BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

APPEAL OF JEFFREY SCHONBERGER AND

)

GERALDINE REBACH )
OF BUILDING PERMIT NO. B-456380 ) Appeal No. 17414

)

5362 27" STREET, N.W. )

MOTION TO DISMISS APPEAL FOR LACK OF JURISDICTION

The Michael Sears Trust and Matthew and Amy Epstein (as beneficiaries of the Michael
Sears Trust) (the "Epsteins" or "Owners") the owners of the property that is involved in this
appeal at 5362 27™ Street, N.-W. and therefore automatic parties to this appeal pursuant to 11
DCMR Section 3199 ("Party"), request that the Board dismiss this appeal in its entirety prior to
hearing the merits of the appeal because the appeal of Permit No. B-456380 is untimely. The
Board need not reach the merits of the case when it is clear from the face of the appeal papers
and the undisputed facts that the appeal is time-barred and the Board is without jurisdiction.

A, APPELILANTS' CLAIMS

Appellants filed an appeal alleging errors in the administrative decisions of the Director
of DCRA, as follows:

1. In October of 2003, DCRA approved a building permit application to construct a
new single family dwelling, detached garage, and site retaining walls, as per plat and plans.
"Appellants object to the size and placement of the Appellee’'s construction of the two story
garage. The building intrudes upon the light, air and privacy of neighboring properties and is
significantly larger and closer to the property line than should be allowed under the gove;:liling

regulations." (Appellants' Statement at page 1).
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2. The building perrait approved and issued on October 30, 2003:
(a) appears to permit construction of an accessory private garage that exceeds

the size limit in violation of Sections 2500.5 & 199.1;

(b) appears to permit construction that violates the rear yard requirement of
11 DCMR Section 404 .1;

(c) appears to permit construction (of living quarters other than that for a
domestic employee) in violation of 11 DCMR Section 2500.5; and

@ appears to permit construction (of living quarters other than that for a
domestic employee) that obstructs light and ventilation in violation of 11
DCMR Section 2500.9.

(Appellants' Statement at pages 2 and 3). For the convenience of the Board, a copy of the

appeal papers and Statement is attached as Exhibit A.

B. STATEMENT OF UNDISPUTED FACTS

This appeal concerns the construction of a second story to an accessory private garage
(the "Garage") by the Epsteins located at 5362 27" Street, N.-W. (Square 2292, Lot 27) (the
"Property"). Appellants Jeffrey Schonberger and Geraldine Rebach, live at 5341 28" Street,
N.W. (Square 2292, Lot 804) and 5345 28™ Street, N.W. (Square 2292, Lot 801), which abut the
alley to the west of the Property. (See Exhibit B).

The Property is located in the R-1-B zone. In an R-1-B District, "an accessory private
garage may have a second story used for sleeping or living quarters of domestic employees of the
family occupying the main building." 11 DCMR §2500.5

The Department of Consumer and Regulatory Affairs (DCRA) issued two building
permits as follows:

1. B-456380, dated October 30, 2003, for construction of a new single family

dwelling, detached garage, and site retaining walls as per plat and plans (the

"Building Permit") (see Exhibit C); and



2. B-476241, dated August 10, 2005, for new building — garage only — revision to
permit #456380 to reflect new ownership and complete construction in

accordance with approved plans (the "Revised Building Permit") (see Exhibit D).

Building Permit B-456380 permitted the construction of a two-story garage. The
previous owner constructed a one-story garage that was completed in 2004. Construction of the
second story of the garage was started under the terms of the first permit and completed pursuant

to the Revised Building Permit E-476241.

The appeal of Building Permit B-456380 was filed on August 9, 2005. No one else has

filed an appeal.

C. DISMISSAL OF THIS APPEAL IS REQUIRED UNDER APPLICABLE
REGULATIONS AND PRIOR DECISIONS OF THIS BOARD AND THE COURT.

1. The Appeal of the Building Permit B-456380 is Untimely.

Appellants' claims regarding the Building Permit which was issued in 2003 1s plainly
time-barred. Under 11 DCMR §3112.2, an appeal regarding the administration or enforcement
of the Zoning Regulations must be filed "within sixty (60) days from the date the person
appealing the administrative dec:sion had notice or knowledge of the decision complained of, or
reasonably should have had notice or knowledge of the decision complained of, whichever is
earlier." 11 DCMR §3112.2(a) (as amended by Zoning Commission Order 02-01, dated
September 9, 2002). (A copy of Zoning Commission Order 02-01 is attached as Exhibit D).

The amended regulation was intended to codify the principles discussed by the Court of

Appeals in Waste Management_of Marvland, Inc. v. District of Columbia Board of Zoning

Adjustment, 775 A.2d 1117 (D.C. 2001) and to establish a firm, clear, and fixed deadline by



which appeals arc to be filed.! As the Court stated in discussing a "reasonable" deadline for
appeal (prior to enactment by the Zoning Commission of the 60-day limit):

A reasonable time in which to appeal is measured by the time that

faimess dictates to enable an aggrieved party to evaluate the

appropriateness of seeking review, to obtain the assistance of

counsel, and to take the other steps necessary to proceed. . . This

conception of the reasonableness standard does not countenance

delay in taking an appeal when it is merely convenient for an

appellant to defer making that decision. Rather, because deadlines

for taking appeuls serve important ends, they should not be
extended without good cause.

The question of what is a "reasonable" time to appeal has since been resolved by the
Zoning Commission when it fixad the outside date as 60 days. There can be no dispute that the
Appellants, who live across the alley from the Epstein residence, had knowledge of the
construction of the garage, long before June 9, 2005, which is the date 60 days before they filed
their appeal.

According to the Appellants' Statement, in May 2004 the original builder was notified
that adjacent neighbors objecled to the construction of a second story on the Garage,
notwithstanding the fact that a permit had been issued. Appellants' statement also notes that in
June 2004 the builder constructed a single story garage. (See Appellants' Statement at page 1).
The Epsteins were not party to any discussions between the adjacent neighbors and the original

builder and the Epsteins are not bound by any agreement that may or may not have been reached

bétween those parties.

: The regulation allows the Board to grant an extension of the filing deadline only if there are

"exceptional circumstances" outside the Appellant's control which "substantially impaired the Appellant's
ability to file an appeal to the Board." 11 DCMR §3112.2(d)(emphasis added). Such "exceptional

circumstances” obviously do not apply here where the Appellants lived across the alley and were
therefore fully aware of the construction.



The D.C. Court of Appeals has warned on several occasions that a party who chooses to
engage in negotiations or other ways to resolve a dispute based upon the Zoning Regulations

does not thereby extend its time for filing an appeal:
The fact that Waste Management chose to concentrate on avenues that reasonably
may have appeared more promising than an appeal does not excuse its delay in

noting an appeal. Cf. Woodley Park Community Ass'n v. District of Columbia

Board of Zoning Adjustment, 490 A.2d 628, 638 (D.C. 1985) (efforts to resolve

dispute through negotiations did not excuse delay in filing appeal; appellant
"cannot now escape the harsh consequences of its one year delay in appealing
because WSC - its adversary in difficult negotiations — was less than fully
candid").

Waste Management of Marvland., Inc. v. District of Columbia Board of Zoning Adjustment, 775

A.2d 1117, 1123 (D.C. 2001).

In the Herron case (copy attached as Exhibit E), the Board granted a motion to dismiss an
appeal as untimely. The Board held that it analyzed "the timeliness of the appeal starting from
the dates the Appellants knew or should have known of the decisions to grant the subdivision and

issue the building permits.” (Appeal No. 16982 of J. Brendan Herron Jr. and ANC 3F (March

11,2003),at 11.)

Appellants' argument about the merits of DCRA's actions cannot cure the jurisdictional
defect. The Appellants' attempt to challenge the propriety of Building Permit B456380 which
was issued in 2003, of which they clearly had notice, is time-barred.

Moreover, the Board is not confronted with a requested "extension" of 10 days or 30 days

or even 60 days in which to notice an appeal but, rather, a delay of nearly 2 years from the



issuance of the permit. The work of the Court, the Zoning Commission, and this Board to bring
order to the appeals timelines would be for naught if neighbors can wait for a year or mbre
before launching an appeal. Under 11 DCMR §3112.2 and the Herron case, Appellants have

waited too long to file this appeal and it should be dismissed.

D. IMMEDIATE DISMISSAL WILL SERVE THE PUBLIC INTEREST

The Court of Appeals has repeatedly stated that timelinzss of an appeal "is jurisdictional;

if the appeal was not timely filed, the Board [is] without power to consider it." Goto v. District

of Columbia Board of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980).

The untimely appeal creates a cloud over the Epsteins' occupancy of their new home.
Appellants waited to file an appeal on issues they knew about for more than one year. The
Board has a clear and straight path to resolving this claim, a path that Appellants themselyes
provided by waiting and before they acted. As required by 11 DCMR Sections 3100.2 and
3112.2 and consistent with Herron, and as dictated by the papers the Appellants themselves rely

on, the Board should grant the motion to dismiss.



This motion is being filed and served so that Appellants have 15 days in which to file

any response and the motion would be ready for resolution by the Board at the February

21, 2005 public hearing.

Respectfully submitted,

Suite 100

2099 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
2(2-955-3000

Counsel to Matthew and Amy Epstein and
the Michael Sears Trust



CERTIFICATE QF SERVICE

On February 2, 2006, I caused to be delivered by email or by hand-delivery a copy of this
Motion and attached Exhibits to:

Jeffrey Schonberger Dr. Patrick J. Canavan
5341 28" Street, N.W. Director, Department of Consumer and
Washington, D.C. Regulatory Affairs

941 North Capitol Street, N.E.
Geraldine Rebach Washington, D.C. 20002
5345 28" Street, N.W. (patrick.canavan@dc.gov)

Washington, D.C.
Julie Lee, Esq.
Office of General Counsel
Department of Consumer and
Regulatory Affairs
941 North Capitol Street, N.E.
Washington, D.C. 20002

(julie.lee@dc.gov)
Advisory Neighborhood Commission 3/4-G Alan H. Bergstein
c/o Robert Gordon Office of Attorney General
P.O. Box 6252 — Northwest Station 441 Fourth Street, N.W.
Washington, D.C. 20015-6252 Suite 1060N
(uppernwdc@juno.com) Washington, D.C. 20001
(alan.bergstein@dc.gov)

THomas J. Cafroll
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APPEAL OF ALLOWANCE TO CONSTRUCT SECOND STORY OF GARAGE
AT 5362 27™ STREET, N.W. (LOT 27, SQUARE 2292) ]

¢

This Appeal is taken by Jeffrey Schonberger and Geraldine Rebach (5345 28™ Street,
N.W.; 202.244.0209) to challenge the validity of a second story addition to an existing
garage located at the rear of 5362 27" Street, N.W. Said garage abuts a 15 foot public
alley. Appellants have their respective residences across the alley from the property.

L Brief Statement of Facts

The subject property is believed to be owned by Matthew Epstein and Amy Cohen
Epstein (husband and wife) who recently purchased the property from 27™ Street, LLC,
an affiliate of Zuckerman Brothers, Inc. a homebuilder active in Northwest Washington,
D.C

27" Street, LLC owned and developed two adjacent parcels, Lots 27 and 28 of Square
2292 27”‘ Street, LLC had intended to construct a single family residence of
approximately 5,625 square feet and a two story garage on each of the lots. The two
story garages would have contaired 1,144 square feet each.

In May, 2004, pnor to the construction of the two story garages, adjacent neighbors
communicated to Stuart Zuckerman, a principal of 27 Street, LLC, their objections to
the construction of the proposed second story of the new garages. The objections were
based on the neighbor’s belief that if the second story was constructed it would not
conform to the District of Columbia’s zoning regulations notwithstanding the fact that a
building permit had already been issued allowing the construction of the second story.

On or about June 1, 2004 Mr. Zuckerman responded, to the neighbors’ objection by

stating that 27% Street, LLC would abandon the construction of the second story on both
garages. 27™ Street, LLC, consistent with its representation, proceeded to construct two
single story garages in June, 2004,

In July, 2005 Mr. Epstein informed Appellants that he was considering addin, nga second
story above his garage, was aware that the Zuckerman Brothers (owner of 27" Street,
LLC) had originally intended to construct a second story but abandoned those plans, and
he was aware that the neighbors had objected to the plans.




On or about July 11, 2005, Appelles commenced the demolition of the roof of the garage.
Appelles have since commenced the construction of a second istory addition to their

garage. Appellees have not obtained a demolition permit nor have they or their §
contractor obtained any other permit for the construction of the addition. They have .
posted on the site a copy of the old permit originally obtained by 27" Street, LLC (Pleasé

see Exhibit “A”). It is the understanding of Appellants that Appellees are not in
possession of the original permit nor any original stamped plans. Additionally, it is
Appellants’ belief that the garage was completed over one year before Appellees
commenced construction of the second story of garage and absolutely.

[

Cé <Ll Wd

II.___ Appellants’ Exceptions to Administrative Decision

Generally, Appellants object to the size and placement of the Appellee’s construction of
the two story garage. The building intrudes upon the light, air, and privacy of
neighboring properties and is significantly larger and closer to the property line than
should be allowed under the governing Regulations.

Specifically, Appellants object to the administrative decision based on the following
provisions of Title 11 of the District of Columbia Municipal Regulations:

1. Section 2500.5 provides:

“In an R-1-A or R-1-B district, an accessory private garage may have a second
story...”

Section 199.1 defines “Private Garage” in part as “not exceeding nine hundred
square feet in area”

The two story private garage is now being constructed to be 1,144 square feet in area and
therefore it is in excess of the maximum 900 square feet in area allowed under the
Regulations. (Please see Exhibit “B”)

2 Section 404.1 provides:

“A rear yard shall be provided for each structure located in a Residence district,
the minimum depth of which shall be as set forth... R-1-B...25 feet”

(A)  The 1,144 square foot structure which is being constructed has a

rear yard of only 7 feet and therefore does not conform to the Regulations. (Please see
Exhibit “C”)

(B)  The 1,144 square foot structure which is being constructed is not
set back from the property line by the requisite 25 feet.




3. Section 2500.5 provides:

“In an R-1-A or R-1-B district, an accessory private garage may have a second

story used for sleeping or living quarters of domestic employees of the family occupying
the main building”

Appellee has stated that the purpose of the second story is to house his mother on
visits because she is unable to sleep in the main house due to her allergy to dogs.

4. Section 2500.9 provides:

An accessory building shall not obstruct light and ventilation required by other
regulations.

The subject accessory building obstructs light and ventilation and restricts the
privacy of neighboring properties. '

III. Appellant’s Presentation.

Appellants intend to prove that there was an administrative error with regard to the
allowance of the construction of the second story of the subject garage by presenting to
the Board (1) testimony as to the size and location of the structure, (2) plans of the
structure, (3) the affidavit of Appellant, Geraldine Rebach, (4) other affidavits or
testimony as may be required, (5) presentation of the applicable sections of the District of
Columbia Municipal Regulations and other legal authority.
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BEFORE THE BOARD OF ZONING ADJUSTMENT 2 &

OF THE DISTRICT OF COLUMBIA —
APPEAL

Notice: Ses other side of appeal form for instructions

Pursuant to Section (s) §3100 and §3101 of the Zoning Regulations of the District of Columbia, an appeal is hereby taken

f h d w t a d 2 f = joes Name of administrative officer and litle {

rom the administrative decision of: /4 Joss P B Ay B
Date of decision U

made on €.18.03 , to the effect that Caditrvertiol. of & Hide ‘SToﬂ? 9 xvnes

S |

[-D(-*TE_& op) Lot 2% Otp SQysws 2282 Clomformrs o AU _APPLicnhis c',s?w.‘,-_hi ,zd-'_g\.-f/\-‘r:ih‘»';

Address(es) of Affected Premises Square(s) Lot(s) Zoning Districts

$%62 23St W, 2297 23 R-1-13 N
SI4r 2% Se. (. 2252 Bol e-1-8 |
3% 28 gr. Mw 2242 o Z-1-8
Present use ofProf)erty: 5“‘-‘1“ LM.'I.| Resifmez  wifh Detboasd Sivy(s s-rw.I (ﬂw_,ﬁ‘
Proposed use of Property: S.-,uéj‘- 'f“"""""l Ao Lomes o,  Deradhsd TwD S—ra/..’ by 3 i
Owner of Property: MAtThew EFscsis and 4“4 Lo EPscoil Telephone No.: - "*I
Address of Owner: €362 24™ &, dav | Wi 2001S )
Name, address and telephone number of lessee: MNousz =

l_\:-‘.j |
Name, address and telephone number of appellant, if other than owner: .T:Ff-'vt\{ Schassmar, 341 2837, & Zeois

=+ —

202-638.6550 | Covmcdime PeBach, LMY 28T 5¢, ww Zow(y 2ez.244.0209 ﬂ

State specifically manner in which appellant is aggrieved by the administrative decision, the allegations of error in the

administrative decision, and the relevant sections of the Zoning Regulations (see reverse for more detailed explanation). |

Please use a separate piece of 8 12" x 11" to respond and attach it to the Form 125 Appeal.

Appellant %

Date: Signature:

&_ur oes B0 a.w.f:-‘«l & Lrad

* If appeal is filed by agent of the Appellant, Farm 125 Appeal shall be accecmpanied by a letter signed by the appellant
authorizing the agent to act on his behalf in this appeal

To be notified of hearing and decision:
(Appellant or Authorized Agent)*

Name: 'Ing-r:-1 Schorm Ssvgev (Senops gergic)
Address: Gyl 26 5.(’ dw | wle 2eoolv |
Phone No.: | 207.428 (470 Fax Nop.: 202, 3¥%. S22¢ E-Malk

ANY APPLICATION THAT IS NOT COMPLETED IN ACCORDANCE WITH THE INSTRUCTIONS ON THE BACK OF THIS
FORM WILL NOT ACCEPTED.

H



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT
I
I

Appeal No. 16982 of J. Brendan Herron Jr. and ANC 3F, pursuant to §§ 3100 and
3101 of the Zoning Regulations, from the administrative decision of the Department of
Consumer and Regulatory’ Affairs (“DCRA” or “Appellee”) in the issuance of building
permit Nos. B446312, and B446316, issued on June 13, 2002, to Zuckerman Brothers,
Inc. (“Property Owner”), allowing the comstruction of two single farnily dwellings at
2900 and 2902 Albemarle Street, N.W. (“Property”), and. from the administrative
decision to allow the subdivision of the Property on April 17, 2002.

BHEARING DATE: March 4, 2003
DECISION DATE: March 11, 2003
DECISION E

J. Brendan Herron Jr. filed an appeal with the Board of Zoning Adjustment (“Board” or -
“BZA”) on December 14, 2002, ANC 3F later joined in the appeal. Mr. Herron and

ANC 3F will be collectively referred to as the “Appellants.” They appeal an October 23,

2002 decision of David Clark, the then Director of DCRA, as that decision relates to the

building permits’ issued on June 13, 2002, for the Property, as well as the subdivision of
the Property.

Appellants allege that DCRA erred because it did not process the building permits in
accordance with the Forest Hills Tree and Slope Protection. Overlay (“FHTSP” or

“Overiay™). Bccauseﬂlebmldmgpermxtapphcanonswem filed before the Zoning
Commission decided to “set down” the Overlay for hearing, 11 DCMR §3202.5 (&) (“set
down rulc”) would ordinarily allow the permits to be processed in accordance with the
zoning in place as of the date of application. However, Appellants’ claim that the
building permit applications were mcompleﬁe and therefore, under the same rule, must be
processed under the more restrictive zoning designation proposed to be set down.

Appellants cortend that the development on each newly subdivided lot was noncompliant
with the FHTSP provisions.

‘Thedenmstﬁmdwupan resulting figm the infarmation filed by Appeliants, o
Herron Hitéd permits “B4463107, “B446312"and“344316",mhuimhl ﬁlmgiurtlusq)i)al. Appalian Ficiron
xmomtyidmﬁﬁadpanﬂMBlGas“BMSlG”mthkﬁhngm ¢ first tunnbeér 6. In-

. Statemesit filed on December 19, 2002, Teferenced only permits B4463 12 and B446316. At the hearing,
Appdhnswmxhcwﬂ:mappalofthcmzepumuﬂuﬁlomwulﬁ) -Inlight of the above, the
- Board has determined that this appeal concerns building permits B446312 and B4463 16~

441 4th Street, N-W,, Suite 210-S, Washington, DC 20001 (202) 727-6311
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Appellants also assert that the subdivision of the Property created lots that were not in
conformance with the side yard requirements of 11 DCMR §'405.9, and therefore was in
violation of 11 DCMR § 410.6(c). The Appellants allege that the error occurred as a

result of DCRA’s failure to consider the existing house on the Property at the time of the
subdivision.

Lastly, Appellants allege that a statutorily required 30-days notice to the ANC of a
pending permit application was not given to ANC 3F for the permits at issue. Section 8
of the Zoning Act of 1938 limits the Board’s jurisdiction alleged errors that are made “in
the administration or enforcement of the Zoning Regulations.” 13.C. Official Code § 6-
601.07 (2001). A failure to provide ANC notice in this context stems from § 13(b) of the
Advisory Neighborhood Commissions Act of 1975, effective October 10, 1975 (D.C.
Law 1-21; D.C. Official Code § 1-309.10(b) (2001)), not the Zoning Regulations,
Therefore, only the first two grounds are considered to be properly before the Board and
the portion of the appeal regarding notice to the ANC is dismissed.

Representing ANC 3F in this appeal were David J. Bardin and Cathy Wiss. Appellant
Herron represented himself. Appellee was represented by Laura Giselfi Gilbert, DCRA,
and Brenda Walls, Office of the Corporation Counsel (now the Office of the Attomey
General for the District of Columbia). The Property Owner, Zuckerman Brothers Inc.,
was represented by John Epting, from the law firm of Shaw Pittrnan.

The Property Owner filed a Motion for Leave to Intervene and Dismiss for lack of
Jurisdiction based on timeliness on January 9, 2003. He was granted leave to intervene as
a preliminary matter on the day in which the hearing was scheduled.

The Property Owner also filed a Motion to Schedule Hearing on Motion to Dismiss and

Postpone Public Hearing on Merits. On the day of the scheduled hearing for this case,
this motion was withdrawn.

Appellants’ Opposition to the Property Owner’s Motion for Leave to Intervene and
Dismiss was received on February 20, 2003.

On February 24, 2003, the Property Owner also submitted a Motion to Dismiss for
Failure to Comply with the Requirements of 11 DCMR § 3110 ef seq. In that Motion,
Property Owner argued that Appellants failed to adhere to the filing requirements of §
3112.10 when filing their pre-hearing statement and Opposition. to Motion for Leave to
Intervene and Dismiss. The pre-hearing statement was filed on Fcbmary 12, 2003, only
twelve days before the scheduled hearing, two days bcyond ‘the limited established in §
3112.10. However, Appeuams did send a letter on the date that the filitig was due stafing
their delay and explaining that a snowstorm prevented casy communication between the
two Appellants, and that Appellants’ therefore had difficulty submitting the pre-hearing
statement on time. The Board therefore detcrmned that AppelLants met their burden of
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proof to establish good cause, pursuant to 11 DCMR § 3110.4, and the pre-hearing
statement was accepted into the record.. As to the Appellants’ Opposition to Motion for
Leave to Intervene and Dismiss, there is no pfovision establishing the timeliness of such
a submission. Subsection 3112.10 does not apply to motions or oppositions thereto.
Therefore, the Property Owner’s motion was considered on this point and denied.

After hearing from all parties on the Property Owner's Motion to Dismiss for lack of
jurisdiction, the Board granted the motion and dismissed the remainder of the appeal at
its March 11, 2003, public meeting. The Board therefare does not address the
Appellants’ arguments regarding the merits of the case.

Notice of Appeal and Notice of Public Hearing. By memoranda dated January 6, 2003,
the Office of Zoning advised the Zoning Administrator, the Office of the Corporation
Counsel, the Property Owner, ANC 3F, the ANC for the area within which the property is
located, the ANC Commissioner for the affected Single-Memiber District, the affected
Ward Councilmember, and the D.C. Office of Planning, of the appeal.

Pursuant to 11 DCMR § 3113.14, the Office of Zoning, on January 9, 2003, mailed to the
Appellant, the Zoning Administrator, ANC 3F, and the Property Owner’s counsel, notice

of hearing. Notice of Public Hearing was also published in the D.C Register on January
17, 2003, at 50 DCR 547.

ANC Report. The ANC, being a party to thls appeal, dxd not submit a report 1o the BZA.
A report to the Board of Appeals and Review (“BAR" was submitted, but, because it
only addressed the proceeding before the BAR, it was not given great weight.

Hearing and Decision. On March 11, 2003, the Board voted to grant the Property
(Owner's motion to dismiss the appeal based upon timeliness, by a vote of 3 to 1.

FINDINGS OF FACT

The Property is Lot 9 in Square 2043, with an address of 2900 and 2902
Albemarle Street, N.W.

Appellant J, Brendan Herron Jr. lives across the street from the Property.
3. ANC 3F is the ANC in which the Property is located.

On April 5, 2002, the Propexty Owner applied to DCRA to subdivide the Property
into two lots.

The BAR’s responsiblhues have since been tranisferred to the Office of Administrative

Heanngs, but at all times relcrvant ta this case the BAR was in existence. Therefore, the term
"BAR” is used herein.
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10.

11

12,

14.

The Property Owner applied for raze permit B446310 on March 1, 2002, and for
building permits B446312 and B446316 on April 4, 2002.

On April 17, 2002, DCRA granted the Property Owner’s application to subdivide
the Property.

Appellants knew of the subdivision on or around the nme it was approved by
DCRA.

The subdivision bisected an existing house on the Property.

On April 19, 2002, the Zoning Commission set down for a hearing the Forest Hills
Tree and Slope Protection Overlay. Pursuant to 11 DCMR § 3202.5, applications
for building permits filed prior to a Commission decision to hear a zoning map
change are processed under existing zoning controls provided that the application
is sufﬁcxently complete to permit processing without substantial change or
deviation”. Incomplete applications and apphcatmns filed after a “set down”
decision is made are processed “only in accordance with the zone district
classification of the site pursuant to the final decision of the Zoning Commission
in - the proceeding, or in accordance with the most restrictive zone district
classification being considered for the site”.

Appellants allege that the proposed Overlay’s geographic area includes .the
Property that the building permit application was incqmplcte, and that, therefore,
the application should have been processed as if the provisions of the proposed

Overlay were in effect. Thls, presumably, would have made the proposed
buildings or lots noncompliant.?

Appellant Herron requested copies of the subdivision application from DCRA on
April 22, 2002.

During Apnl and May of 2002, Appellants submitted letters and emails to DCRA

expressing their concerns regarding the building permit applications. for the
Property.

The ANC 3F resolution dated April 29, 2002, indicated that several neighbors had
reviewed building plans for the Property and had objections to those plans.

By email dated May 9, 2002, Theresa Lewis, Deputy Director for- Operations,
DCRA, informed Phil Cogan, from ANC' 3F, that DCRA would “withhold

3 Section 3202.5 does not by its terms apply to the processing of subdivision applications.
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15.

16.

17.

18.

19.

21.

issuance of the building permits until June 3, 2002, to allow [the ANC] time to
fully review the information submitted.”

On May 28, 2002, Theresa Lewis met with Appellant Herron and representatives

of Appellant ANC 3F to discuss Appellants’ concerns regarding the building
permits for the Property.

On June 11, 2002, Theresa Lewis sent Appellants a letter (Property Owmer’s
Exhibit L) informing them that the subject permits would be issued on June 12
2002. The letter also discussed the subdivision plan for the Property.

Permit B4463 10, for the razing of an existing structure, and permits B446312 and

B446316, for construction of two single-family dwellings, were issued on June 13,
2002.

On June 20, 2002, Steven Sher of the law firm of Holland and Knight, on behalf of
the Property Owner, mailed a letter to Appellants and neighboring property

owners, informing them that the subject permits had been issued. (Property
Owner's exhibit N).

By email dated July 2, 2002, Appellant Herron asked DCRA whether he was
correct in his understanding that Building Code issues may be appealed to the
BAR and issues related to the “zoning code” may be appealed to the BZA.

By email dated July 19, DCRA’s Customer Services Advocate, stated, in response
to Appellant Herron's July 2, 2002 email, that the procedures for appealing
building permits were in DCMR Title 12A, Section 122, (Appellants’ exhibit A-
5). A copy of that section was attached to the email. Nothing was stated in the
email regarding zoning issues.

Title 12A, D.C. Building Code Supplement, Section 122, Subsection 122.2 reads
as follows:

Appeal to Board of Appeals and Review: The owner of a building or
structure or any other person may appeal to the D.C, Board of Appeals and
Review for a final decision of the code official. The appeal shall specify
that the true intent of the Construction Codes or the rules legally adopted
thereunder have been incorrectly interpreted, the provisions of the

Construction Codes do not fully apply, or an equally good or better form of
construction ¢an bie used,

~ Section 122 does not discuss appeals related to the Zoning Regulations nor does it

mention the Board of Zoning Adjustment.



BZA APPEAL NO. 16982
PAGENQ. 6

22.

23.

24,

25.

26.

27,

28,

29,

30,

On July 3, 2002, Appellant Herron appealed the issuance of the building permits
to the BAR, pursnant to § 122.2 of the Building Code Supplement. In his

submission to the BAR, Appellant Herron mcluded, in addition to bmldmg code
issues, a brief discussion of the § 3202.5 zoning issue.

Or July 3, 2002, Appellant Herron sent a letter to David A. Clark, then the DCRA
Director, asking that the issues outlined in the BAR complaint be reviewed.

On July 9 and October 18, 2002, David A. Clark sent Appellant Herron letters that
indicated that DCRA would respond to- his request to overturn the building
permits. (Appellants’ exhibits A-6 and A-7). These letters, however, did not.
indicate that DCRA would review the merits of Appellant Herron's request.

Appeliant Herron sent a copy of the BAR appeal to DCRA, on or around the time
of filing, asking that they “reconsider and/or follow their own appeal process

regarding the issuance of these permits™ and requesting that they issue a stop work
order. (Property Owner’s exhibit P).

Appeliant Herron’s brief to the BAR referenced the May 9, 2002, email exchange
between Appellant Herron and Theresa Lewis, DCRA. Appellant Herron
informed the BAR that he disagreed with Ms. Lewis’ contention. therein that the
FHTSP did not apply to the permit applications.

Omn July 18, 2002, the Property Owner filed a motion with the BAR to dismiss the
zoning issues from the BAR appeal on the grounds that the BiZA, and not the
BAR, had jurisdiction to hear an appeal involving such subject matter. (Property
Ovwmer’s exhibit Q). Appellant Herron received this motion by first class mail.

In response to the July 18, 2002, motion to the BAR, Appellant Herron, on August
1, 2002, countered that his appeal was of building code issues and was therefore
properly before the BAR. (Property Owner’s exhibit R at 3).

On July 18, 2003, Appellant Herron received the following documents: copies of
the subject permits, the subdivision record from the Office of Tax and Revenue,
copies of the corresponding amended permit applications, and cther supporting
documents and plans'{other than the storm water management plans). (Appellants’
Opposition to Motion to Dismiss).

On or around July 18, 2002, Appeliant Herron received a copy of the subdivision
application, which included the proposed lot lines drawn on the application but did

not depict the existing house, which the Property Owner intended to. raze.
(Transcript at 186).
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3.

32.

3s.

36.

Appellant Herron mailed a letter dated October 11, 2002, to Gregory Love, then
the Administrator of the Building and Land Regulation Administration, and David
A Clark, DCRA Director, asking for a stay, a stop work order, or to vacate the
permits for the Property. Appellant Herron’s letter alleges various building code
violations related to the subject permits and that the Zoning Regulations were
improperly applied because the FHTSP should have been given effect pursuant to
the requirements of § 3202.5. In that letter, Appellant Herron does not go so far as
to allege a violation of the FHTSP in the issuance of the building permits, but

merely states that the permit applications should not have been allowed to
proceed.

DCRA Director Clark stated on October 23, 2002, in a letter to Appellant Herron,
that, after considering all the correspondence submitted, including the July 3 and
October. 11 letters, the permits in question “were correctly issued and [DCRA]
stands by its decision issuing the [permits]. Therefore, your request for a stay of
the permits, stop work order or order to revoke permits 3446310, B44{6]316 and
B4463 12 is hereby formally denied by DC

A decision by the BAR on the Property Owner’s motion to dismiss was mailed to
Appellant Herron on October 29, 2002. The BAR's Order stated that the BAR did
not have jurisdiction over the zoning issues raised in the appeal.

By letter dated November 20, 2002, DCRA’s General Counsel’s Office stated that

11 DCMR § 3202.5 was not violated by accepting the subject building permit
applications.

On November 25, 2002, the Property Owner began razing the existing structure.

Appellants filed this appeal with the Board of Zoning Adjustment on December
14,2002.

CONCLUSIONS OF LAW

The Property Owner; in its Motion to Dismiss, argued that the Board lacks jurisdiction to
hear this appeal because it was not timely filed by Appellant.

Atthettmetheeventsg&vmgnsetothxsappealtmnspued,thehmng]legulaﬂonsdid

not specify a particular nutibe

t of days within which a decision bhad to be appealed to the

Board. The Board and the courts had long applied 2 standard of reasonablen&s, which
required appeals to be brought within a "reasonable” period of timre in order to invoke the
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appellate jurisdiction of the Board. The “rcasonablcnes;s" of the timing of an appeal had

historically been judged on a case-by-case basis depending on the circumstances and
factors that caused the delay.

In Waste Management of Maryland, Inc. v. District of Columbia Board of Zoning
Adjustment, 775 A.2d 1117, 1122 (D.C. 2001), the Court of Appeals re-affirmed that the .

Board lacks jurisdiction to consider an appeal which is not timely filed and articulated a
test for timeliness:

[e]xperience teaches that in the ordinary scheme of ~things, two
months is ample time in which to decide whether to seek appellate
review and act accordingly. At least in- the absence of exceptional
circumstances substantially impairing the ability of an aggrieved
party to appeal—circumstances outside the party's control—we

conceive of two months between noucu of a decision and appeal
thereﬁ-om as the limit of timeliness'. 4

(Emphasis added.) If actual notice was not given, “the time for filing the appeal

commences when the party appealing is chargeable with notice or knowledge of
the decision complained of.” Id.

As a threshold matter, the Board must determine what is the “decision complained of”.

Appellant asserts that it is the October 23, 2002 letter from the Director of DCRA. That
position is supported by recent Board precedent.

Thus in Appeal No. 16764 of Darryl J. Grinstead, 49 DCR 5227 (2002)., the Board
determined that it had jurisdiction to hear an appeal from a DCRA letter affirming a
previous decision, made seven months earliér, to issue a building permit. There, DCRA
had clearly stated in the letfer that it had re-reviewed the zoning issue and the errors
alleged, and after this more thorough review, found no violation. The Board found that

this letter represented another decision from which an appeal could be taken, the first
being the decision to issue the building permit.

In Appeal of Robert Lehrman, BZA No. 16849, 50 DCR 4055, (2003), the Board sought
to narrow the Grinstead precedent. In Lehrman the appellant received a letter from
DCRA rejecting assertions that DCRA had violated the Zoning Regulations. This letter
represented the first decisions on the issues raised. Then, after continued attempts to
resolve the dispute, an additional DCRA letter was sent. Because the second letter

*This standard was later codified in Zoning Commission‘Order No. 02-01, published 1ogether with a notice of final
rulemaking in the D.C. Register on February 9, 200, at 50 DCR 1200. The Order amends subsection 31122 of the
Zoning Regulations.
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merely reaffirmed the first decision, and did not actually represent a more thorough
review of the issues raised, the Board held that only the first letter gave rise to an appeal

In the instant case, the October 23, 2003 letter from DCRA stated that, after considering
all the correspondence submitted, the permits in question “were correctly issued and
[DCRA] stands by its decision issuing the [permits].” The October 23 letter was
therefore akin to the letter in Grinstead in that it reconsidered the initial decision, and

represented that action was taken beyond that which was represented to have been taken
in the second letters in Lekrman.

This appeal was filed less than sixty days after the October 23 letter. Therefore, if the
Board followed Grinstead in this case, it would have no choice but to allow this appeal of
a second determination (contained in the October 23, 2003, letter) regarding the same
underlying zoning issue, but purporting to contain a more thorough review of that issue.

The Board is convinced that it must go beyond limiting the Grinstead precedent, and
overrule it. The Board does not find it in the interests of judicial economy or fairness to
allow an appeal of a second or subsequent determination on the same basic issue, which
can come months or years after the initial determination, at a point where the permittee
has progressed beyond mere preparation. Such a subsequent determination should not
“re-start” the 60-day time period. If such “re-starting” were allowed, there would - be no
certainty for a permittee, whose project could be halted at any point by an appeal of a
subsequent affirmation of the initial permit isshance decision. 'I‘he permiftee might have
such affirmative defenses as laches and estoppel available to it,” but the Board cannot
countenance creating such uncertainty and forcing the parties to come before it at such a
late date, Nor can it be said that the permit holdér proceeds at its own risk, since it may
not even know that a potential appellant has written to DCRA. And because there are no

DCRA rules establishing a timeframe for this process, & permit holder may never know
when it is safe to proceed.

The Lehrman decision only compounded the uncertainty. The distinction between a
“mere affirmation” and a “more thorough review” letter puts a patential appellant in an
untenable position, since a potential appellant cannot know which type of letter will

issue, or even if a letter will be issued at all. Indeed, in this case, Appellant Herron’s July
2002 letter was not responded to until after he wrote a second lefter in October. A
potential appellant who lets the 60-day appeal period expire in the hopes of receiving a
DCRA. response to a letter, may end up getting non-appealable “rnere affirmation,” or no
letter atall. In either case their right to appeal would be lost.

SAn estoppcl d¢fensca, however, does not lie against a party othier than the municipality which
issued the pérmit. See, £.g; Rdfferty v. District of Columbia Zoninig Gemmission, 583 A.2d 169,
176 (D.C. 1990). ({Ijt is not clear that estoppel will bar a case brought by a neighboring

landowner; arguably that defense may be asserted only against the manicipality which.
rendered the decision on which a party relied.”)
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In Grinstead, the Board stated that it needed to recognize the right of appeal of a second
determination in order to allow DCRA “the opportunity to correct its errors internally
before the appeal process begins ~ an opportunity that promotes administrative
efficiency, the prompt correction of errors, and the resolution of disputes.” Grinstead, 49
DCR at 5237. The Board still recognizes that DCRA should have an opportunity to
correct alleged errors, but notes that there is nothing preventing a potential appellant from
filing a timely appeal before the BZA while continuing to try to resolve any issues with
DCRA. The fact that a potential appellant is working with DCRA o resolve issues does
not “substantially impair” the ability of that potential appellant to appeal to the BZA.

For the rules to be applied fairly the timeframe for the appeal must be clear to all
concemed and the starting point for this timeframe must be definite. The facts in this

appeal demonstrate that the Grinstead and Lehrman precedents accomplished the very
opposite and are therefore overruled.

The Board thus holds that when an appeal challenges the grant or denial of a building
permit or subdivision, no subsequent communication from DCR.A may be appealed,
including, but not limited to, a refusal to issue a stop work order or take other
enforcement actions. Obviously a DCRA decision to reverse its position (i.e. the

revocation of a building permit) may be appealed. Although this holding specifically
addressed whether the 60-day appeal timeframe established in Waste Management may
be re-started by a subsequent DCRA communication, its analysis is equally applicable to
appeals governed by the codification of the Waste Management ruling that is now found
in section 3112.2 of the Board’s Rules of Practice and Procedure.

The Grinstead appeal was decided by the Board in December 2001, but not published in
the D.C. Register until June 7, 2002; almost two months after the subdlvmon was granted
and four days after the building permits were issued. Therefore, for most of the period

between the decisions complained of and the filing of this appeal, Grinstead was good
lawr,

In Smith v. District of Columbia Bd. of Zoning Adjustment, 342 A2d 356, 359 (D.C.
1975), the Court of Appeals, though noting that the Board is “not bound for all time by its
prior positions”, remanded the appeal back to the Board because it failed to explain, why

its reversal of its past rulings and Zoning Administrator intetpretation should be apphed
retroactively.

In Appeal of Southeast Citizens for Smart Development, Inc., and ANC 6B, BZA No.

16791, 49 -DCR 6607 (2002), also involving a retroactive application of a holding, the
Board noted that:

10
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The Court of Appeals has outlined a number of factors to be considered in

determining whether to apply a new rule of law retroactively in a pending case or
prospectively only, including:

(1) The extent of reliance by the parties on the previous rule;
(2) The need to avoid any alteration of property or contract rights;

(3) The policy of rewarding plaintiffs who seek to initiate just changes in
the law; and

(4) The desire to avoid unduly burdening the administration of justice with
retroactive changes in the law.

French v. District of Columbia Bd. of Zoning Adjustment, 658 A.2d 1023, 1031

(D.C. 1995). Any reliance must be reasonable to avoid retroactive application of
the new interpretation. Jd.

Id. at 6632,

Unlike the permit holders in Smith, there is nothing in the record to suggest that the
Appellants either knew of or relied upon this particular Eoard precedent. Indeed,
Appellant Herron contended throughout the BAR: proceedmg that the BZA appeals
process, including its timeliness rule and precedent, were. irrelevant. The Board will
therefore analyze the timeliness of the appeal starting from the dates that the Appel]ants’

knew or should have known of the decisions to grant the subdivision and issue the
building permits.

As to that issue there is no real dispute. Appellants concede that they knew of the grant
of the subdivision on or about April 17, 2002, the day on which it was approved. (FF 6
and 7) The Appellants were informed by DCRA that the bmklmg pcnmts would issue
after June 12, 2002 (FF 16) and were advised of their June 13" issuance in a letter sent
June 20, 2002. (FF 18). Assuming threc days for mailing, the Board finds that the
Appellants had notice of the issuance of the building permits or or about June 23, 2002.

The Appeal was not filed until December 14, 2002, more than sixty days after Appellants
were chargeable with notice of the decisions complained of. Therefore, under the Waste
Management test, the Board must now consider whether Appellants have demonstrated
“exceptional eircumstances substantially impairing the ability ... to appeal———
circumstances outside the party's control.” Since the subdivision decision was made at a
different tinie than the building permits decxswn, two distinct tim&franies for appeal exist,
éach of which ‘must be  separately - examined to determine  whether exceptional
circumstances arose within the sixty day period following notice.

11
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As to the building permits, Appellant Herron claims that DCRA failure to furnish
documentation hindered his ability to file a timely BZA appeal. Yet, even without such
information, he was able to appeal these same permits, on the same zoning grounds, to
the BAR on July 3, 2002, well within the 60-day period. Mr. Herron’s BAR appeal thus

disproves his claim that DCRA’s unresponsiveness constituted an exceptional
circumstance,

Mr. Herron also claims that he filed the BAR appeal in reliance upon a DCRA
communication, which delayed his appeal to the Board. To prove this, Mr. Herron points
to an email from a DCRA Customer Services Advocate that responded to his request for
verification that zoning issues are appealed to the BZA and building code issues to the
BAR. This email merely provided Appellant Herron with the provision governing
appeals of the “Construction Code,” which directed a person to gppeal building code
issues to the BAR. Nothing in that provision covered appeals of administrative decisions
of the Zoning Regulations. If anything, the omitted reference should have convinced Mr..
Herron that his understanding of the BZA’s role was correct. At worse, the response was
ambiguous and could not have reasonably been relied upon one way or the other.

The Court of Appeals decision in Felicity's Inc. v DCRA, 817 A.2d 825 (D.C. 2003),
cited by Appellants, is easily distinguished. In Felicity s, the Court of Appeals allowed
an appeal to the BZA after the appellant was directed to the BAR. in an Administrative
Law Judge’s final written order. The direction was unequivocal and contained in the
very document that would be the subject of the appeal. Here, the communication neither
instructed Mr. Herron to appeal erroneous zoning interpretations to the BAR nor
constituted a document of any legal standing. Whereas Felicity’s reliance was
understandable, Mr. Herron'’s claimed reliance was not.

Even if the DCRA communication could be viewed as an exceptional circumstance, its
relevance vanished on July 18, 2002, when the Property Owner filed 2 motion with the
BAR stating that the BAR had no jurisdiction over zoning issues. Appellant Herron was
served with this motion and could have timely appealed his zoning issues to the BZA
thereafter. Instead, be responded on August 1, 2002, still within the 60-day time period
for filing an appeal with the BZA, and asserted that all aspects of the appeal were
properly before the BAR. From this point on, Mr. Herron was relying upon nothing other
than his own misinterpretation of the law.

The . appml with regard to the issuance of Building Permits B446312, and B446316
should have been filed within 60-days of their June 13, 2002 issuance date. Because this
aspect of the appeal was not filed until December 14, 2002, it is unmnely,

With -respect to-the subdivision decision, Appcllant Hermron' requested copies  of thc

subdivision plans on April 22, 2002, but did not receive subdivision plans until July 18%
of that year. However, it would not require plans or any other documents to deterinine

12
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the particular violation alleged. Appellant Herron lives across the street from the
property. He undoubtedly noticed that a house still stood on it when he learned that the
lot was subdivided and that therefore the line separating the new lots almost certainly
would pass through the building. In any event, the Appellants clearly should have known
of the alleged violation when they received the building plans for the Property on July 18,

2002 and a copy of the subdivision application on or around that time, both of which
delineated the new lot lines. While what Appellants received did not depict the still-
standing house, it would have been relatively easy to determine where the house
generally stood in relation to those lines. At most this would permit the extension of the
time for filing the subdivision appeal to the end of July, but not to mid-December.

Therefore, the appeal regarding the decision to grant the application to subdivide the
Property should have been filed within 60-days of the April 17, 2002, subdivision

issuance date. Because the appeal was not filed until December 14, 2002, it is also
untimely as to the subdivisi on.

1t is therefore ORDERED that the MOTION TO DISMISS be GRANTED, and this
appeal be DISMISSED for lack of jurisdiction.

VOTE: 4-0-1 (Geoftfrey H. Griffis, Curtis L. Etherly, J., David A. Zaidain and
James Hannaham, by proxy, to grant Owner's Motion and dismiss
the appeal, Anne M. Renshaw opposed to the motion)

BY ORDER OF THE, D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member approved the issuance of this order.

.e sy FATA
Diregtor, ffice df Zo

FINAL DATE OF ORDER; -APR 72005

ATTESTED BY:

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF »THE BOARD SHALL
TAKE EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT

TO THE SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE FOR THE
BOARD OF ZONING ADJUSTMENT.,

13
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As ]xpﬁcmr’ _%Béhe' Office of Zoning, I hereby. certify and .attest that on
a copy of the orderenteredonﬁ:atdaiemﬂm matter was
mailed first. class, postage prepaid or delivered via inter-agency mail, to eachpaxty

and public agency who appeared and participated in the public hearing concerning
the matter, and who is listed below:

J. Brendon Herron, Jr..
2901 Albemarle Street, N.W.
Washington, D.C. 20008

John T. Epting, Esq.
¢/o Zuckerman Bros.

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, N.'W.
Washington, D.C. 20037-1 128

Chaixperson

Advisory Neighborhood Commission 3F
4401-A Connecticut Avenue, N.W.

Box 244

Washington, D.C. 20008

Laura Gisolfi Gilbert, Esq.

Dept. of Consumer and Regulatory Affairs
Building and Land Regulation Administration
941 North Capitol Street; N.E.

Washington, DC 20009

Brenda Walls, Esq.

OfﬁccofﬂleAﬁomey(xenetal
441 4™ Street, N.W.

Washmgton, DC 20001

Toye Bello, Zoning Adsninistrator
Dept. of Consumer and Regulatory Affairs
Building and Land Regulation Administration

441 4th Stroct, N'W,, Suite 210-S, Washington, DC 20001 (2022) T27-6311
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941 North Capitol Street, N.E., Suite 2000
‘Washington, DC 20009

Councilmember Kathleen Patterson
Ward 3

1350 Pennsylvania Avenue, N.W.
Suite 107

Washington, DC 20004

Alan Bergstein

Office of the Attorney Cmeral
441 4™ Street, N.W., 7 Floor
Washington, DC 20001

Isn
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DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

[ -
o, 35051 BUILDING PERMIT rermTNo. BAT76241
'~ . pate  8/10/05. (Type). NEW BUILDING-GARAGE ONLY
P v e Addrgsg of wcfk 5362 27TH STREET N e Lot wyi squam 2292
i o H o T« 0 TOTALPERMITFEE 5
Lo gimlsslqn is h’mb:%p%?;"mted to (Ownen | FILINGFEE s
whao is authorized to perform the work des.ribed herein at the . NO. .. DATE [
E addreéss shown above in sirict accordance with the condmona 33.00
. stated on BOTH sides of this permit. FEE PAYABLE $ 33.
. Authorized work and condmons ot pertormance thmeof ) FOR INSPECTIONS CALL 727-7562
R REVISION TO PERMIT #456380%TO REFLECT NEW GWNERSHIP AND COMPLETE 442-4641
CONSTRUCTION IN ACCORDANCE WITH APPROVED PLANS.
M ~ Bullder— Value § No. of Bldgs.
~ Width of Blidgs. ' " Length Helght No. of Storles =2 .
zone ° R~1- _WARD: 1. To be occupled as SFD )
I Helght of terrace above grade Projections: ”‘i‘p/
Address of owner SAME S ‘
T Dsposit No. Amount § g S
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS . Y / )
. o ] .
- - E. KING

p. "CARKvAN



Gouverument of the Bistrirt of Columbia

ZONING COMMISSION

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF FINAL RULEMAKING
and
ORDER NO. 02-01
Z.C. Case No. 02-01
(Text Amendment —- 11 DCMR)
(Filing Deadline for Appeals to the Board of Zoning Adjustment)

September 9, 2002

The Zoning Commission for the District of Columbia, pursuant to its authority under §§ 1 and 8
of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, as amended; D.C. Code, 2001
Ed. §§ 6-641.01 and 6-641.07(c)); having held a public hearing as required by § 3 of the Zoning
Act (D.C. Code, 2001 Ed. § 6-641.03); and having referred the proposed amendment to the
National Capital Planning Commission for a2 30-day period of review pursuant to 11 DCMR
§§ 3025.3 and 3038.1; hereby gives notice of the adoption of the following amendments to
§ 3112 (Pre-Hearing Procedures for Appeals) of the Zoning Regulations, Title 11 DCMR,
pertaining to appeals to the Board of Zoning Adjustment from the decisions of the Zoning
Administrator and other administrative officials in the administration and enforcement of the
Zoning Regulations. This rulemaking requires that all such appeals be filed within sixty (60)
days of the date the person filing the appeal had notice or knew of the decision complained of, or
reasonably should have had notice or known of the decision complained of, whichever is earlier.

The Commission took final action to adopt the amendment at a public meeting held on
September 9, 2002,

This final rulemaking is effective upon publication in the D.C. Register.

The Commission 1mt1ated this rulemaking to reduce uncertainty and litigation over the fimeliness
of Board of Zoning Adjustment appeals. Section 8 of the Zoning Act authorizes the Board to
hear and decide appeals where an aggrieved person alleges that there is an error in any order,
requirement, decision, detemnnatwn, or refusal by the Zoning Administrator or other
administrative official in carrying out or enforcing the Zoning Regulations. See D.C. Code, 2001
“Ed. §6-641. 07(g)(1) ‘The Zoning Act, however, does not specify a time period for the ﬁhng of
an appeal and the Board’s Rales of Practice and Procedure in 11 DCMR § 31122, _simply Tequire.
fhat an appeal be “timely.” - Becaiise the tifueliness of an appeal is jurisdictional, the absencé of 2’
specific time périod has led over the years to extensive litigation, both before the Board and the
District of Columbia Court of Appeals. In Waste Management of Maryland, Inc, v. District of
Columbza Board of Zoning Adjustment, 775 A.2d 1117, 1122 (D.C. 2001), the Court stated that
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“in the absence of exceptional circumstances substantially impairing the ability of an aggrieved
party to appeal ~ circumstances outside of the party’s control — we conceive of two months
between notice of a decision and appeal therefrom as the limit of timeliness.”

The amendment to 11 DCMR § 3112.2 codifies the principles established in Waste Management
and prior Court decisions by requiring that all appeals to the Board pursuant to the Zoning Act be
filed within sixty (60) days of the date the appellant had actual or constructive knowledge of the
administrative decision complained of. Because an appellant may not have notice or knowledge
of a decision until construction is underway, the amendment provides that no-appeal may be filed
later than ten (10) days after the construction is “ander roof.” The Board is authorized to provide
an extension of the filing deadline only when there are exceptional circumstances outside of the
appellant’s contrel that substantially impaired the appellant’s ability to file an appeal and the
extension would not prejudice the rights of other parties to the appeal.

The Commission held a public hearing on this case on April 11, 2002. At the hearing, Dorothy
Miller expressed concemn that the denial of access to-permit files and plans might affect a
person’s ability to file a timely appeal. The Commission agrees that the denial of access to
public information might result in delay; however, the rule addresses such delays by providing
that the appeal period begins to run from the time a person had actual or constructive knowledge

of the administrative decision complained of and by providing-that the Board may extend the
appeal period in exceptional circumstances.

At its regularly scheduled monthly meeting on May 13, 2002, the Commission took proposed
action pursuant to 11 DCMR § 3027.2 to approve the proposed amendment. A Notice of

Proposed Rulemaking was published in the D.C. Register on May 24, 2002, at 49 DCR 4884, for
a 30-day notice and comment period.

The Commission received comments in response to the Notice of Proposed Rulemaking from the
law firm of Holland & Knight LLP recommending that the language in proposed § 3112.2 be
amended to read that “An appeal may be filed no later sixty (60).days” from the date the person
filing the appeal had notice or knowledge of the administrative decision complained of] to reflect
that the filing of an appeal is a discretionary act. The Commission declines to make the
suggested change since the introductory language in § 3112.2 already reflects the discretionary
nature of the filing of an appeal (that is, an aggrieved person “may file a timely appeal”). The
language in paragraph (a), however, is intended to be mandatory. That is, if an aggrieved person
chooses to file an appeal, that appeal must be filed within the sixty (60) day time périod allowed.

Further, Holland & Knight interprets pamgraph (b) in § 3112.2 as potentlally shortening the
sixty- (60) day time petiod established in paragraph (a), and suggests revising paragraph (b) to
state that an appeal must be’ filed no later than ten days after the date the structure is under roof
or within the sixty- {60) day -period established in paragraph (a), whicheveicomes first. The
Commiissien,; however;;did not- intend in- paragraph (b) 1o shorten the sixty- (60) ‘day appeal
period. Since the sixty- (60) day appeal period is ‘based upon actual -or constructive notice or
knowledge of the decision complamcd of rather than the actual date of the decision complained
of, the Commission’s intent in paragraph (b) was to establish-a. firm deadline beyond which no
appeal could be filed. Accordingly, the Commission has revised paragraph (b) and addéd a new
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paragraph (c) to clarify that all appellants have at least sixty (60) days from the date of the
decision complained of in which to file an appeal. When an appellant seeks to file an appeal
more than sixty (60) days afier the date of the decision on the grounds that the appellant did not
have notice or knowledge of the decision until some time after the date of the decision, the latest
date an appeal can be filed is ten (10) days after the structure is under roof. The cap in paragraph
(b) on the appeal period, however, does not relieve an appellant of the responsibility of filing a

timely appeal, within sixty (60) days of actual or constructive notice or-knowledge of the
decision complained of.

Finally, Holland & Knight recommends adding a paragraph that states an appeal that is timely
filed is subject to dismissal on equitable grounds, such as laches and estoppel. Because an

appeal may be dismissed on any number of grounds, the Commission has declined to add the
suggested language.

The proposed rulemaking was referred to the National Capital Planning Commission (NCPC)
under the terms- of § 492 of the District of Columbia Charter. NCPC, by report dated June 6,
2002, found that the proposed text amendment would neither adversely affect the federal interest,
nor be inconsistent with the Federal Elements of the Comprehensive Plan for the National
Capital.

There are no Advisory Neighborhood Commission or District of Columbia Office of Planning

reports in this case. The Office of the Corporation Counsel has determined that this rulemaking
meets its standards of legal sufficiency.

Apart from the clarifying amendments noted above, no substantive changes to the rulemaking as
proposed have been made. The Commission therefore took final action.to adopt the proposed
rulemaking as the final rulemaking at its public meeting on September 9, 2002.

Based on the above, the Commission finds: that the proposed amendment to the Zoning
Regulations is in the best interests of the District of Columbia, consistent with the purpose of the

Zoning Regulations and Zoning Act, and not inconsistent with the'Comprehensive Plan for the
National Capital.

In consideration of the reasons set forth herein, the Zoning Commission hereby APPROVES the
follo‘wing amendment to chapter 31, § 3112 of the Zoning Regulations, Title.11 DCMR.

Chapter 31, Board of Zoning Ad]ustment Ruiles of Practice and Procedure, § 3112.2, pertaining

to pre-hearing procedures for appeals, is amended to read as follows. Added language is shown
bolded and underlmed,

31122 Any person aggrieved by -an .order, requirément, decision, determination, or
réfusal made by an administrative officer or body, including the Mayor of the
District of Columbia, in’ the administration or eénforcement of the Zoning
Regulations may file a-timely appeal with the Board as follows:
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(@) An_appeal shall be filed within sixty (60) days from the date the

- person appealing the administrative decision had notice or knowiledge

of the decision complained of, or reasonably should have had notice or
knowledge of the decision complained of, whichever is earlier.

(b)  If the decision complained of involves the erection, construction,
reconstruction, conversion, or alteration - of .a_structure or part

thereof, the following subparagraphs shall estabhsh the latest date on
which an appeal may be filed:

[¢3] No appeal shall be filed later than ten (10) days after the date
on which the structure or part thereof in_question_is under

roof. For purpos purposes of this subparagraph, the phrase “under

roof” means the stage of completion of a structure or part
thereof when the main roof of the structure or part thereof,
and the roofs of amy structures on_the main reof or part
thereof, are in place; and

2) The provisions of paragraph (b) of this subsection shall not
relieve_an appellant of the jurisdictional requirement in
aragraph (a) of this subsection of filing a timely a peal.

{9 Notwithstanding paragraphs (a) and (b) of __this subsection, - for
purposes of establishing the tunelmess of an appeal under this
subsection, an appellant shall have a minimium of sixty (60) days from
the date of the administrative decision complained of in which to file
‘an appeal. '

(@ The Board may extend the sixty- (60) day deadline for the filing of an
appeal only if the appellant demonstrates that:

(1) There are exceptional circumstances that are outside of the

gg_e_llant’s control _and could not have been_reasonably
anticipated that substantially img impaired the appellant’s abili
. to file an appeal to the Board; and

2) The extension of time will not prejudice the parties to the
-appeal, as. identlfied in §3199.1.

Vote of the Zoning Commission taken at its public meeting on May 13, 2002, to APPROVE the
proposed mlcmalqng 401 ; ;(Carol J, Mitten, Peter G.. May, Anthony J, Hood, and James H.
Hannaham, to approve; John'G. Pamons, not voting; not having hieard the case).

This order was ADOPTED by the Zoning Commission at its public meeting on September 9,
2002, by a vote of 4-0-1 (Carol J, Mitten, Peter G. May, Anthony J. Hood, and James H.
Hannaham to adopt; John G. Parsons not voting, not having heard the case).
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In accordance with the provisions of 11 DCMR § 3028.9, this order shall become effective upon
- publication in the D.C. Register; that is, on EB - 7 2003

Carol J. Mitfeh Cfljyk ziejjAIA )
Chairman Director

Zoning Commission Office of Zonin
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The full text of this Zoning Commission order is published in the “Final Rulemaking” section of
this edition of the D.C. Register. '



