
BEFORE THE BOARD OF ZONING ADJUSTMENT 
OF THE DISTRICT Oft' COLUMBIA 

APPEAL OF JEFFREY SCHONBERGER AND 
GERALDINE REBACH 
OF BUILDING PERMIT NO. B-456380 

5362 27th STREET, N.W. 

) 
) 
) 
) 
) 

Appeal No. 17414 

MOTION TO DISMISS APPEAL FOR LACK OF JURISDICTION 

The Michael Sears Trust and Matthew and Amy Epstein (as beneficiaries ofthe Michael 

Sears Trust) (the "Epsteins" or "Owners") th1::: owners of the property that is involved in this 

appeal at 5362 2ih Street, N.w·. and therefore automatic parties to this appeal pursuant to ll 

DCMR Section 3199 ("Partyt'), request that the Board dismiss this appeal in its entirety ptior to 

hearing the merits of the appeal because the ~lppeal of Permit No. B-456380 is untimely. The 

Board need not reach the merits of the case when it is clear from the face of the appeal papers 

and the undisputed facts that the appeal is time--barred and the Board is without jurisdiction. 

A. APPEI.,LANTS' CLAIMS 

Appellants filed an appeal alleging errors in the administrative decisions of the Director 

ofDCRA, as follows: 

l. In October of 2003, DCRA approved a building pennit application to construct a 

new single family dwelling, detached garage, and site retaining walls, as per plat and plans .. 

"Appellants object to the size and placement of the Appellee's construction of the two story 

garage. The building intrudes upon the light, air and privacy of neighboring properties and is 

significantly larger and closer to the property line than should be allowed under the governing 
l 

regulations." (Appellants' Statement at page 1 ). 
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2. The buHding perr.ait approved and issued on October 30,2003: 

(a) appears to permit construction of an accessory private garage that exceeds 
the size limit in violation ofSections 2500.5 & 199.1; 

(b) appears tCI pennit construction that violates the rear yard requirement of 
11 DCMR Section 404 .. 1; 

(c) appears to permit cons1truction (of living quarters other than that for a 
domestic employee) in violation of 11 DCMR Section 2500.5; and 

(d) appears to pennit construction (of living quarters other than that for a 
domestic employee) that obstructs light and ventilation in violation of 1 l 
DCMR Se:ction 2500.9 .. 

(Appellants' Statement at pages 2 and 3). For the convenience of the Board, a copy of the 

appeal papers and Statement is attached as Exhibit A. 

B. STATEMENT OF UNDISPUTED FACTS 

This appeal concerns the: construction of a second story to an accessory private garage 

(the "Garage") by the Epsteins located at 5362 27th Street, N.W. (Square 2292, Lot 27) (the 

"Property"). Appellants Jeffrey Schonberger and Geraldine Rebach, live at 5341 281
h Street, 

N.W. (Square 2292, Lot 804) and 5345 281
h Street, N.W. (Square 2292, Lot 801), which abut the 

alley to the west of the Property. (See Exhibit.JID. 

The Property is located in the R-1-B zone. In an R-1-B District, "an accessory private 

garage may have a second story used for sleeping or living quarters of domestic employees of the 

family occupying the main buildmg." 11 DCMR §2500.5 

The Department of Consumer and Regulatory Affairs (DCRA) issued two bui \ding 

pennits as follows: 

1. B-456380, dated October 30, 2003, for construction of a new single tamily 

dwelling,, detached garage, andl site retaining walls as per plat and plans (the 

"Building Pennit'') (see Exhibit Q; and 
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2. B-476241, dated August 10, 2005, for new building-- garage only- revision to 

permit #456380 to reflect new ownership and complete construction in 

accordance with approved plans (the "Revised Building Permit") (see Exhibit D). 

Building Permit B-456380 permitted the construction of a two-story garage. The 

previous owner constructed a one-story garage: that was completed in 2004. Construction of the 

second story of the garage was started under the terms of the first permit and completed pursuant 

to the Revised Building Permit B-476241. 

The appeal of Building Permit B-456380 was filed on August 9, 2005. No one else has 

filed an appeal. 

C. DISMISSAL OF THIS APPEAL IS REQUIRED UNDER APPLICABLE 
REGULATIONS AND PRJOR DECISIONS OF THIS BOARD AND THE COURT. 

1. The Appeal of the Building Pen;nit B-456380 is Untimely. 

Appellants' claims regarding the Building Pennit which was issued in 2003 is plainly 

time-barred. Under 11 DCMR §3112.2, an appeal regarding the administration or enforcement 

of the Zoning Regulations must be filed "within sixty (60) days from the date the person 

appealing the administrative dec:1sion had notice or knowledge of the decision complained of, or 

reasonably should have had notice or knowledge of the decision complained of, whichever LS 

earlier." 11 DCMR §3112.2(a) (as amended by Zoning Commission Order 02-01, dated 

St,iJtember 9, 2002). (A copy of Zoning Commission Order 02-01 is attached as Exhibit D) .. 

The amended regulation was intended to codify the principles discussed by the Court of 

Appeals in Waste Management of Maryland. Inc. v. District of Columbia Board of Zoning 

Adjust;ment, 775 A.2d 1117 (D.C. 2001) and to establish a firm, clear, and fixed deadline by 
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which appeals are to be filcd. 1 As the Court stated in discussing a "reasonable" deadline for 

appeal (prior to enactrm:nt by the Zoning Commission of the 60-day limit): 

A reasonable tim~ in which to appeal is measured by the time that 
fairness dictates to enable an aggrieved party to evaluate the 
appropriateness of seeking review, to obtain the assistance of 
counsel, and to take the other steps necessary to proceed. . . This 
conception of the~ reasonableness standard does not countenance 
delay in taking :m appeal when it is merely convenient for an 
appellant to defer making that decision. Rather, because deadlines 
for taking appeals serve important ends, they should not be 
extended without good cause. 

The question of what is a "reasonable" time to appeal has since been resolved by the 

Zoning Commission when it fix,~d the outside date as 60 days. There can be no dispute that the 

Appellants, who live across the alley from the Epstein residence, had knowledge of the 

ccmstruction of the garage, long before June 9, 2005, which is the date 60 days before they filed 

their appeal. 

According to the Appellants' Statement, in May 2004 the original builder was notified 

that adjacent neighbors objected to the construction of a second story on the Garage, 

notwithstanding the fact that a permit had been issued. Appellants' statement also notes that m 

J1,lne 2004 the builder construct(:d a single story garage. (See Appellants' Statement at page 1 ). 

The Epsteins were not party to !my discussions between the adjacent neighbors and the original 

builder and the Epsteim; are not bound by any agreement that may or may not have been reacht:d 

between those parties. 

The regulation allows the Board to grant an extension of the filing deadline only if there are 
"eiXceptional circumstanct:s" outsidt\ the Appellant's control which "substantially impaired the Appellant's 
ability to file an appeal to the Board." 11 DCMR §3112.2(d)(emphasis added). Such "exceptional 
circumstances" obviously do not apply here where the Appellants lived across the alley and were 
therefore fully aware of the construc:tion. 
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The D.C. Court of Appe.lls has warned on several occasions that a party who chooses to 

engage in negotiations or other ways to resoUve a dispute based upon the Zoning Regulations 

does not thereby extend its time for filing an appeal: 

The fact that Waste Management chose: to concentrate on avenues that reasonably 

may have appeared more promising than an appeal does not excuse: its delay in 

noting an appeal. Cf. V.loodley Park Community Ass'n v. District of Columbia 

Board of Zoning Adjustment, 490 A.2d 628, 638 (D.C. 1985) (efforts to resolve 

dispute through negotiations did not excuse delay in filing appeal; appellant 

"cannot now es•cape the harsh consequences of its one year delay in appealing 

because WSC -- its adversary in difficult negotiations - was less than fully 

candid"). 

Waste Management of Maryland, Inc. v. District of Columbia Board of Zoning Adjustment, 775 

A.2d 1117, 1123 (D.C. 2001). 

In the Herron case (copy attached as gmbit E), the Board granted a motion to dismiss an 

appeal as untimely. The Board held that it analyzed "the timeliness of the appeal starting from 

the dates the Appellants knew or should have known of the decisions to grant the subdivision and 

issue the building permits.'' (AJ>peal No. 16982 of J. Brendan Herron Jr. and ANC 1t (March 

11, 2003), at 11.) 

Appellants' argument about the merits of DCRA's actions cannot cure the jurisdictional 

defect. The Appellants' attempt to challenge the propriety of Building Pennit B456380 which 

was issued in 2003, of which they clearly had notice, is time-barred. 

Moreover, the Board is not confronted with a requested "extension" of 10 days or 30 days 

or even 60 days in which to notice an appeal but, rather, a delay of nearly 2 years from the 

5 



issuance of the permit. The work of the Court, the Zoning Commission, and this Board to b~ng 

order to the appeals timelines would be for naught if neighbors can wait for a year or mpre 

before launching an appeal. Under 11 DCMR §3112.2 and the Herron case, Appellants have 

waited too long to file this appeal and it should be dismissed. 

H. IMMEDIATE DISMISSAL WII~L SERVE THE PUB:LIC INTEREST 

The Court of Appeals has repeatedly stated that timelin~ss of an appeal "is jurisdictional; 

if the appeal was not timely filed, the Board [is] without power to cons1ider it." Goto v. Distpct 

.9f C9lurnbia Board of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980). 

The untimely appeal creates a cloud over the Epstein:;' occupancy of their new home. 

Appellants waited to file an appeal on issues they knew about for more than one year. The 

Board has a clear and straight path to resolving this claim, a path that Appellants themselyes 

provi:ded by waiting and before they acted. As required by 11 DCMR Sections 3100.2 and 

3112.2 and consistent with Herron, and as dictated by the papers the Appellants themselves rely 

on. the Board should grant the motion to dismiss. 
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This motion is being filt~d and served so that Appellants have 15 days in which to file 

any response and the motion would be ready for resolution by the Board at the Februar}' 

21, 2005 public bearing. 

R1espectfully submitted, 

Suite 100 
2099 Pennsylvania Avenue, N.W. 
\Vashington, D.C. 20006 
202-955-3000 

Counsel to Matthew and Amy Epstein and 
the Michael Sears Trust 



CERTIFICATE OF SERVICE 

On February 2, 2006, I caused to be dellivered by email or by hand-delivery a copy of this 
Motion and attached Exhibits to: 

Jeffrey Schonberger 
5341 28th Street, N.W. 
Washington, D.C. 

Geraldine Rebach 
5345 28th Street, N.W. 
Washington, D.C. 

Advisory Neighborhood Commission 3/4-G 
c/o Robert Gordon 
P.O. Box 6252- Northwest Station 
Vlashington, D.C. 20015-6252 
(uppemwdc@juno.com) 

# 3558127 _ vl 
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Dr. Patrick J. Canavan 
Director, Department of Consumer and 

Regulatory Affairs 
941 North Capitol Street, N.E. 
Washington, D.C. 20002 
(patrick.canavan@dc.gov) 

Julie Lee, Esq. 
Office of General Counst~l 
Department of Consumer and 
Regulatory Affairs 
941 North Capitol Street,, N .E. 
\Vashington, D.C. 20002 
(julie.lee@dc. gov) 

Alan H. Bergstein 
Office of Attorney General 
441 Fourth Street, N.W .. 
Suite 1060N 
W'ashington, D.C. 20001 
(alan. bergstein@dc.gov) 
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APPEAL OF ALWW ANCl~ TO CONSTRUCT SECOND STORY OF GARAGE 
AT 5362 27TH S:TREET, N.W. (LOT 27, SQUARE 2292) ':·~ 

This Appeal is taken by Jeffrey Schonberger and Geraldine Rebach (5345 28th Street, 
N.W.; 202.244.0209) to challenge the validity of a second story addition to an existing 
g~Uage located at the rear of536,2 27th Street, N.W. Said garage abuts a 15 foot public 
alley. Appellants have: their respective residences across the alley from the property. 

I. Brief Statement of Facts 

. .; 

The subject property is believed to be owned by Matthew Epstein and Amy Cohen 
Epstein (husband and v.1fe) who recently purchased the property from 27th Street, LLC, 
an affiliate of Zuckerman Broth€:rs, Inc. a homebuilder active in Northwest Washington, 
D.C. 

27th Street, LLC owned and deve:loped two adj~nt parcels, Lots 27 and 28 of Square 
2292. 271h Street, LLC had intended to construct a single family residence of 
apprmwnately 5,625 square feet and a two stacy garage on each of the lots. The two 
story garages would have contaitted 1,144 square feet each. 

In May, 2004, prior to the construction of the two story garages, adjacent neighbors 
communicated to Stuart Zuckerman, a principal of 27th Street, LLC, their objections to 
the construction of the proposed Hecond story of the new garages. The objections were 
based on the neighbor's belief that if the second story was constructed it would not 
conform to the District of Columbia's zoning regulations notwithstanding the fact that a 
bui~ding permit had already been issued allowing the construction of the second story. 

On or about June 1, 2004 Mr. Zuc:kerman responded, to the neighbors' objection by 
stating that 27th Street, LLC would abandon the construction of the second story on both 
garages. 27th Street, LLC, consistent with its representation, proceeded to construct two 
single story garages in June, 2004. 

In July, 2005 Mr. Epstein. informed Appellants that he was considering addinf a second 
:story above his garage, was aware that the Zuckennan Brothers (owner of27 Street, 
LLC) had originally intended to e<mstruct a second story but abandoned those plans, and 
he was aware that the neighbors hnd objected to the plans. 



On or about July II, 2005, Appelles commenced the demoliti~m of the roof of the garage. 
Appelles have since commenced the construction of a second litory addition to their 
garage. Appellees have not obtained a demolition permit nor have they or their ::3 
contractor obtained any other permit for the construction of th~~ addition. They have ::: 
posted on the site a copy of the old permit originally obtained by 27th S1treet, LLC (Please 
see Exhibit "A"). It is the understanding of Appellants that Appellees alfe not in ... ~ 
possession of the original permit nor any original stamped plans. Additionally, it is 
Appellants' belief that the garage was completed over one year before Appellees ;i 
eornmenced construction of the second story of garage and absolutely. \·;l 

JI. Appellants' Exceptions to Administrative Decision 

t·-..) 
t-v 

Generally, Appellants object to the size and placement of the Appellee's construction of 
the two story garage. The building intrudes upon the light, air, and privacy of 
neighboring properties and is significantly larger and closer to the propc::rty line than 
should be allowed under the governing Regulations. 

Specifically, Appellants object to the administrative decision based on the following 
provisions of Title II of the District of Columbia Municipal RE:gulations: 

I. Section 2500.5 provides: 

"In an R-I-A or R-I-B district, an accessory private garage may have a second 
story .... " 

Section I99 .I defines "Private Garage" in part as "not e!Cceeding nine hundred 
square feet in area" 

The two story private garage is now being constructed to be I, I44 squan:: feet in area and 
therefore it is in excess of the maximum 900 square feet in area allowed under the 
Regulations. (Please see Exhibit "B") 

2 Section 404.1 provides: 

"A rear yard shall be provided for each structure located in a Residence district, 
the minimum depth of which shall be as set forth ... R-I-B ... 25 feet" 

(A) The I, 144 square foot structure which is being colllstructed has a 
rear yard of only 7 feet and therefore does not conform to the Regulation,s. (Please see 
Exhibit "C") 

(B) The I, I44 square foot structure which is being constructed is not 
set back from the property line by the requisite 25 feet. 

' 
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3. Section 2500.5 provides: 

"In an R-1-A or R-1-B district, an accessory private garage may have a second 
story used for sleeping or living quarters of domestic employees of the family occupying 
the main building" 

Appellee has stated that the purpose of the second story is to house his mother on 
visits because she is unable to sleep in the main house due to her allergy to dogs. 

4. Section 2500.9 provides: 

An accessory building shall not obstruct light and ventilation required by other 
regulations. 

The subject accessory building obstructs light and ventilation and restricts the 
privacy of neighboring properti1~s. 

ffi. 1\ppellant' s Presentation. 

Appellants intend to prove that there was an administrative error with regard to the 
allowance of the construction of the second story of the subject garage by presenting to 
the Board (1) testimony as to the' size and location of the structure, (2) plans of the 
structure, (3) the affidavit of Appellant, Geraldine Rebach, ( 4) other affidavits or · 
testinlony as may be required, (5) presentation of the applicable sections of the District of 
COlumbia Municipal Regulations and other legal authority. 
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Fdrm125- Exhibit 1 

APPEAL 
Notice: Se•!:t other side of appeal form for instructions r---------------------------------

Pursuant to Section (s) §3100 and §3101 of th•~ Zoning Regulations of the District of Columbia, an appeal is hereby taken 

from the administrative decision of: 

made on , to the effect that 

Address(es) of Affected Premises Square(s) Lot(s) Zoning Districts 

~Z..'J-z_. 2-:l- R -1 -13 
Zz. ~z_ ~0( 12-1 - 6 

-z...-vtj z_ 8ot/ R-1- g 

Present use of Property: 

Proposed use of Prop~rty: 

Owner of Property: Telephone No.: 

A,ddress of Owner: 

Name, address and teleph.one number of lessee: 

Name, address and telephone number of appellant, if other than owner: 

State specifically manner in which appellant is aggrieved by the administrative decision, the allegations of error in the 

administrative decision, and the relevant sections of the Zoning Regulations (see reverse for more detailed explanation). 

Please use a separate piece of 8 W' x ll" to respond and attach it to the Form 125 Appeal. 

Name: 

To be notified of hearing and decision: 
(Appellant or Authorized Agent)* 



GOVERNMENT OF niB DlSTRlCT OF COLtJMBlA 
BOAIID OF ~~G ~MTMENT 

Appeal No. 16982 of J. Brendan Herron Jr. and ANC 3Ft pursuant to §§ 3100 and 
3101 of the Zoning Regulations, from the administrative decision of the Department of 
Consumer and Regulatory Affairs ("DCRA" or "Appellee") itt the issuance of building 
permit Nos. 8446312, and B446316, issued on June 13~ 2002, to Zuckerman Brothers, 
Inc. ("Property Ownef1. allowing the consttuction of two single · faiDily dwellings at 
2900 and 2902 Albemarle Street, N.W. \'Property''), and. from the administrative 
decision to allow the subdivision of the Property on Aprill7, 2002. 

HEARING DATE: 
DECISION DATE: 

March 4, 2003 
March 11,2003 

DECISION AND ORDER 

J. Brendan Herron Jr. filed an appeal with the Bovd of Zoning AdjustiDent ("Board" or · 
"BZA") on December 14, 2002. ANC 3F later joined in the appeal. Mr. ~erron and 
ANC 3F will be collectively referred to as 1he "Appellants." They appeal an October 23, 
2002 decision of David Clark, the then Director of DCR.A, as d~a.t decision relates to the 
building permits 1-issued on June 13, 2002, for the Property, as well as the subdivision of 
the Property. 

Appellants allege that DCRA erred because it did not process the building permits in 
accordance with the Forest Hills Tree and Slope Protectioll. Overlay ("FIITSP" or 
"Overlay"). Because 1he · building permit applications were filed before 1he· Zoning 
Commission decided to "set down'' the Overlay for hearing, 11 :OCMR. ~~3202.5 (a) ("set 
down rule") would ordinarily allow the permits to be prooessecl in accordance ~ the 
zoning in. place as of the date of app~cation. However, A{:rpellants' claim that the 
building permit applications were incomplete and 1herefore, unru:r the same rule, mUst be 
processed under the more restrictive zoning de$i81J8:1ion proposed to be set down. 
Appellants colitend tlJat the developmimt on each newly subdivid.ed lot was noncompliant 
with the .FHTSP provisions. 

441 4th Street. N. w.. Suite 210-S. ~DC 20001 (202.) 727-6311 



t:J:LA AJlPEAL NO. 16982 
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AppeUants also assert that the subdivision of the Property created lots that were not in 
conformance with the side yard requirements of 11 DCMR §"405 .. 9, and therefore was in 
violation of 11 DCMR § 410.6(c). The Appellants allege trult the error occurred as a 
result ofDCRA's failure to consider the existing house on the l,roperty at the time of the 
subdivision. 

Lastly, Appellants allege that ~~tatutorily required 30-days noti1:e to the ANC of a 
pending permit application. was not given to ANC3F for the permits ati<;sue. Section 8 
of the Zoning Act of l938limits the Board"s jurisdiction alleged errors that are made "in 
the administration or enforcement of the· Zoning Regulations." D.C. Official Code § 6-
601.07 (2001). A failure to provide ANC. notice in this context t)tems from§ 13(b) of the 
Advisoljr Neighborhood Commis~ions Act o(191S, effective Oc~tober 10, 1975 (D.C. 
Law 1·21; D.C. Official Code§ 1-309.10(b) (2001)), not the Zcming Regulations. 
Therefore, only the first two grounds are considered to be propedy before the Board and 
the portion of the appeal regarding notice to the ANC is dismiss<:d. 

Representing ANC 3F in this appeal were David J. Bardin and Cathy WtSs. Appellant 
Hermn represented himself. Appellee was represented by Laurll Gisolfi. Gilbert, DCRA, 
and Brenda Walls, Office of the Corporation COunsel (riow tbe Office: .of the Attorney 
General for the District of Columbia). The Property Owner, Zuckerman Brothers Inc., 
was represented by John Epting, from the hlw finn of Shaw Pittman. 

TI1e Property Owner filed. a Motion for Leave to Intervene ;and Dismiss for lack of 
jurisdiction based on timeliness on January 9~ 2003. He was grallted leave to intervene. as 
a preliminary matter on the day in which the hearing was scheduled. 

The Property Owner also ftled a Motion to Schedule Hearing o.n Motion to Dismiss and 
Postpone Public Hearing on Merits. On the day of the schedulled hearing for this case; 
this motion was withdrawn. 

Appellants' Opposition to the Property Owner's Motion for Leave to Intervene ~ 
Dismiss was received on February 20, 2003. 

On February 24, 2003, the Property Owner also submitted a Motion. to Dismiss· for 
Failure to Comply with the Requirements of 11 DCMR. § 3110 et seq. In that·Motion, 
Property Owner argued that Appellants failed to adhere to ·the filing requirements of § 
3112.10 when filing their pre-hearing statement and opposition. to .Motion for Leave to 
IntetVene and Dismiss. The pre-hearing statement was ·filed.on Februar;~_12, 2003, OJ:l).y 
twelve days before the ~chedUled hearing, two days bef:C?n4 the· limited established in § 
3112.10. However;:Appellants dif;l send~ le'ttc;ronth~.d1i.te ~t the fi.1.ing was dUe _stating 
theit :delay and expiamJng that a snowstorm prevented easy~··coDllinumcation between the 
two Appellants, and that Appel18nts theiefQre bad .difficulty submitting the pre-h~g 
statement on time. The Board therefore detCnnined thaf Appellants Diet their buiden of 
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proof to establish good cause, pursuant to 11 DC"MR § 31l0.4, and the preMhearimg 
statement was· accepted into the record.. As to the Appellants' Opposition to Motion for 
l ... eave to Intervene and Dismiss, there is no provision establishing the timeliness of such 
a submission. Subsection 3112.10 does not apply to motions or oppositions thereto. 
Therefore, the Property Owner's motion wa:s considered on this point and denied. 

After bearing from all parties on the Property Owner's Motion to Dismiss for lack of 
j urisdktion, the Board granted the· motion and dismissed. the remainder of the appeal at 
its March 11, 2003, public meeting. The Board therefo:re does not address the 
Appellants' argw:D.ents regarding the merits of the case. 

Notice of Appeal and Notice of Public Hearing. By memoranda dated January 6, 2003, 
the Offic.e of Zoning advised the Zo~g Administrator, the Office of the Corporation 
CounseL. the Property Owner, ANC 3F, the ANC for the area wiithin which the property is 
located, the ANC Commissioner for the affected Single-Menlber District, the affected 
Ward Councilmember, and the D.C. Office of Planning, of the appeal . 

. Pursuant to 11 DCMR § 3113.14, the Office of Zoning, on January 9, 2003, mailed to the 
Appellant, the Zoning Administrator, ANC 3F, and the Property Owner's counsel, notice 
ofhearirig. Notice of Public Hearing was also published in the D.C Register on January 
17, 2003, at 50 DCR 547. . 

ANC Report. The ANC, being a party to this appeal, did not.suLbmit a report to the BZA. 
A report to the Board of Appeals· and Review ("BAR")2 was nubmitted, but, because it 
only addressed the proceeding before the BAR, it was not given great weight 

Hearing and Decision. On March 11, 2003, the Board voted to grant the Property 
Owner's motion to· dismiss the appeal based upon timeliness, by a vote of 3 to 1. 

FINDINGS OF FACT 

1 . The Property is Lot 9 in Square 2043, ·with an address of 2900 and 2902 
Albemarle Street, N.,W. 

2. Appellant J;Brendan Herron Jr. lives across the street fro1n the Property. 

3. ANC 3F is the ANC in which the Property is located. 

4. On AprilS; 2002, the Property .Owner applied to DCRA to subdivide the Property 
into two lots. 

2The BAR's responsibilities have since been. transferred to the OMc::e c•f Administra.~ 
Hearings,- but at all times relevant to this. Ca.se the BAR was in existence. 'l'herefore, the term 
'"BAR• is used herein. · 
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S. The Property Owner applied for raze permit B446310 on March 1, 2002, and for 
building permits B446312 and B446316 on April4, 2002. 

6. On Aprill710 2002, DCRA granted the Property Ownerts application to subdivide 
the Property. 

rr. Appellants knew of the subdivision on o.r around the time it was approved by 
DCRA. 

R The subdivision bisected an existing house on the Property. 

9. On Apri119t 2002, the Zoning Commission set down fo1r a hearing the Forest Hills 
Tree and Slope Protection Overlay. Pursuant to 11 DCl\-fR. § 3202.5, applications 
for building permits filed prior to a Commission decision to hear a zoning map 
change are processed under existing zoning controls p~wided ~t the application 
is "sufficiently complete to permit processing Without substantial change or 
deviation''. Incomplete applications and applicaticms filed ·after a "set down" 
decision is made are processed "only in accordance ·with the zone district 
<~lassification of the site pursuant to the final decision of the Zoning Commission 
in. · the proceeding, or in accordance with the · most restrictive zone district 
c-lassification being considered for the site". 

10. Appellants allege that the proposed Overlay's geogJraphic area includes .. -the 
Property that the building permit application was in~mple~ and that, -therefore, 
fue application should have been processed as if the p1rovisions of the proposed 
Overlay were in effect. This, presumably, would bave made the proposed 
buildings or lots ~Oilcompliant.3 · 

11. Appellant Herron requested copies of the subdivision at:'Plication from DCRA on 
April 22, 2002. 

12. During April and May of 2002, Appellants submitted le1ters and cmails to DCRA 
expressing their concerns regarding the 'builCfing per:mit applications. for the 
Property. 

13. The ANC 3F resolution dated April29, 2002, indicated th.at several neighbors had 
reviewed building plans for the Property and had objections to those plans. 

14. B.y ~mail dated May 9, 2.00Z, .Theresa Lewis, Deputy D~r for· Operatio~, 
DCRA., inforriled Phil Cogan,_ from ANC· 3F; that llCRA would "witbll.Qld 

·-·--·-·-----
3 Section 3202.5 does not by its ter:ms apply to the proi:essing of sub:iivisi.on applications. 
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issuance of the building permits until June 3, 2002, to allow (the ANC] ti:ine to 
fully review the information submitted." 

15. On May 28, 2002, Theresa Lewis met with Appellant Herron and representatives 
of Appellant ANC 3F to discuss Appellants' concems regarding the building 
permits for the Property. 

16. On June 11, 2002, ·Theresa Lewis sent Appelhuits a letter (Property OWner's 
Exhibit L) informing them that the subject permits would be insued on June 12, 
2002. The letter also discilssed the subdivision plan for the Property. 

\7. PermitB446310, for the razing of an existing structure, and pennits B446312 and 
B446316, for construction of two single-family dwellings, were issued on June 13, 
2002. 

18. On June 20, 2002, Steven Sher of the law finn of Holland and Kilight,·on behalf of 
the Property Owner, mailed a letter to Appellants Bnd neighboring property 
owners, informing them that the subject permits bad been issued. (Property 
Owner's exhibitN) .. 

19. By email dated July 2, 2002, Appellant Herron asked: DCRA whether he was 
correct in his understanding that Building Code issues may b€~ appealed to the 
BAR and issues related to the ~'zoning code1

' may be app1~ed to 1the BZA. 

20. By email dated July 19, DCRA's Customer Services Advocate, state4, in response· 
to Appellant Herron's July 2, 2002 email, that the procedures for appealing 
building permits were in DCMR. Title 12A, Section 122,. (Appellants' exhibit A-
5). A copy of that section was attached to the email. Nothing was stated in the 
email regarding zoning iSsues. 

21. Title 12.A, D.C. Building Code Supplement, Section 122, Subse.:tion 122.2 reads 
a.c; follows: 

Appeal to Board of Appeals and Review: The owner of a building or 
structure or any other person may appeal to the D.C." Board of Appeals and 
Review for a final decision of the code official The appeal sball specify 
that the true intent of the Construction Codes or th<! rules legally adopted 
thereunder have been incorrectly interpreted, the provisions of the 
Construction Codes dO n.Ot fully apply, or an equall.y good ,,r better foz:m of 
oonStiuctioJi can be w;ed. . 

Section 122 does not discuss appeals related to the Zoning; Regulations nor does it 
mention the Board of Zonitig Adjustment. 
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2 2. On July 3, 2002, Appellant Herron appealed the issuance of the building permits 
to the BAR, pursuant to § 122.2 of the Building Cctde Supplement In his 
submission to the B~ Appellant HelTon included, in addition to building code 
issues, a brief discussion ofth~ § 3202.5 zoning issue. 

23. On July 3, 2002, Appellant,Herron sent a letter to David A. Clark~ then the DCRA 
Director, asldng that the issues outlined in the BAR comp"taint be ·reViewed. · 

24. On July 9 and October 18, 2002, David A. Clark sent Appellant Herron letters that 
indicated that DCRA would respond to· bi.s request to overturn the building 
permits. (Appellants' exhibits A-6 and A· 7). These letters, however, did not. 
indicate that DCRA would review the merits of Appellant Herron1s request. 

2 5. Appellant Herron sent a copy of the BAR appeal to DCRA, on or around the time 
of filing, asking that they "reconsider and/or follow their own appeal process 
regarding the issuance of these permits" and requesting tb.at they issue a stop work 
order. (Property Owner's exhibit P}. 

26. Appellant Herron's brief to the BAR referenced the May 9, 2002,. email exchange 
between Appellant Herron and Theresa Lewis, DCltA. Appellant Herron 
informed the BAR that he disagreed with Ms. Lewis' cc•ntention. th~in that the 
FHTS~ did Jl()t_ apply~() UJ:e. permit applications. 

2"7. On July 18, 2002~ the Property Owner tiled a motion with the BAR to dismiss the 
zoning issues from the BAR appeal on the grounds tb.a.t the BZA, and not the 
BAR, bad jurisdiction to hear ·an .appeal involving such fmbject matter. (Property 
Ownerts exhibit Q). Appellant Herron received this motio11 by frrst class mail. 

28. In response to the July 18, 2002, motion to the BAR, App•~llant Henan, on August 
1, 2002~ countered 1hat his appeal was of building cOde issues attd was therefore 
properly before the BAR. (PropertyOwtier's exhibit Rat .3). 

29. On July 18,2003, Appellant Herron received the following doCUinents: cwies of 
the subject permits, the subdivision record_Jrom the Offk~e of. Tax and Revenue. 
copies of the corresponding amended permit applications, and other supporting 
documents ari.d plans·(other t1uul the storm water management platliS). (Appellants' 
Opposition to' Motion. to Dismiss). 

30.. On or around· July 18; ?.002,·AppeJ.lant Herron reeeived a copy ·ofthe.subd,i~ion 
applicatio~ whitS~ inclUded tbe··proix>sed lot lines drawli 011 the application ·but did 
not depict the existing house, which the Property Owner intended· to.· raze. 
(Transcript at 186). 
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3 I . Appellant Herron mailed a letter dated October 11, 2002, to Grl~gory Love, then 
the Administrator of the Building and Land Regulation Administration, and David 
A Clark, DCRA Director, asking for a stay, a stop wol'k order, or to vacate the 
permits for the Property. Appellant Herron's letter alleues vario•us building code 
violations related to the subject permits and that . the Zoning· Regulations were 
improperly applied because the FH.TSP should ha've been given effect pursuan.i to 
the requirements of§ 3202.5 .. In that letter, Appellant Herron does not go so far as 
to allege a violation of the FHTSP in the issuance of the building permits, but 
merely states that the permit application-; should nQt have l>een allowed to 
proceed. 

32. DCRA Director Clark stated on October 23, 20021J in a le:tter to Appellant Hezyon, 
that, after considering all the correspondence submitted, inCluding the July 3 and 
October .. 11 letters, the permits in question "were correctly issued and [DCRA) 
stands by its decision issuing the [permits]. Therefore, yo~ request for a stay of 
the permits, stop work order or ord~ to revoke permits B44631 0, B44[ 6]316 and 
8446312 is hereby fonnally denied by DCRA." 

33. A decision by the BAR on the Property Owner's motion. to dismiss was mailed to 
Appellant Herron on October 29,2002. The .BAR's Order stated that the BAR did 
not have Jurisdiction over the zoning issues raised in the aJ~peal. 

34. By letter dated November 20, 2002, DCRA's General Counsel's Office stated that 
11 DCMR § 3202.5 was not violated by accepting the subject building permit 
applications. 

35. On November 25, 2002, the Property Owner began razing the existing structure. 

36. Appellants tiled this appeal with the Board of Zoning Adjustme11t on December 
14,2002. 

CONCLUSIONS OF LAW 

The Property Owner; in its Moti.o~ to Dismiss, 8f8Ued that the Board lacks jurisdiction to 
hear this appeal because it was not timely filed by Appellant. 

At the time the events''~yiii8 rise :to this· appeal.transpired, the .Zoning Regula$>ns.·.~d 
not specify a· partici:ihit~n~t :of dayS Within which a decision ~ad to ~appealed :fu th~ 
Board. J'he Board and the courts. bad long applied a standard of reasonableness:, .w~ch 
required appeals to be brought within a "reasonable" period of tin:Le m· ordc~ to invoke the 
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appellate jurisdiction of the Board. The "reasonableness" of the~ timing of an appeal bad 
historically been judged on a case-by-case basis depending on the circumstances and 
factors that caused the delay. 

In Waste Management of Maryland, Inc. v. District of Colt.1mbia Board of Zoning 
Adjustment, 715 A.2d 1117, 1122 (D.C. 2001}, the Court of Appeals re-·affirmed that the 
Board lacks jurisdiction to con8ider an appeal which is not timdy filed and articulated a 
test for timeliness: 

[ e ]xperience teaches that in the ordinary scheme Gf "things, two 
months is ample time in which to decide whether to seek appellate 
review and act accordingly. At least in the absence of exceptional 
circumstances substantially impairing the ability of an aggrieved 
party to appeaJ.-cireumstances outside the party~r · control-we 
conceive of two months between ·notice of a decision and apPeal 
therefrom as the limit of timeliness·. 4 

(Emphasis added.) If actual notice was not given, "the time for filing the appeal 
commences when the party appealing is chargeable with notice or knowledge of 
the decision complained of." Id. 

As a threshold matter, the Board must determine what is the "decision complained of'. 
Appellant asserts that it is the October 23, 20021etter from the Director ofDCRA.. That 
position is supported by recent Board precedent. 

Thus in Appeal No. 16764 of Darryl J. Grinstead, 49 DCR 5227 (2002}., the Board 
determined that it had jurisdiction to hear an appeal from a DCRA letter affirming a 
previous decision, made _seven months earlier, to issue a building penni( There, DCRA 
had clearly stated in the le~er that it bad re .. reviewed the zoning i.nsue ~d the errors 
alleged, and after this more thorough review, found no violation.. The Board fotind that 
this letter .represented another decision from which an appeal could be taken, the first 
being the decision to issue the building permit. 

In Appeal of Robert Lehrman, BZA No. 16849, 50 DCR 40551 (2003), the: ijoard sought 
to narrow the Grinstead precedent. In Lehrman the appellant recc:ived a letter from 
DCRA rejecting ass_ertions that DCRA had violated the Zoning R4,gulations. This letter 
represented the first de~isions on the issues raised. Then, after co1Minued attempts to 
resolve the dispute, an additional DCRA letter was sent. Because the second letter 

"'This standanl wu later codified m Zoning COmmission·Order No~ 02-01, pubJisbc.d 1o~ther witb a PCiticc of final 
Nlemaking in the D. C. .Register on February 9, 200. at SO DCR. 1200. The Order amends subsection 3 t 12.2 of the 
Z:Onisig Regulations. 
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merely reaffirmed the first •iecision, and did not actually represeut a more thorough 
review of the issues raised, the Board held that only the first letter gave rise to an !ippeal 

In the instant case~ the October 23, 2003 letter fi1om DCRA stated that, after considering 
all the correspondence submitted, the permits in qu.estion "w~re c:orrecdy issued and 
[DCRA] stands by its decision issuing the [permits]." The October ~3 letter was 
therefore akin to the letter ·in Grinstead in that it reconsidered. the: initial decision, and 
represented that action was taken beyond that which was represented to have been taken 
in the second letters in Lehrman. 

This appeal was filed less than sixty days after the October 23letter. Therefore, if the 
Board followed Grinstead in this case, it would have no choice but to allow this appeal of 
a second determination (contained in the October 23, 2003, letter) regarding the same 
uuderl.ying zoning issue~ bu.t purporting to contain a more thorough review of that issue. 

The Board is convinced that it must go beyond limiting the Grinstead pm:e4cnt, and 
overrule it The Board does not find it in the interests of judicial economy or fairness to 
allow an appe-,al of a second or subsequent determination on the same basic· issue, ~hich 
can come .months or years after the initial determination, at a point where the permittee 
has progressed beyond mere· preparation. Such a subsequent detc~tion should no~ 
"re-start" the 60-day time period. If such "re-starting'' were allowed, there would· be no 
certainty for a pemiittee, whose project could be halted at any point by an appeal of a 
subsequent affirmation of the initial permit issuance decision. Tite permittee might have 
such affirmative defenses as laches and estoppel available .to it, 5 hut the B-oard cannot 
countenance creating such uncertainty and forcing the parties to <~ome before it at such a 
late date. Nor can it be said that the permit holder proceeds at its own risk, since it may 
not even know that a potential appellant has -written to DCRA. .A.n4 because ~ere are no 
DCRA rules establishing a timefrime for this process. a permit halder may never know 
when it is safe to proceed. 

The Lehrman decision .only compounded the uncertainty. The dilstinction. between a 
"mere affirmation" and a "more thorough review" letter put$ a pc1tential appellant in an 
untenable position, since a potential appellant calinot know whiclt type of letter Will 
issue, or even if a letter will be issued at all. Indeed, in this case, Appellant Herron's July-
2002 letter was not responded to until after he wrote a second letter in Octo~. A 
potential appellal).t who lets the 60-day appeal period expire. in th~ hopes of ~iving a 
DCRA response to a letter, m.ay end up getting non-appealable "x11ere affit'Dl8tioil," or no 
letter at all. In either case their right to appeal would be lost. 

5An ~steppe! del~~. ho~. does noUie.~at a- party other than the .m11.ni~p~ wbl(:h 
i~sued the ~t: &!e~ .-e.iJ.iRdffeity v. Dtstrict of~a ~nbig Co~r4 sa·3 A.2d ·169, 
176 (D.C .. I990t. l(IJt~not clear that estoppel will bai' a case brougltt by a:·n~boring 
landowner; arguably tfl,at defense ·may be asserted on)y against the municipality which. 
rendered the decision on which a party relied.") 
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In Grinstead, the Board stated that it needed to recognize the rl.ght of ajppeal of a second 
determination in order to allow: DCRA "the opportunity to correct its errors internally 
before the appeal process begins - an opportunity that promote$ administrative 
efficiency, the prompt correction of errors, and the resolution of disputes." Grinstead, 49 
DCR at 523 7. The Boar'i still i-ecognizes that DCRA shouU have an opportunity to 
correct alleged errors, but notes that there is nothing preventing a potential appellant from 
filing a timely appeal before the BZA while continuing to try to resolv1e any issues with 
DCRA. The fact that a potential appellant is working with DCRA ·to resolve issues dOes 
not "substantially impair" tne ability of that potential appellant t'' appeal to the BZA. 

For the rules to be applied fairly the timeframe for the appeal mustbe clc:ar to all 
concerned and the starting point for this timeframe must be definite. The: facts in~ 
appeal demonstrate that the Grinstead and Lehrman precedents accomplished the very 
opposite and are therefore overruled 

The Board thus holds that when an appeal challenges the grant o:r denial of a ·building 
penn.it or subdivision, no subsequent communication from DCRA may be! appeale~ 
including, but not limited to,_ a refusal to issue a stop woik order or take other 
enforcement actions. Obviously a I>CRA decision to reverse its :position (i.e. the 
revocation of a building permit} may be appealed. Although this holQing specifically 
addressed whether the 60-day appeal timefram.e established· in W.aste Man.agement may 
be re-started by a ~bsequent DCRA· communication, its analysis is equally ·applicable to 
appeals governed by the cOdification of the Waste Management ruling that is now found 
in section 3112.2 of the Board's Rules of Practice and Procedure. 

The Grinstead appeal was decided by the Board in December 2001, but not published in 
the D. C. Register until June 7, 2002; almost two months after the subdivh;ion was granted 
and four days after the building permits were issued. Therefore!~ for mc•st of the period 
between the decisions complained of and the tiling of this appc~ Grinstead was good 
law. 

In Smith -v. District of Columbia Bd. of Zoning Adjustment, 3·42 A.2d 356, 359 {D.C. 
197 5), the Court of Appeals, though noting that the Boani is "not bound for all time by iJ:S 

. prior positions", remanded the appeal back to the Board bec811$e it failed to explain_ why 
its reversal of its. past rulliigs ·and Zoning Administrator interpretation should be applied 
retroactively. . 

ln. Appeal of Southeast Citizens for Smm:t Development. Jnc.. tmd ANC 6B, BZA No. 
16791, 49 DCR 6607 (2002), also involving a retroac1ive appli•:i.tion ot" a holding, the 
Board noted that: 
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The Court of Appeals has outlined a number of factors to be considered in 
determining whether to apply a new rule of law retroactiv~:ly in a pending case or 
prospectively only, including: 

( 1) The extent of reliance by. the parties on the previous rule; 

(2) The need to avoi.d any alteration of pr~ or contract rights; 

(3) The policy of rewarding plaintiff.; who seek to initiate just changes in 
the law; and 

( 4) The desire to avoid unduly burdening the ~dministrati.on of justice With 
retroactive changes in the law. 

French v. District of Columbia Bd. of Zoning .Adjustment, 658 A.2d 1023, 1031 
(D.C. 1995). Any reliance must be reasonable to avoid n:troactive application of 
the new intetpretati.on. Id. 

Id. at6632; 

Unlike the permit holders in Smith, there is nothing in the n~rd to suggest that the 
Appellants either knew of or relied upon tbis particular :.Eioard precedent. · Indeed, 
Appellant Herron contended throughout the BAR proceeding that tne BZA appeals 
process, including its timeliness rule and precedeD~ ~ere. im~levant. The Board will 
therefore analyze the timeliness of the appeal starting from the ':lates that the Appellants' 
knew or should have known of the decisions to grant the S1ubdivision and issue the 
building permits. 

As to that issue there is no real dispute. Appellants concede th1t they knew of the grant 
of the subdivision on or about April 17, 2002, the day on wbicll it was approved. (FF 6 
and 7) The Appellants were informed by DCRA that 1he b~ding pen:nits would issue 
after June 12, 2002 (FF 16) and were advised of their !J,Jlle 13111 issuanc:e ip a letter sent 
June 20, 2002. (FF 18}. Assuming three days for mailing, the Boa:rd finds that the 
Appellants bad notice of the issuance of the building pennits ot1 or abo\ltJune 23, 2002. 
The Appeal was not filed until-December 14, 2002, more,than six.ty days.after Appellants 
were chargeable with notice of the. decisions -complained of. Therefore, ~der the Waste 
Management test, the Board must now COJlSider whether Appellants have dem~nstrated 
'~exceptional Gircumstances substantially . impairing the ability .... to appeal­
circlliilStaD.ces outside the party's control.". Since the sUbdiviSion :clecisiOJ+ '\V~ maoo at a 
;different tUne tltab. ~e-build4tg pcmljts -~iSion, -~0 ~ct um.efraine8 "for~ exist, 
eaeh of which.: must · be · separately. eX.iunined · to dctbriitine . whether exceptional 
c.ircumstance.~ arose within the sixty day period following notice. 
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A.s to the building permits, Appellant Herron claims that DCRA failure to furnish 
documentation hindered his ability to file a timely BZA appeal. Yet, evcm without such 
information, he was able to appeal these same permits, on the same zoning grounds, to 
the BAR on July 3, 2002, well within the 60-da~ period. .Mr. He!rron' s BAR appeal thus 
di.sproves his claim that DCRA's unresponsiveness constituted an exceptional 
c1rcumstance. 

Mr. Herron also claims that he filed the BAR appeal ip. reliance 1l.pon a DCRA 
communication, which delayed his appeal to the Board. To prove this, ~fr. Herron points 
to an email from a DCRA Customer Services Advocate that resP'onded. tc~ his request for 
verification that zoning issues are appealed to the BZA and building code issues to the 
RA.R. This email merely provided Appellant Herron with the piiDvision governing 
appeals of the "Constmction Code," which directed a person to 2ppeal building code 
issues to the BAR. Nothing in that provision covered appeals of administrative decisions 
of the Zoning Regulations. If anything, the omitted reference sh(:>uld have convinced Mr .. 
Herron that his understanding of the BZA's role was correct. At worse, the response was 
ambiguous and could not have reasonably been relied u~n one way or the other. 

The Court of Appeals decision in Felicity ·s Inc. v DCRA, 817 A.:2d 825 QD.C. 2003)~ 
cited by Appellants, is easily distinguished. In Felicity's, the C01Llrt of Appeals allowed 
an appeal to the BZA after 1he appellant was directed to the ·BAR in an Administrative 
La.w Judge"s final written order. The direction was unequivocal and contained in the 
very document that would be the subject of the appeal. Here, the communication neither 
instructed Mr. Herron to appeal erroneous zoning interpretations to the BAR nor 
constituted a document of any legal standing. Whereas Felicity'~: reliancf: was 
lmderstandable, Mr. Herron's claimed reliance was not. 

Even if the DCRA communication could be viewed as an exceptional c:ircumstance, its 
relevance vanished on July 18, 2002t when the Property Owner filed a mo~on with the 
BAR stating that the BAR. had no jurisdiction over zoning issu~;. Appellant Herron was 
served with. this ·motion and could have. timely .appealed his zClning issues to the BZA 
thereafter. Inst~ he responded on August 1, 2002, still within the 60-day time period 
for filing an appeal with the BZA, and asserted that all a5p(:cts of the a~ were 
properly before the BAR. From tbi$ point on, Mf. Herron was rel:ying. upon nothing other 
than hi.c; own misintel'pretation of the law. 

The appeal with regarp to ·the issuance of Building Penni,ts. B446312, and B4463l6 
should have been filed within 60-days of tbdr June 13, 2002 i&suance date. Because this 
aspect of the appeal was ®t f"tled until December 14, 2002, it is ui.itimely~ · 

With :respect to the sUbdiVision deciSion,. Appellant Herron requested .. cop~~· of 'the 
subdivision plans on Apri122, 2002," but did. not receive· subc:Uvision pt.a:ns untiJ July 18th 
of that year. However, it would not require plans ()r any othet dOcum.ents to deterinfue 
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the particular violation alleged. Appellant Herron lives across the: street from the 
property .. He undoubtedly noticed that a house still stood on it when be learned that the 
lot was subdivided and that therefore the line separating the new lots almost certainly 
would pass through the building. In any event, the A~llants <:learly should have known 
of the. alleged violation when they received the building plans fbr the Property on July 18, 
2002 and a copy of the subdivision application on or around that time, both. of which 
delineated the new lot lines. While what Appellants received did not depict the still· 
standing house, it would. have been relatively easy to ·determine where the home 
generally stood in relation to those lines. At most this would permit-the extension of the 
time for filing the subdivision appeal to the end of July, but not to mid-December. 

Therefore, the appeal regarding the decision to grant the application to subdivide the 
Property should have been filed within 60-days of the Aplil 17, 20021 subdivision 
issuance date. Because the appeal was not filed until December 14t 2002, it is also 
l.mtimely as to the subdivision. 

It is therefore ORDERED that the MOTION TO DISMISS be GRANTED, .and this 
appeal be DISMISSED for lack of jurisdiction. 

VOTE: 4-0-1 (Geoffrey H. Griffis, Curtis L Etberly, Jr., David A. Zaidain and 
Jame8 Hannaham, by proxy, to grant Owner's Motion and dismiss 
the appeal, Anne M. Renshaw opposed to the motion) 

BY ORDER OF THE_ D.C. BOARD OF ZONING ADJUSTirfENT 
Each concurring member approved the issuance of this order~ 

FINAL DATE OF ORDER: ... APR .- 7 2005 .. 

UNDER 11 DCMR 3103.1, ''NO DECISION OR ORDER OF THE BOARD SHALL 
TAKE EFFECT UNTIL TEN DAYS AFI'ER HA VlNG BECOl\tfE FINAL PURSUANT 
TO THE SUPPLEMENTAL RULES·OF PRACTICE AND. PROCEDURE FOR THE 
BOARD OF ZONING ADJUSTMENT. 
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OOVERNMEN'l' OF THE DlSTRICI OF COLUMBIA 
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As ~ctm] J}.~e Office of Zoning. I hereby-.~' and -.attest that on 
, - .. . . . _ a copy of the order entered on that date in this matter was 

mailed first. class. postage prepaid or delivered via inter-agency mail:. to each party 
and public agency who appeared and participated in the public heari:ng concerning 
th.e matter, and who is listed below: 

J. Brendon Herro~ Jr. 
2901 Albemarle Street. N.W. 
Washington, D.C. 20008 

John T. Epting. Esq. 
c/o Zuckerman Bros. 
Pilhbmy W'urthrop Sha.w Pittman LLP 
2300 N Street, N.W. 
Washington, D.C. 20037-1128 

Chaiiperson 
Advisory Neighborhood Commission 3F 
4401~A Connecticut Avenue, N.W. 
Box244 
Washington, D.C. 20008 

Laura Gisolfi Gilbert, Esq. 
Dept of C.oosumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street, N.E. 
Washington. DC 20009 

Brenda Walls, Esq. 
Office of 1he Attorney Genera! 
4414• Street, N.W. 
Washington, DC 20001. 

Toye8ello,. Zoning'~ 
Dept of Coosumer and Rcgtil8tory·AtfairS 
Building and Land Re~ Administmtion 

4141 -4th Street. N.W., SUitc 210-S, W~ DC 20001 {l(t~) 7l7-63U 
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941 North Capitol Street, N.E., Suite 2000 
Washington, DC 20009 

Councilmember .Kathleen Patterson 
Ward3 
13SO Pennsylvania Avenue, N.W. 
Suite 107 
Washingt~ DC 20004-

Alan Bergstein 
Office of the Attorney General 
441 4121 Street, N.W., 7th Floor 
Washington., DC 20001 
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***- DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS = ===' BUILDING AND LAND REGULATION ADMINISTRATION 

r~= :;~~5 auiLOING PERMIT PERMIT NO. B 4 7 6 2 41 
Date 8/10/05 (Type). NEW BUILDDIG-GARAGE ONLY 

·.·P· ··. :· .. ' .. ' .. ··., ·.Addrtstsofwork · · 5362· 27TH STJlEET N.W. Lot · 27 Square 2222 ····--
.. Pennlisslqn 1; · ~feby granted. to TOTAL PERMIT FEE s 
MICHAEL ·SEAlS TRUST (Ow~!) . FILING FEE S 

E 
R 
M 
I 
T 

=r::~=~"f~~~rc:'::~:Ja~~::~~~:~rJi~1:':. NO. OATE r:--·-···-···"·-
stated on BOTH sldee ol t!'lls permit FEE PAYABLE l!._:lJ • 00 
Authorized work and condl~lon·s of performance thereo.f: _ _..._. __ _ 

REVISION TO PERMIT #456380!n'O REFLECT HEw <MmRSHiP WNSC~LLT27'7~~2-4641 
CONsTRUCTION lN ACCORDANCE WITH APPJtOVED PUNS~ . . 

Builder-
Width of Bldgs. 
Zone.: R-1-B 

Length 
WARD: 1 

Height of terrace abo1•e grade 
Address of owner SAME 
Deposit No. Amount S 
OEP.t.R'TMENT OF CONSUMER AND AEGUL,TORY AFF.t.IRS 

p. Oll!iB.VAR 

Height 
To be oceupled as 

Projections: 

E .. KDiG 

No. of Bldgs. 
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ZONING COMMISSION FOR TilE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
ORDER NO.. 02-01 
Z.C. Case No. 02-01 

(fext Amendment-It DCMR) 
(FiUng Deadline for Appeals to the Board of Zoning Adjustment) 

September 9, 2002 

The·Zoning Commission for the District of Columbia, pursuant to its authorityunder §§ 1 and 8 
of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, as amended; D.C. Code, 2001 
Ed.§§ 6-641.01 and 6-641.07(c)); having held a public hearing as required by§ 3 of the Zoning 
Act (D.C. Code, 2001 Ed. § 6-641.03); and having referred the proposed amendment to the 
National Capital Planning Commission for a 30-day period of revieW pursuant to 11 DCMR 
§§ 3025.3 arid 3038.1; hereby gives notice of the adoption of the following amendments to 
§ 3112 (Pre-Hearing Procedures for Appeals) of the Zoning Regulations, Title 11 DCMR. 
pertaining to appeals to the Board of Zoning Adjustment from the decisions of the Zoning 
Administrator and other administrative officials in the administration and enforcement of the 
Zoning Regulations. This rulemaking requires that all such appeals be filed within sixty (60) 
days of the date the person filing the appeal had notice or knew of the decision complained o±: or 
reasonably should have had notice or known of the d~sion complained of, whichever is earlier. 
The Commission took final action to adopt the amendment at a public meeting held on 
September 9, 2002. 

This final ri.Jlemaking is effective upon publication in the D. C. Register. 

The Coml'nission initiated this rulemaking to reduce uncertainty and·litigation QVer the timeliness 
of Board of Zoning Adjustment appeals. Section 8 of the Zoniilg Act authorizes the Board to 
hear and decide appeals where an aggrieved person alleges that there is an etror- in any ord~, 
requirement, decision, determination, or refusal by the Zoning Administrator or .Other 
administrative o~cia.J. in carrying out or enforcing the "Zoning Regulations. See D.C. CQde, 2001 

· Ed. § 6·641.07(g)(l} .. The Zoning Act, how eyer, does· not specify a time period for the filing of 
an appeal arid th'e Boafd~s ~1il~:.ofPractioo ~d Procedure .. in.ll DCMR § 31 i2.2~sjmply~re<Nire 
.that an appeal be '1linely.fl., Beea~ the tifu.efiness of an appeal is jurisdjctioruu, the absence .of a' 
specific time peno~ has led over the years to extensive litiga.tioh, both before the Board and the 
District of COlUmbia Court of Appeals. in Waste Manag~ment of Marylcmd, "Inc. v. District of 
Columbia Board of Zoning Adjustment, 775 A.2d 1117, 1 i22 (D.C. 2001). the Court stated that 
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"in the absence of exceptional circumstances substantially impairing the ability of an aggrieved 
party to appeal- circumstances outside of the party's control -we C9nceive of two months 
betweeri notice of a decision and appeal therefrom as the limit of timeliness.'' 

The amendment.to 11 DCMR § 3112.2 codifies the principles established in Waste Management 
and prior Court decisions by requiring that all appeals to the Board pursuant to the Zoning Act be 
filed within sixty (60) days of the date the appellant had actual or constructive knowledge of the 
administrative ·decision complained· of. Because an appellant may not have notiee or knowledge 
of a decision until construction is underway, the amendment proVides th~t no appeal may be filed 
later than ten (10) days after the construction is."under roof." The. Board is authorized to provide 
an extension of the filing deadline only when there are eX.ceptional ci.rcuills.tanc outside of the 
appellant's control that Substantially impaired the appellant's ability to file an appeal and the 
extension would not prejudice the rights of other parties to the appeal. 

The Commission held a public hearing on this case on April11, 2002. At the hearing, Dorothy 
Miller expressed concern that the denial of access to ·permit files arid plans might. affect a 
person's ability to file a timely appeal. The COmmission agrees that the denial of access to 
public information might result in delay; however, the rule addresses such delays by providing 
that the appeal period begins to run from the time a person bad actual or constructive knowledge 
of the administrative decision co~plained of and by providing-that the Board may. extend the 
appeal period in exceptiorial circumstances. 

At its regularly scheduled monthly meeting on May 13, 2002,.the Comnii.ssion took proposed 
action pursuant to 1.1 DC.MR § 3027.2 to. awrove the proposed amendment. A Notiee of 
Proposed Rulemakitig was published in.the D. C. Register on May 24; 2002, at 49 DCR 4884, for 
a 30-day notice and comment period. 

The Commission received comments in response to the Notice of Proposed Rulemaldng from the 
law finn ·of Holland & Knight LLP reconunendiilg that the language in proposed § 3112.2 be 
amended to read that .. An appeal may be ~ed no later sixty (60).days" from the date the person 
filing the appeal had notice or knowledge of the administrative decision complained o~ to reflect 
that the filing of an appeal is a discretionary act. The Commission ·declines to make ·tb.e 
suggested change since the introductory language in § 3112.2 already reflects the discretionacy 
natuie of the filing of an appeal (that is, an aggrieved person "may file a timely appeal"). The 
language in paragraph (a), however, .is intended to be mandatory. That is, if an aggrieved pet"SC?n 
chooses to file an appeal, that appeal must be file.d within the sixty ( 60) day time period allowed. 

Furthet", Holland & Knight interprets paragraph (b) in § 3112.2 as potentially shortening the 
sixty- (60) day time perio~ ~.lished ·in paragraph (a), and suggests revising paragraph (b) to 
State th_at an appeal mw.t: ~e ·filed no·lat~ than ten days after the date the structure is und~ roof 
~r. withiti::~e s~ty- (69r<hiY'"P~~d :~lis~ m·.paragraph (a), whichev¢r·.eo~es·first. .Th~ 
Comri:dSSien; ·b0W.ever;·.~f~o(in~ iJi:p~graph_(b). to shorten the siXty- (60fday ,app~ 
period. Since the SiXty.:.. (60) day ~P~ period is :based upon actual ·or constructive notice ·or 
knowledge of the decision Complained of rather than the actual date of the decision complained 
of; the Comnlission's intent iti paragraph (b) was ·u> es~lish ·a. finn ·deadline beyond which no 
appeal could be filed. Accordingly, the Commission has revised paiagraph (b) and added a new 
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paragraph (c) to clarify that all appellants have at least sixty {60) days from the date of the 
decision complained of in which to file an appeal. When an appellant seeks to file an appeal 
more than sixty (6()) days after the date of the .decision on the grounds that the appellant did not 
have notice or knowledge of the decision un~ some time after the date of the decision, the latest 
date an appeal can be filed is ten (10) days after the structure is under roof. The cap in paragraph 
(b) on the appeal period, however, does not relieve an appellant of the responsibility of filing a 
tiniely appeal, within sixty (60) days of actual or constructive notice or· knowledge of the 
decision oomplained of. 

Finally, Holland & Knight recommends adding a paragraph that states an appeal that is timely 
filed is subject to dismissal on equitable grounds, such as laches and estoppel. Because ail 
appeal may be dismissed on any number of grounds, the Commission has declined to add the 
suggested language. 

The proposed rulemaking was referred to the National Capital Planning Commission (NCPC) 
under the terms· of § 492 of the District of Columbia Charter. NCPC, -by· report dated· Jun~ 6, 
2002, found that the proposed text amendment would neither adversely affect the federal interest, 
nor be inconsistent with the Federal Elements. of the Comprehensive Plan for the National 
Capital. 

There are no Advisory Neighborhood Commission or District of Columbia Office of Planning 
reports in this case. The Office of the Corporation Counsel has detennined that this rulemaking 
meetS its standards oflegal sufficiency. 

Apart from the clarifying amendments noted above, no substantive changes to the rulemaking as 
proposed have l>een made. The Commission therefore took final action to adopt the proposed 
iulemaking as the final rulemaking at its public meeting on September- 9, 2002. 

Based on the above, the Commission finds- that. the proposed amendment to the Zoning 
Regul~tions is in the best interests of the District of Columbia, consistent with the purpose of the 
Zoning Regulations and Zoning·Act, .and not incoll$istent with the-Comprehensive Plan for the 
National Capital. 

In consideration of the reasons Set forth herein, the Zoning Commission hereby APPROVES the 
followmg amendment to chapter 31, § 3112 of the Zoning Regulations, Title; 11 DCMR. 

Chapter 31, Board ofZonitigAdjustment Rliles ~f~ce and Procedure,§ 3112.2, ~g 
to pre-hearing procedures· for appeals, is amended to read as follows. Added language is shown 
bolded and underlined~· 

3112.2 Any .p.ersop .~eved .by.~ .order, requir~en,t, ·decisio.~. detennfuation, or 
r.efusal ~e· by an admimstrative officer or bo4y; includ~ the Mayor of tlle 
District of Columl?ia, in. the; administration or enforcement"" of the Zoning 
Regulations may file a-timely appeat with the Board as foUows: 
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!!l An appeal shall be filed -within. sixty (60) days. from the date the 
person appeaUng the administrative decision had notice or knowledge 
of the decision complained- of, or reasonably should have had notice or 
knowledge of the decision complained of, whichever is earlier. 

fl!l If the · decision complained of involves the erection, construction, 
reconstruction, conversion, or alteration · of . a structure or part 
thereof, the following subparagraphs shall establish the latest date on 
which an appeal may be med: . 

ill No appeal shall be rded later than ten (10) days after the date 
on ·which ·the structure or part theroof in gu.estion is· under 
roof. For purposes of this subparagraph, the. phrase "under 
roof' means the stage of completion of a structure or part 
thereof when the niain roof of the structure or part thereof, 
and the roofs of any structures on the main roof or part 
thereof, are in place; and 

The provisions of paragraph {b) of this subsection shaD not 
relieve an . appellant of the lurisdidional requirement in 
paragraph (a) ofthls subsection offUing a timely appeaL 

{£1 _Notwithstanding ·paragraphs (a) and (b) of· this subsection.· for 
purposes of establishing · the timeliness of an agpeal under this 
subsection, an appellant shall have a ininimum of sixty (60) days from 
the date of the administrative decision complained of in which to me 
an appeal. 

@ The Board may extend the sixtv- (60) day deadline for the filing of an 
appeal only if the-appellant demonstrates that: 

ill There are exceptional circumstances that are outside of the 
appellant's eontrol and could not have been · reasonably 
anticlm!ted that substantially impaired the appellant's ability 

. to me an appeal to the ·Boaro; arid 

The extension of titne will not prejudice the parties to the 
· apJ?£aL as Identified in§ 3199.1. 

Vote of-the Zomng:CQtJlll#$sion taken at its public meeting on May 13, 2002, to APPROVE the 
proposed· ~C:Ill~=- -.:-~1 i(Catoi J'. Mitten,· Peter 0~. May, .Aiithony I~ Hood, .and James H. 
H'amiabam, to. approve;· ·iobn·G~ -Parsons, not voting; not -having heard the case).-

This order was ADOPTED by the· Zoning Commission at its public meeting on September 9, 
~002, by·a vote of 4-0-l·(carol J~ Mitten, Peter ·o. May, Anthony J. Hood, and James H. 
Hannaham to adopt; John G. Parsor:is not voting. not having heard tlie case). 
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In accordance with the provisions of 11 DCMR_§ 3028.9, this order shall become effective upon 
publication in the D.C. Register; that is, on FEB - 7 2003 . 

CarolJ. Mi 
Chairman 
Zoniag Commission 



ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
ORDER NO. 02-01 
Z.C. Case No. 02-C)l 

(fextAmendment-11 DCMR) 
(Filing Deadline for Appeals to the Board of Zoning Adjustment} 

September 9, 2002 

The full text of this Zoning Commission order is published in the ~'Final Rulemaking" section of 
this editionoftheD.C. Register •. 


