November 8, 2005

2 o

Geoffrey Griffis :_ g

Chairman = 3

District of Columbia Board of Zoning Adjustment T
441 Fourth Street, NW - ]
Washington, DC 20001 = !\94
T =

RE: Application 17392 = 124

Dear Chairman Griffis:

In Mr. Movahedi’s application for rezoning of his property at 1700 Q Street NW, he cited

a hardship due to the discomfort arising from outside noise into each room, all of which
opens onto either 17" Street or Q Street.

This noise has been a continuing problem in the neighborhood. In May 2005,
neighborhood residents and Lieutenant Christian, of the Metropolitan Police Department
Third District, delivered testimony to this effect at the ABC Hearing for the Dupont

Circle East Moratorium stating that the ABC establishments in the area fomented the
high levels of noise pollution.

Please find attached the ABC Notice of Emergency and Proposed Rulemaking citing Lt.
Christian’s testimony on page 3 page.

Also attached is the signed petition from 76 of Mr. Movahedi’s neighbors.

Sincerely,

ke B

Steve Gell

Board of Zoning Adjustment
District of Columbia
CASE NO. 17392
EXHIBIT NO. 29
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To the Board of Zoning Adjustment:

BZA Case No.

17392

We, the undersigned, support the request of Babak Movahedi and his title firm, Dupont Title &
Settlements, for a variance to use the building 1700 Q Street as an office.
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To the Board of Zoning Adjustment:

BZA Case No. 17392

We, the undersigned, support the request of Babak Movahedi and his title firm, Dupont Title &
Settlements, for a variance to use the building 1700 Q Street as an office.
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To the Board of Zoning Adjustment:

BZA Case No. 17392

We, the undersigned, support the request of Babak Movahedi and his title firm, Dupont Title &
Settlements, for a variance to use the building 1700 Q Street as an office.
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To the Board of Zoning Adjustment:

BZA Case No. 17392

We, the undersigned, support the request of Babak Movahedi and his title firm, Dupont Title &
Settlements, for a variance to use the building 1700 Q Street as an office.
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To the Board of Zoning Adjustment:

BZA Case No. 17392

We, the undersigned, support the request of Babak Movahedi and his title firm, Dupont Title &
Settlements, for a variance to use the building 1700 Q Street as an office.
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ALCOHOLIC BEVERAGE REGULATION ADMINISTRATION
ALCOHOLIC BEVERAGE CONTROL BOARD

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING

The Alcoholic Beverage Control Board ("Board"), pursuant to the authority set forth in
D.C. Official Code § 25-351(a) (2001) and Section 303 of Title 23 of the District of
Columbia Municipal Regulations ("DCMR"), 51 DCR 4309 (April 30, 2004), hereby
gives notice of the adoption of emergency rules that replace existing section 306 of Title
23 DCMR and impose a limit on the number of retailer's licenses Class A, B, CR, CT,
CN, CX, DR, DT, DN, and DX issued in a portion of East Dupont Circle, which shall be
known as the East Dupont Circle Moratorium Zone, for a three (3) year period.

On November 24, 2004 the Board received a joint request from the Dupont Circle
Citizens Association ("DCCA") and the Dupont Circle Merchants and Professional
Association ("DC MAP") to extend the existing East Dupont Circle Moratorium Zone for
a six-month period ("Petitioners' moratorium request"). The Board subsequently held a
public hearing on the joint petition on January 19, 2005, pursuant to the requirements of
D.C. Official Code § 25-354 (2001). At the January 19, 2005 hearing, the Board heard
testimony, including from Advisory Neighborhood Commission ("ANC") 2B
Chairperson Darren Bowie, that a number of residents and businesses wished to provide
additional comments to the Board on the Petitioners' moratorium request. As a result, the
Board voted seven (7) to zero (0) on January 19, 2005, to keep the record open for
additional comments from the public on the Petitioners' moratorium request until April
19, 2005, with the Board rendering a decision on the Petitioners' moratorium request by
May 19, 2005. Additionally, the Board voted on January 19, 2005, to extend the existing
East Dupont Circle Moratorium Zone on an emergency basis based upon testimony
provided to the Board by the Petitioners at the public hearing, as well as letters submitted
in favor of extending the moratorium by various District of Columbia residents.
Specifically, the Board found that the present conditions in the East Dupont Circle
Moratorium Zone, as listed above, justified an extension of the moratorium pending the
closing of the comment period regarding the Petitioners' moratorium request on April 19,
2005 and subsequent Board decision by May 19, 2005.

A second public hearing was held by the Board, pursuant to D.C. Official Code § 25-354
(2001), on May 11, 2005, to receive additional comments from the public on the
Petitioners' moratorium request. Specifically, the second hearing was conducted in
response to a written request from the Petitioners, dated March 21, 2005, for an
additional hearing to present evidence on issues raised by their proposed extension of the
East Dupont Circle Moratorium Zone. The Petitioners' March 21, 2005 letter also
contained two (2) separate proposals that included recommendations that differed from
their original joint petition to the Board to renew the East Dupont Circle Moratorium
Zone in its current form for six (6) months. -For'example, DCCA's and DC MAP's
revised proposals contained requests to modlfy.provxsxons of the existing moratorium as
well as to change the time period for the new moratorium to five (5) and three (3) years,
f:respectlvely As a result, the Board voted on ‘Wednesday, March-23, 2005 to extend the
comment penod on the Petitioners' moratorium request until May 11, 2005, to provide .
‘members of the public with sufficient time to comment on the Petitioners' original -



moratorium request as well as the two separate proposals contained in the Petitioners'
March 21, 2005 letter.

The Board received a significant amount of detailed testimony and comments, both in
favor and in opposition to (1) the Petitioners' original moratorium request and (2)
DCCA's and DC MAP's separate proposals contained in the Petitioners' March 21, 2005
letter. For example, the Board received comments from Ward Two Councilmember Jack
Evans, ANC 2B, the Office of Planning, the Metropolitan Police Department ("MPD"),
the Bay State Tenants' Association, Inc., the Restaurant Association of Metropolitan
Washington ("Restaurant Association"), as well as numerous Dupont Circle residents and
other District of Columbia organizations. The Board found the testimony and comments
provided in response to the Petitioners' original November 24, 2004 moratorium request,
as well as the two separate proposals contained in the Petitioners' March 21, 2005 letter,
to warrant imposing a limit on the number of retailer's licenses Class A, B, CR, CT, CN,
CX, DR, DN, DT, and DX issued in the East Dupont Circle Zone, based upon the
appropriateness standards set forth in D.C. Official Code §§ 25-313(b)(2) and 25-
313(b)(3) (2001).

In reaching its decision, the Board gave great weight to the written recommendations of
ANC 2B as required by section 13(d)(3) of the Advisory Neighborhood Councils Act of
1975, effective October 10, 1975, D.C. Law 1-21, D.C. Official Code § 1-309.10(d)(3)
(2001), as amended, and D.C. Official Code § 25-609 (2001). ANC 2B voted to extend
the existing East Dupont Circle Moratorium by a 6-3 vote taken at a duly called public
meeting on March 9, 2005. In reviewing the recommendation of ANC 2B as well as the
proposals submitted by the Petitioners, the Board finds based upon the appropriateness
standards set forth in D.C. Official Code §§ 25-313(b)(2) and 25-313(b)(3) (2001), that
the testimony and evidence put forward by DCCA, ANC 2B, and various individual
residents located in or in proximity to the East Dupont Ciréle Moratorium Zone reveals
that significant problems with peace, order, and quiet, particularly with respect to late
night noise, litter, public urination, and vehicular and pedestrian safety, as well as parking
problems continue to exist, particularly after 8 p.m., in the East Dupont Circle
Moratorium Zone. For example, the testimony of Frank Hornstein with regard to the
DCCA Dupont East Parking Survey revealed that there are significant residential parking
and vehicular and pedestrian safety problems including illegal parking, caused in part by
patrons of ABC establishments on the It Street, N.-W., corridor. Additionally, the
DCCA Dupont East Parking Survey revealed that parking problems are at their worst in
the East Dupont Moratorium Zone between 8 p.m. and Midnight. These residential
parking and vehicular and pedestrian safety problems were also supported by testimony
and written comments from various nearby residents, such as Judith Neibrief, Ralph
Johanson, and Lex Rieffel. The Board did not find, however, that the ABC
establishments in the East Dupont Circle Moratorium Zone are adversely affecting real
property values in the surrounding area.

Additionally, the testimony provided by MPD, ihcluding Lieutenant Bryan Christian, -
‘Third District, whose comments were endorsed-by Charles H. Ramsey, Chief of Police,
MPD, revealed a number of significant public safety issues, including illegally parked
vehicles by patrons of ABC establishments along with vehicular traffic congestion
problems in the East Dupont Circle Moratorium Zone. Addmonally, Lieutenant
Christian mdxcated ‘that Patrol Service Area 306, which contains the area of the East



Dupont Circle Moratorium, experiences a significant number of quality of life crimes and
related problems, including drinking in public, public urination, and panhandling, as well
as problems with litter caused by patrons of the ABC establishments who leave empty
alcohol bottles on the ground. Finally, Lieutenant Christian indicated that there is a high
level of noise pollution as a result of the ABC establishments in this area.

Currently, there are nineteen (19) ABC licenses located in the East Dupont Circle
Moratorium Zone. The Board found the testimony of ANC 2B and DCCA -- in
recommending that revoked or cancelled licenses be permitted to be replaced by licensees
of the same class and sub-class -- to support maintaining the current limit of nineteen (19)
ABC licenses permitted to be issued in the East Dupont Circle Moratorium Zone.
However, the Board found the testimony and comments it received to reveal that there i is
both a need and neighborhood support to modify the existing number of Class CR or
Class DR licenses in the East Dupont Circle Moratorium Zone. Specifically, testimony
provided by DC MAP established that there are existing food establishments in the East
Dupont Circle Moratorium Zone that (1) have neighborhood support; (2) operate as
restaurants, and (3) would not likely have a significant adverse effect on peace, order, and
quiet, or residential parking and vehicular and pedestrian safety, should they obtain a
Class CR or Class DR license. For example, the Board received both testimony and
signed petitions, including from numerous residents in ANC 2B, in support of an ABC
license for the existing neighborhood restaurant Pasha Bistro located at 1523 17" Street,
N.W., which testimony revealed has been a positive addition to the neighborhood.
Additionally, the Board heard testimony and received comments from residents who
believed that more Class CR and Class DR retailer's licenses should be permitted. For
example, Dupont resident Robert Barker noted that the 17" Street, N.W., business district
has remained flat and stated that he would like to see new and improved restaurants come
to the 170 Street, N.W., area. Furthermore, the Board received testimony and comments
from Lynne Breaux, Executive Director, Restaurant Association Metropolitan
Washington, and Paul Cohn, Capital Restaurant Concepts, Ltd., about the need to provide
new fine dining restaurants an opportunity to locate in the East Dupont Circle
Moratorium Zone. After considering this testimony, the Board has decided to modify the
existing moratorium to permit the issuance of three (3) additional Class CR or Class DR
retailer's licenses and to place a limit on the number of retailer's licenses in the East
Dupont Circle Moratorium Zone as follows: Class A - Two (2); Class B - Two (2); Class
CR or Class DR - Fifteen (15); Class CT or Class DT - Three (3); Class CN or DN - Zero
(0); and Class CX or Class DX - Zero (0). While the testimony presented at the May 11,
2005 hearing established that a significant number of patrons walk to the ABC
establishments located in the East Dupont Circle Moratorium Zone, the Board believes
that it is necessary to allow only three (3) additional Class CR or Class DR licenses in
light of the fact that permitting more than three (3) new Class CR or Class DR licenses
would cumulatively start to have a direct adverse impact on the limited amount of
parking currently available, as well as increase the amount of noise, such as the noise
generated by an increase in the amount of outdoor seating, in the East Dupont Circle
Moratorium Zone. ‘

ANC 2B .voted on March 9, 2005 in favor of a four 4) yéar' extension of the East thont
| ﬂve (5) year and three (3) year _e;fensmn respectlvely After evaluatmg all the tesﬁmony
and comments; the Board concluded that a three (3) year extension period, as sought by~



DC MAP, is the most appropriate. Specifically, comments from ANC 2B,
Councilmember Evans, and various residents revealed that ANC 2B has appointed a
committee to examine the creation of a zoning overlay in the 17" Street, N.W., corridor
as an acceptable long-term substitute for an ABC moratorium. The Board concluded that
a three (3) year extension should be sufficient to determine whether progress can be made
in creating a zoning overlay. Furthermof®, the testimony of DC MAP, licensed
establishments, and individual residents revealed that while problems with criminal
activity, litter, noise, parking, and vehicular and pedestrian safety still exist in the East
Dupont Circle Moratorium Zone to justify imposing a limit on the number of licenses
issued, these problems appear to be decreasing and worth re-examining at the end of a
three (3) year moratorium period. Specifically, the testimony of DC MAP and several
East Dupont Circle businesses and residents revealed that the number of patrons visiting
the East Dupont Circle Moratorium Zone has started to decline, in part due to the
moratorium as well as the surrounding commercial growth of nearby areas with new
ABC estabhshments including both the U Street, N.-W., and 14™ Street, N.W., corridors.

ANC 2B recommended four (4) modifications to the existing moratorium, all of which
are supported by DCCA. First, ANC 2B requested that the holder of an existing Class
DR license be permitted to request a change of license class to Class CR. The Board
found merit in creating this exception based upon the testimony and comments it received
on this issue, including from ANC 2B Commissioner Ramon Estrada, DCCA, DC MAP,
the Restaurant Association, and Johnny Monis, who is the chef/owner of Komi located at
1509 17™ Street, N.W.

Second, ANC 2B recommended that "[i]f a license used at a location within the East
Dupont Circle Moratorium Zone is transferred outside the East Dupont Circle
Moratorium Zone or is revoked or otherwise cancelled, a license of the same class and
sub-class as that license may be transferred to a location within the East Dupont Circle
Moratorium Zone." This recommendation is intended to prevent the overall number of
licensed establishments from being reduced merely because an existing licensee goes out
of business. Commissioner Ramon Estrada's testimony indicated that the ANC's
recommendation was limited to transfers of existing licenses to ensure that the licensee
had a track record that could be examined by ANC 2B. The Board, based upon testimony
submitted by the Restaurant Association and individual residents, however, finds that
allowing a license application to be filed in these circumstances by either a new or
existing license holder is a more equitable approach - provided that the granting of the
license application will not exceed the number of licenses permitted in the East Dupont
Circle Moratorium Zone for that particular class or sub-class.

Third, ANC 2B recommended that the holder of a Retailer's license Class C or Class D
within the East Dupont Circle Moratorium Zone should be able to apply for outdoor
seating in public space. The Board agrees with this recommendation, which was
supported by DCCA, as the Board found it helpful in clarifying that the ex1stmg
prohibition on lateral expansion is not intended to apply to outdoor seating in public
‘space.

Fourth, ANC 2B recommended that ABC-licensees within the East Dupont Circle
“Moratorium Zone not be permitted to request a transfer or change of license class to
“Class CT or.Class CN. This recommendation was also supported by DCCA and several-



nearby residents. In light of the Board's decision to allow for three (3) additional Class
CR or Class DR licenses, the Board found merit in not allowing restaurants to convert to
tavern or nightclub licenses. Specifically, not permitting establishments licensed as
restaurants to change their class of license to taverns or nightclubs will help to limit
further problems of late night noise in the nelghborhood of which numerous nearby
residerits complained.” Prohibiting conveTsion of restaurant licenses to tavern or nightclub
licenses will also help to focus new restaurants on their food sale requirements in order to
qualify as restaurants in the neighborhood. The Board did not adopt the suggested
prohibition on transfers contained in this modification, as it was inconsistent with other
language supported by ANC 2B and DCCA, which permitted applications to be filed for
a transfer of ownership and in some cases a transfer to a new location.

The Board also heard testimony from several licensees, including John Colameco,
Owner, Peppers Restaurant; Paul Katinas, Owner, Annie's Paramount Steak House; and
Dimitri and George Mallios, Owners, Trio Restaurant, requesting that the Board not
renew or, alternatively, that the Board relax the existing limitations on lateral expansion
as contained in the DCCA petition. For example, the testimony of Dimitri and George
Mallios revealed that they were in favor of lifting or modifying the lateral expansion
prohibition to allow them to expand Trio Restaurant into an existing frame shop.
Additionally, the testimony of John Colameco indicated that he desired to expand
Peppers Restaurant to include, among other things, outdoor roof deck seating. However,
based upon the testimony and written comments from ANC 2B, DCCA, and various
residents, the Board determined that failing to renew the existing lateral expansion
prohibition as contained in DCCA's petition would adversely affect (1) peace, order and
quiet, and (2) residential parking and vehicular and pedestrian safety in the East Dupont
Circle Moratorium Zone. Specifically, the testimony of resident David Mallof revealed
that removing the lateral expansion provision would dramatically increase the existing
number of ABC licensed seats in the East Dupont Circle Moratorium Zone, having an
adverse impact on peace, order, and quiet, including late night noise, and residential
parking. In light of the testimony of Mr. Mallof and several licensees, the Board
concluded that removing the lateral expansion prohibition would result in a much greater
adverse impact to the neighborhood under D.C. Official Code §§ 25-313(b)(2) and 25-
313(b)(3) (2001) than allowing three (3) additional Class CR or Class DR licenses in the
East Dupont Circle Moratorium Zone. The Board notes that D.C. Official Code § 25-
351(a)(2) provides the Board with the authority to renew the lateral expansion prohibition
as it allows the Board to declare a moratorium on the issuance of licenses that constitute a
substantial change.

The statements set forth above reflect the written reasons for the Board's decision as
required by subsection 303.1 of Title 23 DCMR (2004).

The emergency action is necessary to: (1) ensure that the limitations placed on the
issuance of new retailer's licenses Class A, B, CR, CT, CN, CX, DR, DT, DN, and DX
-are not exceeded; and (2) prevent the filing of liéense applications involving lateral
_expansion requests, which the Board has determined pursuant toD. C Ofﬁcxal Code §§ -
25-313(b)(2) and 25-313(b)(3) (2001) would:

(1) (1) have an adverse effect on peace, order,-and quiet; and
(2) (2) have an adverse effect on residential parking needs -



and vehicular and pedestrian safety.

These emergency rules were adopted by the Board on May 18, 2005. The rules became
effective on that date. The emergency rules will expire 120 days from the date of
effectiveness or upon publication of a Notice of Final Rulemaking in the D.C. Register,
whichever occurs first.

The Board also gives notice of its intent to adopt these proposed rules in not less than
thirty (30) days from the date of publication of this notice in the D.C. Register.

Pursuant to D.C. Official Code § 25-211(b)(2) (2001), these proposed rules are also being
transmitted to the Council of the District of Columbia, and the final rules may not
become effective until their approval by Council resolution during the ninety (90) day
period of Council review.

Title 23 DEMR, Chapter 3 (Limitations on Licenses), is amended by replacing the
existing section 306 to read as follows:

306. EAST DUPONT CIRCLE MORATORIUM ZONE

306.1 A limit shall exist on the number of retailer's licenses issued in the area that
extends approximately six hundred (600) feet in all directions from the intersection of
17th and Q Streets, N.W., Washington, D.C., as follows: Class A - Two (2); Class B -
Two (2); Class CR or Class DR - Fifteen (15); Class CT or Class DT - Three (3); Class
CN or DN - Zero (0); and Class CX or Class DX - Zero (0). This area shall be known as
the East Dupont Circle Moratorium Zone.

306.2 The East Dupont Circle Moratorium Zone is more specifically described as
beginning at New Hampshire Avenue and S Street; East on S Street to 17th Street; South
on 17th Street to Riggs Place; East on Riggs Place to 16th Street; South on 16th Street to
P Street,; West on P Street to 18th Street; North on 18th Street to New Hampshire
Avenue; and Northeast on New Hampshire Avenue to S Street, N.W.

306.3 All hotels, whether present or future, shall be exempt from the East Dupont Circle
Moratorium Zone.

306.4 Nothing in this section shall prohibit the Board from approving the transfer of
ownership of a Retailer's license Class A, B, CR, CT, DR, or DT located within the East
Dupont Circle Moratorium Zone, subject to the requirements of the Act and this title.

306.5 Nothing in this section shall prohibit the Board from approving the transfer of a
license from a location within the East Dupont Circle Moratorium Zone to a new location
within the East Dupont Circle Moratorium Zone.

306.6 - A license holder outside-the East Dupont-Circle Moratorium Zone shall not be

~permitted-to transfer its license to a location within the East Dupont Circle Moratorium -
-Zone unless the transfer will not exceed the number of licenses permitted in the East
-Dupont Circle Moratorium Zone for that particular class or sub-class, as set forth in -
Section 306.1.



306.7 Subject to the limitation set forth in Section 306.8, nothing in this section shall
prohibit the filing of a license application or a valid protest of any transfer or change of
license class.

306.8 No licensee in the East Dupont Circle Moratorium Zone shall be permitted to
request a change of license class to CT, DT, CN, or DN.

306.9 As of December 19, 2000, and at any time during the pending or renewed effective
dates of the East Dupont Moratorium Zone established by this section, current holders of
a Retailer's license Class A, B, C, or D within the East Dupont Moratorium Zone shall
not be permitted to apply to the Board for expansion of service or sale of alcoholic
beverages into any adjoining or adjacent space, property, or lot, the prior owner or
occupant of which has not held within the last five (5) years a Retailer's license Class A,
B, C, or D, or which has had a certificate of occupancy or building permit held in the
name of any person other than the current holder of a Retailer's license Class A, B, C, or
D within the East Dupont Moratorium Zone at any time within a period of five (5) years.
Nothing in this section shall prohibit the Board from approving any application pending
prior to December 19, 2000, subject to the requirements of Title 25 of the District of
Columbia Official Code, nor shall this section prohibit holders of a Retailer's license
Class C or D from applying for outdoor seating in public space.

306.10 This section shall expire three (3) years after the date of publication of the notice
of final rulemaking.

Copies of the proposed rulemaking can be obtained by contacting Fred Moosally,
General Counsel, Alcoholic Beverage Regulation Administration, 941 North Capitol
Street, N.E., 7" Floor, Washington, D.C. 20002. All persons desiring to comment on the
proposed rulemaking must submit their written comments, not later than thirty (30) days
after the date of publication of this notice in the D.C. Register, to the above address.



