
BEFORE THE BOARD OF ZONING ADJUSTMENT 
OF THE DISTRICT OF COLUMBIA 

APPEAL OF DIANA DE BRITO AND ) 
JONATHAN GOTTLIEB OF THE ISSUANCE ) 
OF BUILDING PERMIT NOS. B-472018, B-455009, ) Appeal No. 17391 
B-451175, B-452735, AND B-451577 ) 

) 
2620 FOXHALL ROAD, N.W. ) 

MOTION TO DISMISS APPEAL FOR LACK OF JURISDICTION 
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Eugene and Carol LudwJ,g, the owners of the property that is involved in this appeal at 

2620 Foxhall Road, N.W. and therefore automatic parties to this appeal pursuant to 11 DCMR 

Section 3199 ("Party"), request that the Board dismiss this appeal in its entirety prior to hearmg 

the merits of the appeal for the following reasons: 

I. The appeal of Pennit Nos. 8-455009, B-451174, B-442735 and B-452577 

is untimely. 

2. The appeal regarding Permit No. B-472018 is actually a Building Code 

issue, not a zoning issue and, therefore, the appeal cannot be heard by the Board. 

The Board need not reac:h the merits of the case when it is clear from the face of the 

appeal papers and the undisputed facts that the appeal is time-barred for four of the five perm1ts. 

and that the Board is without jurisdiction over the Building Code issue concerning the fi tth 

permit under appeal. 

A. APPELLANTS' CLAIMS 

On June 24, 2005, Appellants filed an appeal alleging enors in the administrative 

decisions of the Director ofDCRA, as follows: 

I. In 2003, DCRA approved a series of building pennit applications, rather than 

requmng the Ludwigs --·····-"·" • ••••r 21 
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Specifically, an application to construct a pool was tiled in 2003, but the application for the pool 

fence enclosure was not filed until 2005. ln addition, other applications were filed in 2003 tu 

build "various retaining and othe:r walls", but applications for fences on top of the walls were not 

filed until 2005. (Statement filed on June 24, 2005 (hereinafter 11Statcmcnt") at page 2). (For the 

convenience of the Board, a copy of the appeal papers and Statement is attached as Exhibit A). 

2. The several pennits approved in 2003 (referred to as the House Permit, the Tenms 

Court Permit, and the Revised Ttmnis Court Permit): 

(a) appear to permit construction that exceeds the limit for fences and fenl:c 
walls in violation of the Building Code; 

(b) appear to permit construction that violates the side yard requirement of 
11 DCMR Section 405.9; 

(c) appear to permit construction that violates the rear yard requirt..~ent of 
11 DCMR Section 404.1 ; 

(d) appear to permit construction that exceeds the 4 foot limitation t<x 
structures in violation of 11 DCMR Section 2503.2; and 

(e) appear to permit construction that violates the Wesley Heights Overlay 
provisions of II DCMR Section 1541.3(c). 

(Statement at pages 4 and 5). 

3. The Fence Pennit issued on April 27,2005, violates 12 DCMR Sections 3110 .. L~ 

and 3110.1.3 (the Building Code). (Statement at page 4). 

4. The Fence Pennit violates II DCMR Section 1541.3 (the Wesley Heights 

Overlay Zone Regulations). (Statement at page 4~. 

Appellants have asked the Board to reverse each of these decisions 11to the extent that 

they violate the letter and spirit of applicable regulations." (Statement at p. 5). 

B. STATEMENT OF UNDISPUTED FACTS 

This appeal concerns the construction of a single-family home by the Ludwigs located at 

2620 Foxhall Road, N.W. (Square 1397, Lot 1031) (the "Property"). Appellants Diana de Brito 
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and Jonathan Gottlieb live at 461 0 Dexter Street, N. W. (Square 1397, Lot I 032), which abuts the 

subject property to the north. (See Exhibit B). 

The Property is located in the R-1-A zone, but is not within the boundaries of the Wesley 

Heights Overlay District, as set forth in Zoning Commission Order No. 718, and as confirmed by 

the Office of Zoning. (See Exhibit C). 

The Department of Consumer and Regulatory Affairs (DCRA) issued four building 

permits in 2003 as follows ~: !~xhibit A): 

1. B-451175, dated May 9, 2003, for site work, grading, retaining wall and tenms 

court; 

2. B-452577, dated June 26, 2003, for footing and foundation for single family 

dwelling. 

3. B-452735, dated July I, 2003, to revise the earlier Permit No. B 451175; and 

4. B-455009, dated September 15, 2003, for construction of the house, driveway. 

retaining walls and terraces. 

Construction of the Ludwigs' new home was completed to the point where the house was 

completely under roof no later than April of 2004. The final inspection was conducted on March 

25,2005. 

On April 27, 2005, DCRA issued Fence Permit No. B-472018, which authorized the 

construction of three types offences on the Property. 

This appeal was filed on June 24, 2005. No one else has filed an appeal. 

C. DISMISSAL OF' THIS APPEAL IS REQUIRED UNDER APPLICABLE 
REGULATIONS AND PRIOR DECISIONS OF THIS BOAR() AND THE COURT. 

I. The APPeal of the 2003 Permits is Untimely. 
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Appellants' claims regarding the series of building permits issued in 2003 arc 

plainly time-barred. Under 11 DCMR Section 31 12.2, an appeal regarding the administration or 

enforcement of the Zoning Regulations must be filed "within sixty (60) days from the date the 

person appealing the administratiiVe decision had notice or knowledge of the decision complained 

of, or reasonably should have had notice or knowledge of the decision complained of, whichever 

is earlier." 11 DCMR Section 3112.2(a) (as amended by Zoning Commission Order 02-01, dated 

September 9, 2002). The regulation further provides that if "the decision complained of invo1ves 

the ... reconstruction, conversion, or alteration of a structure ... [n]o appeal shall be filed later 

than ten ( 1 0) days after the da1 e on which the structure or part thereof in question is under roof." 

11 DCMR Section 3112.2(b )( 1 ). (A copy of Zoning Commission Order 02-01 is attached as 

Exhibit D). The house was completely under roof by April of 2004, 14 months prior to the filing 

of this appeal. 

The amended regulation was intended to codify the principles discussed by the 

Court of Appeals in Waste Ma:rtagement of Maryland. Inc. v. District of Columbia Board of 

Zoning Adjustment, 775 A.2d 1117 (D.C. 2001) and to establish a firm, clear, and fixed deadline 

by which appeals are to be filcd. 1 As the Court stated in discussing a "reasonable" deadline t{)r 

appeal (prior to enactment by the Zoning Commission of the 60-day limit): 

A reasonable tilm: in which to appeal is measured by the time that 
fairness dictates to enable an aggrieved party to evaluate the 
appropriateness of seeking review, to obtain the assistance of 
counsel, and to take the other steps necessary to proceed ... This 
conception of the:: reasonableness standard does not countenance 
delay in taking em appeal when it is merely convenient for an 
appellant to defer making that decision. Rather, because deadlines 

The regulation allows the Board to grant an extension of the filing deadline only if there arc.· 
"exceptional circumstances" outstdc: the Appellant's control which "substantially impaired the Appellant's 
ability to file an appeal to the Board." 11 DCMR Section 3112.2(d). Such "exceptional circumstances" 
obviously do not apply here where the Appellants lived next door to the construction and were therefore 
fully aware of the construction. 
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for taking appeals serve important ends, they should not be 
extended without good cause. 

The question of what is a "reasonable" time to appeal has since been resolved hy 

the Zoning Commission when it fixed the outside date as 60 days. There can be no dispute that 

the Appellants, who Jive next door to the Ludwig residence, had knowledge of the construction 

of the house, retaining wall and tennis court long before April 24, 2005, which is the date 60 

days before they filed their appeell. 

In the Herron case (copy attached as Exhibit E), the Board granted a motion to 

dismiss an appeal as untimely. The Board held that it analyzed "the timeliness of the appeal 

starting from the dates the Appellants knew or should have known of the decisions to grant the 

subdivision and issue the building permits." <APpeal No. 16982 of J. Brendan Herron Jr. and 

ANC 3F (March 11, 2003), at 11.) 

Apparently aware that their challenge to the 2003 permits runs afoul of the time 

limits established by the Zoning Commission, Appellants try to grw1t themselves a unilateral, 

open-ended extension of time by pointing t<> the alleged "piecemeal approach" of the 

construction of the Ludwig home: 

The effect of this piecemeal approach has been to obfuscate the plan from 
both the regulators and the public. By [sic] the Ludwigs have made it 
difficult for the Department of Consumer and Regulatory Affairs to fulfill 
its responsibilities and make proper decisions. (Statement at p. 2). 

But Appellants' argument about the merits of DCRA's actions cannot cure the 

jurisdictional defect. The Appellants' attempt to challenge the propriety of the Permits that were 

issued in 2003 for a building which was "under roof' in 2004 and for a retaining wall and tenrus 

court which were also completed in 2004 are time-barred. 
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Moreover, the Board is not confronted with a requested uextension'' of 10 days or 30 days 

or even 60 days in which to notice an appeal but, rather, a delay of over 2 years trom the 

issuance of the first permits and nearly a year since t.he house was under roof. The work of the 

Court, the Zoning Commission, and this Board to bring order to the appeals timelines would be 

for naught if sophisticated neighbors can lay in wait for a year or more before launching an 

appeal. Under 11 DCMR §3112.2 and the Hgron case, appellants have waited too long to tile 

this appeal and it should be dism:issed. 

2. The Appeal of the Fence Permit is in the Wrong Venue. 

Appellants allege on page 4 of their Statement that the Fence Permit violates 12 DCMR Sections 

3110.3.3 and 3110.1.3. This is a Building Code regulation, not a Zoning Regulation. The Board 

does not have jurisdiction to hear appeals based upon provisions of the Building Code. 

The Board has jurisdiction over appeals of "any order, requirement, decision, 

determination, or refusal made by any administrative officer or body, including the Mayor, in the 

administration and enforcement of the Zoning Regulation, Title 11 DCMR." 11 DCMR 

Section3100.2 (emphasis adde<ll). See also D.C. Official Code Section 6-641.07(t) (2001). 

("Appeals to the Board ... may be taken by any person aggrieved ... by any decision of the 

Inspector of Buildings granting or refusing a building pennit ... , or any other administrative 

decision based in whole or in part upon any zoning re~rulation or map .... ") 

Pursuant to 11 DCMR Section 2503.3, "A fence ... constructed in accordance 

with the DC Building Code may occupy any yard required" under the Zoning Regulations. The 

specific dimensions, location and other limitations on fences are governed by the Building Code. 

The issue of whether a fenct~ complies with the Building Code does not involve the 
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administration or enforcement of the Zoning Regulations, and is therefore outside the jurisdiction 

of the Board. 

Challenges to the issuance of building permits lie in the first instance with OCRA 

Such appeals are governed by s,ection 112.1 of the 2003 D.C. Construction Codes Supplement, 

12 DCMR (January 2004), wh1ch provides that: 

The owner of a building or structure or any person sum .. Ting a legal 
wrong, or adversc:ly affected or aggrieved, may initiate an appeal, 
within the Depmtment . . . from the lssuance or denial of a 
building permit, including such appeals related to the D.C. Fire 
Prevention Code. Claimants shall appeal using a form provided by 
the code official, on which they shall state the grounds for the 
appeal, which shall be based on a claim that the Construction 
Codes or the 1ules legally adopted thereunder have been 
incorrectly interpreted or applied, the provisions of the 
Construction Codes do not fully apply, or that an equally good or 
better form of construction can be used. The appeal shall be filed 
within 15 days f1·om the date of the ... permit being appealed. 
(Emphasis added). 

The appeal of th~~ issuance of the Fence Permit based upon a Building Code 

provision must be dismissed due to lack of jurisdiction. 

3. The Appeal of the Fence Permit is Without a Factual Basis in Zoning Regulations 

Appellants also allege that the Fence Permit issuance violates 11 DCMR Section 

1541.3. This citation is to the Wesley Heights Overlay District zoning regulations. Exhibit C 

attached hereto clearly indicates that the property is not within the Wesley Heights Overlay. 

There is no provision of the Wesley Heights Overlay regulations which applies to the Property. 

Therefore, this allegation is a nu11ity. See ExhibitC. It is axiomatic that an appeal based upon 

an alleged violation of a Zoning Regulation that does not apply must be dismissed . 
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The appeal of tht! issuance of the Fence Permit based upon the location of the 

Property in the Wesley Heights Overlay must be dismissed as being without a factual basis. 

D. IMMEDIATE D.ISMISSAL Wll,L SERVE THE PUBLIC INTEREST 

The Court of Appeals ha:; repeatedly stated that timeliness of ~m appeal "is jurisdictional; 

if the appeal was not timely filed, the Board [is] without power to consider it." Goto v. Distn~t 

of Columbia Board of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980). 

The untimely appeal cre.ates a cloud over the Ludwigs' occupancy of their new home. 

Appellants waited until after the permits were issued, and after construction was commenced and 

completed, to file an appeal on h1sues they knew about for at least the last year. The Board has a 

clear and straight path to resolving this claim, a path that Appellants themselves provided by 

waiting and waiting before they acted. As required by 11 DCMR Sections 3100.2 and 3112.2 

and consistent with Herron, and as dictated by the papers the Appellants themselves rely on, the 

Board should grant the motion to dismiss. 

Furthermore, with regard to the Fence Permit, the Appellants have chosen the wrong 

venue in which to appeal the alleged construction code issue and hnvc made a claim with no 

factual basis. The Board does not have jurisdiction over non-zoning issues. Moreover, the 

Property is clearly not within the Wesley Heights Overlay, and therefore not subject to its 

requirements. For these reasons, the appeal of the Fence Permit should also be dismissed 

8 



This motion is being filed and served so that Appellants have eight (8} days in which 

to file any response and the ~notion would be ready for resolution by the Board at the 

November 29, 2005 public hearing. 

Respectfully submitted, 

/ft_;! {2(1! 
( -----------~topher H. Collins 
( chris.collins@hklaw .com) 
Paul J. Kiernan 
(paul.kieman@hklaw .com) 
Thomas J. Carroll 
(tom.carroll@hklaw.com) 
HOLLAND & KNIGHT LLP 
Suite 100 
2099 Pennsylvania A venue, N. W. 
Washington, D.C. 20006 
202-955-3000 

Counsel to Eugene and Carol Ludwig 
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CERTIFICATE OF SERVICE 

On November_, 2005, I caused to be delivered by email or by hand-delivery a copy of 
this Motion and attached Exhibits to: 

Diana de Brito 
c/o Cadwalader 
1201 F Street, N.W. 
Washington, D.C. 20004 
Diana.debrito@cwt.com 

Jonathan Gottlieb 
4610 Dexter Street, N.W. 
Washington, D.C. 20007 

Advisory Neighborhood Commi~1sion 3-D 
c/o Alma Gates, Chair 
P.O. Box 40846 
Palisades Station 
Washington, D.C. 20016 

113332798_vs 
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Dr. Patrick J. Canavan 
Director, Department of Consumer and 

Regulatory Affairs 
941 North Capitol Street, N .E. 
Washington, D.C. 20002 
(patrick.canavan@dc.gov) 

Julie Lee, Esq. 
Office of General Counsel 
Department of Consumer and 
Regulatory Affairs 
941 North Capitol Street, N.E. 
Washington, D.C. 20002 
(julie.lee@dc.gov) 

Alan H. Bergstein 
Office of Attorney Genc..-ral 
441 Fourth Street, N.W. 
Suite 1060N 
Washington, D.C. 20001 
(alan.bergstein@dc.gov) 
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F~rm 125- Exhibit 1 
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r ·------
case No. / J 3 Y ( 

.:...:...; BEFORE THIE BOARD OF ZONING ADJUSTMENT ~ 
- OF THE DISTRICT OF COLUMBIA -

APPEAL 
Notice: Soe other side of appeal form for lnstructlo11s 

·-------

--

Pursuant to Section (s) §3100 and §3101 of the Zoning Regulations of the District of Columuia, an appeal ill hcreh) rukcn 

Canavan and D. Clark DCRA 
made on , to the effect that 

' 

building permits 
----------------~~------·~ 

Address(es) of Affected Premises Square(t.) Lot(s) 7~n ing Dhtrkh 

1 

Present use of Property: 

Propo5ed use of Property: 

Owner of Property: Telephone No.: 

Address of Owner: 454 5 Dexte r St ., NW , Washin t on D. C. 20007 

Name, address and telephone number of l es~.ee: 

Name, address and telephone number of uppellant, If other than owner: Dia n a d c B r i to and J on <1 t han 

Got:tl ieb, 4610 Dexter St ., t:LW ., Washin8ton , D,C . 20007 . 202-86 2- 2 409 

State specifically manner in which appellant Is aggrieved by the administrative decision, the allegntlons of error in the 
--·---..; 

administrative decision, and the relevant ~ec·tions of the Zoning Regulations (see rever'!e ror more deta iled cxplun.1tion). 

Please u e a separate piece of 8 Yl" x 11 " to respond and attach It to the Form 125 Appeal. 

Date: June 24 , 2005 Slgnnture: ~ ,,.,, 
-"'!J . 

~ 

If appe.1l1s flied by agent of the Appellant, Form 125 App•·o~ l o., /Ja/1 be accompanied by a letter signed by tl1e iippel/ant 
authonZIIICJ the a~wnt to act on Ius behalf in this .IPIJ"· II 

Name: 

Address: 

Phone No.: 

To b-a notified of hearing and decision: 
(Appellant or Authorized Agent)* 

Brit o c/o Cadwalader 

1201 F St., NW, Washingt o n , D. C. 20004 

Fax No.: 
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Statement in Support of 
Appeal of 

Diana de Brito and Jonathan Gottlieb 
Before 

The Board of Zoning Adjustment of 
The District of Columbia 

Introduction 

Diana de Brito and Jonathan Gottlieb ("Appellants") hereby ~~~~ 
appeal from administrative decisions of the Department of Consumer g 
and Regulatory Affairs Involving a plan to build a mansion, other 
structures and fences on property located at 2620 Foxhall Road, N.W., 
Lot 1031, Square 1397 (t:he ""Ludwig Estate"). 

The Appellants 

Appellants are residents of 4610 Dexter Street, N. W ., Lot 1032, 
Square 1397. Applicants·· property consists of 28,562 square feet. 
The Appellants' property Is adjacent to the north side of the Ludwig 
Estate. It is located in th~e Wesley Heights Overlay District. The 
Appellants' property Is loc:ated across the street from and up the street 
from the Wesley Heights/Rock Creek Park. 

Ihe Ludwig Estate 

The Subject Property Is located at 2620 Foxhall Road, N.W., Lot 
1031, square 1397. The Ludwig Estate consists of 124,980 square 
feet. The property is owned by Eugene and Carol Ludwig (the 
"Ludwlgs"). The Ludwig Estate Is located in the Wesley Heights 
Overlay District. The Ludwig Estate is located close to the Wesley 
Heights/Rock Creek Park. The Ludwig Estate is zoned R-1-A. 

The Ludwigs have built up the level of the property by as much 
as twelve feet above the natural grade of the property by bringing to 
the property tons of materials from off site. The elaborate structure 
has elevated the property above adjoining homes and properties 
Including those of the Appellants. 

BZA 
~No.. I 7.3 t (. 
· 'l,kNo. ~ 



The .Administrative Decisions 

Appellants appeal 'from the decision of Patrick Canavan, the 
Acting Director of the Department of Consumer and Regulatory Affairs 
(the "Acting Directorf/) to issue to Ludwig a building permit (No. 
6472018) on April 27, 2005 for "new fence" (the "Fence Permit"). 
Specifically, the Fence PE~rmit authorizes the building of the following 
three types of "7' fence:,., 

1. "black vinyl coated c/1 7' fence; 
2. 'natural wood privacy fence;" and 
3. "wrought iron (black fence)." 

These fences are part of a mull-million dollar plan to develop the 
Ludwig Estate. The plan apparently Includes construction of the 
following: 

1. a three story mansion with an estimated floor area of over 
twenty thousand square feet and a volume of over two 
hundred thousand cubic feet (according to the Ludwigs 
2003 application); 

2. tennis court; 
3. swimming pool; 
4. pool house; 
5. various structures to elevate the height of the house and 

the property by as much as twelve feet; and 
6. fences on top of the elevated platforms. 

But Instead of submitting one application for approval of a 
comprehensive plan at one time, the Ludwigs have submitted multiple 
applications for approval of various components of the plan over a 
period of years. With one exception, these multiple applications did 
not reflect changes In plans but reflected different components of the 
same plan. 

For instance, In 2003 the Ludwigs submitted an application to 
build a pool but they delayed for two years until 2005 to submit an 
application to build fences "to meet pool enclosure requirements." 
Likewise, In 2003 the Ludwigs submitted multiple applications to build 
various retaining and other walls but they delayed for two years until 
2005 to submit an applica1tion to build fences on top of the walls. 

The effect of this piecemeal approach has been to obfuscate the 
plan from both regulators and the public. By the Ludwigs have made 
It difficult for the Departrrent of Consumer and Regulatory Affairs to 
fulfill its responsibilities and make proper decisions. 
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Accordingly Appellants appeal from prior decisions involving the 
Ludwig Estate including the following: 

1. the decision of D. Clark, the Director of the Department of 
Consumer and Regulatory Affairs (the "Director") to issue 
to the Ludwigs a building permit (No.B455009) on 
September 1.5, 2003 for construction of a three story wood 
frame house with stone veneer basement, new driveway 
stone retaining walls, bluestone terraces (the "House 
Permit"); 

2. the decision of D. Clark/ the Director of the Department of 
Consumer and Regulatory Affairs to issue to the Ludwigs a 
building perrnit (No.B451175) on May 9, 2003 for sitework 
and grading and construction of a "new twelve foot 
retaining wall" and tennis court (the "Tennis Court 
Permit"); 

3. the decision of D. Clark, the Director of the Department of 
Consumer and Regulatory Affairs to issue to the Ludwigs a 
building permit the revised permit building permit 
(No.B45273S) on July 1,2003 which revised permit 
No.B451175 (the ''Revised Tennis Court Permlt11

); and 
4. the decision of D. Clark, the Director of the Department of 

Consumer and Regulatory Affairs to issue to the Ludwigs a 
building permit (No.B452577) on June 26,2003. 

All the permits together are hereby referred to as the "Ludwig Estate 
Permits." 

The Manner in which Appellants are Aggrieved by the 
Administrative Decisions 

The Fence Permit will adversely and irreparably effect their 
enjoyment of the property, the quality of the environment and the 
value of their property. It: will create an eyesore that will loom over the 
Appellants' property and their house. Applicants have already suffered 
harm by the Ludwigs' erection of a structure located adjacent to their 
backyard with a poured concrete facade of several feet high with 
exposed metal rods. 

The House Permit, the Tennis Court Permit, and the Revised 
Tennis Court Permit have caused substantial harm to the applicants in 
terms of environmental damage, Impairment of and loss in property 
value. From the front of the Appellants' property to the back of the 
property, the Ludwig estate looms over the Appellants. 
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The affect of the Ludwig Estnte Permits is to dramatically alter 
the character of the nE!iqhborhood. 

The Errors in the Administrative Decision§ 

The Acting Director erred in granting the Fence Permit because 
the Fence Permit violate:; 12 DCMR 3110.3.3 and 12 DCMR 3110.1.3 
since the permit allows the building of fences that exceed seven feet in 
height as measured from the natural grade of the property to the top 
of the fence. The Ludwi~)S have already constructed platforms 
consisting of dirt, concrete, steel, gravel and other materials to 
artificially elevate the height of the property. They cannot be 
permitted to artificially cl1ange the grade of the property and thereby 
evade the limitation of 1:2 DCMR 3110.3.3. The fences if built as 
permitted under the Fence Permit would substantially exceed the 
seven foot height limit and therefore violate the regulations. 

The Acting Director erred in granting the Fence Permit because 
the Fence Permit violates 11 DCNR 1541.3 since the permit allows the 
building of fences that bl1::>ck "access to alr and light" and are in stark 
conflict with "the harmonious design and attractive appearance of the 
neighborhood." Since the- Ludwlgs elevated the height of the property, 
the house and the property towers over the neighboring properties 
limiting the access of air and light and conflicting with the harmonious 
design and attractive appearance of the neighborhood. Adding fences 
on top of the elevated property would only further decrease the access 
of air and light, only heighten the conflict with the harmonious design 
of the neighborhood and harm the attractive appearance of the 
neighborhood. 

The Director erred in granting the House Permit, the Tennis 
Court Permit, and the Revised Tennis Court Permit for a variety of 
reasons including the following: 

1. they appear to permit construction that exceeds the limit 
for fences and fence walls of seven feet in height as 
measured from the natural grade of the property to the 
top of the fence in violation of 12 DCMR 3110.3.3 and 12 
DCMR 3110.1.3; 

2. they appear to permit construction that violates the 
requirement for side yard of a minimum of eight feet in 
violation of 11. DCMR 405.9; 
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3. they appear to permit construction that violates the 
requirement for rear yard of a minimum of twenty five feet 
in violation of 11 DCMR 404.1; 

4. they appear to permit construction that exceeds the four 
foot limitation for structures in violation of 11 DCMR 
2503.2; 

5. they appear to permit construction that blocks access to 
air and light in violation of 11 DCMR 1541.3(c); and 

6. they appear to permit construction that dramatically 
conflicts with the harmonious design and attractive 
appearance of the neighborhood In violation of 11 DCMR 
1541.3(c). 

Jlujis for Proving their Case 

Appellants intend to prove their case by providing documentation 
of each of the violations, expert and eyewitness testimony as well as 
analysis of the applicable laws and regulations. 

]'he Relief Reauested 

Appellants respectfully request that the Board of Zoning 
Adjustment enter relief consistent with 11 DCMR 3100.4 and other 
applicable law Including but not limited to the following: 

1. reverse each of the decisions relating to each of the Ludwig 
Estate Permits to the extent that they violate the letter and 
the sprit of applicable regulations; 

2. vacate each of the Permits Ludwig Estate Permits to the 
extent that they violate the letter and the sprit of applicable 
regulations; 

3. order the owners to remove all structures, fences and other 
changes to the property to the extent that they violate the 
letter and the sprit of applicable regulations and return the 
property to its original condition; and 

4. order such further relief that Is just and proper. 



Conclusion 

Applicants respectfully request that the Board of Zoning 
Adjustment enforce the letter and the spirit of the zoning regulations 
of the District of Columbia to protect the interests of homeowners in 
this and other neighborhoods in the District of Columbia against 
overzealous developers. 

Respectfully submitted, 

Diana de Brito and Jonathan Gottlieb 
June 24, 2005 
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~rtificate of Service 

I, Jonathan Gottlieb, hereby certify that I served, by first class 
U.S. mall, a copy of this appeal upon each of the following persons: 

Patrick Canavan 
Acting Director 
Department of Consumer and Regulatory Affairs 
941 North Capitol Street, N.E. 
Washington, D.C. 20002 

Alma Gates 
Chair 
Advisory Neighborhood Commission 3·0 
Post Office Box 40846 
Palisades Station 
Washington, D.C. 20016 

Eugene and Carol Ludwi9 
4545 Dexter Street, N. W. 
Washington, D.C. 20007 

Robert Gage 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Jonathan Gottlieb 

., 



A~~.t:~~M~NT AND TAXATI ON PLAT 

SO-U..AA£ 1·,'17 

--
/032.. 

9 

~ 
/03 / 

l./0 ,~ ----1 
_____ __.__ 



- -
l r 



~obernment of tbe Jt\hHritt of ~olumbta 

~qf~P,· 

OFFICE OF ZONING 

* * * 

rt 

~r.e ~ R.t.6:f 
~ r 
~t?/h¥ 

~ 4Dd' ,8'IVl1r!D ~ ~J2ioot:. ..(.rJ<' ~ ____,.,_~-

4-' I -'TH STRlET. N W 
SUI1 E 2.\0 

WASHINGTON !J C 2.0o(J 1 
( 202.) 72.7 631 I 



1397 

fj /"~ .. 
t• 7 . s 

~ ,. ~ -,:r 

t 
.... _ 

..... " 



41.2 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

Caso No. 90-5 
t & Map Amendment - Wesley Heights Overlay Distric t) 

S£P 11 8rl 

ng Commission f or the District of Columbia , pursuant to the 
y set f orth in the Zoning Act (D.C . Code, Section 5-413 et 

having held a public hearing as required, hereby gives 
of adoption of amendments to t hu District o f Columbia 

Regulations (DCMR), Title 11, Zoning, and the Zoning Map 
District of Columbia. The amendments create and map tho 
l ey Heights Overlay District (WHOD) . A notice o~ proposed 
ing was published in the D.C. Register on March 20, 1992 ( 39 

22) . 

nts were adopted by the Zoning Commission as final 
a public meeting on July 13 , 1992 . The specific 
to the Zoning Regul ations and Map are as follows: 

Adopt new sections to Chapter 15 , to read as follows: 

WESLEY HEIGHTS OVERl~Y DISTRICT 

The Wesley Heights Overlay District (WHOD) is established 
to preserve and enhance the low dens! ty character of 
Wesley Heights by regulating construc tion and alteration 
of residential and other buildings in the area. 

The WHOD will apply to the area and properties contained 
in this subsection: 

(a) The area is ~renerally bounded by a line which 
begins at the intersection of Nebraska and New 
Mexico Avenues and runs southeast along the 
centerline of New Mexico Avenue N. W. to the westo~n 
boundary of Glover Archbold Park. The line the n 
runs south and west along the west boundary of 
Glover Archbold Park to a point e.a s t of the 
southernmos t point of Lot 33 of Square 1341. The 
line then runs west a c ross 44th Street to the 
southwest boundary of Lot 33. The line t hen runs 
in a northerly direction along the rear lot l ines 
of the properti es on the west side of 44th Street, 
to the southern boundary of Lot 15 of Square 1341 , 
inclus ive of Lot 33. (For t hose lots with narrow 
frontages on the west side of 44th Street, the WHOD 
boundary line shall cross those narrow lot 
frontages by connecting t ho rear l ot lines of the 
adjacent l ots across the narrow lot frontage.) The 
line then runs west along the southern boundary of 
Lot 15; then ru ns northwest along t he west boundary 
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of Lot 15; then runs in a westerly direction along 
the right of way of the Dexter court cul de-sac 
excluding tots 19-21 and then runs southwest alonq 
the south boundary of Lot 18. The line then runs 
north along the west boundary of Lot 18 to thn 
southern boundary of Lot 805. The line then runs 
west along the southern boundaries of lots 805 and 
800; then runs north along the west boundary of Lot 
800; t hen runs west to oxhal l Road along tho 
s outhern boundary of Lot 804. The line then r tns 
s outh along the centerline ot Foxhall Road; then 
r uns west along the noithern b~undary of ~ot 813 o f 
Squsre 1380; then r uns southwest along the rear of 
l~t3 4 1 5 and 820 of Square 1380; then runs we Jt to 
49th Street a long the southern boundaries of lots 
820- 824 1 826 ond 6 of Square 1380. The line then 
rum> nor th along the western boundary of 49th 
Street right-of-way; continues east along the 
northern boundary of Cathedral Avenue right-of- way; 
and turns north along the property line at the rear 
of the proper~ies on the west side of Foxhall Road 
(including all of Square 1523 1 and lots 28 and 29 
of Square 1521) . The line then runs east along 
the northern property line of Lot 28 ot Square 1521 
to Foxhall ~oad 1 then runs north along the west 
boundary of the Foxhall Road right-of- way to New 
Mexico Avenue. The line then runs northeast along 
the centerline of New Mexico Avenue to the point of 
origin at the intersection of New Mexico and 
Nebraska Avenues N.W. 

(b) Tho properti~s that a ro contained within t~e 
boundaries of the WHOD , as set forth in subsection 
1541.2(a) include all of squares 1338-13401 1380, 
13811 14061 14081 15211 15231 15241 1603-16121 
16 14 1 1615 1 1619-1622 1 1625 1 1626 1 17001 and 1701; 
and a portion of squares 1341 1 1397 1 and 1601 
(those portions include lots 111 12 1 15-181 241 251 
28 - 341 361 371 800, 8041 805 1 807 1 8101 8141 8191 
821 1 824 1 825 1 and 868 1 and a portion of l ots 351 
857 1 and 869 in Square 1341; lots 4 -6, 814-8161 
818 1 820- 824 1 and 826 in Square 1397; and lots 804 
and 805 in Square 1601). 

The purpo1>e of the WHOD is as follows: 

(a) To pr eserve in general the current density of the 
neighborhood. 
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(b) To a l low reasonable opportunities for owners to 
expand their dwellings; and 

(c) To preserve existing trees, access to air and 
light , a nd t he harmonious design and attractive 
appearance o f the neighborhood . 

GENERAL PROVISI OUS 

The WHOD is an overlay district and shall be mapped in 
combination with one of two underlying districts (R- 1- A 
and R-1-B) and nc1t instead of the underlying districts. 

Al l uses, bui ldings and structures permi tted in 
accordance with this chapter and the appropriate 
regulations of the underl ying district with which the 
mapped WHOD is combined, shall be perm! tted in the 
combined district.s. 

All restrictions and prohibitions pr ovided f or by eithe r 
of the underlyi ng districts combined in accordance with 
this chapter shall also apply, except as specifically 
modified by t his chapter. Wher e ther e is a conflict 
between this chapter and the underlying zoning, t he more 
restrictive provis ions of t his titl e shall govern. 

RESTRICTIONS : MAXI MUM LOT OCCUPANCY, FLOOR AREA RATIO 
AND FRONT YARD SETBACK 

The following r estrictions wi l l apply to both t he R- 1-A 
and t he R- 1-B zone dis tricts , within the WHOD . 

No structure, includ.lng accesso~ buildings, s hall occupy 
an area in excesa of thirty percent (30%) of the lot; 
except that: 

(a) Structures on lots of between 5,000 and 6,667 square 
feet may occupy up to 2 , 000 square feet; and 

(b) Structures on lots of less than 5,000 square feet 
may occupy up to forty percen t ( 40%) of 
the area of the lot. 

The gross fl oor area of all buildings and structures on 
the lot shall not exceed the sum of 2,000 square feot 
plus forty percent (40\ ) of t he area of the lot; 
provided, that thEt following modif ications of gros s floor 
area shall apply in the WHOD: 
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(a) ThEl first 200 square feet of an ope n porch, or 
t otal open porch space if thore is more than one 
opem porc h, and the first 600 square feet ot a 
garage shall not count in gros s floor area; and 

(b) Baseme nt or cellar floor area shall count i n gros 1 
f loor area if a finished floor is provided, if t ho 
floor to ceiling height is in exc ess of s i x f~et 
s i x i nches ( 6 ' 6"), and shall count only up t o a 
f loor area equal to five (~) t imes the to t 11 
f e nestration area for the cellar or base ment floor. 

All residential buildings s hall have a front yard setback 
equal to or greater than the average setback of a 11 
structures on the same side of the str eet in the block 
where thEt building in question is located. The required 
setbacks are depicted in the map entitled, "Requii'od 
Front Ya:cd Setbacks," which is a part of this overlay 
district and located in the Office of Zoning and in the 
Zoning Division of the Department of Consumer and 
Regulatory Affalrs. 

2. Amend the Zoning Map to map the Wesley Heights Overlay 
District as described in Section 1541.2 of this chapter. 
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ZONING COMMISSION 

ZONING COMMISSION ORDER NO. 718 
Case No. 90-5 

(Text & Map Amendment - Wesley Heiqhts overlay District) 
July 13, 1992 

Pursuant to notice, a public hearing was held by the Zoning 
Commission for the District of Columbia on Decembor 5, 1991. At 
that hearing session, th•:! Zoning commission considered a petition 
from the Wesley Heights Historical society (WHHS) to amend the text 
of the District of Columbia Municipal Regulations (DCMR), Title 11, 
Zoning, and the Zoning Map of the District of Columbia, pursuant to 
the provisions of 11 DCMR 3021. 

By petition dated April. 11, 1990, the president of the WHHS 
requested the Zoning Com:nission to authorize a pub11.c hearing t:o 
consider amending the Zoning Regulations and the Zoning Map to 
create and map the Wesley Heights Overlay District (WHOD). The 
purpose of tha WHOD is to preserve and enhance the low density 
character of Wesley Heights by regulating construction and 
alter~tion of residential and other buJldings in the area. 

A majority of the Wesley Heights neighborhood is zoned R-1-A and 
the remainder if, R -1-B wlth the general boundaries being Nebraska 
Avenue, New Mexico Avenu•:!, Garfield Street, 44th St£eet, and the 
rear property lines south of Dexter Street and Foxhall Road. 

The R-1-A District permits matter-of-right development of single­
family residential uses for detached dwellings with a minimum lot 
area of 7 ,500 square feet, a minimum 1 ot width of 7 5 feet, a 
maximum lot occupancy of forty percent, and a maximum height of 
three stories/forty feet. 

The R-1-B District permits matter-of-right development of single­
family residential uses for detached dwellings with a minimum lot 
area of 5, 000 square fe,et, a minimum lot width of 50 feet, a 
maximum lot occupancy of forty percent, and a maximum height of 
three stories/forty feet. 

The District of Columbia GGneralized Land Use Map of the 
Comprehensive Plan tor the National Capltal, as amended, designates 
the area for low density residential use. 

The District of Columbia Office of Planning (OP), by report dated 
July 27, 1990, statl')d the following in its recommendation: 
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"The Office of Planning has pediodically met with tho 
architect who did much of the technical work for petitioners. 
We have provided him and the petitioners with material we have 
been developing regarding the updating of R-1 zoning provi­
sions in the D.c. Zoning Regulations as well as materials we 
have from other jurisdictions. We have emphasized that WH 
are interested in these factors at least as much from the 
citywide text amc~ndment perspective as from the immedi utH 
neighborhood perspective. Specifically, we are of the 
opinion that the do facto FAR permitted in the R-1 zones is 
inappropriately hi~jh :---This has not matte.t"ed ln the past. 
because development rarely used the full envelope permitted (a 
1.2 FAR house on a minimum R-1-A lot of 7,500 s.f. is 9,000 
s.f. of living ar•aa). It may well prove feasible and 
desirable to establish a sliding FAR standard for R-1 deve­
lopment that will control the oversized houses beginning to be 
built in some of the higher priced neighborhoods of the city, 
while not penali:?.ing the great majority of new homes or 
additions in thesa neighborhoods or around the city. 

To summarize, we ar•:! not recommend.lng a setdown of this case, 
but rather plan to address it as part of a package of proposed 
citywide text amendments to be submitted to the Commission in 
the Fall." 

On August 6, 1990, at its regular monthly meeting, the zoning 
commission considered the OP status report dated July 27, 1990 
concerning the case. After discussion, the Commission concurred 
with the OP recommendatic•n that z.c. Case No. 90-5 be considered as 
part of the OP city-wide Comprehensive Plan rezoning initiative and 
the Chairman so ruled. 

By letter dated Decembe:r 19, 1990, the President of the Wesley 
Heights Historical Society indicated that after a series of 
meetings within the Wesl·ay Heights community, the neighbors 
re-evaluated the petition of April 11, 1990 and revised and 
simplified the proposal that has the full-fledged support of the 
neighborhood. The organization urged the commission to set the 
revised proposal down for hearing at the earliest possible date to 
prevent further erosion •)f the character of the neighborhood. 

By letter dated May 17, 1991, Councilmember James E. Nathanson 
indicated his support for the revised proposal and urged the 
Commission to schedule a hearing on the matter as soon as possible. 

On July 8, 1991 at itB regular monthly meeting, the Commission 
considered the above-mentioned letter and also considered OP 's 
statement indicating tha.t OP was incline to :::mpport a seperat:n 
hearing action on the matter, as opposed to including the matter 
with the city-wide Comprehensive Plan rezoning initiative. The 



Z.C. ORDER NO. 718 
CASE NO. 90-5 
PAGE NO. 3 

Chairperson requested OP to report to the Commission at a later 
time wl th a recommendation on whether this should be set down for· 
a hearing. 

By memorandum dated July 26, 1991, OP stated that it is fully 
supportive of the proposed FAR standard for R-1-A and R-1-B zones, 
which was developed in part by information sharing between OP and 
neighborhood representatives. Accordingly, OP recommended that 
a public hearing be scheduled. 

The Off ice of Plannin~) indicated that the proposed overlay zono 
represents substantial technical analysis of zoning factors 
affecting development in the Wesley Heights neighborhood, and that 
there has been extensive and intensive neighborhood participation 
in reviewing and developing the proposed overlay zone. 

'fhe specific proposal r.:.o create and map the WHOD was published as 
a notice of public hearing and appeared in the October 25, 1991 
edition of the D.C. Reqister (38 OCR 6490). 

The Wesley Heights Historical Society (WHHS), the petitioners, by 
its prehearing submisslon dated September 9, 1991 and by testimony 
at the public hearing, indicated that the provisions of tho 
proposed overlay zone are designed to supplement the current R-1-A 
and R-1-B regulations. The WHHS further stated that the intent of 
the overlay zone proposal is to limit new construction to a scale 
and proportion compatible with the character of the neighborhood as 
it was before recent 1 a.rge scale addi tiona and new construction 
were initiated. 

The petitioners indicated that the overlay proposal would impose 
the following additional restrictions beyond those that are already 
required in R-1 zone districts: 

LOT OCCUPANCY: Only 30 percent of the lot can be covered by 
livable structures, except for smaller lots. Houses on lots 
with 6,667 square feet or less would be permitted to occupy a 
higher percentage of the lot - up to 40 percent for lots 5,000 
square feet or less. 

FLOOR AREA RATIO (FAR): The overlay proposal also provides 
for a limitation on the livable space in each residence. The 
gross livable floor area will be restricted to less than the 
sum of 2,000 square feet plus 40 percent of the area of the 
lot. The formula will apply to all residences regardless of 
the size of the lot. The gross livable area shall include 
all but the first 200 square feet of an open porch, all but 
the first 600 square feet of any garage, any attic space with 
headroom greater than 7 ' 6" (if accessible by a permanent 
stair), and any basement space with a finished floor, a 
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ceiling height grec:ater than 7' 6" and window area that Hquals 
at least 20 percent of the wall area. 

FRONT YARD SETBACK: The overlay proposal includes a front 
yard setback, consisting of the average setback on each sido 
of the street in each block. Construction would be allowed 
up to an average distance from the street of the fronts of 
other houses on the same side of the street in that block. 
The effect of this limitation would be to prevent additions 
from extending ahead of neighboring houses toward the street. 

OP by memorandum dated November 25, 1.991 and by testimony presented 
at the public hearing, recommended that the WHOD be approved. OP 
stated the following: 

"The present contcols of the R-1 zones as to density, 
especially the combination of the 40 percent lot occupancy and 
the three-story hei9ht 1 imi t, have been identified i.n the past 
to represent unnecessarily bulky developrnont --a de facto 1.2 
FAR. As the Commission is aware, OP has proposed that a 
sliding scale FAR limit be adopted as a text amendment 
affecting R-1 development citywide. Our research on houses 
in a wide variety of R-1-A and R-1-B zones has found that a 
significant, but not onerous, reduction in permitted bulk can 
be adopted while allowing the great majority of new houses and 
additions to proceHd as of right. Neighboring properties 
will in many cast~s benefit from more favorable conditions 
regarding light, air and privacy. In Wesley Heights itself, 
OP has found that there are a significant number of vacant 
lots as well as eJcisting houses sited on large lots with 
potential for additions or subdivision. Thus, the overlay 
zone's provisions can have an important and favorable impact 
on future neighborhood character." 

Advisory Neighborhood Conunission (ANC) 30, by letter dated February 
14, 1991 and by testimony presented at the public hearing, 
unanimously voted to support the Wesley Heights Overlay zone 
proposal at its January 22, 1991 regular monthly meeting. 

A representative of ANC-JD also testified at the public hearing 
that the Spring Valley-Wesley Heights Citizens Association also 
voted unanimously to support the proposal. 

Several persons testified at the public hearing and several letters 
were received in support of the proposal. In addition to the 
aforementioned, other rec:tsons for supporting the proposal include, 
but are not limited to, the following: 

a. The proposed overlay is consistent with the goals of the 
Comprehensive Plan for retention of the natural 
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environment and encouragement of appropriate design 
solutions; 

b. The proposed overlay represents an extraordinary effort 
by existing property owners to limit the development 
potential of their property in order to ma!nta in overed 1 
neighborhood guality; 

c. The proposed overlay restrictions represent a compromise 
between environmental preservation and the need for 
broad-based community support. To achieve the latter, 
the proposal does not limit tree cutting or the creation 
of impermeable surfaces (driveways, tennis courts, pools, 
patios, walkways, etc.); and 

d. The residents of the neighborhood do not want their 60-
year old houses dwarfed by shiny new palaces, do not want 
housing stock that is affordable for families replaced by 
mansions, and do not want the recreational charms of the 
neighborhood obliterated by overdevelopment. 

Testimony was also rece.lved from an individual representing the 
trustees of property at 2620 Foxhall Road which recommended that 
the southern boundary of the overlay follow the rear lot lines of 
properties fronting on Dexter Street instead of following an 
arbitrary line 200 feet south of Dexter Street. 

Several persons testified at the public hearing and several letters 
were received in opposition to the proposal. Reasons for opposing 
the proposal include, but are not limited to, the following: 

a. The proposed restrictions need to be justified by a very 
convincing case, since they are not needed to protect the 
physical environment or public health but instead are 
advanced large!ly on aesthetic grounds or on grounds 
related to philosophies about the deslreability of 
allowing economic forces to cause change in tho 
composition of communities; 

b. Insofar as aesthetics are concorned, the rebuilding and 
enlargement of houses in Wesley Heights during the past 
decade has in most cases made the houses and neighborhood 
more attractivH; 

c. The existing H-1-A and R-1-B zoning restrictions are 
adequate. (Property owners wishing to restrict their own 
property rights in accordance with the proposed WHOD 
zoning restric1:ions are already free to add irrevocable 
covenants thclt encompass WHOD zoning restrictions to 
their own proporty deeds); 
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d. If the Zon:Lng Commission adopts the proposal, Lhe 
District of Columbia w.lll be deprived of much needed 
property tax revenue that will be derived from future 
Wesley Heights construction projects; and 

e. The proposed overlay is not adequato to preserve the 
trees, topo~Jraphy, and natural drainage patterns of 
Wesley Heights. 

On February 10, 1992, at its month.1y meeting, the Zoning Commission 
discussed the case including, but not limited to, clarifying the 
boundaries of the proposed overlay, proposing alternative language 
regarding the definition of gross liveable floor area and gross 
floor area, and clarifying language concerning the front yard 
setback standards. 

The Commission concurs wl th the position and recommendations of the 
petitioners, ANC-3D and the Of fico of Planning. 'rhe Commission 
does not concur with the position of the opponents to the proposal. 
The Commission believes that after considering and balancing all of 
the issues for and against the proposal, the WHOD is an appropriate 
means of preserving thE~ character of the community. 

The Commission believes t.hat the proposed overlay w.ill preserve, in 
general the current density of the neighborhood, allow reasonable 
opportunity for ownere1 to expand their dwellings and preserve 
existing trees and acc,9ss to air and light, as well as the 
harmonious design of the neighborhood. 

The Zoning Commission believes that the proposed decision to 
approve the Wesley Heights Overlay District is in the best interest 
of the District of Col umbla, is consistent with the intent and 
purpose of the Zoning Regulations and the Zoning Act, and is not 
inconsistent with the Comprehensive Plan for the National Capital. 

The proposed decision to approve the WHOD was referred to the 
National Capital Plannin9 Commission (NCPC), under the terms of the 
District of Columbia St3'lf-Government and Governmental Reorga­
nization Act. NCPC, by .report dated Ap.ril 2, 1992, found that the 
objectives of the proposed zoning amendments would not adversely 
affect the Federal Establishment, nor be inconsistent with the 
Comprehensive Plan for the National Capital. 

The Zoning Commission has accorded ANC-3D the "great weight" 
consideration to which it is entitled. 
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A notice of proposed rulemaking was published in tho D.C. Register 
on March 20, 1992 (39 OCR 1922). A letter from the petitioner 
dated April 22, 1992, and a memorandum from the Secretary to the 
Zoning Commission dated April 6, 1992 were recei :ed into tho 
record. 

The pet! tioner in the f.lbove-ment ioned letter submitted a certified 
study map of the existing setbacks of all the houses that are 
included in the WHOD as requested by the Commission for 
establishing the average front yard setback. The petitioners also 
submitted information that would clarify the boundaries of the 
proposed overlay and revised Section 0002.4(a) of the notice of 
public hearing. 

The April 6, 1992 merno:randum from the Secretary to the Zoning 
Commission recommended, in addition to the description of the 
boundaries of the WHOD in Section 1541.2 of the notice of proposed 
rulemaking, that it would be useful to identify the squares and 
portions thereof that are included within the WHOD boundaries. The 
above-mentioned memorandum recommended the following: 

1. Renumber subsection 1541.2 to read 1541.2(a). 

2. Create a new subsection 1541.2 and a preamble sentence 
thereto and to read as follows: 

1541.2 The 1'iHOD will apply to the area and properties 
cont&ined in this subsection. 

3. Create a new subsection 1541.2(b) to list the squares dnd 
portions thereof that are contained in the boundaries 
that are described in subsection 1541.2(a) and to read as 
follows: 

(b) The properties that are contained within the 
boundaries of the WHOD, as set forth in 
subsHction 1541.2 (a) include all of squares 
1338··1340, 1380, 1381, 1406, 1408, 1521, 1523, 
1524,. 1603-1612, 1614, 1615, 1619-1622, 1625, 
1626, 1700, and 1701; and a portion of squares 
1341, 1397, and 1601 (those portions include 
lots 11, 12, 15-18, 24, 25, 28-34, 36, 37, 
800, 804, 805, 807, 810, 814, 819, 821, 824, 
825, and 868, and a portion of lots 35, 857 
and 869 in Square 1341; lots 4-6, 814-816, 
818, 820-824, and 826 in Square 1397; and lots 
804 and 805 in Square 1601). 
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4. Correct the r:-e•ference to "Loughboro Road" in the last two 
sentences of subsection 1541.2 of the notice of proposed 
rulemaking. Use the phrase "New Mexico Avenue" instead 
of "Loughboro Road 11

• Although Loughboro Road is the 
western extension to New Mexico Avenue, it only becomes 
so at a point that is west of the intersection of Foxhall 
Road and New Mexico Avenue. 

On May 11, 1992 at its regular monthly meeting, the Zoning 
Commission considered draft Zoning Commission Order No. 718 for 
final action and the co~nents that were received in response to the 
publication of the notJce of proposed rulemaking. The Commission 
referred the petitioner's letter dated April 22, 1992 to OP for 
further analysis and requested OP to report its findings to the 
Commission at a subsequent meeting. The Commiss i.on decided to 
incorporate the suggestions of the Secretary to the Zonin(J 
Commission, as outline1d in the April 6, 1992 memorandum. The 
Commission also requested the Off.lce of Zoning to prepare a graphic: 
illustration of the WHOD boundaries for the Commission 1 s 
understanding. 

By memorandum dated May 13, 1992, the Office of Zoning prepared a 
graphic illustration of the boundaries of the proposed WHOD, which 
also highlights the southern boundary of the WHOD as the zone 
boundary lines gerrymanders through squares 1341 and 1397. 

On July 13, 1992 at its regular monthly meeting, the Zoning 
commission discussed thE! OP memorandum dated July 6, 1992, which 
analyzed the requested front yard setbacks of the WHOD. The 
Commission found that ther average frontyard setback, as recommended 
by OP, for each street front was a reasonable setback requirement 
for new construction or additions. 

In consideration of thE:! reasons set forth herein, the Zoning 
Commission for the District of Columbia hereby orders APPROVAL of 
the amendments to the Zoning Regulations and Map to create and map 
the Wesley Heights Overlay District (WHOD). The specific 
amendments to the Zoning Regulations and Map are as follows: 

1. 

1541 

1541. 1 

1541.2 

Adopt new sec:tions to Chapter 15, to read as follows: 

WESLEY HEIGH1'S OVERLAY DISTRICT 

The Wesley Heights Overlay District (WHOD) is established 
to preserve and enhance the low density character of 
Wesley Heights by regulating construction and alteration 
of residential and other buildings in the area. 

The WHOD will epply to the area and properties contained 
in this subsection. 
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(a) The area is generally bounded by a line which begins at 
the intersection of Nebraska and New Mexico Avenues and 
runs southeast along t he centerline of New Mexico Avenue 
N. W. to the western boundary of Glover Archbold Park. 
The line then runs south and west along the west bounda t 
of Glover Archbold Park to a point east of the southern­
most point of Lot 33 of Square 1341. The line then runs 
west across 44th Street to the southwest boundary of Lot 
33. The line then runs in a northerly direction along 
the rear lot lines of tho properties on Lhe wast side of 
44th Street, to the southern boundary of Lot 15 of Squar~ 
1341, inclusive of Lot 33. (For those lots with narrow 
frontages on the west side of 44th Street, the WHOD 
boundary line shall cross those narrow lot frontages by 
connecting the rear lot lines of the adjacent lots across 
the narrow lot frontage.) The line then runs west along 
the southern boundary of Lot 15 ; then runs northwest 
along the west boundary of Lot 15; then runs in n 
westerly direction along the right-of-way of the Dexter 
Court cul-de-sac excluding lots 19-21 and then runs 
southwest along the south boundary of Lot 18 . The line 
then runs north along tho west boundary o! Lot 18 to the 
southern boundary of Lot 805. The lino then runs west 
along the southern boundaries of lots 805 and BOO; then 
runs north along the we~t boundary of Lot BOO; then run 
west to Foxhtlll Road along the souther n bo_unda.ry o f Lot 
804. The line then runs south along t he center inc of 
Foxhall Roc1d ; t hen runs west a_long the nor[horn bounda r y 
o f Lot 813 of Square 1380 ; then runs southwP.s alollg t h-e 
r ear of lots 4, 5 and 820 of Squa~e J 380; then runs west 
to 49th Street along the southern boundaries of lots 820-
824, 826 and 6 of Square 1380. The line then runs north 
along the western boundary of 49th Street right of-way ; 
continues cast along tho northern boundary o! Cathedral 
Avenue right-of-way; and turns north along the property 
line at the rear of the properties on the west side of 
Foxhall Road (including all of Square 1523, and lots 28 
and 29 of Square 1521) . The line then runs east along 
the northern property line of Lot 28 of Square 152 1 to 
Foxhall Road, ~hen runs north along the west boundary of 
the Foxhall Road right-or-way to New Mexico Avenue. The 
line t hen runa northeast along the centerline of New 
Mexico Avenue to t he point of origin at Lho intersection 
of New Mexico and Nebraska Avenues N.W. 

(b) The properties that aro contained withi n Lhe boundaries 
of the WHOD, as set forth in subsection 1541.2(a) i nclude 
all of squares 1338-1340, 1380, 1381, 1406, 1408, 1521, 
1523, 1524, 1603-1612, 1614, 1615, 1619-1622, 1625, 1626, 
1700, and 1701 ; and a portion of squares 1341, 1397, and 
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1541.3 

1542 

1542.1 

1542.2 

1542.3 

1543 

1543.1 

1543.2 

1601 (those portions include lots 11, 12, 15 18, 24, 2 5 , 
28 - 34, 36, 37, 800, 804, 805, 807, 810, 814, 819, 821, 
824, 825, and 868, and a portion of lots 35, 857, and 869 
in Square 134 1 ; lots 4 6 , 614-8!6, 8 a, 820-824 , and 826 
in Square 1397; and lots 804 and 805 in Square 1601). 

The purpose o ! the WHOO is as follows: 

(a) To preser.ve i n general t he current density of the 
neighborhood. 

(b) To allow reasonable opportunities for owners to 
expand their dwel lings; and 

(c) To preserve existing trees , access to air and 
light , and the harmonious design and attractive 
appearance of the neighborhood . 

GENERAL PROVISIONS 

The WHOD is an overlay district and shall be mapped in 
combination with one of two underlying districts (R- 1- A 
and R-1 -B ) and not instead of the underlying districts . 

All uses, b~ildings and structures permitted in 
accordance with this chapter and the appropriate 
regulations of the underlying district with which the 
mapped WHOD is combined, shall be permitted in the 
combined districts. 

Al l restrictions and prohibitions provided !or by either 
of the underlying districts combined in accordance with 
t hi s c hapter shall also apply, except as specifically 
modified by this chapter. Where there is a conflict 
between this chapter and t he u nderlying zoning , the more 
restrictive provisions of this title shall govern. 

RESTRICTIONS : MAXIMUM LOT OCCUPANCY, FLOOR AREA RATIO 
AND FRONT YARD SETBACK 

The following restrictions will apply to both the R- 1- A 
and the R- 1- B zone d istricts, within the wnoo. 

No structure , i ncluding accessory bu ildings, shall occupy 
an area in excess of thirty percent (30') of the lot; 
except that: 

(a) Structures on lots of between 5,000 and 6,667 square 
feet may occupy up to 2,000 square feet; and 
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1543.3 

1543.4 

(b) StructurE!S on 1 ots of lE~ss than 5, 0 0 0 square feet 
may occupy up to forty percent (40%) of 
the area of the lot; 

The gross floor area of all buildings and structures on 
the lot shall not exceed the sum of 2,000 square feet 
plus forty percent (40%) of the area of the lut; 
provided, that the following modifications of gross floor 
area shall apply in the WHOD: 

(a) The first. 200 squ.1re feet of an open porch, or' 
total open porch space if there is more than one 
open porch, and the first 600 square feet of a 
garage shall not count in gross floor area; and 

(b) Basement or cellar floor area shall count in gross 
floor area if a finished floor is provided, if the 
floor to ceiling height is ln exc1"ss of six feet 
six inches ( 6' 6"}, and shall count only up to a 
floor area equal to five (5} times the total 
fenestration area for the cellar or basement floor. 

All residential buildings shall have a front yard setback 
equal to or g·reater than the average setback of all 
structures on the same side of the street in the block 
where the building in question is located. The required 
setbacks are depicted 1 n the map entitled, "Required 
Front Yard Setbacks," which is a part of this overlay 
district and located in the Office of Zoning and in the 
Zoning Division of the Department of Consumer and 
Regulatory Affairs. 

2. Amend the Zoning 1-!ap to map the Wesley Heights Overlay 
District as described in Section 1541.2 of this chapter. 

Vote of the Zoning Commission taken at the regular meeting on 
February 10, 1992: 3-0 (John G. Parsons, William I •. Ensign and 
Maybelle Taylor Bennett, to approve - Tersh Boasberg, not voting 
having recused hirnse.lf and Lloyd D. Smith, not voti.ng, not having 
participated in the case). 

This order was adopted by the Commission at its monthly meeting on 
July 13, 1992 by a vote of 3-0 (John G. Parsons, William L. Ensign 
and Maybelle Taylor Bennett to adopt as amended - Tersh Boasberg, 
not voting, not present and having recused hlmself and Lloyd D. 
Smith, not present, not voting). 
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In accordance with 11 DCMR 3028.8, this order is final 
effective upon publicatjon in thH D.C. Register; that is, on 

and 

-----SEE.-+ I I~ 

~~~------TERH BOAS 
Chairman 
Zoning Commissio 

--u C:::.---- ~ 
- ~/ -~---···-

MADELIENE H: R INSON ----- ·-
Acting Director 
Office of Zoning 

zco718/LJP 
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ZONING COMMISSION FOR TilE DISTRICT OF COLUMBIA 
NOTICE O.P FINAL RULEMAKING 

and 
ORDER NO. 02-01 
Z.C. CaH No. Ol-1)1 

(fc:xt Ameadmeat -11 DCMR) 
(FlUng DeacWae for AppealJ to the Board of Zoning Adjustment) 

September 9, 1001 

The Zoning Commission for the District of Columbia, pursuant to ita authority under U 1 and 8 
of the Zoning Act of 1938, approv•~ June 20, 1938 (S2 Stal 797, as amended; D.C. Code, 2001 
Ed.§§ 6-641.01 and 6-641.07(c)); 'having held a public hearing as required by f 3 of the Zoning 
Act (D.C. Code, 2001 Ed. § 6-641.03); md having referred the proposed amendment to the 
National Capital Planning Commission for a 30-day period of review pursuant to 11 DCMR 
§§ 3025.3 and 3038.1; hereby gives notice of the adoption of the following amendments to 
§ 3112 (Pre-Hearing Procedures 1:0r Appeals) of the Zoning Regulations, Title 11 DCMR, 
pertaining to appeals to the Bo&J'I:l of Zoning Adjustment from the decisions of the Zoning 
Administrator and other administrative officials in the administration and enforcement of the 
Zoning Regulations. Thia rulemaking requires that all such appeals be filed within sixty (60) 
days of the date the person filing the appeal had notice or knew of the decision complained of. or 
reasonably should have had notice or known of the decision complained of. whichever is earlier. 
The Commission took final actictn to adopt the unendmcnt at a public meeting held on 
September 9, 2002. 

This final rulemaking is effective UJ)()R publication in the D. C. Regl3ter. 

The Commission initiated this rulet11aking to reduce uncertainty and litigation over the timeliness 
of Board of Zoning Adjustment appeals. Section 8 of the Zoning Act authorizes the Board to 
hear and decide appeals where an aggrieved penon alleges that there is an error in any order, 
· requirement, decision, detennina1ion, or refusal by the Zoning Administrator or other 
administrative o~cial in cmying o·ut or enforcing the Zoning Regulations. See D.C. Code, 2001 
Ed. f 6-641.07(g)(l). The Zoning Act, however, doee'not specify a time period for the filing of 
an appeal and the Board's Rules of Practice and Procedure in 11 DCMR § 3112.2 simply require 
that an appeal be "timely." Bcca~' the timeliness of an appeal is jurisdictional, the absence of a 
specific time period bas led over the years to exteusive litigation, both before the Board and the 
District of Columbia Court of Appeals. In Waste Manag,ment of Maryland, Inc. v. District of 
Columbia Board of Zoning Adjusmrent, 77S A.2d 1117, 1122 (D.C. 2001), the Court stated that 



Z.C. NOTICE OF FINAL RULEMAKJ:NG AND ORDER NO. 01..01 
CASE NO. Ol-01 
PAGE N0.1 

"in the absence of exceptional ci[(:umstances substantially impairing the ability of an aggrieved 
party to appeal - circumstances outside of the party's control - we conceive of two months 
between notice of a decision and appeal therefrom u the limit of timeliness." 

The amendment to 11 DCMR § 3112.2 codifies the principles established in Waste Management 
and prior Court decisions by requiring that all appeals to the Board pursuant to the Zoning Act be 
filed within sixty (60) days of the tiate the appellant had actual or constructive knowledge of the 
administrative decision complained of. Because an appellant may not have notiCe or knowledge 
of a decision until construction is underway, the amendment provides that no appeal may be filed 
later than ten (10) days after the co:CIStnlction is '1Jnder roof.'' The Board is authorized to provide 
an cxtalSion of the filiDa deadline only when 1bere II'C exceptional circumstances outside of the 
appeJlat's control that substmtially impaired the -wcllant's ability to file an appeal and the 
extension would not prejudice the rights of other pmties to the appeal. 

The Commission held a public hearing on this cue on April 11, 2002. At the hearing, Dorothy 
Miller expressed concern that thc1 denial of access to permit files uul plans might affect a 
person's ability to file a timely 11~ The Commission agrees that the dcoial of access to 
public i.oformation might result in delay. however, the rule lddresses such delays by providing 
that the appeal period be&iDs to tv.tlt ftom the time a person had actual or constructive knowledge 
of the administrative decision complained of and by providing· that the Board may extend the 
appeal period in exceptional circun:1stances. 

At its regularly scheduled monthly meeting on May 13, 2002, the Commission took proposed 
action pursuant to 11 DCMR § 3·027.2 to appmve the proposed amendment. A Notice of 
Proposed Rulemaking was published in the D.C. Reglster on May 24, 2002, B.t 49 DCR 4884, for 
a 3o.day notice and comment period. 

The Commission received comments in response to the Notice of Proposed Rulemaldng ti::om the 
law firm of Holland & Knight LLP reconunending that the language in proposed t 3112.2 be 
amendCd to read that .. An &ppcai111111Y be filed no later sixty (60) days" from the date the person 
tiling the appeal bad notice or knowledge of the administrative decision complained of, to reflect 
that the filina of an appeal is a discretionary act. The Commission declines to make the 
suggested chanp since the introductory Ianauase in § 3112.2 already reflects the discretionary 
nature of the tiling of an appeal {that is, an aggrieved person "may tile a timely appeal"). The 
language in paragraph (a), however, is intended to bo mandatory. That is, if an aggrieved person 
chooses to file an appeal, that appea~l must be filed within the sixty ( 60) day time period a.Uowed. 

Furth«, Holland & Knight interprets paragraph (b) in § 3112.2 u potentially shortening the 
sixty- (60) day time period establis-hed in paraaraph (a), and suggests revising parllpPh (b) to 
state that an appeal must be filed llt[) later than teo days after the date the structure is undCI' roof 
or within the sixty- ( 60) day period established In paragraph (a), whicbev« come~ first. The 
Commission, however1 Aid not intend in parapaph (b) to shorten the sixty- (60) day appeal 
period. Since tho tixty- (60) day 11ppeal period il based upon actual or constructive notice or 
knowledge of the decision complained of rathor than: the actual date of the decision complained 
of. the Commission•s intent in paragraph (b) wu tO establish a finn deadline beyond which no 
appeal could be filed. A~rdingly1, the Commission bas revised parasraph (b) and added a new 
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paragraph (c) to clarify that all a.ppellants have at least sixty (60) days from the date of the 
decision complained of in which to file an appeal. When an appellant seeks to file an appeal 
more than sixty (60) days after the: date of the decision on the grounds that the appellant did not 
have notice or knowledge of the d'~sion until some time after the date of the decision, the latest 
date an appeal can be filed is ten (llO) days after the structure is Wtder roof. The cap in paragraph 
(b) on the appeal period, however, does not relieve an appellant of the responsibility of filing a 
timely appeal, within sixty (60) days of actual or constructive notice or knowledge of the 
decision complained of. 

Finally, Holland & Knight recoiill:nends adding a paragraph that states an appeal that is timely 
filed is subject to dismissal oo equitable srounds, such u ladles and estoppel. Because ao 
appeal may be dismissed 011 my nmnbcr of grounds, the Commission hu declined to add the 
suaested language. 

The proposed rulemaldng was reierred to the National Capital Planning Commission (NCPC) 
under the terms of f 492 of the District of Columbia Charter. NCPC, by report dated June 6, 
2002, found that the proposed text amendment would neither adversely affect the federal interest, 
nor be ioconsisteot with the Federal Blcmenu of the Comprehensive Plan for the National 
capital. 

Thent are no Advisory Neighborhood Commission or District of Columbia Office of Planning 
reports in this cue. The Office of the Cotparation Counsel has determined that this IUlcmalcing 
meets its standuds oflegal sufticicocy. 

Apart from the clarifying amendments noted above, no substantive changes to the rulcmaking as 
proposed have been made. The Commission therefore took final action to adopt the proposed 
rulomaldng as tho final rulemakina at its public moeting on September 9, 2002. 

Based on the above. the Comn:tission finds that the proposed amendment to the Zoning 
Regulations is in the best interests of the District of Colmnbia, consistent with the purpose of the 
Zoning Regulations a:nd Zoning Act, and not ~t with the Comprehensive Plan for the 
National Capital. 

In consideration of the reasons set forth herein, the Zoning Conunission hereby APPROVES the 
following amendment to chapter 3 Jl., § 3112 of the Zoning Regulations, Title. 11 DCMR. 

Chapter 31, Board of Zoning Adj1.1stment Rules of Practice and Procedw'e, § 3112.2, pertaining 
to pro-hearing proceclures for appeals, is amended to reed u follows. Added language is shown 
bolded and underlined: 

3112.2 Any person aggrieved by an onier, requirement. decision, determination, or 
refU8a1 made· by an administrative officer or body, indudiag the Mayor of the 
District of Columbia, ill the administration or enforcement of the Zoning 
Regulations may file~ a timely appeal with the Board u follom: 
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1!l An anpeal tbaU be fUecl wltbln shty (60) dan from the date the 
oenon appeaUng tilt !Slmlpl!tr!tlve deslslon had potlce or koo!VIedge 
of the des:ltieg som+lped· of, or reaso9fbly tboulcl hm had potlg or 
knowledp of the clecl!lon somplalned of. whichever It earUer. 

OU If tbe desltlon gmplalned of lnvolvg the erestton, conatrucdog, 
f!SOMtrustloP. copyertloJL. or alteration of a •ttucture or part 
tbertof. the foUoga l!lbparagrapha thai ugbUJh the latest date op 
whish an appeal Ill)' be Gl.edi 

W No l.pPHl th.U be ftled later SJaap tel OOl claw after the date 
oa whJdl 11le ttructare or part thereof Ia aaettln II IIKler 
[!!£ For PVIIOIII qf tble gbparamph. the phrw "11114er 
I2Slf' meapt tU ltaU of compleU!a of a tt111CtJre or vart 
thereof' wbep dae NIP roof of the ttrueture or part tbereot 
Jll!l. the rogfl o( MY atrudurea Oft the mala roof Or Qld 
thenof. are " vl.w; apd 

!sl NotwithltaadiDg pK!IfiPbt Ca) gd (b) of thle aubuetlon, for 
purpol!l of tlt!bllelplpc · t1ae tlmellpen of ag agoeaJ uacler thlt 
tHbgstlon. an •PP""'t ••n laaye a mt•lpum of mty <§0> days from 
the date of ·the adpdpJeqatlye dec;ldoa somplalped or lp whld! to rue 
ID appeal. 

{!I} De Board may gtepd the •lltv- <60> day deadllte for the flHoa of 111 
appeal oaly If tb' ppell•t demonstrates that: 

ill IJw:e are gceptlt•al drsu1111tmea that are out!kJe of tht 
appeU!IIt't soptrpl apsl gtqld pot hau b"' gpopably 
agtlcluted lbat •MJM1eptlaliY IDtPaired the appeUapt'a abWty 
to ftJe M appealta tlae Boanl; and 

.Gl D!Latepslg of tip wW got prelucUce the parties to the 
appeaL u HtdGtd 11.13199.1. 

Vote of the Zoning eomnu..sion taken at its public meeting on May 13, 2002, to APPROVE the 
proposed rulcmaldbg: 4f-O-l (Carol J. Mittea, Pet« 0. May, Anthony J. Hood, and James H. 
Hemebam, to approve; John 0. Pusons, not votin& not bavmg heard the case). 

This order was ADOPTED by ther Zoning Commission at its public meeting on September 9, 
2002, by a vote of 4-D-1 (carol .J. Mitten, Peter 0. May, Anthony J. Hood, and James H. 
Hennabam to adopt; John G. ParsotiS not votin& DOt having heard the case). 
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In accordance with the provisions ·Of 11 DCMRj)028.9, this order shall become effective upon 
publication in the D.C. Register; tbat is, on FEB - 7 2003 . 

cUOiiMi 
ChalrmaD 
Zoalq Collllllillloa 



ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
ORDER NO. 02-01 
Z.C. Case No. Ol-Cil 

crm Ameadmeat -u DCMR) 
(Filing Deadline fo•· Appeall to dae Board of Zoning Adjustmeat) 

September 9, :ZOO:Z 

The full text of this ZoniD& Commission order is published in the "Final Rulemaking" section of 
this edition of the D.C. Register. 
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