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Accordingly, u the ·payment of child sup­
port is to be made a condition of probation, 
the procedural requirements should be sim­
ilar to those required where restitution is 
ordered. As the court stated in Morgan v. 
Wofford, 472 F.2d 822, 827 (5th Cir.1~73): 

prior notice and an opportunity to be 
heard are prerequisite where $7,000 res­
titution is ordered by a court of law to be 
paid out of appellant's weekly salary and 
the penalty for failure to pay is imprison­
ment. Espe<!ially when criminal sanc­
tions may be involved, we have always 
been careful to surround the procedures 
through which the ~tate may deprive a 
defendant of freedom with safeguards 
against pos~ible miscarriages of justice. 

See Sloan v. United States, 527 A.2d 1277, 
1~90 (D.C.1986) (restitution). Moreover, 
to enable appellate courts to review a child . 
support order, the order must indicate the 
manner in which the amount has been de­
termined. See Mu.mile v. Murville, 8U· 
pro,, 433 A.2d at 1109; People v. Pettit, 88 
Mich.App. 203, 205, 276 N.W.2d 878, 880 
(1979). See auo United States v. Lemire, 
232 U.S.App.D.C. 100, 127, 720 F.2d 1327, 
1354 (1983), cert. denied, 467 U.S. 1226, 
104 S.CL 2678, 81 LEd.2d 874 (1984). 

In sum, the trial judge had a constructive 
idea which properly focused on appellant's 
rehabilitation. ln the rush of events; how­
ever; the implementation of the idea was 
flawed. Dealing with child support issues 
is difficult in any evenL When attempted 
at a sentencing hearing in a criminal case, 
it cannot be accomplished summarily, but 
requires reasonable procedural protections 
for the defendant. It may be that the 
amount determined could be permissible 
since two chlldren are involved and appel-

2071: nu"""' v. Freemon, 397 A.ld 554, 556 
(D.C.1979). These considera1ions may make a 
probationer's compliance with such a condition 
difficult to evaluate, especially where, as here, 
the probationer was unemployed at the time 1he 
1emis of pr~tion were imposed. 

12. Under the Guidelines. a non-custodial parenl 
of two children who cams more 1han $7500 and 

· leu than 115,000 annually would, absenl un• 
usual circumstances. be required lo pay 26 per• 
cen1 of his or her sn,ss income for child sup­
port. There ii no pen:cniage for IP'°" income 
under 17501, although the minimum amount of 
child support required is SSO a month. If appel• 
lan1 cams under 17501 annually, requirin, him 

lant may be able t.o pay that amount when 
he is employed. On the other hand, the 
children may have other sources of support 
or appellant may have other obligations 
which would affect his obligation to pay 
once he is employed. In any event, the 
Guidelines provide for some flexibility in 
setting the amount of child -support baaed 
on the circumstances of the affected par. 
ties, see Guidelines, supra, 37 D.C.Reg. at 
3725-27, which, on remand, the judge may 
wish to apply.11 · . 

Accordingly, we hold that the trial judge 
abused her discretion in setting the amount 
of the child support payment, and we re­
verse that part of the judgment and re­
mand the case for further proceedings con­
sistent with this opinion. 

Affirmed. in pa.rt,· revened in pa.rt. 

~ 
William GILMARTIN, et al., 

Petitioners, 
.,_ 
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Adjoining landowners petition for re-
view of order of board of zoning adjust,. 

10 pay 150 a week co~ld resull in his payin, as 
much as 32 percent of his ,ross income. Ha-e 
the judce imposed an amounl in excess of what 
lhe Guidelines would appear to pennil sinc:c, as 
a non-custodial parent (so far as the .record 
indicates) of two children under the age of six 
who earned less than 17501, appellant could not 
be ordered, except in unusual circumstances, to 
pay SSO a week In child support. 37 D.C.Reg. at 
3731. Setting appellanl's child suppon obli• 
ption above the amounl iypically required UD• 

der the Guidelines may be permissible, but we 
cannol tell from the record. Cf. footnote 10, 
SuprtL 
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rnent, granting landowner's application for 
area variance for proposed parking space 
and permitting parking in front of land­
owner's property. The Court of Appeals, 
Belson, J., held that: (1) property for which 
owners sought variance from minimum 
parking space size requirements satisfied 
uniqueness requirements; (2) board's au• 
thority to grant variance relief for excep­
tion or extraordinary conditions was not 
limited to conditions brought about after 
adoption of zoning regulations; but (3) 
board was required to determine whether 
locating parking space within structure of 
carriage house was feasible and whether 
such alternative was, under circumstances, 
itself a practical difficulty. 

Remanded. 

J. Zoninr and Planning C::-509 
Property for which owner sought vari­

ance from minimum parking space size re­
quirements satisfied uniqueness · require­
ments; unique confluence of location of 
carriage house on property in relation to 
property boundaries on north and ease­
men ts on south made it necessary for own­
ers to seek variance. D.C.Code 1981, 
§ 5-424(g)(3). 

2. Zoni.nr and Planninr c=>496 
Zoning statute does not preclude ap­

proval of variance where uniqueness arises 
from confluence of factors; extraordinary 
or exceptional condition must affect single 
property. D.C.Code 1981, t 5-424(g)(3). 

3. Zonlnr and Planninr c=>489 
Board of Zoning Adjustment's authorI• 

ty to grant variance relief for exceptional 
or extraordinary conditions was not limited 
to conditions brought about after adoption 
o( ioning regulations. D.C.c.ode 1981, . 
§ 5-424(g)(3). 

.a. ZoninJ and Planninr ~489 
"'Other extraordinary or exceptional 

s1tuab0n or condition of 1pecir1e piece of 
property," as requirt'd by statute to war­
rant variance, need not have preceded pre> 

• JudF MACX was an .\s.1.oc:ia1e Judie of 1he 
eoun al the ume ol arsument. She became a 

mulgation of zoning regulation. D.C.Code 
1981, § 5-424(g)(3). 

5. Zoning and Planning c=,509 

In determining whether "practical dif• 
ficulties" precluded grant of zoning vari• 
ance permitting parking space that did not · 
comply with minimum length requirement 
next to carriage house that owner wished 
to convert to single ·family residence, board 
of zoning adjustment was required to de­
termine whether locating parking space 
within structure of carriage house was 
feasible and whether such alternative was, 
under circumstances, itself a practical diffi­
culty. D.C.Code 1981, § 5-424(g)(3). 

6. Zoning and Plannins $=>540 

Substantial evidence supported board 
of zoning adjustment's determination that 
there would be no harm to public good if 
owners of carriage house were alJowed to 
have variance from minimum parking 
space requirements, despite claim that oc­
cupant of carriage house would not park in 

· such space and exacerbate serious parking 
problem in the neighborhood by parking on 
the street. 

Richard Halberstein, for petitionen. 

Frederick D. Cooke, Jr., Corp. Counsel at 
the time the brief was filed, Charles L. 
Reischel, Deputy Corp. Counsel, Washing• 
ton, D.C., and Martin B. White, Asst. Corp. 
Counsel, Chevy Chase, Md., were on··the 
Memorandum in Lieu of Brief, for respon­
dent. 

Aurelius K. Wilson, with whom Leonard 
L. McCants, Silver Spring, Md. was on the 
brief, for intervenor. 

Before ROGERS, Chief Judge, and 
BELSON, Associate Judge, and MACK. 
Senior Judge.• 

BELSON, Associate Judge: 

Senior Judie December l. 1989. 
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Petitioners 1 challenge an order of the 
respondent District of Columbia Board of 
Zoning Adjustment ("BZA" or the "Board") 
granting an application for an area vari­
ance t.o David C. Barnes and Janet B. 
Barnes to permit a decrease in length by 
one foot in a proposed parking space and t.o· 
permit parking in the front rather than in 
the rear of the Barnes' property. These 
variances would enable Mr. and Mrs. 
Barnes to convert their twerst.ory brick car­
riage house into a single-family residence 
while complying with the requirement that 
a parking llpace accompany each single­
family residence.1 Although we are unper­
suaded by· petitioners' challenges t.o BZA's 
order on the issues of uniqueness and lack 
of harm to the public good, we conclude 
that BZA's findings are insufficient to sup­
port its conclusion that the applicants 
would suffer practical difficulties if made 
t.o comply with the zoning regulations per­
taining t.o parking for singie-family dwell­
ings. We therefore remand this case to 
BZA for further proceedings. 

Intervenor, David C. Barnes ("Barnes" 
or ''intervenor"), with his wife Janet B. 
Barnes, owns the subject property located 
just to the rear of 303 12th St., S.E., lot 8l4 
within square 991 located within an R-4 
district. a The subject lot is bo.unded on the 
east by petitioners Gilmartin and McCar­
thy's property and on the west by a public 
alley. It is improved with a two-st.ory brick 
carriage house currently used for storage. 
Square 991 is bollllded to the north by 
South Carolina Avenue to the south by D 
Street, to the east by 12th Street and to the 
west by 11th Street. The only direct 
means of access to the lot is via the public 
alleys, as there is no frontage on any public 
street. Both Gilmartin's and McCarthy's 
lots are beneficiaries of easements across 
the subject lot to the south (or rear) of the 

1. . Petitioners an: William Oilrnanin. Donald S. 
Ciood and ·John · McCanhy. Petitioners own 
property front1111 on 12th Street, S.E. in the 300 
block. 

2. 11 DCMR I 21!)1.I (1987) requires th~ prov!• 
· lion of a parkan, space with each dwellm1 unal 
for one-family dwellinp. 

carriage house so as t.o provide access t.o 
the alley. 

Barnes is seeking variances from the 
zoning ordinances in order to . convert the 
carriage house into a single-family resi­
dence. In his initial application to BZA. 
Barnes sought a variance from. the prohibi­
tions against converting ·an existing garage 
into a residence when located on an alley .. 
less than thirty feet wide. Barnes' initial 
application provided for two parking spaces 
on the lot, one to the north of the carriage 
house and one to the south, so as not to 
exacerbate local parking congestion. 
While ~e proposed parking space on the 
south of the carriage house was regulation­
size, the proposed north parking space wu 
smaUer, measuring nine feet by eighteen 

· feet. A regulation-size parking space ia 
nine feet by nineteen feet. 11 DCMR 
§ 2115.1 (1987). The Board approved 
Barnes' initial application despite petitiol)­
ers' contentions that the south parkmi 
space would interfere with their easementa. 
In order to avoid impeding the use of eaae­
ments on the south side of the carriace 
house, Barnes sought to delete the aouth 
parking space from his application for . ~ 
variance. BZA ruled, however, that a ~~ 
application was required. Thia. second ap: 
plication, the subject of this appeal, sought 
two specific variances: (1) from ordinance 
§ 2115.1 requiring parking spaces to be a 
minimum of nine feet wide and nineteen 
feet long; and (2) from ordinance § 2116~ 
providing that parking spaces may only ~ 
located in "rear'' or "side" yards of ...,_ 
dential lots (the Zoning Administrator ruled 
that the area to the north of the carriage 
house is the front). 

After a hearing at which petitioners and 
other neighbors opposed the requested var-­
iance, BZA granted Barnes' variance appli-

S. An R~ district consists of •those ~ DOW 

developed primarily with row dwelliop. but 
within which there have been a subsLamial 
number of conversions of the dwellinp iDlo 
dwellinp for two (2) or more families.• 11 
DCMR I 330.l (1987). 
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cation on October 7, 1987.' Petitioners part t.est, each part of which the applicant 
then sought review of BZA's order in this for the variance has the burden of satisfy-
court. ing before BZA may grant a variance: 

This court's standard for reviewing or- An applicant must show, first, that the 
ders of BZA is well-settled: "we must de- property is unique because of some phys-
termine: (1) whether the agency has made ical aspect or "other extraordinary or 
a finding of fact on each mat.erial cont.est.ed -exceptional situation or condition" inher-
issue of .fact; (2) whether substantial evi- ent in the property; second, that strict 
dence of record supports each finding; and application of the zoning regulations will 
(3) whether conclusions legally sufficient to cause undue hardship or practical diffi-
support the decision flow rationally from culty to the applicant; and third, that 
the findings." Levy v. District of Colum- granting the variance will do no harm to 
bia Bd. of Zoning Adjustment, 570 A.2d the public good or to the zone plan. 
739, 746 (D.C.1990) (citing cases). See also Capitol Hill Restoration Society v. Dis­
D.C.Code § l-1509(e) (1987 Repl.). "Gen- trict of Columlna Bd. of Zoning Adjust­
eralized, conclusory or incomplet.e findings ment, 584 A.2d 939, 941 (D.C.1987) (Capi­
are insufficient; subsidiary findings of ba- tol Hill II). 
sic fact on all mat.erial issues must support Petitioners contend that Barnes has 
the end result in a discernible manner." failed to aatisfy any of these three criteria 
Levy, 111.pra, 570 A.2d at 746. "If the iuid that BZA erred in concludi11,g that he 
agency makes no fmding of fact on a mate- had met them. We will address, in tum, 
rial contested iasue, this court on review each of the three prongs of the test set 
may not 'fill in the gap by making its own forth in Capitol Hill II. .supra, as they 
determinations from the record,' but must were applied by BZA. 
remand the case." Id. (citations omitted). 
This court will defer to the Board's int.er­
pretation of its own regtilations so long as 
its interpretation is consistent with the reg­
ulations and not "plainly erroneous." Id. 
We apply these standards of review to the 
issues before the court in this case. 

Intervenor sought variances pursuant to 
D.C.Code § 5-424(g)(3) (1988 Repl.).5 This 
court has enunciated the following three-

•· BZA concluded in pan as follows: 
Sub-section 2115.1 of the Zoning Regula­

tions nquiTeS that a parking space be a mini­
mum or nine feet in width and 19 feet in 
length. The parking space proposed will be 
measured only 9 by 18 feet. Sub-section 
2116.2 provides that parking may not be locat­
ed an front yards ol residential lot~ The 
proposed parkin1 will be loatcd in the space 
determined by the Zoninc Admin1sintor to be 
the ·front yard of the Jot. 

The Board concludes that the applicant has 
met the burden of proof. The site is affected 
by an cxtraordinary condition in that develop­
ment and use ol the site i, restricted by an 
rascmena. If ahc cas.ernent did 1104 exist. ahe 
,ub,cct variance would not have been request• 
ed. The required parking space cannot be 
located in the rur yard as oriaJnally proposed 
b«aus.c of the location of the easement in 
that area. 

5. D.C.Code t 5-424(&XJ) provides: 

(1] Petitionen contend that private en­
cumbrances such as an easement or cove­
nant, especially those in existence before 
adoption of the zone plan, may not satisfy 
the uniqueness test because such encum­
brances are "commonly found to exist with 
regard to all types of properties, and in all 
different zoning districts." Petitioners 
misapprehend the uniqueness criteria. As 
explained in Capitol Hill II, supra, the 

Where, by reason or exceptional nan-ow­
ncss, shallowness. or shape of a specific.piece 
of property at the time of the oricinal adop­
tion of the rc,ulations or by reason of excep­
tional toposraphical conditions or other ex­
traordinary or exc:cptional situation or condi• 
tion of a specific piece or property, the strict 
application of any rc,ulation adopted under 
§§ 5-413 to 5-432 would result in peculiar 
and exceptional practical difficulties to or ex­
ceptional and undue hardship upon the owner 
of such property, to authoriu, upon an apl)!=II 
relatin1 to such propeny. a variance from 
such strict application so as to relieve such 
difficulties or hardship, provided suc:h relief 
can be ,ranted without substantial detriment 
to the public aoocf and without substantially 
impairinc 1hc intent, purpose, and inte,rily of 
the zone plan u embodied la the zonin1 rcsu• 
lations and map .... 

Sa 11lso 11 DCM~ § 3107.2 (1987). 
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rationale behind the uniqueness test is that 
dffficulties that are common ·to or affect an 
entire neighborhood, or a substantial por­
tion thereof, are properly addressed by 
seeking amendment of the regulations 
themselves from the Zoning Commission. 
Id. at 942 (citing Taylor v. District of 
Columbia Bd. of Zoning Adjustment, 308 
A.2d 230, 234 (D.'c.1973)); Myrick v. Dis­
trict of Columbia Bd. of Z0'11.ing Adjust­
ment, 577 A.2d 757, 760 (D.C.1990). If 
such problems were addressed through in­
dividual variances, the effect would be a de 
facto amendment of the zoning regulations 
by BZA because requests by other owners 
similarly situated would have to be granted 
as a matter of equal protection under the 
due process clause. Capitol Hill II, BU· 

pro, 534 A.2d at 942. It is the Zoning 
Commission, however, not BZA that is em- · 
powered to make such amendments to the 
overall zone plan. 

(2) The test follows from its rationale. 
To support a variance it is fundamental 
"that the difficulties or hardships [be] due 
to unique circumstances peculiar to the ap­
plicant's proper:ty and not to the general 
conditions in the neighborhood." Palmer 
v. Bd. of Zoning Adjustment, 287 · A.2d 
535, 539 (D.C.1972), quoted in Myrick, su­
pra, 577 A.2d at 760. There is no require­
ment that the uniqueness "inheres in the 
land at issue .. .. " Capitol Hill II, supra, 
534 ·A.2d at 942. See als,:, Monaco v. Dis-

. trict of Columbia Bd. of Zoning Adjust­
mfflt. 407 A.2d 1091 (D.C.1979); Clerics of 
SL Viator, Inc. v. Di&trict of Columbia 
Bd. of Zoning Adjuatment. 320 A.2d 291 
(D.C.1974). The statute does not preclude 

{!lie approval of a variance where the 
uniqueness arises from a conf.luence of 
factor:sJ The critical ~int is th_a~ the ex· 
traordinary or exceptional condition must 
affect a single property. Capitol Hill II, 
,upra, 534 A.2d at 942. In this case the 
petitioners maintain that the exceptional 
condition is the general existence of ease­
ment.!. It is not, however, simply the exist­
ence of some unspecified easement that 
makes this property unique. What makes · 
this property different from others is the 
(act that. two specific _easements -cross the 
subject property in a particular fashion in 

relation to the improvement on the proper. 
ty so as to preclude the use of that P0rtion 
of the property for a parking space. Thua, 
it is the unique confluence of the particular 
location of the carriage house in relation to 
the property boundaries on the north and 
the easements on the south that makea it 
necessary for the intervenors ·to seek the 
variances, as BZA found. This, in effect, · 
makes the topography of the property 
unique. · Cf. Peterson v. Washington 
. Court Athletic Club, 28 Ohio App.3d 90, 
92, 502 N .E.2d 252, 254 (Ohio ClApp.1986) 
(unique topography of the land prevented 
construction of the pool in any place other 
than the side yard). While encumbrancea 
by easement are likely to be common on a 
larg~ number of properties in the neighbor­
hood as well as in other neighborhoods, it 
seems unlikely that many properties would 
. be affected in this particular way, so that 
these particular types of variances would 
be required for a large number of proJ>el" 
ties and, if granted, constitute a <k faclo 
amendment of the zone plan. 

This court has decided a closely-related 
issue in a manner adverse to petitionera' 
position in Monaco v. Di&trict of Columbia 
Board of Zoning Adjustment, mpra, W1 
A.2d 1091. There we held that privat.e 
restrictive.covenants "may be considered in· 
their own right as an extraordinary condi­
tion of a particular piece of property .... " 
Id. at 1099 (citing Capitol Hill RutoraJ.ion 
Society v. Zoning Commission, 380 A.2d 
174, 184-185 (D.C.1977) (Capitol -Hill/)). 
We see no reason to distinguish· between 
the covenants at issue in Monaco and the 
easements at issue in the case at bar. C,on­
sequenUy, we conclude that the Board's 
finding of uniqueness based on the exist­
ence of the easements across Barnes' 
"rear" yard is supported by substantial 
evidence in the record and is neither arbi­
trary nor capricious. 

(3] Petitioners also contend that BZA'a 
authority to grant variance relief for excep­
tional or extraordinary conditions is limited 
to conditions brought about after adoption 
of the zoning regulations on March 12, 
1958. The lot and carriage house were 
created prior to 1900 whereas the ease-
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rnents providing adjacent property owners area variances. See A.L W., supra, 338 
••free and uninterrupted use, liberty and A.2d at 431. . 
privilege of and passage in, over and To the contrary, consideration of Capitol 
along" the rear of the property were in Hill II, supra, in conjunction with Clerics 
place before 1920. Petitioners cite De Az• of St. Viator, Inc. v. District of Columbia 
carate v. District of Columbia Board of IJoard of Zoning Adjustment, aupra, Tay, 
Zoning Adjustment, 388 A.2d 1233, 1236 Lor, supra, and De Azcarate, aupra, indi­
(D.C.1978), in support of their position. De cat.es that circumstances occuning before 
Azcarate, however, does not purport to adoption of the zoning regulations may sat­
limit BZA's authority to grant variances to isfy the statute. In Capitol Hill II we 
situations in which the exceptional condi- stated, "the extraordinary or exceptional 
tions resulted from actions taken after conditions which justify a fmding of 
adoption of the zoning regulations. Rath- uniqueness can be caused by subsequent 
er, the particular conditions in that case events .... " Capitol Hill II, supra, 534 
occurred after adoption of the zoning regu- A.2d at 942, citing De Azcarate, aupra, 388 
·1ations. Our language in De Azcarate, ,u- A.2d at 1237. The use of the word "can" 
pra, 388 A.2d at 1236, reveals that the implies that we viewed De Azcarote as 
court was simply addressing itself to the extending the circumstances in which BZA 
facts posed in the case before it. The court could grant a variance from only those 
did not affinnatively hold that conditions conditions that predated the promulgation 
existing before adoption of the regulations of the 1958 zoning regulations to conditions 
would not suffice as the basis for a vari- that came into being after their promul­
ance. gation. Indeed, this is the most reasonable 

In addition, the express wording of the . 
statute does not limit the circumstances or 
conditions that can provide a basis for a 
variance to those that came about subse­
quent to adoption of the zoning regula­
tions. The statute merely refers to "other 
extraordinary or exceptional situation [sic] 
or condition of a specific piece of proper­
ty ... . " D.C.Code § .f>-.424(g)(3) (1988 
Rep!.). This is especially significant in 
view of the statute's specificity as to physi­
cal aspects of the property requiring that 
they exist "at the time of the original adop­
tion of the regulations .... " Id. More­
over, this court has held that prior knowl­
edge or constructive knowledge or that the 
difficulty or hardship is self-imposed is not 
a bar to an area variance, the type of 
nriance with which we are concerned in 
the inst.ant case. s~~ AL. W. v. District of 
Columbia Boa'l'd of Zoning Adju.stment, 
338 A.2d 428, 431 (D.C.1975). In Taylor v. 
Dutrict of Columbia Board of Zo-ning 
Ad;u.stmnzt. 308 A.2d 230 (D.C.1973), it 
was held that such knowledie or self-impo­
sition of the hardship would ordinarily bar 
a use variance. Taylor, however, has been 
limited to requests for . use variances, and 
has not been applied to application,, for 

reading of the statute. 

[4] Today we make explicit what was 
implicit in our previous opinions that cer­
tain "other extraordinary or exceptional sti­
tuation [sic] or condition of a specific piece 
of property" as stated in § 6-424(g)(3) need 
not have preceded the promulgation of the 
zoning regulation. This is the interpret&· 
tion adopted by BZA, it seems explicit in 
the statute, and we can discern no reason 
to reject this interpretation in the instant 
case. Consequently, BZA's decision to con­
sider these easements merits our approyal. 

[ 5 J Turning to "practical difficulties," 
petitioners argue that the only such dif£1-
culties suffered by intervenor in complying 
with the applicable zoning regulations for 
parking for single-family residences would 
be the economic coat of having to park 
within the interior of the residence rather 
than in a non-conforming space outside in 
the yard. Upon review of the record we 
conclude that the findings of BZA are in· 
sufficient to support the conclusion that 
intervenor would suffer "practical difficul• 
ties" in complying with the requisite zoning 
regulations pertaining to parking, and that 
BZA failed to make findings on all material 
contested issues of fact. 
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The seminal case in this jurisdiction on 
this issue is Palmer 11. Board of Zoning 
Adjustment, supra. In Palmer this court 
held that because of the nature of the 
respective types of variances and their ef­
fects on the zone plan, the higher "undue 
hardship" standard applies to requests fo~ 
use variances while the lower · "practical 
difficulty" standard applies to area varianc­
es. Id. at 540-41. Palmer did not estab­
lish a precise definition of what constitutes 
"practical difficulties." Id. at 542. The 
court merely set forth a general standard 
that the applicant must show that strict 
compliance would be "unnecessarily bur­
densome," leaving specific questions re­
garding the nature and extent of burden to 
a case-by-case analysis. Id. The court did 
state, however, that "it is certain that a 
variance cannot be granted where property 
conforming to the regulations will produce 
a reasonable income but, if not put to an­
other use, will yield a greater return." Id. 
(footnote omitted). Although this state­
ment was within the section of the opinion 
discussing area variances, it appears that it 
refers to the particular use of a property 
and thus the economic discussion is more 
appropriately confined to use variances. 
The Palmer test for determining "practical 
difficulties" for area variances · has been 
further refmed by our subsequent case 
law. In order to prove that an applicant 
suffers from "practical difficulties" two el­
ements must be proven: 

The applicant must demonstnte that (1) 
·"compliance with the area restriction 
would . be unnecessarily burdensome 
•.. ", A.I.. W. Inc. 11. District of Colum­
bia Board of Zoning Adjustment, D.C. 
App., 338 A.2d 428, 431 (19'75); and .(2) 
the practical difficulties are unique to the 
particular property. Barbour 11. District 
oj Columbia Bd. of Zoning Adjiatment, 
358 A.2d 326, 3Z7 (D.C.1976). 

Auociation for Preservation of 1700 
Block of N Street, N. W., and Vicinity 11. 

Dutrict of Columbia Bd.. of Zoning Ad­
jiutment, 384_ A.2d 674, 678 (D.C.1978) 
("1700 Block"). 

Economic uae of property has been con­
sidered as a factor in deciding the question 
of what constitutes an unnecessary burden 

or practical difficulty in variance cases that 
have used the Palmer analysis. In Barb­
our 11. District of Columbia Board of Zon­
ing Adjustment, supra, the court affirmed 
BZA's denial of an area variance applica­
tion from certain side yard requirements in 
order to expand the size of the applicant's 
kitchen. The fact that alternative methods 
of expansion without necessitating the vari­
ance would cost fifty to ninety percent 
more, or that the other methods would 
reduce the interior living space or backyard 

·space, was held insufficient to meet the 
burden imposed by the Palmer standard. 
Id. at 327. In 1700 Block, supra. however, 
this cow:t upheld BZA's grant of .an area 
variance from off-street parking require­
ments to the YMCA. The difficulties in 
compliance were that recreational facilities 
· would have to be reduced, including cutting 
the size of the swimming pool in half. 
Even if that were done, the coat of the 
parking spaces would still have been pro­
hibitive. If the normal number of parking 
spaces were included, the YMCA would not 
have been able to provjde all of its pro­
grams. In both Barbour .and 1700 Block 
the practical difficulties w~re ones of in­
creased costs and reduced en)oyment of the 
property. Yet it was clear that in the 
latter the costs were far larger and the 
restrictions upon use were far greater. In 
1100 Block, moreover, there was no feasi­
ble alternative that would have complied 
with the regulations whereas in Barbour, 
there were different designs that would 
have been in compliance with the regula­
tions, albeit with a consequent loss in back 
yard size or interior apace in the rest of the 
house. 1700 Block, supra, 384 A.2d at 678 
n. 13. 

Thus, Barbour suggests that a substan­
tial increase in the cost of an intended 
improvement coupled with some loss in the 
overall utility of the property was not a 
practical difficulty that merited an area 
variance. See also Myrick, .upra. 577 
A.2d at 761-62 (cost of renovation of interi­
or space insufficient to justify area vari­
ance where expansion of living space could 
be achieved in accordance with regula­
tions). On the other hand, 1700 Block indi-
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cates that at some point economic harm amo~g the proper factors for BZA's consid­
beco.mes sufficient, at least when coupled eration. Barbour, supra, 358 A.2d at 327. 
with a significant li~tation on _the uti!ity It iS' possible that a factor underlying 
of the structure. It 1s for BZA, m the first BZA's decision in the instant case was that 
instance, to weigh carefully the cl~im~ of the requested variances were de minimis 
p0tential difficulty advanced here m h~ht in nature.• The one foot di~ference in the 
of Barbour, 1700 Block, and other apphca- size of the parking space is almost negligi­
ble precedents. hie, especially where, as here, .the Board 

We repeat the observation we . made in determined that the grant of the variance 
Palmer, supra, 287 A.2d at 542, that the would not harm the public. The prohibition 
"nature and extent of the burden which on parking in "front yards" seems more 
will warrant an area variance is best left to likely to have been aimed at lots such as 
the facts and circumstances of each partic- · petitioners' that front directly onto public 
ular case." See Wolfv. District of Colum- streets than at lots along an alley, like 
bia Bd. of Zoning Adjustment, 397 A.2d intervenor's. In this case, because the lot 
936, 942 (D.C.1979) (this court ~efers_ ~ is completely enclosed within other lots and 
BZA's determination of the practical diffi- a public area, the distinction between the 
culties so long as the requisite fmdings of "front" and "rear" yards appears at least 
fact are made). negligible, if not ttrelevant. · 

BZA considers many factors in reaching In order for BZA to deal with circum-
a decision to grant o~ de~y a variance. ~n stances such as those presented in the ap­
A.L. W., Inc. v. Diatnct of Columbia plication for variances in this case, BZA 
Board of Zoning Adjustment, mpra, the has the flexibility to consider a number of 
court considered the issue of whether an factors including, but not limited to: 1) the 
owner wh? ~new or should have known of weight of the burden of strict compliance; 
area restrictions should be ~nted an area 2) the severity of the variance(s) requested; 
variance. The court ess~ntiall_y_ held that and S) the effect the proposed variance(s) 
prior knowledge or self-1~pos1tion of th~ would have on the overall zone plan. Al­
difficulty did not bar granting an area van• though BZA'a consideration of such factors 
ance. Rather, that fact ~as but ?ne ~f seems to flow implicitly from it.s conclusion 
many. fac~rs ~a~ BZA might cons1d~r. m that a failure to grant the variances would 
reachmg its deci.s1on. Id. at 431-32 (citing result in "practical difficulties" for the in­
Ozolim v. Horn., 26 A.D.2d 555,_ 2'70 N.Y. tervenor, and it is likely that BZA con­
S.2d 1001, 1002--03 (~966)). J.:- m AL. W., sidered it significant that the specific vari­
BZA m~y also ~~1der a wide ran~e of ances requested were slight and would not 
factors tn determmm~. whe~r ~ere IS. a? harm the overall zone plan, we must re­
.. unnecessary burden or practical diffi- • pecifitc findings as to what 

I " S M 407 A 2d at qull'e more s 
cu ty · et onaco, mpra, · practical difficulties BZA identified. 
109'7; Clerica of SL Viator, mpra, 320 . . 
A.2d at 294. Increased expense and incon- The Board also failed to make the req~1-
venience to applicants for a variance are site findings concerning each contested LS-

6. This coun may noc substitute its reasoning for 
BZA"1 when tha1 rasoni111 appears 10 be lac:k-
1n1 in its order Su. e.1.. uv, v. Distri&t of 
Cohilftlna Bd. of Z-U.1 Adiwt"'°''• SMF"- 570 
A.ld at 753 c·A cour1 may not supply• ra1ionale 
for 1he agency d«.as,on by con.,«1ure from what 
,, did.;. 10}ur function is \o 'as.sure that the 
~ bas l'Vffl full and reasoned coruidera-
11on IO all m.1enal facu and lSSUft. The coun 
can only perform 1hal NftCUOft when the qency 
d1Kloses the buis ol its order by an articulation 
With reasonable clanty ol its reason, for the 
decision.'· hL Cquounc ~rril:h v. Disrricr of 
Cohimbio &L of Zoni"I Ad1MSrmn11. 293 A.2d 

470 473 (D.C.1972), ofltl on remand. 320 A.2d 
282, (D.C.1974)). Oil rem&nd BZA may consider 
whether the variance sought is de minimis in 
nature and whether for thai · reason • corre• 
spondincly lesser burden of proof rests on. the 
intervenor. Su 3 R.M. Anderson, American 
Law of Zonina. § 2051 at 534 (1986 ed.); Stew­
art v. Zonin1 Heari111 Bd.. of Radnor Township, 
110 Pa.Cmwlth. 111. 531 Ud 1180. 1182 (1987) 
(•infinitesimal deviation (lot a few feet shon of 
one ac:rc] from complete compliance Is clearry 
wilrun the de minimis exception for grantin1 
dimensional variances.•). 
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sue of material fact. See Draude v. Dis­
trict of Columbia Bd. of Zoning Adjw,t­
ment, 527 A.2d 1242, 1251 (D.C.1987). 
BZA failed to address the feasibility of 
locating the parking space (or part of it) 
within the structure of the carriage house 
in order to comply with zoning regulations, 
or whether such an alternative was in the 
circumstances of the instant case itself a 
practical difficulty.7 Accordingly, we re­
mand this case to BZA for more thorough 
findings on "practical difficulties" consist­
ent with the views expressed in this opin- · 
ion. 

[6] Turning to the matter of the public 
good, we note that the basic harm asserted 
by petitioners is that conversion of the 
carriage house to a residence with two 
bedrooms and two full baths is likely to 
result in the addition of more than one car 
to the neighborhood. Petitioners contend 
that this will exacerbate an already serious 
parking problem in the neighborhood. Pe­
titioners argue that if the only space is on 
the north side of the carriage house, the 
difficulty of getting into that space will 
cause the resident to park on the street or, 
if not, to congest the alley area unduly and· 
impede the provision of municipal services 
such as trash collection. Intervenor, on the 
other hand, contends that it is unlikely that 
someone with a space right next to the 
house ·would park out on the congested 
street where parking is scarce, especially 
at night when walking through the alley 
might be dangerous. 

This issue presents a particularly fact­
based question more appropriately resolved 
by BZA. The Board explicitly found that 
an "occupant of the carriage house is most 
likely to park in the front yard of the site." 
There is evidence in the record on both 
sides of the issue, and the evidence in 

7. &mes made only broad ·condusory state• 
mcnts 10 the Board during the hcarin1 10 the 
cffea that ·,tae whole reason that I don't want to 
park inside· is because 1he propeny is more 
valuable to him with outside parkins. Barnes 
provtdcd no documeniation to BZA as 10 what 
the economic or other loss to him would be if 
he parked ins.ide nther than out. This court 
cannot consider for the fint time on appeal 
r1sures listed 1n interw:nor·s brief al 15 n. 4 as to 
the extent of possible losses due 10 in1crior 
parking in 1hc camase house. In rcrnandin1 

Barnes' favor is more than just his testimo­
ny. Petitioners themselves provided sub­
stantial evidence in Barnes' favor during 
cross-examination. Given the deference 
that we owe BZA, particularly on factual 
issues, we are satisfied that subst.antia} 
evidence supports BZA's conclusion that 
there is no harm to the public good or the 
zone plan. The Board's conclusion is am­
ply supported by the record. It flows ra­
tionally from its findings of fact. C.Onae­
quently, we conclude that BZA's order find­
ing that no public harm would result from 
granting the variances is supported by sub­
stantial evidence in the record and is nei­
ther arbitrary nor capricious.• 

In view of the fore going, this case will be 
remanded to BZA for further considera­
tion, and the entry of appropriate fmdings 
on the issue of practical difficulties. 

It is so ordered. 

Claude .Steve DAVID, Jr., Appellant, 
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Defendant was convicted on guilty 
plea to single count of second-degree mur-

this case to· BZA for funher proceedings. BZA 
may seek addilional evidence on this issue to 
support any findings on practical difficulty. 

a. M to petitioners' contention that BZA's n.ilinc 
in this case conflicts with their prior rulins in 
Barnes' initial application, case 14491, that the 
casements arc not rclevanl, the record in that 
prior case is not before the court and thus we 
do not consider it here. 


