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Kalorama Citizens Association (KCA) and Advisory Neighborhood Commission 1 C 

(ANC 1 C) present this statement in support of KCA' s Appeal in the above-captioned case. This 

Appeal seeks review under 11 DCMR §§ 3100 and 3112.2 of the decision of the Zoning 

Administrator to issue Permit No. B46999 for the construction of a structure comprising a roof 

deck and railing on the existing building at 1819 Belmont Road, N.W., on the grounds that the 

permit purports to authorize the addition of a structure for human occupancy that will cause the 

building to exceed the maximum height allowed by the Height of Buildings Act (36 Stat. 452 

(1910), D.C. Code§ 6-601) ("the Height Act"), in violation of that Act and §2510.l of the 

Zoning Regulations. 

The property involved in the present Appeal is the same property addressed in the Appeal 

of Ka/orama Citizens Association case (BZA Appeal No. 17109) ("KCA f'). In its oral 

discussion and vote on the first KCA Appeal at a special public meeting on June 22, 2004, the 

Board of Zoning Adjustment ("Board") by a unanimous 5-0 vote granted the appeal in part and 

denied it in part. Specifically, as to issues relevant in the present Appeal, the Board decided that 

it had jurisdiction to hear and decide issues arising under the Height Act, and that the roof deck 
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structure exceeded the 70-foot height limitation of the Height Act and the Zoning Regulations. 1 

No written order has yet been issued by the Board in KCA 1 This Prehearing Statement refers to 

a limited number of documents in the record of that Appeal, which we respectfully request be 

incorporated into the record of the current Application. (See Appendix A to this Statement) 

On February 25, 2005, following the Board's last oral decisions on KCA I, Montrose 

LLC applied for a permit to amend the earlier permit authorizing construction of the roof deck 

structure that the Board had found to exceed the Height Acf s height limitation. The application 

for the amended permit sought to "revise" that structure. Instead of a deck surface supported by 

its own joists, with a 36" railing, the accompanying drawings called for a deck surface ( dubbed 

"patio surface") consisting of 5/4" boards resting on 5/4" sleepers resting on the roof surface, and 

a 36" railing (see drawings at Attachment 2 to this Appeal). After the issuance of the permit, the 

original roof deck structure was demolished and a new structure erected in its place near the front 

of the top roof of the building. 

Most or all of the now demolished roof deck structure authorized by the original permit 

exceeded the 70-foot height limit imposed by the Height Act. In the present case neither the 

permit application, the accompanying drawings, nor the permit itself indicate what portions, if 

any, of the "revised" deck structure fall below the 70-foot limit (nor is there any indication in 

these documents that the height restrictions were considered in review of the permit application). 

Since, however, the gently sloped roof is almost exactly 70 feet in height at the front of the 

building, it is clear that some portions of the "revised" structure, both as envisaged by the permit 

and as constructed, do exceed 70 feet, and that therefore the permit was issued, and the new 

structure erected, in violation of the Height Act and Zoning Regulations. 

Both the Height Act (in§ 6-601.05(h))2 and the Zoning Regulations (in 11 DCMR § 

400.3, 400.4 and 400.8) do allow certain structures and embellishments to be erected on a roof, 

1 The Board denied the Appeal as to issues relating to floor area ratio (FAR), and granted the Appeal as to issues 
relating to compliance with roof structure setback requirements. The Board later reversed itself and denied the 
Appeal with respect to the roof structure setback as well. These FAR and setback issues are not addressed in the 
present Appeal. 

2 § 6-601.05(h) provides, in relevant part: "Spires, towers, domes, minarets, pinnacles, penthouses over elevator 
shafts, ventilation shafts, chimneys, smokestacks, and fire sprinkler tanks may be erected to a greater height than any 
limit prescribed in this subchapter when and as the same may be approved by the Mayor of the District of Columbia; 
provided, however, that such structures when above such limit of height shall be fireproof, and no floor or 
compartment thereof shall be constructed or used for human occupancy above the top story of the building upon 
which such structures are placed . . . ." ( emphasis added). 
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under certain conditions, in excess of the applicable height limit. However, neither roof decks 

(with or without railings) nor roof railings (with or without decks) are among the structures 

enumerated. Had the Congress intended initially or at any time thereafter to include such 

structures in the list it could have done so. It did not, and neither the Zoning Administrator, this 

Board nor the Zoning Commission has authority to do so. Indeed, the Board concluded in KCA I 

that roof decks were not among the structures exempted by Congress from the Height Act's 

limitations and that, in this case, the deck structure would have to comply with the 70-foot limit. 

It may be that DCRA or Montrose will seek to establish that the floor of the new structure 

is at or below 70 feet in elevation and will claim that therefore the Board should ignore the 

portions of the structure that exceed the Height Limit and allow the whole structure, perhaps in 

the interest of safety. The Board would have no legal basis for doing so: The Height Act makes 

clear that any portion of a building that extends above the allowable limit - as is indisputably the 

case here-is prohibited unless enumerated on the list of exceptions. Moreover, the Board's 

authority is limited to applying existing law and regulations: It obviously has no power to make 

new rules, whether for reasons of safety or any other policy consideration, and certainly not new 

rules that contravene an Act of Congress. 

The Zoning Regulations do allow penthouses for "mechanical equipment" in general (see 

11 DCMR § 400.8), in addition to the Height Act's list of roof structures that may exceed the 

applicable height limit (which includes penthouses for elevator equipment). This addition in the 

Regulations of penthouses for other types of mechanical equipment was supported by a 1953 

Corporation Counsel opinion, a copy of which is attached. That opinion reasoned that penthouses 

housing various types of mechanical equipment are necessary to the functioning of the building 

and are not intended for human occupancy, and are therefore consistent with the Height Act, 

which by its terms already enumerates certain mechanical equipment penthouses (namely, those 

housing elevator equipment) that were in use in 1910, and which bars any structure constructed 

or used/or human occupancy. As the rationale of the 1953 Corporation Counsel opinion itself 

makes clear, this provides no basis for making such an exception for rooftop structures of the 

sort at issue in the present Appeal, whether by interpretation of existing law and regulations or as 

a n~w regulation, since they are not necessary for building functioning and are clearly intended 

for human occupancy. 
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Finally, it is worth noting that in KCA. /, counsel for DCRA argued that the roof deck in 

that case was permitted under § 411.17 of the Zoning Regulations because the floor structure 

alone was not more than four feet higher than the surface of the roof. That argument may be 

readily dismissed in the present case (as it was by the Board in the previous case) because the 

Height Act contains no exceptions for roof structures less than four feet tall, and the Zoning 

Regulations cannot override this Act of Congress. Similarly, another argument attempted in 

KCA. I - that the roof railing height should not be included in calculating height for purposes of 

the Height Act, because 11 DCMR § 2503.2 does not count the height of railings- is utterly 

irrelevant. Not only would the Height Act control over any conflicting zoning regulation, but the 

particular provision in question relates expressly and exclusively to railings on structures on the 

ground - not on a roof. Clearly, as section 411 of the Zoning Regulations demonstrates, the 

Zoning Commission was perfectly capable of dealing with specific provisions and exemptions 

for roof decks when it chose to. 

For all of the reasons stated above, KCA respectfully requests that, in exercise of the 

powers conferred upon it by D.C. Code§ 6-641.07(g), the Board revoke Permit No. 846999 and 

order the unlawful structure purportedly authorized by the permit removed. 

By: 

By: 

Dated: October 4, 2005 

Respectfully submitted, 

Zoning Chair 

1827 Belmont Road, NW 

Washington, DC 20009 

· sion lC 

. Roth, Chairperson 

P.O. Box 21652 

Washington, DC 20009 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Preheating Statement was hand-delivered to 

Patrick Canavan, Director, Department of Consumer and Regulatory Affairs, at 941 North 

Capitol St., NE, Washington, DC 20002, and to Mary Carolyn Brown, Esquire, counsel for 

Montrose, LLC, at Holland & Knight, 2099 Pennsylvania Ave., NW, Washington, DC 20006 on 

this 4th day of October, 2005. 

Ann Hughes Hargrove 

APPENDIX A 

KCA respectfully requests that the following items previously made part of the Record in 

the Appeal of Kalorama Citizens Association (BZA Case No. 17109) be incorporated into the 

Record of the above-captioned Appeal: 

• Appellant KCA's Memorandum of Law on the Height of Buildings Act 
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such a penthous .,, 
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Tin, therefore, that the lut paraarapb ot aecUon S ot the Act ot J11.0• l 
1910, do .. not proh.U>1 t the pNffllc• ot buUdine 11&1.atenance panoanel 1" ' 
tireproot 1truct11roa construct.ad abO"l'e the ponliulble height liJai.t. 

Ia. 1u=at100, I caused a 1tucty to be uda ot the .let approud 
Jun• l, 19101 111d th• lep1lat.1Te b11tOZ7 of 1ucb J.ct, ld:tb particular 
retormce to the hat paragraph ot 1ecUon S ot 111ch .t.ct, u a rOllllt ot 
u!Ucb I bffe conclllded that the phrue 1n such pa.racnpb, "P1Dth011,9ee 
av11r oln ator 1h&tt.,•, ~ b1 construed to incl ode peotho11111 OTar 1t&ir­
V'~11 ludin.1 to t.he root m:id peat.bo111oa aur oU!er 11"'1l.it1es necen•r7 1n 
connect1011 vi th tho operation or a 'bllildinc, but not t.o 1.aclude penthousn 
to be usod !or re,sidential.1 office or busi.llsu purpoae.•• rurtber, I bffe 
concludod that t.be teni •b=an OCC'llp«Dcyt' u it ia uacl 111 aucb para.cra;,b 
ahould be coo• trlled to pr.elude the oon1truct:1mi or 11118 or peotbouse, !or 
resident.1&11 office or bWti!loH pi:rpoaes, but not t.o prN:llldt th• pr$8mc• 
in such past.house, or \::~ IU.intenan~ pe.rao:inel charg-1 with Uie 
opcat.iou a.ud uJ.utcw,ce ot t.he b-JUd1::c;• • uUlit.:1cs. 

'Cl• ae:iora.od\111 or the Chier E:ipnoer or 't.l:11 Dq::,m-tnent ot Inspect.ion 
&lco rester, to paragraph n,:;:,:!,erod l or Section XIII ot the ZDDirl1 111tg-al.a­
tiC:2S ot the Di., trict or Calc:l>i.a, u cct:ded, V\ieh reads u t'ollow, 
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•l. nie pnrrido.·.3 or t.!l• Act. or Ju:i• 1, 1910, u to 
spiru, ~vers, tc:ci, pia.·1:11:lc::s (de), pcnthouue:, ~er 
el.ll'lator ahatta, Tc:,UlatJc.:1 1l:l:i1't.s, cl:1::1~-s, -=ika ata.eo, 
a:id !1r;i.-spr-inlclcr t.c!:11 st:~U cc:iti.Du 1A :ull toz,:a and 
ertect., ac1pt. U-~t o:i b-.iildi:lzs hG:a!tcr erected tha c=­
m11110:1a-o ot the D!:st.."ict ot Colu::'::11.a abal.'l. not ,ppron t.ti• 
co:ia trt:ct.1011 ot t1rc-:::;:,rl!:.ia.,:o t.11:ln, ntar tcven, or bou=­
UI& tor air cc:-.di t.1~;: to a hd.~t. 1A =8" or lJO teat. 
11euvlld tr= tile lonl n! t.he cll."'b c;:pc,ite t.ht lliddle ot 
tbt rra:it or ti:. bdlda:;. ru-. C'j>rln1clcr tonics, ntcr 
t.ove.n, or bovai.Dc tor ctz cc:ditic::"...111( 9q\:ip1ait u;, be 
erected or enl&l-1ed on buil&ES e:d.at.i:lc pnor to J)ecmbc 
l, Ulili u pJ"OTidad ,mder !e.:t.1.oo XXIII of tbeae regulat.ioaao 
(Al lr.lJDdlld De::. l, 19li4 &:id Pcb. 251 191,8. )• 

ni1I reculatioa or t.t,e Zol11a1 Cc:."linio:i, u baa ber.i pouted out i."I 
the ••orand1111 or t.b• Cbiet Eagi:leor ot t.be D,:;,ubeut of ~ct.icm, wald 
cppou to hln'o • doable e!tect. Pir•t, it u;,oses a ~tau.on oci tt:• .i.ct 
or Jme 11 1910, et1e:e 1t. probilli\11 the conat.ruct1oa ot t'1r.,.spr1Dlclc 
tanks and wat.er t.o.,.ers abO\te lJO teot, a.ltt:o~b the JU:ie 1, 19101 Act 
apecU1c:Ll.ly per.:dt.a rin-~rinkler t.~ abcn the 130-toot he1pt. UJ:it., 
end ur be coast.ni-:d t.o penlit. l:.i\er tcn:er:i oboYe that UJld.t. But 1110::-0 
~orla:lt., the re,al&tio:i \:1-al.d c;,peu to deli:it the .t.ct of J'ltie l, mo, 
by 11:;>liedl;r a11tbor1d~ th• c~t.t'\\cUoa ot hOW11J:ir for aiJ" coad1 tio:li.a;: 
equ1p:s-t. ebffo ass;r hoigM li.l:it 11~li• hod '117' tlla Ja• 1, UlO, lot, 
vitb ~ ucepUoa ot t.he 130-toot heipt lillit. n wo111d appear, \hc-c.-­
!are, tba\ the ZCII.UII Cocd.a•icll, like tbe Direotor ot Iar,>ect.iODS, bu 
coDI~ the phrue llpctbo111e• crrer elevator •ba!'ta• to peraU. \ha 
coiuVIJCUOD ot houa1.A1 tor &1.r-c0Adit.1on1A1 equipatellt abon all beig:U 
limit. u-c.pt th• 130-toot be.pt Uzut. 

1ha 2o111D1 Regul.&UOM ot tb.• Dutrict ot ColaldA, u aftlded, !.&Te 
· bea pl"Olllll(ated by t.he zo:wic Ca:aiedon of the l)Utrict of Colah'J.1 
mder t.be Ht.bor1'1 coatd.l)ed iJa tb• A.ct epprond ,1\ale 20, 1938 (52 St.a~ 
7'17, u amdedJ T:l.tle S, eectioaa lilJ through 428, J>. C, Code, USl ~ >• 
AIIOog other thillp, 9'\lCh Act c:pCNC'9 the 1,onin& Ca::suHiOD to recuJ,Ate 
the h•ie)lt. ot bllild:1.cg•, except 1.he pen:d11ible heicht ot 11:J:f 'b~ 
•ball DOt uc•ed the u.x1.l:ma he.icbt. ot build:l.ags aathor:t.1ed b)' the Act 
ot J11ne l, mo, •1ra. P'llribc-, 1ecti01l U ot the .t.ct ot June 10, 193E 
(Sect.ion S-&24, J>. , Ccdll, 195'1 od.) prOt'idou 

•sec. u. Wbel'fl'ar the 
or t.h1.I .t.ct req • a groa er or c H o 7ar I co , 
otli~ c,pozi irp:::os, or Nqui.re a lo-nr he!.fht cf bv.Ud~ or 
c:-.lller ~or of otoncs, w req-.iiro I r-utu percc er 
lot to be lefi 1t11oce'llj)ied1 or !.~c,e ot.l:e::- bigber et&Jidarods t.hr.s 
&r• Z"Oq111rad 1D er c:.1:r ~ ot.::c:- c\.2~\.e or nnici_,el. r•fr-1].atio--...:i, 
the N~ct1= r-;~1 1:06:r n~~:1.ty of th:i., Act 11ball pcr.:i. • • "•' 
{Uldcr~G.=G,i i:.-.,;,litd) 
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,Accon11ngl.T, I aa ot U:e 6pinioa t.hd alU:ioi:ch t.b• Act of Joae l, 
]910, '11113 'be c-tnod to pel"lli t the cc:ast.rucUOl!.1 ab«e t.be •u:iJr.m 
heig:U l.1Jd.te utabllahod br 11:Ch .t.ct, ot·p1111tha111&1 1heltorin1 buildi.QC 
util.1 t1••• pr0\'1.d.1ng 1acb pe:it.!:l<>uaH ••et the other Nqllirmmta o! euch 
Act, neTerthde11 J)&Z'&p-a:pb 1 ot Sectian IIII ot the Zo:iin& Jeg:11lat.1oas 
ot t.!:e D11t.r1ct. ot Colll:Dbia bu the etrect. of prolzibiti.az the coa.,traetion 
ot 1uch pc,\bouaee abon tbe ]JO .toot. h&i&bt liait, although 1::;>liadlJ' 
pemi tUAc tho cC1111t.ruct.ion ot i,mtbouN tor air co:id1.t1oD1JI& ~=t 
aboTe t.h• lower baf.g:bt. lJJ:dta eat.abU..hed by t.11• Juzl• l, l.910, Aot.. 

The Chill! Encineer ot tl1e Departnent at Iupect.ioa concladH hi.I 
ae.::lorand.1.n of J1111• 16, l9S3, Yi~ t.he .tallov1ng p&rqra;,hl 1 

•It ii apparent. tbat a dtut.ion d.1..ttic'Qlt bot.h for tl:d..9 
otftcto r.d tor t.h• &N:biteot.a, om_.., and •ec.banical engineers 
v1ll ca:itJ..nue to c:l.1t 1111t.il 'botb the Act of 1910 and t.ha z.oa-
1.Dg Re5UUti.OD1 are clar1.t1ed &zld a camiet.e:it and equitable 
pol.icy establ.Uhed tor b~..b. 

•rt· aoc--.s to •• t.ll.at the iJikzi\ llld l1J:d tatiOQ or t.os 
Act ot 1910 ahould be est.abli1hed br Caa:l.u:l.ooer1 d.irectin, 
IIJld tbat t.be:r...tt.er \be Zai!N Reru].atiOIU be clarit1od ill 
order to be con.si1tent vi th eucli d.1rect.i.T .. 

•rt u rec:a,:,ic:oded tbd eucb di.net.in cleaz-17' u~blioh 
what equjp111ait ~ be 1.a a tp1111th0111e• ab<we the heic}lt UAit 
u eat.abliehed by the Act ot 1910, t.bet. t.bC'9 be a l.1J::i t1ng 
ld.H to 1uch peat-bo111e baaed OD a percent.age ot root area, 
and tJ\at. the Zoni.rlg CaaiH:l.011 81'1.ablieb r.gul&t.iCXUI · coo­
eilltent t.he:rewith, alao tor aucb pmt-boua• u uceod t.he 
1oning: haipt l1lli t.a b1dl are not lbcrre t.be 11-:1 ta utabl.1.ahed 
by the I.ct of Jmlt 11 1910. • 

InU=tuch u in -,q Tiev, the .act ot Jun• l, 1910, ~ be ccmtruad to 
penu t the cOQat.ructian, abot'e the nr:t.ou. heilht :U.Ut.e cstuliobed b7 
such .t.ct., ot pea\baun1 to bouae ntilit.iu oeceaearr 1D the oper&ti.Oll ot 
b~•, and to permit t.be presence ill 111cb pcnthouaea o.t POMIOIUl&l ro­
qu.1.recl to operate 1ucb ut:t.llt.ie•, the a:i1T aetioo roqllired o.t tba Cc::> 
-1u1oner, v1.th re;rpect. to .. t.abliahi.D.g •t.ba 1.Dt.ci\. aod u.1tat1oo ot 
the Act. o! 19101' vould be to direct tbair Secretary to tol"¥U'd a caw 
o! thi• op1nico to the Director or Inspect.ion tor hi.e i.?-.fon=..atioa &::d 
gv.id1t0c1. 

But u hu bM."I po:t.nted o.it =liar, t!l<I ca:,.a~ct.iou o! t!ie Ac~ or 
Jc• l, 19101 ill not all ~t. 1• Hquired to t'u.n1llh the •clArltica~~• 
r~c::;:cc:::ded by t.b• Chi.et ~ea. SiJ::1:1 the %o:w:g Z"C(l1l&tio--1 prcll.1!:it 
t.b:ll c=~t.ioD ot !ir• "?rinklc=- h:u::a, =.t.c- ta;r:..-,,, r.:- l:.r.-::.!:i:3f, t:: 
d..--<:~tur.J.Jig 1;-;u,pis:it ab«• 130 leo\1 n:h ro,.~t1c::., oft.:t!u .. 13' 
c.,1.olio~ to: 11.ll b~•• u a::rt.rc:ce ~'it ot l.30 tC'ct., n::,\. b­
olc:U::;;; ~i.ru, d:::ioe, p1a:::,,oJe,, pat.b:::.Jc~ t'Te:' elan.te::- :h::.:t:: 1 
Tc::1ti.l.aU0!1 al:.a.t\3 1 cl:iz::ic;e, c,d a:aok~tc:!.:s, 
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l. that. altboi:.)l tbe Act of J11ne 1, 1910, rel'l,l•t.illc tb1 bei&bt. 
of buildir~•• i:iq 'be co:-.stnl64 to pend. t the coaat.nct.1oa, lbOY• t.be 
Tariou.s height lu.11.a esuhliabed by 11ucll I.ct., ot pentbou.tea to •belt.er 
buildin& at.ilit.iee ,:,f all Id.Ilda, IIZ.d t.o pl!l'Clit. tb• pr••-• 1a a11eb 
pc11thol!Jlc.1 ot buil~1ng ui.ateu:ic• penaaael, parqrapb 1 of HCUOII nu 
of t.be za:s1ng Reguht.ioa• probi'b1t. .the oaastracU.on ebOl'e a beiaht ot 
130 tee\ ot t:!.r...-1prl.Dkle:r t.n!ca, water town, and pciiho11us tor air 
coadi t.1cniD& equ1p••t. · 

2. 1ha\ 1bolllA the Camiaaionen desire t.o aut.borise the 1)1rect.or 
or 1n1pe0U.0c to spprOYe pie11 for t.be c-trw:Uon, abon t.be au:::lma 
be1pt. lild.t.s e,t.bl11bed b7' tbe Act. ot June 1, UlD, of peAUlousu to 
1helt.ei' bll1.ldin& 11t.Wt1u, U voiild eppar ll90HHJ'1 that. t.beN tint. 
be a chaiic• in the Zcm1.rlc aeiu1at1c:D.1 ot the Diat.rtct. of Col-=111&, 1lb.ich 
are caatZ'ollillg. 

,3. That. t.he Cor::::I.Hiazien forward a c:cp:, of th11 cpiDioa to (l) t.bt 
Direct.or ot ,Inspect.ion, I>. c., &11d (2) t.be !l. C, BuUding COCW l.drilar,' 
Co::I. t.t.ee, for ap;,ro;,ri.at.e reca:mcidat!on relati.llt to Ui• desirabW t, 
ot cand.1.ng t.be Zoning J1eru].at;tas1 of tlle Diltrict. of Col1Cll1a so u to 
clari,(r the preseat. \IIIC«rta.1D1i, ~arding tll• oout.Nct10C1, abcne c~ 
beipt. l.1Ja1.ta, or penthouau t.o •belt.ff b\dldillr utUitiea. 

RFJC:hll 
7/~/S'J 

/e/ VERN~ E. WEST, 
Corporation C011Mel, D. C, 


