BEFORE: THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

In re: BZA Application No. 17310

Appeal of Zoning Administrator's Decision
1812 35" Street, N.W., Washington, D.C.
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MOTION TO AMEND APPEAL
TO INCLUDE NEW REVISION TO PRIOR BUILDING PERMIT

1. Request to Add New Building Permit to Appeal

Il 4 R

4 .
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Deidre Stancioff, by and through undersigned counsel, hereby seeks to
amend her previously filecl appeal to incorporate a recently issued building
permit. More specifically, Ms. Stancioff, the Appellant in this case, seeks to
challenge within this appeal Building Permit Number B477090 (hereinafter “New
Permit’). This New Permit was issued by the Department of Consumer and
Regulatory Affairs (‘DCRA”) to the owner of 1812 35" Street, N.W. on or about
September 2, 2005.

Originally, this appeal related to building permits B461964, B467431 and
B468744. All three permits pertain to an addition and improvements to a semi-
detached single family dwelling at 1812 35™ Street, N.W. (hereinafter the
“Subject Property”). Appellant challenged these three permits based upon the
zoning laws and regulations of the District of Columbia, including provisions
relating to lot occupancy and side yards. In part, the owner of the Subject

Property and DCRA have defended issuance of the three prior permits based
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upon a proposed “trellis” which, according to the owner and DCRA, allegedly
converted the semi-detached dwelling into a row dwelling.'

The submissions in the instant appeal already included previously
available plans and documentary information regarding this so-called “trellis”
See Appeal and Supplemental Filing in Support of Appeal. The plans indicated
that the proposed “trellis” would be installed above the first floor of the dwelling.

On September 2, 2005, the New Permit revised one of the three permits
that was the original subject of this appeal (B467431). More specifically, the New
Permit was issued to “extend roof overhang on one wall to property line."
Apparently, this new projection is a substitute for the prior trellis. See attached.

Appellant first learned of the New Permit on October 7, 2005, while
assembling a supplemental submission of documents for consideration at the
rescheduled hearing on October 25, 2005.2

The Appellant respectfully requests inclusion of the New Permit in the
instant appeal. The New Permit relates inextricably to the issues presented in
the appeal. The “trellis” issue already was set for consideration by the Board.
The addition of a “trellis” to the plans is the factual basis upon which the owner
and DCRA intend to defend issuance of the earlier building permits.

If this change to the permits is excluded from consideration, the Board will
be reviewing permits that do not accurately reflect the owner’s currently approved

plans. For the reasons set forth below, issuance of the New Permit is yet

: These positions were expressed at the Board’s hearing in this appeal on September 20, 2005 and

during testimony at a related special exception proceeding on June 7, 2005 (BZA Application 17327).

2 Neither DCRA nor the owner of the Subject Property disclosed the New Permit to the Board or
Ms. Stancioff at the hearing on September 20, 2005. At that time, the Board asked DCRA and the owner a
series of questions that should have prompted such a disclosure.



another administrative decision by DCRA that contravenes applicable zoning
laws and regulations. The New Permit relates to the same legal matter that was
already set for consideraticn by the Board in this appeal, i.e., whether an owner
may convert a semi-detached dwelling to a “row” dwelling as a “matter-of-right”
by adding a “trellis”. Now, the same legal issue is predicated upon a “projection”
or ‘eave.”
i Issues Presented by Latest Building Permit

In or about October of 2004, the owner of the Subject Property added a
“trellis” for inctusion above the first floor of the Subject Property. Upon
information and belief, the “trellis” would have attached to the adjacent property
to the South. At the time. no written specifications were provided to DCRA
regarding the precise properties of the “trellis”. Evidently, the owner and DCRA
added this “trellis” in an effort to “convert” the semi-detached dwelling into a row
dwelling and, thereby, to circumvent the zoning restrictions applicable to semi-
detached dwellings. Thereafter, Ms. Stancioff filed an appeal of the building
permits and, in response, the owner of the Subject Property filed for a special
exception. In conjunction with that special exception application, DCRA wrote in
a memorandum to the BZA. dated March 2, 20095, that a special exception was
“required” due to the proposed addition to “an existing single family semi-
detached structure in the R-3 residential zone district.” The BZA delayed
consideration of the instant appeal in order to hear the special exception case
first. On June 28, 2005, the Board orally denied the request for special

exception, thus rejecting (1) the proposed lot occupancy in excess of forty



percent (40%), (2) an addition that increased or extended an existing
nonconforming side yard of 2.5 feet, and (3) certain architectural features of the
facade. Meanwhile, the owner of the Subject Property continued to construct
pursuant to the plans and building permits that were the subject of the special
exception proceeding and the instant appeal.

On or about July 21. 20085, the owner filed another application for a
building permit.® In the application, the owner stated the following: “Extend roof
overhang on one wall to about XXX from about 16", over 30’ long side yard, to
replace approved trellis (This is a revision to building permit # B467431).” Blocks
48-46 of the application stated that there would be “1 roof extension” at the third
floor that would be “30 ft” in length and “about 2.5 ft total” in width. According to
the application, the breakdown of the lot area would include 44% “building”. See
attached.

This latest revision to the plans included the following changes. First, the
so-called “trellis” was moved from above the first floor to the third floor near the
roof. Second, the “trellis” was, upon information and belief, altered so that it
would not touch the building on the adjacent property. Third, the new permit
described the latest addition to the plans as an “eave” and “projection”. See
attached; see also prior submissions in support of this appeal.

Despite the BZA's oral decision on June 28, 2005, DCRA Zoning
Administrator approved this revision on or about July 26, 2005. /d. The New

Permit was issued on or about September 2, 2005 (with the incorrect lot number

3 For the fourth time, the application included an incorrect lot number for the Subject

Property. See attached; see also prior submissions in this appeal.



for the Subject Property). The permit itself merely stated that the owner was
revising the earlier permit to “extend roof overhang on one wall to propetty line.”
It did not expressly reference the “trellis” or the effect of this revision upon the
prior plans to build a trellis. Thus, it was not apparent from a review of the permit
itself or the construction activities that the new overhang had any bearing upon
the “trellis” issue.

On September 13, 2005, the Board issued its written decision denying the
special exception application. On September 20", the parties appeared before
the Board to address the timeliness of Ms. Stancioff's appeal. At that hearing,
neither the owner of the Subject Property nor DCRA disclosed to the Board or
Ms. Stancioff that the “trellis” had been replaced with an “eave” by means of a
new permit.

The latest building permit perpetuates and compounds the zoning
deficiencies that were briefed previously in this appeal. The “projection” extends
over the nonconforming sicle yard. Thus, it increases an existing nonconforming
aspect of the structure. 11 DCMR §§ 2001.3. See also 11 DCMR §§ 2002.5,
2002.6. Moreover, the “eave” has been added to a new third floor of the
dwelling. That third floor already was the subject of this appeal because it
wrongfully increased the nonconforming aspect of the structure.

The new “projection” also violates 11 DCMR § 2502.1 and 2502.2.
Notably, the projection could not reach the lot line unless it is 2.5 feet in width. If
s0, such an eave would exceed the maximum permissible distance for

projections. /d.



. Conclusion

It is now evident that the owner of the Subject Property and DCRA have
absolutely no intention of complying with the Board's related special exception
ruling (BZA Application 17327).. No effort has been made to revise the plans and
permits so that the structure comports with that BZA ruling. Instead, DCRA has
issued a new building permit to the Subject Property which also violates the
zoning regulations and perpetuates earlier violations. Meanwhile, the owner of
the Subject Property clearly was hoping that the Board would rule on the instant
appeal based upon out-dated permits, thereby justifying further non-compliance
with the Board's determinations. If the latest permit is not added to this appeal,
then the owner undoubtedly will use the recent change in the plans as a basis for
ignoring any unfavorable BZA ruling in this appeal. At every step, the owner of
the Subject Property and D'CRA have tried to circumvent the zoning laws of the
District of Columbia. Consideration of this latest permit is necessary to preciude
yet another effort to circumvent such laws and the rulings of this Board.

For the foregoing reasons, all four building permits should be considered
in this appeal. Appellant respectfully requests an order granting her appeal and
finding that the building permits were issued in violation of the zoning laws and

regulations of the District of Columbia.
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Nathan |. Finkelstein, Esq.

Robert Goldman, Esq.
FINKELSTEIN & HORVITZ, P.C.
7315 Wisconsin Ave., Suite 400 East
Bethesda, Maryland 20814

(301) 951-8400

Counsel for Deidre Stancioff

CERTIFICATE OF SERVICE

| hereby certify that the foregoing Motion, including all exhibits, was served
on October 11, 2005, via first class mail, postage prepaid to the following:

Advisory Neighborhood Commission 2E
Attn: Ed Solomon

3265 S Street, NW.

Washington, D.C. 20007

George R. Keys, Jr.
Jordan & Keys, LLP —_ M d ye a
1400 16" Street, N.W.
Washington, D.C. 20036

( ao;\ ;2 8-
Alan H. Bergstein, Esq.
Office of the Attorney General
Land Use, Public Works and Utilities Section
801 North Capitol Street, N.E.
Washington, D.C. 20002

Zoning Administrator

D.C. Department of Consumer and Regulatory Affairs
941 North Capitol Street, N.E.

Room 2000

Washington, D.C. 20002

Ellen McCarthy, Director
D.C. Office of Planning
801 North Capitol Street, N.E.

4" Floor
La;ne B. Horvutz

Washington, D.C. 20002
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