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Mr. Geoffrey Griffis, Chair 
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441 Fourth Street, NW 
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September 2, 2005 

*MD. DC., •• (, 

RE:: Board of Zonin!~ Adjustment Application No. 17310 
1812 35th Str-eet, N.W.- Appeal of Zoning Administrajt.o1r's 
Decision 

Dear Mr. Chairman and 1Vlembt9rs of the Board: 

Enclosed please find fvttenty (20) copies of the following: (1) Supplemental! 
Filing in Support of Deidre Stancioff's Appeal in the above-referenced matter: (2) 
Opposition to Motion to Diismiss. 

Sincer~Iy, 

/~' \ 
(r/:'y?:~ l I ~~. ' 

--~- , I 
\Laurie B. Horvitz, ~q. 

Attorney for Deidre 0. Stancioff 

Enclosures 

Board of Zoning Adjustment
District of Columbia
CASE NO. 17310
EXHIBIT NO. 30



BEFORE~ THE BOARD OF ZONING ADJUSTMENT 
OF' THll{ DlS:TRICT OF COLUMBlA 

Inn~: l!JZA Application No. 17:310- Appeal of Zoning Administrator1's Decisio111 
1812 35th Street, N."~V., ,~Vas:hington, D.C. 

OPPOSITION TO MOTION TO DISl\USS 

I. ][ntroduction 

Appellant Deidre Stanciofi (hereinafter "Standoff'), by and through undersign.e:ci 

counsel, hereby opposes the Motion to Dismiss that was filed by the owner of 1812 35th 

Street, N."W., Washington, D.C. (hereinafter "Owner"') .. The appeal was filed in a tirnely 

manner. As the Owner acknowledge:s, Section3112.2 of the BZA's Rules: of Practice 

and Procedure permits appeals within sixty ( 60) days a:fler the Appellant "had notice ()f 

knowlledge of the decision complained of, or reasonably should have had notice or 

knowledge ... whichewr is earlier." For the reasons :set forth bdow, Standoff filed 

appeal within the required timeframe:. Mor,eover, the Owner is 1barred by equitable 

principles from claiming any prejudiee based upon the timing of the Appeal. 

II. Argument 

Stancioff did not have notice of the zoning violations when the building permits 

were issued or construction began. Significantly, the relevant application fior buildiiig 

permit did not disclose a lot occupancy in excess of£orty percent (40%). See Stancioff 

Appeal at Exhibit 8. In fact, the A.pplicatio:n and permit did not even reference the 

correct lot and square in the District of Columbia. St2mcioff Appeal at Exhibits 7 and 8 .. 

Notably, the Ovmer also filled another application, dated December 29,, 2004, in 

which the lot occupancy in£onnation was misstated. That applieation repmted that 1the: lot 



area of the building would bt:: 40%) and the proposed gross floor area would be 967 square: 

feet. See Exhibit 11 to Appeal. 

Thereafter, the detailed plans for the Owner's improvements were unavailable 

from the: Department of Consume:r and Regulatory Affairs ("DCRA'') for a protra<~ted 

period of time. See Exhibit A hereto (e-mails to and from Toye Belllo regarding the: 

missing plans). When some plans we:re lo~~ated by Toye Bello at DCRA in early Fehrum·y 

of20105,. Stancioffs counsel :finally had an opportunity to examine them. HmNever, those 

documents did not accurately disdose the lot occupancy issue with adequate candor or 

clarity .. See, e.g., Exhibit B hereto (Cover Sheet- representing that the project would! 

have a "proposed lot occupancy" of "40%"). 

Meanwhile, the plat n~mainecl unavailable to Stancioff until after the i\ppealv,;as 

filed. See Appeal at fn .. 4. 

Stancioff diligently was trying to determine the lot occupancy of the proposed 

improvement from plans, DCRA officials and the Ovmer. On February 8, 2005, 

Staneiofi finally met with Toye Bello at DCRA and learned that the improvements 1n 

fact, exceed forty percent ( 40%) and that the added 'trellis" had been the alleged legall 

basis for DCRA's issuance of the: petmit See Appeal at p. 10. 

Significantly,. the Owner then promised DCRA and Stancioffthat a petition fi~,~~:· 

special exception would be filed immediately. Such promises were made on or be:Dore 

Febmary 11,2005. See Exhibit C hereto. Despite these promises, the petition 'was not 

forthcoming. Under th1~se: circumstances, Stancioffwas forced to file an app~~:al on 

Febmary 22, 2005 and to pay the $800.00 filing fee rdating thereto. 
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On February 23, 2005, the Owner again promised to file for special exception 

"within the next several days." According to counsel for the Owner, such delays 'were 

due to the "cumbersome" filing process, induding various notiees and other requiren11ent. 

See Exhibit D hereto. In fact, the petition was not filed until March 21, 2005, i.e., more 

than five weeks after the Owner first promised to file. 

Under these cireumstances, the O'Mller has absolutely no basis for objecting to the 

timing ofStancioffs AppeaL As the record demonstrates, the P~er was fiLdly aware: of 

the lot occupancy and side yard issues in October of 2004. See Exhibit E hereto (excerpts 

from hearing on special exception petition). The Owner knowingly proceeded with 

constmc:tion with full appreciation of the attendant risks. It knew that the "trdlis" 'Iivas 

added to the plans in an effort to circumvent the zoning regulations. 

Significantly, the construction was not substantially completed when Standoff's 

zoning concerns were shared with the Owner. Exhibit 5 to the Appeal includes time·· 

stamped photographs fi·om F1~bruary 5, 2005. At the time, the third floor had not beer1 

constmc:ted (except for a few pieces of lumber). The first and se:cond floors also were 

incomplete. Id. See also Exhibits hereto, establishing chronology of communications: 

with Ovmer. 

In the Motion to Dismiss, the Owner references a lawsuit that Standoff filed 

December of 2004 as alleged evidence that "Appellant was aware almost itmnediate] y 

that a significant construction project was underway on the adjacent property..'' 

Memorandum in Support of Motion at p. 3. The Owner does not disclose to the BZA. 1Ju; 

subject of that lawsuit, which related solely to damage that was sustained to .Sct~nci~!~t[~~ 

property at the time of excavation. See Exhibit F hereto. Standoff was challlenging 
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excavation that encroached by approximately two fe~~t onto her own prope1rty. Such 

circumstances did not c:onstitute notice to Standoff that the Owner also was violating th~:: 

zoning laws of the District of Columbia. 

III. Conclusion 

Stancioffs appeal was filed in a timely mann~;!r. She respectfully requests an 

oppmtunity to present testimony at the hearing on September 20, 2005 regarding this 

issue. She has been out of the c01mtry since the Motion was filed. Accordingly, shf~: 

seeks leave to address this issue Jnllrther by means of sworn testimony at the schedule:d: 

hearing on her Appeal. 

Respecdully Submitted, 

1.~/--:1 f 
1 ,,}(· ' {I I .v''. . \ 

\ V< ... , "" / -:::::?~ 
Laurie B. Honrit~~· 
Nathan I. Finkelst<:::in, Esq. 
Robert Goldman, Esq. 
FINKELSTEIN & HORVITZ, P'.C. 
7315 Wisconsin Ave., Suite 400 East 
Bethesda, Maryland 20814 
(301) 951-8400 
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~ERTIFICATE OF ~!ERVICE 

J[ hereby certify that the £oregoing Opposition to Motion to Dismiss, including a.lll 
exhibits thereto, were served on September 2, 2005, via first class mail, postage 
prepaid to the following: 

Advisory N e:ighborhood Commission 2E 
Attn: Ed Solomon 
3265 S Street,. N.w·. 
Washington, D. C.. 20007 

George R. Keys, Jr. 
Jordan & Keys, LLP 
1400 16th Street, 1\f. w·. 
Washington, D.C .. 20036 

Alan H. Bergstein,, Esq. 
Office of the Attorney General 
Land Use, Public Vv orks and Utilities Section 
801 North Capitol Street, N.E. 
Washington, D.C. 20002 

Zoning Administrator 
D.C. Department of Consumer and Re:gulatory Affairs 
941 North Capitol Street, N.E. 
Room 2000 
Washington, D.C. 20002 

Ellen McCarthy, Dire-ctor 
D.C. Office ofPlmming 
801 North Capitol Street, N.E. 
4th Floor 
Washington, D.C. 20002 
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.. '.aurie Horvitz 

From: 
To: 
Sent: 

"Bello, Toye (DCRA)" <Toye.Bello@dc~gov> 
'"Laurie Horvitz"' <laurleh@fandhlaw.com> 
Monday, February 07, 2005 3:40PM 

Subject: RE· Stancioff- 1812 35th Street NW 

1 should be able to accommodate you, under the circumstances Please call Evon Epps at 202-442-4576 to get you on my 
~~~lt=ndar for betv.teen 12:00 PM and 3:00PM. Look forward to meeting with you. Thanks. 

roytl Bello 
Zonmg Administrator 
')ept. of Consumer and Regulatory Affairs 
141 North Capitol Street, NE 
.;uite 2000 
' 02-442-4576 

-----Original Message-----
From: Laurie Horvitz [mailto:laurleh@fandhlaw.com] 
Sent: Monday, February 07, 2.005 12:05 PM 
To: Bello, Toye (DCRA) 
Subject: Re: Standoff- 1812 35th Street NW 

Mr. Bello- Thank you for your efforts to evaluate and solve the Issues presented. I certainly am pleased that you have 
located the plans. Could we review the plans within the next day or two? ·Ideally, we would obtain a copy fron 
DCRA of the applicable docwnents pertaining to the lot occupancy and other issues. 0( course, we would pay 
all reproduction costs. Meanwhile, we are eager for a meeting. Could we meet tomorrow (Tuesday)? -Laurie 
Horvitz (301) 951-8400 
----- Original Message -·---

From: ,!3ello, Toy§JQ_QM} 
To: '!._qurle Horvitz' 
Sent: Saturday, February 05, 2005 7:08PM 
Subject: RE: Stancloff- 1812 3'5th Street NW 

Indeed, t have located the plans and now have a clearer understandin~J of what the zoning issue surrounding the 
subJect site is. I have had my deputy contact the property owner for a meeting early next week to see about pursuing a 
resolution that Is considerate of and protective of each party's interest in this matter. Without prejudice to a specific 
outcome as to whether this becomes an appeal or an application for relief before the Board of Zoning Adjustment {BZA) 
my preliminary assessment Is that this is one of those vexing zoning situations which fall in such a grey area that there 
Is merit In more than one interpretation. 

Qu 1te frankly I think the formulators of the zoning regulations anticipated discordant interpretative opinions to the Zoning 
AdiT'Inistrator's, In permitting appeals of all and any determination. My first attempt will be to fashion an administrative 
remedy to a zoning conflict, if possible, but sometimes it takes an appeal to foster a better understanding of the intent of 
the regulations. 

I wdl schedule a meeting with you and your client after meeting with the owners next week, to inform and involve you in 
the attempt at resolution. Thank you for your patience. 

Toye Bello 
Zontl'q Administrator 
Dept 'ot Consumer and Regulatory Affairs 
941 North Capitol Street, NE 
Suite ?000 
202-442-4576 

-----Original Message-----
From~ Laurie Horvitz [mallto:laur!eh@fandhlaw.com] 
Sent: Friday, February 04, 2005 12:52 PM 
To: Toye.bello@dc.gov 
Subject: Stancioff - 1812 35th Street NW 

217/2005 



Page 2 oi 

Mr. Bello -I greatly appreciated your telephone call last evening. Per your suggestion, I am following up with a 
email. Please let me know whether you have been able to locate the relevant plans. Most Importantly, please 
clarify the proposed lot occupancy-of the project at 1812 35th Street, N.W. I look forward to hearing from you 
this afternoon. -laurie Horvitz, Esq. (counsel for Deidre Stancioff)- (301) 951-8400 
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,--.-------------------
) ', . ADDITION&. RENOVATION TO 

1812 35th STREET NVV Wt\SH1NGTON, D,C. 

ALLE"r' 

1B12 35TH STR£ET NW. 
LOT 27 SQUAF!E 81296 

RESIDENCIAL DISTRICT 
LOT SIZE 
EXISTING HOUSE FOOTPRINT 
EXISTING LOT OCCUPANCY 

· PROPOSE.D HOUSE FOOTPRINT 
PROPOSED LOT OCCUPANCY 
HEIGHT OF HOUSE . 
PROPOSED OF HOUSE 

R3 
240C' SF 
:337 SF 
26.5%· 
967 SF 
40:0% 

. 24'·-4". 
35'-·0" 

LIST OF DRAWING~~ 

A-1 .1\RCHITECTURAL PLANS 
A-2 EXTERIOR ELEVATIONS 
A-3 LONGITUDINAL SECTION · 
A--4 TRANSVERSE SECTIONS 
A-5 SCHEDULES I DETAILS· 
S--1 STRUCTURAL PLANS 
S-2 STRUCT. NOTES & DETAILS 
S--3 STRUCTURAL. DETAILS 

. M-1 MECHANICAL 
P--1 PLUMBlNG 

. E--1/E-l ELECTRICAL 
EC-1 ·EROSION CONTROL 

DEMOLITION PLANS 

\<:>.::>0 $~ X.. 

s.o 0 . i 
s,·~-';:·fS~~r 

yc-._. LQ\ !.( · 
i00C{ (]) 

\ ,_. 
\ 

. ~BASEM~NT DEMOLITION f~----------·-----------
~-~ --- . _. ----·-·--·--- .. ·----- --
.. SCALE; .1/<i" = 1'-Q" 

COVER SKEET 
DEMOLITION I EXISTING 
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Lauria Horiltz 

From: 
To: 
Sent: 

"Peter L. Goldman" <pgoldman@oreillymark.com> 
<laurieh@fandhlaw. com> 
Wednesday, February 16. 2005 5:32 PM 

Page 1 .• r 1 

Ms. Horvitz- per our discussion today, please be advised that I will be going to the Zoning Dept. at DCRA on February 22, 20Ch. 
to apply for a special exception for the property at 1812 35th Street, N.W. 

Per our discussion, please contact my office (703) 684-6476 (703) 548-8935 (f) by no later than February 17, 2005, with your 
client's approval for the firewall to be built. It is essential for the safety of both properties. Thank you. Peter Goldman 



LAW OFFICES 
FINKELSTEIN & HORVITZ, P.C. 

Nathan I. Finkelstein **• 
Laurie B. Horvitz ,... 

Robert J. Goldman ... 

Suite 400 East 
7315 Wisconsin Avenue 

Bethesda, Maryland 20814 
Telephone: (301) 951-8400 
Facsimile: (301) 9'51-8401 

Email: lnfo@CandhlL'I'I'.com 

February 17, 2005 

Via Facsimile (703) 548-8935 and First Class Mail 

Mr. Peter L. Goldman, Esq. 
526 King St., Suite 213 
Alexandria, VA 22314 

RE: 1812 35th Street Associates LLC 

Dear Mr. Goldman: 

*MD, • ll<, • 1: 

I received your ernail, dated February 16, 2005, regarding the above­
referenced property. As you know, we met on Friday, February 11th at the 
property. At that time, we discussed a number of issues, including the filing of an 
application for special exception by your client. My client, Ms. Stancioff, 
maintains that the proposed construction on 1812 35th Street impermissibly 
violates existing zoning regulations. 

Although I had been told previously by Mr. Toye Bello, the current Zoning 
Administrator at DCRA, that such an application likely would be filed by your 
client on or before February 11th, you provided us with a different timetable. 
More particularly, you and your client represented that the application would be 
filed on February 14th or 15th. Accordingly, I placed calls to you on February 141

h, 

15th and 161
h. Yesterday, February 16th, you stated that the application would be 

filed on February 22, 2005, in conjunction with an 11:00 a.m. meeting with the 
applicable government officials. These delays are extremely troubling and do not 
promote the trust and cooperation that you purportedly are advocating. 

As I explained quite explicitly on February 11th, my client's requested 
cooperation will not be forthcoming unless and until I receive evidence of the filed 
application for special exception. Until I receive proof of filing, Ms. Stancioff will 
not provide access to her property for purposes of the firewall installation. Under 
the above-referenced circumstances, your client is solely responsible for any 
resulting delays in construction. 



Letter to Peter Goldman, Esq. 
February 17, 2005 
Page Two 

Please understand that Ms. Stancioff is not waiving any of her rights by 
trying to resolve certain outstanding issues with your client. If she consents to 
construction of the firewall at a later date, such consent will preserve expressly 
all of her other claims. 

Sincerely, 

()f;t~A_;y 
Laurie B. Horvitz, Esq. 

cc: Deidre Stancioff 



Laurie HorVitz 

From: 
To: 
Sent: 
Subject: 

"Bello, Toye (OCRA)" <Toye.Bello@dc.gov> 
"'Laurie Horvitz"' <laurieh@fandhlaw.com> 
Wednesday, February 16,20051:44 PM 
RE: Stancioff - 1812 35th Street 

I will follow up on this and let you know promptly. Thanks. 

Toye Bello 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
941 North Capitol Street, N.E. 
Suite 2000 
202-442-4576 

-----Orlg Ina I Message-----
From: Laurie Horvitz [mallto:laurleh@fandhlaw.com] 
Sent: Wednesday, February 16, 2005 12:31 PM 
To: Bello, Toye (DCRA) 
SUbject: Stancloff- 1812 35th Street 

Page l .1f 1 

Mr. Bello - I am writing to inquire about the promised application for special exception that we discussed regarding the 
above-referenced property. As you will recall, the owners of 1812 35th St. represented to you that they would be fihng 
such an application by the end of last week. I met with the owner and her attorney on Friday and was told that the 
application would be filed on Monday or Tuesday. Despite these promises, I have not received any confirmation that tt1e 
application was filed. Please let me know the status of this matter. You personally recommended the filing of the spec1al 
exception. Your timely response would be greatly appreciated.- Laurie Horvitz (301} 951-8400 (counsel for Deidre 
Stancioff, 1814 35th St.). 

912/~~()( ~~ 
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()'REILLY 
Sr ----·- · NIARK, F~. <= . · Paul J. O'Reilly (MD) 11200 RockvHie Pillce, Suit;~ 301 

North Bethesda, Maryliiind 20852 
THL 1[301} 231-6330 
F!11X (:ml) 23!-6122 

Peter L. Goldman (DC MD VA)* 
Diana C. Theologou (MD) 

Rasheda M. Jiles (NC) 
ATTORNEYS AT tAW 

Of Counsel 526 King SIJreelt, Suite 2B 
Alexandria, Virginia. 22314 

TEL (703) 684-6476 
E'U( (703) 548 .. 8935 

Michael M. Ain (DC MD) 

Retired 
Eugene J. Mark, Jr. 

* neply to Virginia olfice February 23, 2005 

VIA FACSIMILE (301) 951-8401 
AND VIA REGULAR MAIL 

Laurie B. Horvitz, Esq. 
Finkelstein & Horvitz, P .. C. 
Suite 400 East 
7315 \Visconsin Ave., N .. W. 
Bethesda, Maryland 20814 

RE: 1812 35111 St1:yet Associates, LL(_and Stancioff 

Dear Ms. Horvitz: 

wa-''W. or~~illymark.co1n 

As I informed you this morning, my clients are in the process of filing the applic<:rti.c·n a 
special exception with the District of Columbia Zoning Board. This process ils curnbersoinc, 
various notice and other requirements. The application will be filed within the next severa.l days. 
after my clients complete the various requirements. This letter serves as notice to Ms. Stancioff 
that the special exception application is being filed. 

Accordingly, I request that you honor your agreement with me last week that Ms. 
allow my clients' workers on her property in order to build the fire wall. It is in b·cJ>th part:[e.:; 
interest to build the wall. 

Ms. Stancioffs failure to provide immediate approval for this work is an unmistakai:)h; s1gn 
of her bad faith amd obstmctionist tactics. The delays caused by your client are resulting in 
damages to the LLC. Please respond in writing by no later than 12:00 p.m., Friday, Febr•:JaJy 25, 
2005. Ifl do not have your response and Mrs. Stancioff's approval for the fire wall work b> then, 
the LLC will institute legal action against l\1rs. Stancioff. 

~~' J ~1~(-~-~-
Peter f/ Gol~ 
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GOVERNMENT 
OE' 

THE DISTRICT OE' COLUMBIA 

+ + + + + 

BO}\R.D OF ZONING ADJUSTMENT 

+ + + + + 

PUBLIC HEARING 

+ + + + + 

TUESDAY, 

JUNE 7 I 2005 

~- + + + + 

'I~he Public Hearing convened in Room 2 2 0 
South, 441 4~ Street, N.W., Washington, D.C. 20001, 
pursuant to n~tice at 1:00 p.m., Geoffrey H. 
Griffis, Chairperson, presiding. 

BOi\.RD OF ZONING ADJUSTMENT MEMBERS PRESENT: 

GEOFFREY H. GRIFFIS 
RUTHANNE G. MILLER 
CURTIS L. ETHERLY, JR .. 
,JOffiiT A. MANN I II 

OFFICE OF ZONING STAFF PRESENT: 

1:::LIFFORD MOY 
JOIDii NYl~RD 

OFFICE OF PLANNING: 

STEPHEN COCHRAN 
ARTHUR c.TAC'KSON 

Chairperson 
Vice Chairperson 
Board !Vlembe:t..· 
Board Member (NCP2) 

Deputy Secretary 
Zoning Specialist 

Office of Pla.nn:Lnq 
Office of Planning 

D.C. OFFICE OF THE ATTORNEY GENERAL: 

SHERRY GLA.ZER ,, ESQ . 
LORI MONROE, ESQ. 

This transcript constitutes the rninut"'::::: 
from the Public Hearing held on June 7, 20 OS .. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND THANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 {202) 234.-44.3::; 



1 MR. KEYS: Yes, potentially, cne other 

2 witness. 

3 CHAIRPERSON GRIFFIS: Okay. Yes, le:t' ::1 'JO 

4 ahead with questions at this point. Does the E!>Clard 

5 have any further questions? 

6 BOARD !V!EMBER ETHERL Y : I don't have a.::1y 

7 questions, Mr. Chair. I'll just note I think a ve:cy 

B important point you made. The history was somewhat 

9 helpful, but just from my perspective, I definite:!.'\:' 

10 won't benefit from a whole lot of cross examiruation on 

11 the t.rellis question, in light of the hiHtorjl. I 

12 mea.n, once a9ain, the history was helpful in. termB cr: 

13 laying out some of the context, but just in t:enns <:)f 

1 c· 
-> 

kind of still -- I'm still ~aiting for the pop. :'m 

still trying to get to kind of the payof:E ]::.ere.. S() 

16 just more or less as a guide for cross exam1.nat::t.:::D., 

1 ~, -I 

18: we are. Thank you. For what that's worth. 

19 CHA.IRPERSON GRIFFIS: Well noted. 

20 well. If there's no other questions from tlhe Bc)a:::·d, 

21 let's move ahead to cross examination. Que::·:ion::3:' 

22 J:vlS. HORVITZ: Thank you. !VIr. Dan, ju:.:;t t::) 

23 -- ·very, very briefly. So when was the first :t::tte 

24 that you learned that there was a potentia:. : ... ot 

25 occupancy problem with the lot? 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
W.:~SHINGTQN, D .. C .. 2.0005-3701 
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1 MR .. DAN: According to my notes, ::.t ·•11ra:::•: 

2 CH1URPERSON GRIFFIS: You n<=ed the 

3 microphone em. 

4 MR. DAN: Let me make sure. Thank yc:iu. 

S I keep forgetting. Everything is automatic nowaday::;:. 

6 I believe that we found out some time in mid October 

7 and that'' s what delayed our getting our finaJ. permit .. 

8 You have to go back in and discu~s with Faye what this 

9 meant and what we had to do .. 

10 MS . HORVITZ: Okay. And when clid.. ::tcu 

11 actually file for a petition for special exceptio~? 

HR. DAN: The petition for special 

13 extension -- exception was filed after ·-- in Fel::n:ll.l.d.r',·' 

14 after you inciicated that you were going to chal:er1.9e: 

15 our building permit. We went back and talked to T••llr. 

16 Bello and after talking to rvlr. Bello, we, at t:h.a.t 

17 time, at some time towards mid or late February, we 

18 said we were going to file :Eor the special e.xempt:L::m. 

19 But, as I said, it took us a while to collect al: ... t:.h:: 

20 material. 

21 We went to DCRA and requested all t .. h•'=: 

22 neighbor's ad.dresses and that took a couple of ><i'e,::•:k,;=.: 

23 to get to u::::. They couldn" t find our plcY::, .a.s I 

24 understand, you know. He sent out, even deli ''.rered ()UJ:: 

25 plot,, because the District bad misplaced that.. s:c, i ...... . 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323· RHODE ISLAND AVE., NW. 
WASHiNGTON, D.1;:, 2000S-3701 12~02} 2.34-443 3 
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1 took us a while to 9et all the information necess:al:"y .. 

2 MS . Hm~VITZ: In fact, it was filed in 

3 late March. Is that not correct? 

4 MR. DAN: It was filed on Ma:rch 21st, y·es. 

5 MS. HORVITZ: Okay. So you learned about 

6 the special exception problem in mid Octobe:::: and. you 

7 filed for special exception before this: Board in late 

8 Ma:rch. Is that correct? 

9 MR .. DAN: The reason we did that, as 111re 

10 say, we had a valid permit. 

11 MS .. HORVITZ: Okay. 

12 MR. DAN: We didn't need to fil,:=. 

13 MS. HORVITZ: Okay. Now, when waE: ·:::b.<~ 

14 o=iginal house built that you are renovating? 

1 ~· 

-' MR. DAN: I'm not sure when tr1at hc:n.1s•::: ·; .• w.E> 

16 built. The records that were sent --

17 CHA.IRPERSON GRIFFIS: Okay.. ';o;'e ':r:·e q:::: i .. n'] 

18 to keep short questions, short answers. If :~{<::<U d.::::n" t 

19 know the ansv1er to the question, you don't l'·(:J:10\\i'. 

20 

21 

22 question. 

23 

24 

25 don't know. 

(202) 234-4433 

t-1R. DAN':: I don' t know the answe:r:- . 

CHA.IRPERSON GRIFFIS: Okay. 

l~IS . HORVITZ : Okay. 

JV!R . DAl\I : I believe it wa:s 190'],. l::ru.t: I 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 



 

 

 

                F 



SUPERIOR COURT OF THE DIStRJCT~~~IA-·~ 
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BEFORE THE BOARD OF ZONING ADJUSTMENT 
OF THE DISTRICT OF COLUMBIA 

In re: BZA Application No. 17310 
Appeal of Zoning Administrator' a Decision 
1812 35th Street, N.W., Waahlngton, D.C. 

SUPPLEMENTAL FILING IN SUPPORT OF APPEAL 

Deidre Stancioff, b~' and through undersigned counsel, hereby submits 

additional exhibits in supptlrt of her Appeal of Zoning Administrator's Decision, 

BZA Case Number 17310. 

1. Plat for Building Permit, 1812 35th Street. 

2. Letters to and from Toye Bello, Zoning Administrator, dated March 7, 2005 
and March 21, 20m;. 

3. Memorandum from Board of Zoning Adjustment, dated March 2, 2005. 

4. Memorandum from Office of Planning, dated May 31, 2005, (excluding 
exhibits). 

5. Excerpts from Hearing Testimony of Andres Dan in the related special 
exception proceeding. 

1 



Stancioff also respectfully requests that Board of Zoning Adjustment 

incorporate by reference the entire record in Application No. 17327, i.e., the 

application of 1812 35'th Street Associates, LLC for a special exception. 

Respectfully Submitted, 

~.Cf~~~ 
Nathan I. Finkelstein, Esq. 
Robert Goldman, Esq. 
FINKELSTEIN & HORVITZ, P.C. 
7315 Wisconsin Ave., Suite 400 East 
Bethesda, Maryland 20814 
(301) 951-8400 
Counsel for Deidre Stancioff 

2 



CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Supplemental Filing, including all 
exhibits thereto, were served on September 2, 2005, via first class mail, 
postage prepaid to the following: 

Advisory Neighborhood Commission 2E 
Attn: Ed Solomon 
3265 S Street, N.W. 
Washington, D.C. 20007 

George R. Keys, Jr. 
Jordan & Keys, LLP 
1400 16th Street, N.W. 
Washington, D.C. 20036 

Alan H. Bergstein, Esq. 
Office of the Attorney General 
Land Use, Public Works and Utilities Section 
801 North Ciipitol Street, N.E. 
Washington, D.C. 20002 

Zoning Administrator 
D.C. Department of Consumer and Regulatory Affairs 
941 North Capitol Street, N.E. 
Room 2000 
Washington, D.C. 20002 

Ellen McCarthy, Director 
D.C. Office of Planning 
801 North Capitol Street, N.E. 
4th Floor 
Washington, D.C. 20002 
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GOVERNMENT OF THE DISTRfCT OF COLUMBIA 

Advisory Neighborhood Commission 2E 
R.epruent:ing the conununities of Burleith, Georgetown and Hillandale 

3265 S Street, NW • Washington, DC 20007 
(202) 338-7427 • FAX (202) 338-0279 • anc2e@erols.com 

March 7, 2005 

Mr. Toye Bello 
Zoning Administrator 
DCRA 
941 North Capitol Street, NE 
Suite 2000 
Washington, 20002 

RE: 1812 351
h Street, NW 

Dear Mr. Bello: 

You have been very helpful in responding to my concerns not only as Chair of ANC 2E 
but as a neighbor who lives around the corner of 1812 35th Street and of course, of Ms. Stancioff 
who resides at 1814 35th Street. \Ve have received a copy of her appeal to the Board of Zoning 
Adjustment and plan to panake in the May 5 hearing. In the meantime, this project is moving 
along at a rapid pace. I am enclosing a copy of a sheet from the application that I ask you to 
explain. I am confused as I know the lot occupancy allowed is 40% with a little wiggle room of 
2% more but when 1 see proposed lot occupancy a.t 44% why was this allowed without a BZA 
review as is requested by the engineer Faye 0? I find this very confusing. This project will 
probably be completed by the time of the BZA hearing in May so, ifpos::;ible, I would like an 
explanation now. l also wanted to bring to your attention that we had to have the MPD stop the 
work yesterday at 1812 as they had no permit for Sw1day work. 

I look forward to hearing from you and have always appreciated your timely responses 

~1~ 
Ed Solomon 
Commissioner, SMD 01 

enclosure 

COMMISSIONERS: 

Ed Solomon, District 1 Jobn Lever, District 2 Bill Skelsey, District 3 Brett Clements, Distric~ ·~ 
Bill Starrels, District ~) Pam Moore, Diatric:t 6 Charles Eason, District 7 



GOVERNMENT OF THE DISTlUCf OF COLUMBIA 
DEPARl'MENT OF' CONSUMER AND REGULA TORY AFFAIRS 

Oalce of the bnlng Administrator 

March 21, 2005 

Commissioner Ed Solomon 
Commissioner, SMOl 
Advisory Neighborhood Commission 2E 
3265 S Street, NW 
Washington, DC 20007 

Re: 1812- 35tb Street, NW 

Dear Commissioner Solomon: 

This letter responds to your letter of March 7, 200:5, in the matter of the referenced address above. 
Your letter sought an.explanation for the current statue of on-going construction at subject 
premises, in light of a scheduled appeal of the building permit before the Board of Zoning 
Adjustment (BZA). You also sought explanation for an attached Plan Correction List which 
indicated that BZA relief was ne1~essary to construct up to forty four percetlt (44%) lot occupancy 
withln the R-3 zone district, within which subject property lies. 

For chronological reasons, let me: first address the issue of the plan correction list. The Plan 
Co1Tection List fonn is an intem<ll plan review tool designed for the expres.i pwpose of 
communicating to an applicant, review comments associated with first line review of a filed 
app1ication and associated plans. Hence, plan review comments therein do not necessarily 
establish the final basis for approval or denial of an application. An applicant may respond to the 
comments in a Plan Correction List by amending filed plans in order to bring a proposal into 
compliance or otherwise. Ifpla11s are or cannot be revised into compliance., only then is an 
application denied and referred t() the BZA. This practice is underscored by the second comment 
in the Plan Correction List attached to your letter, which instructs the applicant to ''reroute 
decision to Zoning for action." 

In the instant case, the applicant revised the plans to eliminate the existing side yard, ostensibly 
by introduction of a trellis structure. The elimination of the side ys.rd infonned the basis for the 
detennination that subject property metamorphosed into a single f~ily row dwelling from its 
previous semi-detached· designation. Tbe effect of this change in designation was to pennit a 
greater percentage oflot occupancy. 

As you may be aware, whereas the R-3 :zone district limits semi-detached single family dwelhngs 
to a maximum forty percent (40%) lot occupancy, row dwellings may occupy up to sixty percent 
(60%) maximum lot occupancy (:See Section 403.2;11 DCMR). 

941 North Capitc1l Street, N.E., Sulte 2000, Washlncton, D.t. 20002. 
Pbo11•: £202) .441-4564 Fax: (lOl) 442-4.863 



It is in the context of this backgrc.und that I, subsequent to Ms. Stanciofrs complaint, overviewed 
and re-evaluated the approved building pennit. I detennined that though the approval of the 
building pennit met the letter of the Zoning Regulations, it appeared to violate the spirit of the 
Regulations in misappropriating its intent. For the foregoing reason, I reversed the interpretative 
decision of this office as applied, and in separate meetings with the property owner and Ms. 
Stancioff, and her attorney, infonned both parties of my strategy for redressing the standmg 
situation. 

My strategy entailed fmding a ba.lance of fairness to both parties' hard.c;hips. The property 
owner's good faith reliance on a duly issued building pennit, and the potential adverse impact of 
the project on Ms. Stancioffs enjoyment of her property. Therefore, in exchange for not moving 
revocation of the building permit, I instructed the propeJ.ty owner to file a revised permit 
application for referral to the BZA. The application before the BZA will seck a special exception 
pursuant to Section 223 .1. The a:13plicant understands that approval of the request by the BZA is 
not guaranteed. To that end, the applicant has the option of scaling back the. project to within the 
two percent (2%) flexibility discretion allowed the Zoning Administrator un.der Section 407.1, in 
the event the BZA denies the application. 

Ms. Stancioff and her attOI:J'!CY chose to file an appeal before the BZA, notvrithstanding that I met 
with them to outline what is the substance of this letter. I do not begrudge them their prerogative, 
but in the context of administrati,e appeals rights, my strategy, I believe, preserves Ms. 
Stancioff's right of participation :.n a public hearing which outcome has the opportunity to affect. 
A move to revoke the building pe:rmit would not have afforded her this same opportunity, would 
not have stopped the constructior:., and would not have been as expedient, given the 
Government's transition into a centralized administrative hearing process. 

If the notice for the application h1:aring bas not arrived yet, it should soon. I believe thls strategy 
to be balanced, fair and equitable in that the property owner is not subjected to the unduly 
punitive impact ofindefmite work stoppage and or revocation, given her good-faith reliance on 
the Government's issuance of the. building pert!Ut and Ms. Stancioff's rights of opposition to the 
relief sought before the BZA is p:reserved. It is important to note that a Stop Work Order was not 
feasible here, as there exists no evidence of construction beyond the scope of approved plans. 

I hope this provides the explanation requested by your letter and look forward to hearing from 
you should there be further questions about tbis matter. 

Sincerely, 

~~ 
Toye Bello 
Zoning Administrator 



 

 

 

 

                      3                     
 

 

 

 

 

 

 

 

 

                                                                                   
                                                                      

 



02-Jun-2005 1Z:Olpm From~DC OF;ICE OF ZONING 2Di'i27!inn T-·16Ci P 

GOVERN1~ENT OF THE DISTRJCT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY ,<\FFAIRS 

OUit:e of the Zoning AdmiJ[li.strator * * Jlr I -
March 2,, 2005 

ME~viOJRANDUM: 

TO: 

FROM: 

SUB.Jl:'.CT: 

Board of Zoning Adjustment 

Fay1e Ogunneye, Chief ~.......e.-·().,. 
Zoning R1~view Branch ~ \ ....... (\ • 

'"-._) 

Proposed Rear Addition to a Si.JElgle Family SE~mi-1)1etarc.bed 
Dwellinl~ locllted. at pn~mises 1812 35d1 St!:eet, N.VV., Lot(s) 
802:1 in SquaJ~e S-1296, Zoned R·3 

r......:P" 
E:::~ 
~ .. .,. 
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, .. ,.), 

"'t::::l 
3::::: 

, .... 
~' .. 1 

t.liW, 
·fl.:, 

Revi1:::w of plans for the proposed at 1the above subje1::t premises indicates that Ihe: Board 
of Zclning Adjustment appn:lVal is n:quin~d as follo·ws: 

BZA 

1. Special. exceptiolll pursuant to Section 223.1, requirements for 
addition to an existing sin.gle family se:mi-detached structure in. the 
R-3 residential zone distri.ct. (Section 3104.1) 

fo/ee 
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ADDRESS: 1812 35th Street, N.W. 

i 

/LOT AREA 
! 

!,LOT WIDTH 

II LOT OCCUPANCY 
I 4no'-
i " {0 d ) 

li PARKiNG SPACES 

I FRONTYARD 

:1 REAR YARD 

~~ c:nns:: v fl. on 
,1 WJWL- .1 ru '"" 
~~ 
'i ,, 
:j COURT, OPEN 
! 
~·-· _____ ,,~~ - --

' i 

REQUIRED 

I 2,000 Sq. Ft. 

20' 

l 

1 

N/A 

I 
N/A 

20' min. 

a• u 

N/A 

j COURT~ CLOSED , f~/A 

I 
I 

NOTES AND c"OMPUTAT!ONS 

LOT(S): 

ZONED: R-3 

ALLOWED PROVlDED 

I I 

2,400 Sq. Ft. 

20' 
~·~~,~-- --·~-~-. 

I I Exis~!: 72D Sq. Ft. 
960 Sn. Ft. Add.: 330 Sq. Ft. 

I Totai ... --- ""'- ,....._ ,,.""' -. .. nl\. J.UOU ;:,g. rL !tt.).[;Ho! 

N/A N/A 

Existing 

N/A 

I N/A 

I ' 
53.3' 

I 
? "' 

N/A 

I ______ j ____ ~ 
---'----- - --~--~--

SQUARE: S-1296 

VARIANCE 

I 

I 90 So. Ft. l3. 75%1 

I 0 5.5 (31 .25 Yo) 

I 

0 
-n 
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Oftic.e cfthe Directcr 

GOY.Bi .mNT OF 1HB DISTRICT OF COLU. JA 
OPPICE OF PLANNING 

* * * a 
a 

. 
!-•• 

.., ...... 
•<; 

MEMORANDUM ,J 

TO: Board of Zoning Adjustment 

FROM: ~.,Carthy 
Interim Director 

DATE: May 31,2005 

SUBJECT: BZA Application 17327 

APPUCAnON 
1812 35fll Stteet Associates LLC, the applicant, requcat1 aapecial exception under Section 223.1 
to retain a 3-story addition to an •OOstins one-family detached dwelling located at 1812 35!11 
Street, N.W. (Square 12965 Lot 27 (802]) pursuant to Section 3104.1 under Title 11 oftbc 
Dimict of Columbia Municipal Regulations (DCMR), Zoning. 

SUMMARY RECOMMENDA~OON 
The Office ofPlannina (OP) cam:Lot recommend approval of this requat becauac the application 
does not meet the lltlnd.rdt of Section 223.1. 

SITE AND AREA DESCRIPTION 
The subject pro~ is approxinuLtcly 0.05-acre (2,400 square feet) in size and immediately west 
of treo-lined 35 Street, N. W. It ia developed with a 1 ~story masonry dwelling (circa 191 0) 
ea.1qed to 3-ltoriea by an additi<Jn m11 under coutructioo.. The l)roperty alopea away from 35lll 
Street with sewnllarge trees in the rear yard sunounded by a 'Wooden stockade fence 
approximately 6 feet tall. There is :no direct a.cceu to this pzopaty from an existing service alley 
to the northwest, md no on-site parking. 

D~lopmcnt to the north, south, 1md west mostly .cOnsists of two-story frame and masonry 
detached-, semi-detached-. and row dwellin&•· There is also one 3-stary semi-detKhed dwelling 
in the southern comer of the square at the intersection with S Street. To thee~ acrou 35th 
Street are a 2-story apartm.ent building, and two building occupied by the Filmore Art1 Academy 
(a D.C. public school), and a fbrmer public 1chool bw1ding now occupied by the Corconm 
Gallery Art & Design College. TILe subjcc::t and tun"Ouncting ptopcrties are all within a 
~idence (R-3) zone district (please refer to Exhibits 1-3 ). 

APPLICANT'S PROPOSAL 
The applicant explained that fire destroyed the interior of the original building. Tbc e.pplicant 
later purchased the property in 2003 with the intent of renovating and expanding the vacant 

ainnnn ·; 

J ·-· 



BZA 17327 
May3l, 2005 
Page2 

dwelling, Building Permit #B461964 was ilsucd on May 19,2004 for repair of the fire damage. 
Building Permit 1¥B476431 subsequently iJJucd on November 8, 2004 was for construction of 
1~ -2 ~iJ.al tloors above the existing dwelling; and continuation ofthe resuhing 3-story 
atructure 27 .S-feet further into the Tear yard. The app licarion letter dated March 15, 200S, 
explains that the Department of Consumer and llegulatory Affairs (DCRA) issued the permits 
based on a tOW dwelling classification when in fi.ct it is a detached dwelling with an exterior 
wall in line with the northern property boundary. As stated in the letter, ''The row dwellins 
classification wu obtamcd by the (plazmed) addition of a trellis connecting the house to the 
~~aceut (dwelling) to the South," another em-line detached one-family dwelling located at 1810 
35 Street, N.W. 

The property iJ m a R-3 zone district that allow• row dwellings as a matter of right. Row 
dweD.ing u defined in Section 1 Sl9 hu no aide y•d setbac:b and is permitted a pereeutage of lot 
occupancy up to 60%. This property baa one aide yard setback of 3 feet, u de both ldjoiuina 
propertiet. therefore the Zoning Aclministrator ultimately concluded the dwcDins ia detached, 
and subject ttl aide yard setback and lot OccupallC)' limitations fur & detached dwellins. The new 
addition maintain~ the eXisting ncmconformiDa lide yard aetback of zero (0) ~et alone the 
northern property boundary, and r.be nonc:onf01'1Dina3~foot' setback from the ~outhcrn boundary 
for the upper-floor addition to the orip.l dwellins. It alao increased the lot Occ:upiDCY 

percentage to 43.7~%. 

In a memorandum to the Board of Zoning AdjUit:ma:lt dated March 2, 2005, the DCRA Z<ming 
Review Branch states the new cotiStrllction requlret special exception relief pursuant to Section 
223 .1. AI a rau1t, the applicant' 1 letter explains thia application was submitted to " ... eliminate 
the need for a trellis, eliminate the need for cbqng the clusification of the buildiq (from a 
detached dwelling to a row dwelling), and allow h the extension to be completed per the plans 
approved by DCRA" 

EXISTING ZONING AM» RELIEF UQUESTED 
The site it zoned R-3. Zoning Regulation Secticm 320.3 (a) allows one-fanu1y detached 
dweDinp pc:r Sections 300.3 (a) and201.1 (a), mdone-&milyrow dwellingl per Section 320.3 
(b) as a mltter of right in this zone district. Lot 802 dimenaions ~R less than the Rquired 
minimum width of 40 feet and 4,0(10 square feet of area for a detached one-fiml1y dwelling. 
Northem md eouthem aide yard sctbaclca ofO feet a4 as little u 3 feet, respectively, I1"C leas 
thau the minimum 8 feet required under Section 405.9: Zoning Regulation include the following 
provisions for expanding such nonc:onfozming buildi:ogs on n011conforming lots: 

"405.8 In the case of a buildin$ existing on or before May 12, 1958, with a side yard lesa than 
eight feet (8ft.) wide, an extemion or addition maybe made to the bulldmgi Prcyidod. 
rbet t11e width oftlle gjltjgg lid! )Wd slall not be clccreued; apd Proyided fi1rther. tJIIt 
the width ofthe oxiltinr side yard Wll be 1 tpipjmum of five feet (S ft.)." 

So, although the dwelling was constructed before 1958, neither non-conforming side yard 
setback can be extended as a matt.er·.of-rigbt. However, the following also applies: 

I!IZA 17371· lll2 Udllf N\V .... 
~ 11'C-'PM.llftrl1.2005 
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BZA 17327 
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Page3 

"'2001 1· ~lm-semet~.ta or ~tiona may be made to the atru~ture:, provided, that the following 
requirements shall be met: 

(a) The structure sha.U conform to percenta&e gflot occupancy requirements; and 
(b) The addition or enlargement itself shall: 

(1) Conform to WJe and mucture requirement~; and 
(2) Neither increase gr extend. my qiltina, nonconforming asmct of the 

structuRiDQI 
(3) Create auy nn: DQDconfprmi1y ofltrUctUre and addition combined" 

AJ constructed the addition coritinues .cmsting nonconforming upecta of the dwelling 8%1d results 
in the allowable lot occupancy pc:rcentage beina exceeded. This project is also subject to the 
following provisions of the Zoning ReauJations. 

Studard R·3 Emt1a1 After Required 
ReQuiniDent RenoV.tiOn Relief 

Min. Lot Azea . 4,000 a.:f: o.os acres Same YCI 
{2,400 l.f.) 

Min. LOt Width 40 feet 20 feet 1 Same Yes 
S~_Fo~ - 924 s.f. •: 11_050 a. f." -
Hei~_ 40 feet/ 3 stories 17 feet 4 '33 feet .. No 
Lot Occupancy '40% 26.S% 43.75% Yes 
SideY•d 8 feet 0 cl: 3 teet 0&3fcct;J Ya 
llelrYard 20.'fcet 81.5 feet 53.4 &:Ct No 
p ..... 1 sPICe 0 0 No 

It is apparent that a residential addition on this property is not possible without zoning relief 
because meeting the 8-foot side yard setback requirement on the 20-foot wide lot would only 
allow construction of an addition 4-fcet wide. M constructed, the resulting lot occupancy 
percentage exceedl that aDowed as a matter ofri&ht by apprOximately 3.8% and both tide 
property linea remain nonconformin&. The applicant therefore IUbmittcd a request tbr special 
exception relief under Section 22.3 fi"om theprovisicms of Section 2001.3, to .now continuation 
of the nonconfonning side yard aetbackl, md to.exceed the allowable lot occupancy perccmaae. 

ANALYSIS 
Section 3104.1 ·grants the Board of Zoning Appeall (BZA) the authority '"to grant special 
exccptiona where in the judgment of the Board, those special e:xcepticmt will be in hmnony with 
the &eneral purpo1e and intent of the Zenina Resulations and Zoning Maps and will not tend to 

1 From the IDDOtlted DC SUIY810r'• lllbdiYilicln plat dltld Aupst 2, 200.. 
2 Pmi.oallfOIDld floor mel &Wihect area iD half ltary ICCGfttiDt to D.C. lmd recorda 
' Pram the mbmiuecllhat o!Notel md Compv.tatiau 
4 From the Axonameic ofPropotecl Building (refer to Exhibits 4 & 7) 
5 'Ibe side YII'Cl1ea.ck ofthc rear portion ofdle additionfi'om the IOU1bem bo\mdary would be 8 feet, blat Dot the 

additional upper tloon owr in the «'d.lting dwelliDg 

BZA lnl7 ·11121~ ltNW.dve 
R.¥1"'= 12:01 PM. M-r 31, .200$ 



BZA 17327 
May31, 2005 
Pap4 

affect adversely the use of neighboring property in aceordancc with the Zonq Regulation~ and 
Zoning Maps." The re.ferenced special exception would allow the continuation of the 
noncanfonnina side yard 'ctback alona the northern l%1d southern boundaries, and increase in the 
allawt.ble lot occuPancy percentage subject to Section 223 provisions. 

C0111pllallee with Section 2l3 
Requireaients under this section include tllc following: 

223.2 The addition 1hall not Jurve a .sub.standtzlly adtlcrJc .affect on the we or mjoyment of arry 
abutting 01' fldjflcent dwtllling or propetty, In particular.· 

(a) 17ae ltglat and air available to ntdghboring p1'0pvtia shflll not be unduly rtfected,· 
The proposed addition doe~ not affect the air available to neighboring properties, 
how~ it significantly changes bow shadow~ are cast on propertiea to the north. At 
OP's request, the applicant's arc:hitect prepared shadow dil8flllll approximating the 
original conditions, the dweDing with the addition, and the dwellina with theoretical 
maximum ( 4-foot wide) addition aDowed under the Zonmg Regulatio:as (refer to 
Exhibits 4-9}. 

The.se diagram~ indicate that shadows cast by 'the current const:ruction or the original 
dwelling with a theoretical matter-of-riaht addition will (would) cover more of 
adjacent rear yards for a longer period from early fall through the winter. Under 
either option, the neighboring dwellina at 1814 3sta S'trect largely remains in 1hadow 
most of the day during this period. Note~ the "Slw:lowa of Existing House" 
diagram (Exhibit 8) also seems to i:ndicate that reducing the c:xiJtiDe addition to 1· 
story would still cast a shadow over the abutting rear yard in the winter. 

Diagrams alto indicate that the new consttuction will not affect the neighboring 
propctties to the south, and, because the adjacent 3S01 Street ri&ht-of-way it 80 bt 
wide, it doa not appear the neW shadow pctem will affect p.roperties on the opposite 
side of the street. 

OP is leu concerned about shadow• cut on the neighboring dwelling(s) to the north 
thm &bout how those shadows may affect the utility of the rear yards. The applicmt 
ia e:neounpd to consider 111tepping-down" the height of the addition to one story for 
that portion that extends ·beyond the orisinal dwelling. This would mitisate the extent 
and dll1'11t.ion of 1haclows cast in the fa1l months. Unless these or other effective 
mitigation melluret are proposed, OP CllllDOt conclude the light available to abutting 
properties is not substantially adversely affected. 

(b) The pn"w:zcy of use and ~t~joyment of Mlfhborlng properties shall not be 1111duly 
compromised; With regards to the neighboring property to the north, privacy of usc 
are not affected because the addition wall along the shared boundary does not include 
windows. 

:1ZA 17ll7 ·1112 3• lrNW.-. Jt.wiM•· 12:05 I'M,,..,,,,., 
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Concerning the ncighborine property to the south. the primary view from the a.<lditicn 
thU'C1 no or above the original dwelling (the portion of the bu11ding requiring zoning 
relief) appears to be over the neiahboring residence. Vicwa into the rear yard of the 
aoutllem property arc limited to the western end of the yard by a rear addition to 
southern dwelling .and the angle of view. Based on this information, privacy of the 
neighboring property to the south is not \.Ulduly cowpt omiaed by the subject addition 
or the proposeclspecial exception. Note that zoning relief wu not requested for the 
rear portion of tbc addition 'DGyond the original dwelling because it meets the 
requirement for an 8-foot aide yard Rtback from the southern boundary. 

(c) 'I'M addition, together wtth tlaa origtNzl building. as viewed from the street, alley, tvJd 
otlser public 'WQ)', shall not .subJttmt14lly vi.sutzlly intrude upcm the cha.,.act"~ scal1 
and pattern of housu along tiN w••t ftontl:lp; ... Tb.c new front fa~dc represents a 
sipificant intrusicu upon the 3s- Street frontqe in terms of it~ a architectural 
character and scale. V mtical artieulation of the second and third floors ncaatcs the 
rooflme of the origjllll buildina while TCflccting few chm:aetcriltica of rmre typical 
building facades al<)ng the street. A mc:n-e effective design approach could include 
briqbla the entire ~c out to the street. UJinS a sloped roof and dormers at top of 
the building to make it appear more iD. scale, and negCJtiatiD& with Buildin& Code 
ofticlali to reduce Cl!' eliminate the additional 3 feet of wall height required for the 
northern firewall. 

Although the alley c1ocs DOt abut tbia property, tbc addition dol2 not seem out of place 
when viewed fTom f.bc alley when compared with rear facades of other dwellinp. 

(d) In dcmomtrrJ.ting CG•rtlpliancc with (cz), (b), tmti (c) ofrhil swb&cction, the tJPplicant 
.rhallw• graphical .rvaMtGIID'IIII'IICit as plllM, pltotovaplv o.,. el~tion tmd 
~ectlon tb-awi'llgs ndftctw to ,.,..,Mt the reltltitm.rhip ofrhc pi'Opo.red additio11 to 
adjacent buildings, and vl6w from public 14CI)'.r. · Suffic.icnt graphical doCUJl'Hmtation 
W&l submitted for staff review and analysis. 

223.3 The lot oca.pancy of that dweRing or flat, topt'hu 'With the addition, shiJll not excud fifty 
ptifCGI (SfM) in the R-l tuJd R-2 tlinrit:tl or lfVCPJ(Y,PGClft a~) in the R-3. R-4 and 
R-5 Districts. This proposal is CO'Jllilteat with thillimrtation. 

223.4 The Botzrd may require 1pedal trctm.U i" the way of daip, screening. u.terior or 
interior lighting, building maMiitzll or othar fetztW"es for the protection of adjacent and 
nearby prop.Tt~. OP recommends tM£ ~pplicant consider reducing tbc heisht of the 
addition, particularly the: portion that extcmds beyond the original dwelling. They slJould 
alae CODSider redesignins the front fa9acle to be leas intrusive and reflect more characters 
of the surrounding architecture. 

Based on this information, OP cannot conclude that the application meets the requirements of 
Section 223. 

9 {0/900 'd 
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CompDance with Sectfon3104.1: 
Duecl on the tmc1ings of Section 2.23, gJanting the rcqueatcd relief would not be in harmony with 
the general purpose and intcmt of the Zoning Regulations, and Zoning Map. and proposed 
chug~ will tezd to acl"9enely affect the uae of the neipboring properties. 

COMPBEBENSIVE PLAN 
The C~cnsive Plan Generalized Land Usc Map designates this site and surrounding 
properties for Moderate Density resid.cntial development characterized by row house~ and garden 
apaanents u predominant uses. 

COMMUNITY COMMEN1'S 
A letter dated May 13, 200S from Chllr Bd Soloman, Chair, Advisory Neighborhood 
Commiuion (ANC) 2.B expressed opposition to the requested special ~eption relief. The 
public record alto include& letter~ in oppoliticm &om: Robert Robelua reaiding a:t 1818 3S6 Street 
(the second dwellin& to the north); taant Alc:xader StiDcioft'residins at 1814 3st' Street (tbe 
abuttiug dweD.in& to the north); Eupue mel Jocme Scanlan residing at 1806 35* Street (the 
second dweDmg to the south); and Daniello Barthelot residing at 1804 3S~ Stre~ (the second 
dweUina to the south). 

:UCOMMENDATION 
'Ibe Oftic:e ofPlanniD& (OP) cannot support appamal ofthi& request because the applicat?on doe& 
not meet the mndardl of Section 223.1. OP c:nco\l!'lgea the applicam to reduce 1l1e heisJrt of the 
addition, and redesign the front ~ade tc be tnCt"e in scale and character with the existing pattern 
of dwelling facades along 33'* Street. 

EMcl~ 

Attachment~: Bxhs"bit 1 Aerial Incluctina zossma 
Exhibit 2 Analecl View ftom the But 
Exhibit 3 AD&1cd View from the West 

910/LOO 'd 

Bxhibit 4 Axcmomctric of the Bxisting DwelliDg 
Exhibit s Axonom.Ctric of the Napbor .Bouaes 
Exhibit 6 Axonometric ofBxiJtiDa HoUle with Neigbborl 
Exlu'bit 7 Axonometric ofPropolod House 
Exhibit 8 Shadowl of BxiltiDa Bouse 
Exhibit 9 Shadowa of Proposed House 
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1 CHAIRPERSON GRIFFIS: -- the rear of your 

2 house? 

3 MR. DAN: -- the rear of my current --

4 that's right. 

5 CHAIRPERSON GRIFFIS: Okay. 

6 MR. DAN: From my current house. The 

7 current project. 

9 CHAIRPERSON GRIFFIS: Gotcha, yes. 

9 MR. DAN: The next picture is also on the 

10 alley. It is another house facing south on the alley 

11 fronting on S Street, and that would be --

12 CHAIRPERSON GRIFFIS: More contemporary or 

13 modern house? 

14 MR. DAN: That's correct. 

15 CHAIRPERSON 3RIFFIS: We don • t know which 

16 one it ie1, contemporary or modern, at this point. 

17 That 1 s thE~ rear of the building. 

18 MR. DAN: That 1 a the rear of the building. 

19 BOARD MEMBER ETHERLY: You don't have a 

20 frontal view of that particular property, do you? 

21 MR. DAN: No, I didn't --

22 BOARD MEMBER ETHERLY: Okay. No problem. 

23 MR. DAN: -- take that. I concentrated in 

24 taking what: I could see from the house and what people 

25 could see t:rom their yard. And finally, the last two 
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1 pictures are the two structures almost directly across 

2 the street from us on the other side of the street on 

3 35th Street. The first one is an apartment building, 

4 this picture here. And the next one is the Fillmore 

5 School, Corcoran, I think it belongs to the Corcoran 

6 Art Gallery, the Fillmore School. It's also catty-

7 cornered almost directly in front of us, but slightly 

8 to the s<:>uth. And these two buildings are -- complete 

9 my panorama of that block or that general area. 

10 Okay. Now, in designing our work, we 

11 determint! to maintain the front facade. We wanted to 

12 keep the front facade of the house and not change, try 

13 to minimize the view that you would have from the 

14 street. So what we tried to do is, obviously and we 

lS did, we kept the two, you know, the two floors and we 

16 added the: extra floor. And right now, that extra 

17 floor looks a little bit out of proportion, because we 

18 haven't f:Lnished our cosmetic fixes to that. 

19 And the reason it's a little taller is 

20 because WE! were told to put a firewall and we had to 

21 extend thE~ floor a little bit higher than we would 

22 have liked to. So it's a little bit -- you know, our 

23 upper floor is a little bit out of proportion, but we 

24 did the be:st to keep the same look of the existing 

25 house, whic::h we happen to like very much. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 (202) 234-4433 



59 

1 We filed the building plans on the 13th of 

2 August of '04 and we were issued Building Permit B. 

3 bravo, ~.67431 on the 5th of November of '04. Now, 

4 prior to being issued this permit, we -- you know, it 

5 took a fairly long tirrie from August to the end of 

6 November to be issued this permit. Prior to being 

7 issued t:~is permit, we were called by Faye Ogunneye 

8 and we WE~re told that the property was nonconforming 

9 as a sem:l-detached dwelling with respect to the lot 

10 occupancy. 

11 We were surprised by that. We said we had 

12 calculated a 40 percent footprint and that was our 

13 intent tc keep it at 4 0 percent footprint, but she 

14 said that since the side yard was nonconforming, that 

15 that side yard would count against the footprint. And 

16 according to her notes, which I think are part of the 

17 exhibit, there are two notes dated 10, October 5, '04 

18 and Octobt!r 16, '04. She said that the extra area 

19 was, approximately, 90 square feet. Although, being 

20 a scientist, if you multiply her numbers, she says the 

21 nonconforming yard is about 2. 5 feet wide by 30.5 feet 

22 long, that's -- we're talking about 77 square feet. 

23 And that yields about a 3.17 addition to above the 40 

24 percent occupancy that we were hoping to keep at 40 

25 percent. 
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1 Now, we met with Faye and tried to see 

2 what can we do here. By that time 

3 CHAIRPERSON GRIFFIS: Let me see if I 

4 understand so far what you have said. You have 

5 indicated that Ms. Ogunneye in review of this and she 

6 would be the acting Zoning Administrator, at that 

7 time, thought that this would need to it was 

8 nonconforming in the 40 percent, because the side yard 

9 was calculated into the lot occupancy? 

10 MR. DAN: Because the side yard had not 

11 been calculated, at that time. 

12 CHAIRPERSON GRIFFIS: Right. So that 

13 calculated. So any addition to this would need relief 

14 under 223, because it would be an addition to a 

15 nonconfonning structure? 

16 MR. KEYS: That 1 s -- I think you are 

17 taking it a step further than happened the following 

18 year. I think if you would let him -- allow him to 

19 finish the statement, he can --

20 CHAIRPERSON GRIFFIS: Okay. 

21 MR. KEYS: -- tell you what followed from 

22 that. 

23 CHAIRPERSON GRIFFIS: Right. What I don't 

24 want to sptmd too much time on, 1 mean, we 1 re here for 

25 a 223 and that's requesting -- why we're here. You 
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1 know, we have got the t:me to use, let's go right to 

2 it. 

3 MR. DAN: Right. As a result of that, we 

4 ask what can we do. 

5 CHAIRPERSON GRIFFIS: Sure. 

6 MR. DAN: You know, we have done, you 

7 know, all the plans. We have done all the 

8 calculations, the work, the structural work. And she 

9 indicated that if we were to build a trellis above the 

10 nonconforming yard, then that would make it a -- that 

ll would qualify the site, the house as a row dwelling. 

12 CHAIRPERSON GRIFFIS: Sure. 

13 MR. DAN: And the side yard would no 

14 longer be there. So (a), first of all, it would not 

15 count as <1 side yard, but basically that now the lot 

16 occupancy could be 60 percent instead of the 40 

17 percent. ·So it was on this basis that we were granted 

18 a permit c1n November and that's when we commenced the 

19 work. 

:20 Now, before we commenced the work, we, you 

:21 know, triE!d to talk to the neighbors. We talked to 

22 the neighbors actually. We didn't try. We talked to 

:23 the neighbors. We showed them the plans. Told them 

24 what we were going to do. And we talked to Ms. 

:25 Stancioff and she objected saying you will take away 
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l the light from my house. And, basically, what I told 

2 her is that, you know, the house as existing is very, 

3 very small. 

4 Anything that would be built nowadays 

5 would take away some of the light from her house, but 

6 we suggested to her that maybe we can work together 

7 and try to help to see how we can help her out, so we 

8 can all be maybe in a win-win proposition realizing 

9 that her win wouldn't be, you know, a very big win 

10 proposit:.on. But we tried to work with her and we 

11 offered, at that time, to say if you want to add a 

12 skylight to -- she already has one skylight. If you 

13 Wfnt to a~d a skylight to the other side of the house, 

14 we would be helping -- we would be willing to help you 

15 with that and pay for it and/or let's discuss whatever 

16 it is you would like to do, so we can all work 

17 together on this. 

18 But we commenced our work and we did not 

19 get much cooperation from Ms. Stancioff. By late 

20 February or mid February, we had already finished the 

21 construct:Lon up to the third floor. We were already 

22 walling, getting ready to put the siding and the 

23 walls, actually the walls of the property, and we 

24 needed to install the wall on the side of her 

25 property, primarily because it called for fire 
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1 resistant: drywall. 

2 And I wanted to install that as soon as 

3 possible, because the house already had a fire. I was 

4 a little hesitant to, you know, drag the firewall 

5 installation. So we had an agreement to -- we tried 

6 to work an agreement so we can get into her property 

7 to build that wall. She said that they were going to 

8 challenge our building permit and that they would not 

9 let us build from their property, unless we were 

10 willing to file for a special exemption. And then 

11 they would take the case before you. 

12 So what we did, we went to talk to the 

13 DCRA to -- we talked to Mr. Bello and we talked to 

14 Faye and our lawyer and our architect were present. 

15 And we said okay, we have a valid permit, we think, 

16 what do W•! need to do? And ·he said that, Mr. Bello 

17 said that, although there was some, what do you call 

18 it, precedent for having a trellis as, you know, 

19 closing 01::- making the property a row house, none of 

20 those had been challenged. 

21 So what he said is he did not want to 

22 defend us, although he would help us, but he said he 

23 would sug9est that we apply for a special exemption 

24 and that they would support us in that application. 

25 And at that point, I said okay, well we can, you know, 
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1 apply for a special exemption. Do we need to stop 

2 work? An:i he said no, you may proceed with your work. 

3 He said, however, if you don't apply for the special 

4 exemptior.., we will take away your permit. 

5 So we pretty much were, you know, forced 

6 to apply. At that time, we obtained a memorandum from 

7 Faye. On March the 2~ we had to collect all the 

8 necessary material to file for a special exemption, 

9 all the addresses and all the stuff that are required. 

10 In the me.antime, Ms. Stancioff and her lawyer did file 

11 for a hearing~ even though they said they were not 

12 going to file if we would apply. I guess the reason 

13 they filE~d is because it took us too long to file 

14 ourselves. But it took us a long time because we had 

15 to collect a lot of material. 

16 Where are we now? Right now, the 

17 construction is almost completed, except for the 

18 siding on the north side, which the neighbor would not 

19 let us cc::>mplete. We have not installed a trellis. 

20 The reason we are applying here, we're trying to -- if 

21 this gets approved, we would not -- we would work with 

22 the neighbor, Richard, to not install the trellis, 

23 that's wl':.at he was objecting, he didn't want to have 

24 a trellis. and some minor cosmetic applications. 

25 So basically, the outside is all finished. 
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1 Ana bas1ca11y, even though we have continued working, 

2 we have to s1gn1ticantly slow ou-r construction, 

3 because c•f all the problems and impediments from the 

4 people or., the north side. 

5 CHAIRPERSON GRIFFIS: Understood. Okay. 

6 You've laid out clearly the history and the factual 

7 basis of why you are here. 

8 MR. DAN: Right. 

9 CHAIRPERSON GRIFFIS: Now, let's proceed 

10 on why you are here, 223, special exception, right? 

11 Let's go. 

12 MR. KEYS: I would want to move to another 

13 witness. 

14 CHAIRPERSON GRIFFIS: Sure. Yes, it's · 

15 your case. 

16 MR. KEYS: Do you have any questions of 

17 Mr. Dan? 

18 CHAIRPERSON GRIFFIS: Do you have a 

19 question? 

20 VICE CHAIR MILLER: Yes, I just want to 

21 make sure I understood your history right. I thought 

22 that you had said that DCRA. told you that if you did 

23 the trellis, then you wouldn't need to get a special 

24 exception. Is that wrong? And then you seem to be 

25 saying that 
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1 MR. DAN: No. 

VI~E CHAIR MILLER: You're seeking a 

3 special exception if you do the trellis. I mean, you 

4 seem to be saying both things or the opposite. 

5 MR. DAN: Okay. When we first found out 

6 that the lot was noncompliant and we met with Faye, 

7 Faye suggested that the way -- and she has been very 

8 helpful. Faye suggested that the way to get around 

9 that is to build a trellis. That was before the 

10 meeting with Bello later on. The reason we met with 

11 Bello was because of the hearing that Ms. Stancioff 

12 and her lawyer .were requesting. So since they 

13 requested a hearing, Bello told us well, you know, 

14 they are s:roing to challenge my plans, even though this 

15 precedent for a trellis, I'm not sure I can defend it. 

16 And that•n when he told us to get a special exemption 

17 to, in essence, not go with the trellis. 

18 CHAIRPERSON GRIFFIS: But the point is, 

19 let's not put so much emphasis on trellis or not 

20 trellis. The point I understand that the Zoning 

21 Administrator indicated that if this was a connected 

22 row dwelli.ng, you have 60 percent lot occupancy as a 

23 matter-of-right. The fact of this stepped off, and 

24 this is kind of a strange situation, because it steps 

25 off not for a compliant rear -- side yard, but it 
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1 eteps of! whatever it ~s, 2.5 feet. 

All right. So that it goes in the lot 

3 occupancy. But the point is that it's not connected. 

4 It can't necessarily ~- well, the Zoning Administrator 

5 didn't look at this ae a row dwelling and, therefore, 

6 it's 40 percent lot occupancy. so the whole area was 

7 if it connected, your lot occupancy is enlarged. 

8 Okay. 

9 MR. KEYS: Mr. Dan, I would like you, just 

10 if you c•::>uld, describe the side yard of the property 

11 on the south side where the existing building was, 

12 where thE! new addition is and explain the distinctions 

13 between 1:he aide yards and what happens to the side 

14 yard. 

15 MR. DAN: I believe what you are asking me 

16 is we kept the footprint of that noncompliant side 

17 yard, but the addition that followed complied with the 

18 8 foot requirement. Is that what you are asking me? 

19 MR. KEYS: That's correct. 

20 MR. DAN: Thank you. 

21 MR. KEYS: Mr. Chairman, if the Board has 

22 any more questions of Mr. Dan, do you want to make him 

23 available for cross examination now? 

24 CHAIRPERSON GRIFFIS: Do you have one 

25 other witness? 
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