LAW OFFICES
FINKELSTEIN & HORVITZ, P.C.
Suite 400 East
7315 Wisconsin Avenue
Bethesda, Maryland 20814
Telephone: (301) 951-8400
Facsimile: (301) 951-8401

Email: info@fandhlaw.com

Nathan 1. Finkelstein xxe * MD, % DC, & G
Laurie B. Horvitz

Robert J. Goldman «xe September 2» 2005
Emily D. Gooding *

Via Hand Delivery

Mr. Geoffrey Griffis, Chair
Board of Zoning Adjustment
441 Fourth Street, NW
Suite 210

Washington, D.C. 20001

RE: Board of Zoning Adjustment Application No. 17310

1812 35" Street, N.W. — Appeal of Zoning Administrator’s
Decision

Dear Mr. Chairman and Members of the Board:

Enclosed please find twenty (20) copies of the following: (1) Supplemertal

Filing in Support of Deidre Stancioff's Appeal in the above-referenced matter; (2)
Opposition to Motion to Dismiss.

Sincere.ﬁ,y,
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Laurie B. Horvitz, é’;
Attorney for Deidre O. Stancioff
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Board of Zoning Adjustment
District of Columbia
CASE NO. 17310
EXHIBIT NO. 30



BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Inre: BZA Application No. 17310 — Appeal of Zoning Administrator’s Decision
1812 35" Street, N.W., Washington, D.C.

OPPOSITION TO MOTION TO DISMISS

L Introduction

Appellant Deidre Stancioff (hereinafter “Stancioff”), by and through undersigned
counsel, hereby opposes the Motion to Dismiss that was filed by the owner of 1812 35%
Street, N.W., Washington, D.C. (hereinafter “Owner). The appeal was filed in a timely
manner. As the Owner acknowledges, Section 3112.2 of the BZA’s Rules of Practice
and Procedure permits appeals within sixty (60) days after the Appellant “had notice or
knowledge of the decision complained of, or reasonably should have had notice or
knowledge ... whichever is earlier.” For the reasons set forth below, Stancioff filed her
appeal within the required timeframe. Moreover, the Owner is barred by equitable
principles from claiming any prejudice based upon the timing of the Appeal.
11 Argument

Stancioff did not have notice of the zoning violations when the building permits
were issued or construction began. Significantly, the relevant application for building
permit did not disclose a lot occupancy in excess of forty percent (40%). See Stancioff
Appeal at Exhibit 8. In fact, the Application and permit did not even reference the
correct lot and square in the District of Columbia. Stancioff Appeal at Exhibits 7 and 8.

Notably, the Owner also filed another application, datéd December 29, 2004, in

which the lot occupancy information was misstated. That application reported that the lot



area of the building would be 40% and the proposed gross floor area would be 967 square
feet. See Exhibit 11 to Appeal.

Thereafter, the detailed plans for the Owner’s improvements were unavailable
from the Department of Consumer and Regulatory Affairs (“DCRA”) for a protracted
period of time. See Exhibit A hereto (e-mails to and from Toye Bello regarding the
missing plans). When some plans were located by Toye Bello at DCRA in early February
of 2005, Stancioff’s counsel finally had an opportunity to examine them. However, those
documents did not accurately disclose the lot occupancy issue with adequate candor or
clarity. See, e.g., Exhibit B hereto (Cover Sheet — representing that the project would
have a “proposed lot occupancy” of “40%™).

Meanwhile, the plat remained unavailable to Stancioff until affer the Appeal was
filed. See Appeal at fn. 4.

Stancioff diligently was trying to determine the lot occupancy of the proposed
improvement from plans, DCRA officials and the Owner. On February 8, 2005,
Stancioff finally met with Toye Bello at DCRA and learned that the improvements did, in
fact, exceed forty percent (40%) and that the added “trellis” had been the alleged legal

UDL

basis for DCRA’s issuance of the permit. See Appeal at p. 10.

Significantly, the Owner then promised DCRA and Stancioft that a petition for
special exception would be filed immediately. Such promises were made on or before
February 11, 2005. See Exhibit C hereto. Despite these promises, the petition was not
forthcoming. Under these circumstances, Stancioff was forced to file an appeal on

February 22, 2005 and to pay the $800.00 filing fee relating thereto.



On February 23, 2003, the Owner again promised to file for special exception
“within the next several days.” According to counsel for the Owner, such delays were
due to the “cumbersome” filing process, including various notices and other requirement.
See Exhibit D hereto. In fact, the petition was not filed until March 21, 2005, i.e., more
than five weeks after the Owner first promised to file.

Under these circumstances, the Owner has absolutely no basis for objecting to the

timing of Stancioff’s Appeal. As the record demonstrates, the Owner was fully aware of

the lot occupancy and side yard issues in October of 2004. See Exhibit E hereto (excerpts
from hearing on special exception petition). The Owner knowingly proceeded with
construction with full appreciation of the attendant risks. It knew that the “trellis” was

added to the plans in an effort to circumvent the zoning regulations.

zoning concerns were shared with the Owner. Exhibit 5 to the Appeal includes tirne-
stamped photographs from February 5, 2005. At the time, the third floor had not been
constructed (except for a few pieces of lumber). The first and second floors also were
incomplete. 1d. See also Exhibits hereto, establishing chronology of communications
with Owner.

In the Motion to Dismiss, the Owner references a lawsuit that Stancioff filed in
December of 2004 as alleged evidence that “Appellant was aware almost immediately
that a significant construction project was underway on the adjacent property.”
Memorandum in Support of Motion at p. 3. The Owner does not disclose to the BZA. the

property at the time of excavation. See Exhibit F hereto. Stancioff was challenging



excavation that encroached by approximately two feet onto her own property. Such

circumstances did not constitute notice to Stancioff that the Owner also was viclating the

zoning laws of the District of Columbia.

111. Conclusion

Stancioff’s appeal was filed in a timely manner. She respectfully requests an
opportunity to present testimony at the hearing on September 20, 2005 regarding this
issue. She has been out of the country since the Motion was filed. Accordingly, she

seeks leave to address this issue further by means of sworn testimony at the scheduled

hearing on her Appeal.

Respectfully Submitted,
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Caurie B. HorvitzeEsq,
Nathan I. Finkelstein, Esq.
Robert Goldman, Esq.
FINKELSTEIN & HORVITZ, P.C.
7315 Wisconsin Ave., Suite 400 East

Bethesda, Maryland 20814
(301) 951-8400
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Opposition to Motion to Dismiss, including all
exhibits thereto, were served on September 2, 2003, via first class mail, postage
prepaid to the following:

Advisory Neighborhood Commission 2E
Attn: Ed Solomon

3265 S Street, N.W.

Washington, D.C. 20007

George R. Keys, Jr.
Jordan & Keys, LLP
1400 16™ Street, N.W.
Washington, D.C. 20036

Alan H. Bergstein, Esq.

Office of the Attorney General

Land Use, Public Works and Utilities Section
801 North Capitol Street, N.E.

Washington, D.C. 20002

Zoning Administrator

D.C. Department of Consumer and Regulatory Affairs
941 North Capitol Street, N.E.

Room 2000

Washington, D.C. 20002

Ellen McCarthy, Director
D.C. Office of Planning

801 North Capitol Street, N.E.
4™ Floor

Washington, D.C. 20002

Laurie B. Horvitz.
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. '.adrie Horvitz

From: "Bello, Toye (DCRA)" <Toye.Bello@dc.gov>
To: "Laurie Horvitz" <laurieh@fandhlaw.com>
Sent: Monday, February 07, 2005 3:40 PM
Subject: RE Stancioff - 1812 35th Street NW

| should be able to accommodate you, under the circumstances Please call Evon Epps at 202-442-4576 to get you on my
calendar for between 12:00 PM and 3:00 PM. Look forward to meeting with you. Thanks.

Toya Bello

Zomng Administrator

“Yept. of Consumer and Regulatory Affairs

)41 North Capitcl Street, N.E.

suite 2000

02-442-457¢
----- Original Message-~---
From: Laurie Horvitz [mailto:laurieh@fandhlaw.com]
Sent: Monday, February 07, 2005 12:05 PM
To: Bello, Toye (DCRA)
Subject: Re: Stancioff - 1812 35th Street NW

Mr. Bello - Thank you for your efforts to evaluate and solve the issues presented. I certainly am pleased that you have
located the plans. Could we review the plans within the next day or two? ‘Ideally, we would obtain a copy fron
DCRA of the applicable documents pertaining to the lot occupancy and other issues. Of course, we would pay

all reproduction costs. Meanwhile, we are eager for a meeting. Could we meet tomorrow (Tuesday)? - Laurie
Horvitz (301) 951-8400

----- Qriginal Message -----

From: Bello, Toye (DCRA)

To: 'Laurie Horvitz'

Sent: Saturday, February 05, 2005 7:08 PM
Subject: RE: Stancioff - 1812 35th Street NW

Indeed, [ have located the plans and now have a clearer understandiny of what the zoning issue surrounding the
subject site is. | have had my deputy contact the property owner for a meeting early next week to see about pursuing a
resolution that is considerate of and protective of each party's interest in this matter. Without prejudice to a specific
outcome as to whether this becomes an appeal or an application for relief before the Board of Zoning Adjustment (BZA)

my preliminary assessment is that this is one of those vexing zoning situations which fall in such a grey area that there
is merit in more than one interpretation.

Quute frankly 1 think the formulators of the zoning regulations anticipated discordant interpretative opinions to the Zoning
Administrator's, in permitting appeais of all and any determination. My first attempt will be to fashion an administrative

remedy to a zoning conflict, if possible, but sometimes it takes an appeal to foster a better understanding of the intent of
the regulations.

 will schedule a meeting with you and your client after meeting with the owners next week, to inform and involve you in
the attempt at resolution. Thank you for your patience.

Toys Bello

Zonirg Administrator

Dept of Consumer and Reguiatory Affairs

941 North Capitol Strest, N.E.

Suite 2000

202-442-4576
----- Original Message-----
From: Laurie Horvitz [mallto:laurleh@fandhlaw.com]
Sent: Friday, February 04, 2005 12:52 PM
To: Toye.bello@dc.gov
Subject: Stancioff - 1812 35th Street NW

2/7/2005



Page 2 of

Mr. Bello - t greatly appreciated your telephone call last evening. Per your suggestion, | am following up with a
email. Please let me know whether you have been able to locate the ralevant plans. Most Iimportantly, please
clarify the proposed lot occupancy- of the project at 1812 35th Street, N.W. | look forward to hearing from you
this afternoon. - Laurie Horvitz, Esq. (counsel for Deidre Stancioff) - (301) 951-8400

le Wia NiaYaVal s
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Laurie Horvitz

From: “Peter L. Goldman" <pgoidman@oreillymark.com>
To: <laurien@fandhlaw.com>
Sent: Wednesday, February 16, 2005 5:32 PM

Ms. Horvitz - per our discussion today, please bie advised that | will be going to the Zoning Dept. at DCRA on February 22, 20Ch,
to apply for a special exception for the property at 1812 35th Street, N.W.

Per our discussion, please contact my offica (703) 684-8476 (703) 548-8935 (f) by no later than February 17, 2005, with your
client's approval for the firewall to be built. It is essential for the safety of both properties. Thank you. Peter Goldman

9/2/2010)



LAW OFFICES
FINKELSTEIN & HORVITZ, P.C.
Suite 400 East
7315 Wisconsin Avenue
Bethesda, Maryland 20814
Telephone: (301) 951-8400

Facsimile: (301) 951-8401
Email: info@fandhlaw.com

Nathan I. Finkelstein ««¢

* MD, 4 DO, S G
Laurie B. Horvitz «»

Robert J. Goldman »+
February 17, 2005

Via Facsimile (703) 548-8935 and First Class Mail

Mr. Peter L. Goldman, Esq.
526 King St., Suite 213
Alexandria, VA 22314

RE: 1812 35" Street Associates LLC

Dear Mr. Goldman:

| received your email, dated February 16, 2005, regarding the above-
referenced property. As you know, we met on Friday, February 11" at the
property. At that time, we discussed a number of issues, including the filing of an
application for special exception by your client. My client, Ms. Stancioff,
maintains that the proposed construction on 1812 35" Street impermissibly
viclates existing zoning regulations.

Although | had been told previously by Mr. Toye Bello, the current Zoning
Administrator at DCRA, that such an application likely would be filed by your
client on or before February 11%, you provided us with a different timetable.

More particularly, you and your client represented that the application would be
filed on February 14" or 15", Accordingly, | placed calls to you on February 14",
15" and 16™. Yesterday, February 16™, you stated that the application would be
filed on February 22, 2005, in conjunction with an 11:00 a.m. meeting with the
applicable government officials. These delays are extremely troubling and do not
promote the trust and cooperation that you purportedly are advocating.

As | explained quite explicitly on February 11", my client's requested
cooperation will not be forthcoming unless and until | receive evidence of the filed
application for special exception. Until | receive proof of filing, Ms. Stancioff will
not provide access to her property for purposes of the firewall installation. Under
the above-referenced circumstances, your client is solely responsible for any
resulting delays in construction.



Letter to Peter Goldman, Esq.
February 17, 2005
Page Two

Please understand that Ms. Stancioff is not waiving any of her rights by
trying to resolve certain outstanding issues with your client. If she consents to

construction of the firewall at a later date, such consent will preserve expressly
alt of her other claims.

Sincerely,

.

Laurie B. Horvitz, Esq.

cc: Deidre Stancioff



Laurie Horvitz
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From: "Bello, Toye (DCRA)" <Toye.Bello@dc.gov>
To: "Laurie Horvitz™ <laurieh@fandhlaw.com>
Sent: Wednesday, February 18, 2005 1:44 PM
Subject: RE: Stancioff - 1812 35th Street

| will follow up on this and let you know promptly. Thanks.

Toye Bello
Zoning Administrator
Dept. of Consumer and Regulatory Affairs
941 North Capitol Street, N.E.
Suite 2000
202-442-4576
-----Original Message-----

From: Laurie Horvitz [mailto:laurieh@fandhlaw.com]

Sent: Wednesday, February 16, 2005 12:31 PM
To: Bello, Toye (DCRA)
Subject: Stancioff - 1812 35th Street

Mr. Bello - | am writing to inquire about the promised application for special exception that we discussed regarding the
above-referenced property. As you will recall, the owners of 1812 35th St. represented to you that they would be filing
such an application by the end of last week. | met with the owner and her attorney on Friday and was told that the
application would be filed on Monday or Tuesday. Despite these promises, | have not received any confirmation that the
application was filed. Please et me know the status of this matter. You personally recommended the filing of the special
exception. Your timely response would be greatly appreciated. - Laurie Horvitz (301) 951-8400 (counsel for Deidre

Stancioff, 1814 35th St.).

9/2/2(058






Paul J. O'Reilly M)

Peter L. Goldman (DC MD vA)*
Diana C. Theologou (MD)
Rasheda M. Jiles (NC)

Of Counsel
Michael M. Ain (DC MD)

Retired
Eugene J. Mark, Jr.

O’REILLY

&
MARK, P.C.

ATTORNEYS AT LAW

11200 Rockville Pike, Suite 301
North Bethesda, Maryland 20852
TEL (301) 231-6330

FAX (301) 231-6122

526 King Street, Suite 213
Alexandria, Wirginia 22314
TEL (703) 684-6476
Fax (703) 548-8935

* reply to Virginia office

February 23, 2005

VIA FACSIMILE (301) 951-8401
AND VIA REGULAR MAIL

Laurie B. Horvitz, Esq.
Finkelstein & Horvitz, P.C.
Suite 400 East

7315 Wisconsin Ave., N.W.
Bethesda, Maryland 20814

RE: 1812 35™ Street Associates, LLC and Stancioff

Dear Ms. Horvitz:

As [ informed you this morning, my clients are in the process of filing the application for a
special exception with the District of Columbia Zoning Board. This process is cumbersome, with
various notice and other requirements. The application will be filed within the next several days,
after my clients complete the various requirements. This letter serves as notice to Ms. Stancioff
that the special exception application is being filed.

Accordingly, I request that you honor your agreement with me last week that Ms. Sta

allow my clients’ workers on her property in order to build the fire wall. It is in both partie:
interest to build the wall.

Ms. Stancioff’s failure to provide immediate approval for this work is an unrnistakable sign
of her bad faith and obstructionist tactics. The delays caused by your client are resulting in
damages to the LLC. Please respond in writing by no later than 12:00 p.m., Friday, February 23,
2005. If I do not have your response and Mrs. Stancioff’s approval for the fire wall work by ther,
the LLC will institute legal action against Mrs. Stancioff.

—Stmeegely,
N,

N
A

/ Gol

www.oreillymark.com






GOVERNMENT
OF
THE DISTRICT OF COLUMBIA
+ o+ o+ o+ 4
BOARD OF ZONING ADJUSTMENT
o+ o+ o+ 4
PUBLIC HEARING
+ o+ o+ o+ o+
TUESDAY,
JUNE 7, 2005
+ 4+ o+ 4+ 4
The Public Hearing convened in Room 220
South, 441 4™ Street, N.W., Washington, D.C. 20001,
pursuant to notice at 1:00 p.m., Geoffrey H.

Griffis, Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:

GEOFFREY H. GRIFFIS Chairperson
RUTHANNE G. MILLER Vice Chairperson
CURTIS L. ETHERLY, JR. Board Member

JOHN A. MANN, II Board Member (NCPO)

OFFICE OF ZONING STAKF PRESENT:

CLIFFORD MOY Deputy

Secretary
JOHN NYARKU Zoning

Specialist

OFFICE OF PLANNING:

STEPHEN COCHRAN Office

of Planning
ARTHUR JACKSON Office

of Planning
D.C. OFFICE OF THE ATTORNEY GENERAL:

SHERRY GLAZER, ESQ.
LORI MONROE, ESQ.

This transcript constitutes the minutes
from the Public Hearing held on June 7, 2005.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 2344433
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53
MR. KEYS: Yes, potentially, one other

witness.

CHAIRPERSON GRIFFIS: Okay. Yes, let's go
ahead with questions at this point. Does the Board
have any further questions?

BOARD MEMBER ETHERLY: I don't have any
questicns, Mr. Chair. I'll just note I think a wvery
important point you made. The history was somewhat
helpful, but just from my pgrspective, I definitely
won't benefit from a whole lot of cross examinaticn on
the treliis question, in light of the history. I
mean, once again, the history was helpful in terms of
laying out some of the context, but just in terms of
kind of still -- I'm still waiting for the pop. I'm
still trying to get to kind of the payoff here. &o
just more or less as a guide for cross examination,
I'm not feeling the excitement on this part of where
we are. Thank you. For what that's worth.

CHAIRPERSON GRIFFIS: Well noted. Very
well. If‘there's no other questions from the Board,
let's move ahead to cross examination. QuestTions?

MS. HORVITZ: Thank you. Mr. Dan, just to
-- wvery, very briefly. So when was the first date

that you learned that there was a potential

Ot
occupancy problem with the lot?
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 2344430
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MR. DAN: According to my notes, it was

CHATIRPERSON GRIFFIS: You need the

microphone on.

MR. DAN: Let me make sure. Thank you.
I keep forgetting. Everything is automatic nowadays.
I believe that we found out some time in mid October
and that's what delayed our getting our final permit.
You have to go back in and discuss with Faye what this
meant and what we had to do.

MS. HORVITZ: Okay. And when did vyou
actuaily file for a petition for special exception?
MR. = DAN: The petition for special

extension -- exception was filed after -- in February

after you indicated that you were going to challengs

cur building permit. We went back and talked to Mr.

Bello and after talking to Mr. Bello, we, at th

lal
time, at some time towards mid or late February, we
said we were going to file for the special exemption.

But, as I said, it took us a while to collect all ths
material.

We went to DCRA and requested all the
neighbor's addfesses and that took a couple of weeks
to get to us. They couldn't find our ploz, as I
understand, you know. He sent out, even delivered cur
plot, because the District had misplaced that.

So it

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




12

20

21

22

23

24

25

70
took us a while to get all the information nscessary.

MS. HORVITZ: 1In fact, it was filed

in
late March. Is that not correct?
MR. DAN: It was filed on March 21°°, ves.

MS. HORVITZ: OQkay. So you learned anout
the special exception problem in mid October and vyou
filed for special exception before this Board in late

March. Is that correct?

MR. DAN: The reason we did that, as we
say, wé had a valid permit.

MS. HORVITZ: Okay.

MR. DAN: We. didn't need to file.

MS. HORVITZ: Okay. Now, when was the
original house‘built that you are renovating?

MR. DAN: I'm not sure when that house was
built. The records that were sent --

CHAIRPERSON GRIFFIS: Okay. We're going

to keep short questions, short answers. If vou den't

know the answer to the question, you don't know.

MR. DAN: I don'‘t know the answar;

CHAIRPERSON .GRIFFIS: Okay. Next
question.

MS. HORVITZ: Okay.

MR. DAN: I believe it was 18037, but I

don't know.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

(202) 2344433
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Wherefore, Plaintiff demands judgment against Defendant in the sum of $ EOLO 034 o8
with interest and costs.

Jol 837 SR

Phooe

Districr or Corummia, ss

p_"l.t.d.us_al__ﬂ:nnah‘“' being first duly sworn on oath deposes and says that tb
foregoing is a just and true statement of the amount owing by defendant to the plamtiff, exclusive of a

set-offs and just grounds of defense.
Tevdg bDS\QMM(QT
aintiff

Subscribed and sworn to before me this ..l_Q_____ day of_-nQQ‘M\LUL ZOQ_‘—_{

APPOILD CAMERON
, . aY PUBLIC DISTRICT OF COUMBIA
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

In re: BZA Application No. 17310
Appeal of Zoning Administrator's Decision
1812 35" Street, N.W., Washington, D.C.

SUPPLEMENTAL FILING IN SUPPORT OF APPEAL
Deidre Stancioff, by and through undersigned counsel, hereby submits

additional exhibits in support of her Appeal of Zoning Administrator's Decision,

BZA Case Number 17310.
1. Plat for Building Permit, 1812 35" Street.

2. Letters to and from Toye Bello, Zoning Administrator, dated March 7, 2005
and March 21, 2005.

3. Memorandum from Board of Zoning Adjustment, dated March 2, 2005.

4. Memorandum from Office of Planning, dated May 31, 2005, (excluding
exhibits).

5. Excerpts from Hearing Testimony of Andres Dan in the related special
exception proceeding.



Stancioff also respectfully requests that Board of Zoning Adjustment
incorporate by reference the entire record in Application No. 17327, i.e., the
application of 1812 35" Street Associates, LLC for a special exception.

Respectfully Submitted,

‘ >ia ﬂ ‘5?7
aurie B. Horvitz, Esq.

Nathan I. Finkelstein, Esq.

Robert Goldman, Esq.
FINKELSTEIN & HORVITZ, P.C.
7315 Wisconsin Ave., Suite 400 East
Bethesda, Maryland 20814

(301) 951-8400

Counsel for Deidre Stancioff



CERTIE E SERVICE

| hereby certify that the foregoing Supplemental Filing, including all
exhibits thereto, were served on September 2, 2005, via first class mail,
postage prepaid to the following:

Advisory Neighborhood Commission 2E
Attn: Ed Solomon

3265 S Street, N.W.

Washington, D.C. 20007

George R. Keys, Jr.
Jordan & Keys, LLP
1400 16™ Street, N.W.
Washington, D.C. 20036

Alan H. Bergstein, Esq.

Office of the Attorney General

Land Use, Public Works and Utilities Section
801 North Capitol Street, N.E.

Washington, D.C. 20002

Zoning Administrator

D.C. Departrnent of Consumer and Regulatory Affairs
941 North Capitol Street, N.E.

Room 2000

Washington, D.C. 20002

Ellen McCarthy, Director
D.C. Office of Planning

801 North Capitol Street, N.E.
4" Floor

Washington, D.C. 20002







i v WILUMBIA GOVERNMEN™

PO b

OFFICE OF THE SURVEYOR

Washingten, D.C,, Februsry 11, 2004
Pist for Bullding Permit o SQLARE $. 1286 SITE PER SUR

Scaje: 1 inch = 20 et

1harsby cersty (hal ai BRLING Mproverrents shown hecear Lre completely dimananng
40d ate Comuclly platted; hat sl proposed bulidings or cunatnietion, or part “hereal. ie Mdi o,
saversd p are simentiorsd ang pletied and agres #Ith plang acaoimg i1 ying
ihe spoioeten; Ba: he feundailen plans sa shawn hyesen fa diswn, enG dimsrnone.:
accurataly 6 (in sams ReaiB &y Ihe MOpcty Anes Shewn an B JIBL RN DALY feanai < Bin
armpaded improverranis 16 ba arecied 43 shewn hetsen B B8 of dny Bdicining ot
premines Is nat decsessad (0 21 eraa laas then s maured by he 2oriag Regulsionm &« gr
and variisten; end ft 15 inher certhed and egresd et sqcesslie paring o angin
required By the Taning Raguistions Wb be reperved in sdundence wilh Ihe 7w in,
Reguilations, and thal Fs acea by heen camedlly drewr wd cmsnsisned hersg 1o

Receipt No. 09384 Junhet agresd thatthe sevalon of the accesells parking sfee Mo respect 10 (e Higmaa,
Department spproved ourh and aliey grasie WAE oot result 1a 8 e of grads sionp tents, ine
Fumishedto. 1812 3STH STREET PARTNERSHIP oot A L rgiell syt -Gt iy s
perrnits @ maximum ddvevay graos of (3% sarvse e pulic pendng end Ue pasle
reatriciad pragerty |
A AF DAl .
Survayer, D.C. Onls; 3473'! (ko
l e
By, B8OM ‘\ /’ Sl 1Signmlure of awnar or his authorized I;&-rI} B
NOTE: Ouin shawn lor Anseatmert ind Tanalion Lels or Purcels sty In scosrdnane wih (b recucds of e Deparins it of Sinsnce
snd M A A ahen, end do net neceusaniy sgree with daed deaciphen,
e o=
3 A
- _Nl
. :_; T‘“\’,':!‘;
) I
- 2
D e
<
2 R
— =0
o P
N
s [*p]
PUBLIC . z
el e T
R ALLEY ® pomal S iie
L L, EmAE oN LiNE '__‘
oRLY ) \\ N Wi
3 @
< ] n NN w
& ‘ ) =7.% - ) m
- 'y o
120.0 m
I
}._
| 9
™
RESIDENTIAL DISRICT R
LOT Si2e 24c0 3P
EXISTING HOUSE FeoPRINT 37 SF ke Y
Ex|STiNGr HeI3E Occw PANCT 2.B *To —
ROPOSED Moo ¥ Foo TPt 967 ST 5 EYISTING FOUYRR.rlT
HELeRT oF HoOSE Latipe
PROPOSED HEWWT of tiause ¥ -ot g} ADDITION
awsgmmu%!
BRI ORDSRED
CABAIT A XOT OF RECORD.







GOVERNMENT OF THE DISTRICT OF COLUMBIA
Advisory Neighborhood Commission 2E

Represcnting the communities of Burleith, Georgetown and Hillandale
3265 S Street, NW ¢ Washington, DC 20007
(202) 338-7427 ¢« FAX (202) 338-0279 e anc2e@erols.com

March 7, 2005

Mr. Toye Bello

Zoning Administrator

DCRA

941 North Capitol Street, NE
Suite 2000

Washington, 20002

RE: 1812 35" Street, NW

Dear Mr. Bello:

You have been very helpful in responding to my concerns not only as Chair of ANC 2E
but as a neighbor who lives around the corner of 1812 35" Street and of course, of Ms. Stancioff
who resides at 1814 35 Street. We have received a copy of her appeal to the Board of Zoning
Adjustment and plan to partake in the May 5 hearing. In the meantime, this project is moving
along at a rapid pace. | am enclosing a copy of a sheet from the application that I ask you to
explain. [ am confused as [ know the lot occupancy allowed is 40% with a little wiggle room of
2% more but when [ see proposed lot occupancy at 44% why was this allowed without a BZA
review as is requested by the engineer Faye O? I find this very confusing. This project will
probably be completed by the time of the BZA hearing in May so, if possible, I would like an
explanation now. [ also wanted to bring to your attention that we had to nave the MPD stop the
work yesterday at 1812 as they had no permit for Sunday work.

I look forward to hearing from you and have always appreciated your timely responses

SN

Ed Solomon
Commissioner, SMD 01

enclosure

COMMISSIONERS:

Ed Solomon, District 1 John Lever, District 2 Bill Skelsey, District 3 Brett Clements, District 4
Bill Starrels, District 5 Pam Moore, District 6  Charles Eason, District 7



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Oftice of the Zoning Administrator g
March 21, 2005

Commissioner Ed Solomon
Commissioner, SM01

Advisory Neighborhood Comrmussion 2E
3265 S Street, NW

Washington, DC 20007

Re: 1812 - 35% Street, NW

Dear Commissioner Solomon:

This letter responds to your letter of March 7, 2005, in the matter of the referenced address above.
Your letter sought an explanation for the current statue of on-going construction at subject
premises, in light of a scheduled appeal of the building permit before the Board of Zoning
Adjustment (BZA). You also sought explanation for an attached Plan Correction List which
indicated that BZA relief was necessary to construct up to forty four percent (44%) lot occupancy
within the R-3 zone district, within which subject property lies.

For chronological reasons, let me first address the issue of the plan correction list. The Plan
Correction List form is an internal plan review tool designed for the express purpose of
communicating to an applicant, review comments associated with first line review of a filed
application and associated plans. Hence, plan review comments therein do not necessarily
cstablish the final basis for approval or denial of an application. An applicant may respond to the
comments in 2 Plan Correction List by amending filed plans in order to bring a proposal into
compliance or otherwise. If plans are or cannot be revised into compliance, only then is an
epplication denied and referred to the BZA. This practice is underscored by the second comment
in the Plan Correction List attached to your letter, which instructs the applicant to “reroute
decision to Zoning for action.”

In the instant case, the applicant revised the plans to eliminate the existing side yard, ostensibly
by introduction of a trellis structure. The elimination of the side yard informed the basis for the
determination that subject property metamorphosed into a single family row dwelling from its
previous semi-detached designation. The effect of this change in designation was to permit a
greater percentage of lot occupancy, ‘

As you may be aware, whereas the R-3 zone district limits semi-detached single family dwellings
to 2 maximum forty percent (40%) lot occupancy, row dwellings may occupy up to sixty percent
(60%) maximum lot occupancy (See Section 403.2;11 DCMR).

941 North Capitcl Street, N.E., Suite 2000, Washington, D.C. 20002
Phone: (202) 442-4564 Fax: (202) 442-4863



It is in the context of this backgrcund that I, subsequent to Ms. Stancioff’s complaint, overviewed
and re-evaluated the approved building permit. I determined that though the approval of the
building permit met the letter of the Zoning Regulations, it appeared to violate the spirit of the
Regulations in misappropriating its intent. For the foregoing reason, I reversed the interpretative
decision of this office as applied, and in separate meetings with the property owner and Ms.

Stancioff, and her attomney, infonned both partics of my strategy for redressing the standing
situation.

My strategy entailed finding & balance of fairness to both parties’ hatdships. The property
owner’s good faith reliance on a duly issued building permit, and the potential adverse impact of
the project on Ms. Stancioff’s enjoyment of her property. Therefore, in exchange for not moving
revocation of the building permit, I instructed the property owner to file a revised permit
application for referral to the BZA. The application before the BZA will seck a special exception
pursuant to Section 223.1. The applicant understands that approval of the request by the BZA is
not guaranteed. To that end, the applicant has the option of scaling back the project to within the
two percent (2%) flexibility discretion allowed the Zoning Administrator under Section 407.1, in
the event the BZA denies the application.

Ms. Stancioff and her attomey chose to file an appeal before the BZA, notwithstanding that I met
with them to outline what is the substance of this letter. 1do not begrudge them their prerogative,
but in the context of administrative appeals rights, my strategy, I believe, preserves Ms.
Stancioff’s right of participation :n a public hearing which outcome has the opportunity to affect.
A move to revoke the building permit would not have afforded her this same opportunity, would
not have stopped the constructior., and would not have been as expedient, given the
Government’s transition into a centralized administrative hearing process.

If the notice for the application hearing has not arrived yet, it should soon. Ibelieve thus strategy
to be balanced, fair and equitable in that the property owner is not subjected to the unduly
punitive impact of indefinite work stoppage and or revocation, given her good-faith reliance on
the Government’s issuance of the building permut and Ms. Stancioff’s rights of opposition to the
relief sought before the BZA is preserved. It is important to note that a Stop Work Order was not
feasible here, as there exists no evidence of construction beyond the scope of approved plans.

I hope this provides the explanation requested by your letter and look forward to hearing from
you should there be further questions about this matter.

Sincerely,

s

Toye Bello
Zoning Administrator
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. GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of the Zoning Administrator * % % 1
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March 2, 2005 —
B
)
MEMORANDUM
TO: Board of Zoning Adjustment
FROM: Faye Ogunneye, Chief /2.2 Ka/ (>\
Zoning Review Branch \ ( *
SUBJECT: Proposcd Rear Addition to a Smgle Family Semi-Detached

Dwelling located at premises 1812 35% Street, N.W., Lot(s)
802, in Square S-1296, Zoned R-3

Review of plans for the proposed at the above subject premises indicates that the Board
of Zoning Adjustment approval is required as follows:

1. Special exception pursuant to Section 223.1, requirements for
addition to an existing single family semi-detached structure in the
R-3 residential zone district. (Section 3104.1)

fo/lee

BZA

CaseNo._( 73 27

Exkibit No. L

3

941 North Capitol Street, NE., Suite 2000, Washington, D.C. 20()02

“Phonc: (202) 442-4564 Fax: (202) 4423863



MPUTATIONS

ADDRESS: 1812 35'" Street, N.W. | LOT(S): SQUARE: §-1296
ZONED: R-3
REQUIRED  ALLOWED PROVIDED VARIANCE
= -
|
LOT AREA 2,000 Sq. Ft. 2,400 Sq. Ft.
‘LOT WIDTH 20’ 20’
'LOT GCCUPANCY o Exist.: 720 Sq. Ft,
(40% 960 Sq. Ft. | Add.: _330 Sq.Ft 90 Sq. Ft. (3.75%)
! Total _1.050 Sa. Ft. (43.
'FLO OOR AREA
'RATIO () N/A N/A
PARKING SPACES 1 Existing
LOADING BERTHS N/A N/A
FRONT YARD N/A N/A
{ REAR YARD 20’ min, 53.3’
SIDE YARD 8’ 2.5 5.5' (31.25%
COURT, OPEN N/A N/A
COURT, CLOSED NiA NiA

sQaz-unr-zg
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GOVEF /AENT OF THE DISTRICT OF COLU. A

OFFICE OF PLANNING
* & &
L
3 S
Office of the Director o
MEMORANDUM ;
TO: Board of Zoning Adjustment B
W
FROM: %ﬁéﬁg(:mhy W
Interim Director =

DATE: May 31, 2005
SUBJECT: BZA Application 17327

APPLICATION

1812 352 Strect Associates LLC, the applicant, requests a special exception under Section 223.1
to retain a 3-story addition to an existing one-family detached dwelling located at 1812 35%
Street, N.W. (Square 12965 Lot 27 [802]) pursuant to Section 3104.1 under Title 11 of the
District of Columbia Municipal Regulations (DCMR), Zoning.

SUMMARY RECOMMENDATION
The Office of Planning (OP) cannot recommend approval of this request because the application
does not meet the standards of Section 223.1.

SITE AND AREA DESCRIPTION

The subject pro is approximately 0.05-acre (2,400 square feet) in size and inmnediately west
of trec-lined 35 Street, N.'W. It is developed with a 1%-story masonry dwelling (circa 1910)
cnlarged to 3-stories by an addition still under construction. The property slopes away from 35
Street with several large trees in the rear yard swrrounded by 2 wooden stockade fence
approximately 6 feet tall. There is no direct access to this property from an existing service alley
to the northwest, and no on-site parking.

Development to the north, south, and west mostly consists of two-story frame and masonry
detached-, semi-detached-, and row dwellings. There is also one 3-story semi-detached dwelling
in the southern corner of the square at the intersection with S Street. To the east across 35%
Street are a 2-story apartment building, and two building occupied by the Filmore Arts Academy
(a D.C. public school), and a former public school building now occupied by the Corcoran
Gallery Art & Design College. The subject and surrounding properties are all within a
Residence (R-3) zone district (please refer to Exhibits 1-3).

APPLICANT’S PROPOSAL
The applicant explained that fire destroyed the interior of the original building. The epplicant
later purchased the property in 2003 with the intent of renovating and expanding the vacant

"~hikitNe. Jo
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BZA 17327
May 31, 2005
Page2

dwelling, Building Permit #¥B461964 was issued on May 19, 2004 for repair of the fire damage.
Building Permit #B476431 subsequently issued on November 8, 2004 was for construction of
1% -2 addttional floors above the existing dwelling; and continuation of the resulting 3-story
structure 27.5-feet further into the rear yard. The application letter dated March 15, 2005,
explains that the Department of Consumer and Regulatory Affairs (DCRA) issued the permits
based on a row dwelling classification when in fact it is a detached dwelling with an exterior
wall in line with the northern property boundary. As stated in the letter, “The row dwelling
classification was obtained by the (planned) addition of a trellis connecting the house to the
]nacent (d;vqelling) to the South,” another on-line detached one-family dwelling located at 1810
5" Street, N.W

The property is in a R-3 zone district that allows row dwellings as a matter of right. Row
dwelling as defined in Section 199 has no side yard setbacks and is permitted a percentage of lot
occupancy up to §0%. This property has one side yard setback of 3 feet, as do both adjoining
properties, therefore the Zoning Admmistrator ultimately concluded the dwelling is detached,
and subject to side yard setback and lot occupancy limitations for a Getached dwelling. The new
addition maintains the existing nonconforming side yard setback of zero (0) feet along the
northern property boundary, and the nonconforming 3-foot setback from the southern boundary
for the uppex-floar addition to the original dwelling. It also increased the lot occupency
percentage to 43.75%.

In a memorandum to the Board of Zoning Adjustment dated March 2, 2005, the DCRA Zoning
Review Branch states the new corstruction requires special exception relief pursuant to Section
223.1. Asaresult, the applicant’s letter explains this application was submitted to “... eliminate
the need for a trellis, eliminate the need for changing the classification of the building (from a
detached dwelling to a row dwelling), and allow for the extension to be completed per the plans
approved by DC

EXISTING ZONING AND RELIEF REQUESTED
The site is zoned R-3. Zoning Regulation Section 320.3 (a) allows one-family detached
dwellings per Sections 300.3 (a) and 201.1 (a), and one-family row dwellings per Section 320.3
) as a mstter of right in this zone district. Lot 802 dimensions arc less than the required
minimym width of 40 feet and 4,000 square feet of area for a detached one-family dwelling.
Northmmdtouthemndcyardmbuks of 0 feet and as little as 3 feet, respectively, are less
than the minimum 8 fect required under Section 405.9. Zoning Regulation include the following
provisions for expanding such nonconforming buildings on nonconforming lots:

“405.8 In the case of a building existing on or before May 12, 1958, with a side yard less than
elght feet (8 ft.) wide, an eu:tmion or addition may be madc 1o t.he bu:lding If:gnﬂgd,

So, although the dwelling was constructed before 1958, neither non-conforming side yard
setback can be extended as a matter-of-right. However, the following also applies:

BZA 17327 102190 B NW, doo
Rovised: 12:05 PM, My 31, 2008



BZA 17327
May 31, 2005
Page 3

“2001 3 Enlargements or additions may be made to the structure; provided, that the following
requirernents shall be met:

(a) The structure shall conform to percentage of lot gccupancy requirements, and
(b) The addition or enlargement itself shall:
(1) Conform to use and structure requmems and

As constructed the addition continues existing nonconforming aspects of the dwelling and resuits
in the allowable lot occupancy percentage being exceeded. This project is also subject to the
following provisions of the Zoning Regulations.

Standard R-3 Existing - After Required

‘ Requirement - Renovation Relief
Min. Lot Area © 4,0008.f 0.05 acres Same Yes

(2,400 3.f)
Min. Lot Width 40 feet 20 feet * ___Same Yes
Square Footage - 924 s.f *: 1,050 8.£ 7 —

[ Height 40 feet/ 3 stories | 17 feet” 33 feet* No
Lot Occupancy 40% 265% 43.75 % Yes
Side Yard 8 feet 0 &3 feet 0 &3 feet” Yes
Rear Yard 20 feet 81.5 feet 53.4 feet No
Parking 1 space 0 0 No

It is apparent that a residential addition on this property is not possible without zoning relief
because meeting the 8-foot side yard setback requirement on the 20-foot wide lot would only
allow construction of an addition 4-feet wide. As constructed, the resulting lot occupancy
percentage exceeds that allowed as a matter of righit by approximately 3.8% and both side
property lines remain nonconforming. The applicant therefore submitted a request for special
exception relief under Section 223 from the provisions of Section 2001.3, to allow continuation
of the nonconforming side yard setbacks, and to exceed the allowable lot occupancy percentage.

ANALYSIS

Section 3104.1 grants the Board of Zoning Appeals (BZA) the authority “to grant special
exceptions where in the judgment. of the Board, those special exceptions will be in harmony with
the general purpose and intent of the Zoning Regulations and Zoning Maps and will not tend to

! FmthamnomadDCvaeyoruubdMsimphtdmdmustZ,ZOM
? Previous ground floor snd finished area in half story accarding to D.C. land records

' From the submitted sheet of Notes and Computations

* From the Axonametric of Proposed Building (refer to Exhidits 4 & 7)

* The side yard setback of the rear portion of the addition from the southern boundary would be 8 feet, but not the
additional upper floors over in the existing dwelling

BZA 17327 - 1812350 &t N'W doe
Revised: 12:08 P\ May 31, 2005
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BZA 17327
May 31, 2005

Page 4

affect adversely the use of neighboring property in accordance with the Zoning Regulations and
Zoning Maps” The referenced special exception would allow the continuation of the
nonconforming side yard setback along the northern and southern boundaries, and increase in the
allowable lot occupancy percentage subject to Section 223 provisions.

Compliance with Section 223
Requirements under this section include the following:

223.2 The addition shall not have a substantially adverse affect on the use or enjoyment of any
abutting or adiacent dwelling or property, in particular;

(8) The light and air available to neighboring properties shall not be unduly affected;
The proposed addition does not affect the air available to neighboring properties,
however it significantly changes how shadows are cast on properties to the north. At
OP’s request, the applicant’s architect prepared shadow diagrams approximating the
original conditions, the dwelling with the addition, and the dwelling with theoretical
maximum (4-foot wide) addition allowed under the Zoning Regulations (refer to
Exhibits 4-9).

These diagrama indicate that shadows cast by the current construction or the original
dwelling with a theoretical matter-of-right addition will (would) cover more of
adjacent rear yards for a longer period from early fall through the winter, Under
either option, the neighboring dwelling at 1814 35® Street largely remains in shadow
most of the day during this period. Note that the “Shadows ofEanstmg House”
diagram (Exhibit 8) also seems to indicate that reducing the existing addition to 1-
story would still cast a shadow over the abutting rear yard in the winter,

Diagrams also indicate that the new construction will not affect the ne:ghbormg
propetties to the south, and, because the adjacent 35 Street right-of-way is 80 foet
wide, it does nat appear the new shadow pattern will affect propertics on the opposite
side of the street.

OP is less concerned about shadows cast on the neighboring dwelling(s) to the north
than about how those shadows may affect the utility of the rear yards. The applicant
is encouraged to consider “stepping-down” the height of the addition to one story for
that portion that extends beyond the original dwelling. This would mitigate the extent
and duration of shadows cast in the fall months. Unless these or other effective
mitigation measures are proposed, OP cannot conclude the light available to abutting
properties is not substantially adversely affected.

(b) The privacy of use and enjoyment of neighboring properties shall not be unduly
compromised; With regards to the neighboring property to the north, privacy of use
are not sffected because the addition wall along the shared boundary does not include
windows.

B2ZA 17337 - 1012 230 SINW.dos
Revised' 12:08 PM, May 31, 2005
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BZA 17327
May 31, 2005
Page 5

Concerning the neighboring property to the south, the primery view from the addition
third floor above the original dwelling (the portion of the building requiring zoning
relief) appears to be over the neighboring residence. Views into the rear yard of the
southern property are limited to the western end of the yard by a rear addition to
southern dwelling and the angle of view. Based on this information, privacy of the
neighboring property to the south is not unduly compromised by the subject addition
or the proposed special exception. Note that zoning relief was not requested for the
Tear portion of the addition beyond the original dwelling because it meets the
requirement for an 8-foot side yard setback from the southern boundary.

(c) The addition, together with the original butlding, as viewed from the street, alley, and
other public way, shall not substantially visually intrude upon the character, scale
and pattern of houses along the street frontage, ... The new front fagade represents a
significant intrusion upon the 35® Street frontage in terms of it’s architectural
cheracter and scale. Vertical articulation of the second and third floors negates the
roofline of the original building while reflecting few characteristics of more typical
building facades along the street. A more effective design approach could include
bringing the entire fagade out to the street, using a sloped roof and dormers at top of
the building to make it appear more in scale, and negotiating with Building Code
officials to reduce or eliminate the additional 3 feet of wall height required for the
northern firewall.

Although the alley does not abut this property, the addition does not seem out of place
when viewed from the alley when conpared with rear facades of other dwellings.

(@) In demonstrating compliance with (a), (b), and (c) of this subsection, the applicans
shall use graphical representations such as plans, photographs or elevation and
section drawings sufficient to represent the relationship of the proposed addition to
adjacent buildings, and view from public ways. Sufficient graphical documentation
‘was submitted for staff review and analysis.

223.3 The lot occupancy of the dwelling or flat, together with the addition, shall not exceed fifty
percent (5096) in the R-I and R-2 districts or seventy percent (70%46) in the R-3, R-4 and
R-5 Districts. This proposal is consistent with this limmitation.

223.4 The Board may require special treatment in the way of design, screening, exterior or
interior lighting, building materials or other features for the protection of adjacent and
nearby properties. OP recommends that applicant consider reducing the height of the
addition, particularly the portion that extends beyond the original dwelling. They should
also consider redesigning the front fagade to be less intrusive and reflect more characters
of the surrounding architecture.

Based on this information, OP cannot conclude that the application meets the requirements of
Section 223.

BZA 17327 - 1913 35% NW doe
Ravised: 1205 P, Muy 3}, 2005
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BZA 17327
May 31, 2005
Page 6

Compliance with Section 3104.1:

Dased on the findings of Section 223, granting the requested relief would not be in harmony with
the general purpose and intent of the Zoning Regulations, and Zoning Map, and proposed
changes will tend to adversely affect the use of the neighboring properties.

COMPREHENSIVE PLAN
The Comprehensive Plan Generalized Land Use Map designates this site and surrounding

properties for Moderate Density residential development characterized by row houses and garden
apartments as predominant uses.

COMMUNITY COMMENT'S

A letter dated May 13, 2005 from Chair Ed Soloman, Chair, Advisory Neighborhood
Commission (ANC) 2B expressed opposition to the requested special exception relief. The
public record also includes letters in opposition from: Robert Robelus residing at 1818 35% Street
(the second dwelling to the north); tenant Alexander Stancioff residing at 1814 35® Street (the
abutting dwelling to the north); Eugene and Joanne Scanlan residing at 1806 35" Street (the
second dwelling 1o the south); and Danielle Berthelot residing at 1804 35™ Street (the second
dwelling to the south).

RECOMMENDATION

The Office of Planning (OP) cannot suppart approval of this request becsuse the application does
not meet the standards of Section 223.1. OP encoursges the applicant to reduce the height of the

addition, and redesign the front facade to be more in scale and character with the existing pattern

of dwelling facades along 35 Street.

EMc/afj

Attachments: Exhibit 1 Aerial Including Zoning
Exhibit 2 Angled View from the East
Exhibit 3 Angled View from the West
Bxhibit 4 Axonometric of the Existing Dwelling
Exhibit 5 Axonometric of the Neighbor Houses
Exhibit 6 Axonometric of Existing House with Neighbors
Exhibit 7 Axonometric of Proposed House
Bxhibit 8 Shadows of Existing House
Exhibit 9 Shadows of Proposed House
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JUNE 7, 2005
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The Public Hearing convened in Room 220
South, 441 4*" Street, N.W., Washington, D.C. 20001,
pursuant to notice at 1:00 p.m., Geoffrey H.

Griffis, Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:

GEOFFREY H. GRIFFIS Chairperson
RUTHANNE G. MILLER Vice Chairperson
CURTIS L. ETHERLY, JR. Board Member

JOHN A. MANN, II Board Member (NCPC)

OFFICE OF ZONING STAFF PRESENT:

CLIFFORD MQY Deputy Secretary
JOHN NYARKU Zoning Specialist
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STEPHEN COCHRAN Office of Planning
ARTHUR JACKSON Office of Planning

D.C. OFFICE OF THE ATTORNEY GENERAL:

SHERRY GLAZER, ESQ.
LORI MONROE, ESQ.

This transcript constitutes the minutes
from the Pudlic Hearing held on June 7, 2005.
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CHAIRPERSON GRIFFIS: -- the rear of your

house?

MR. DAN: -- the rear of my current --
that's right.

CHAIRPERSON GRIFFIS: Okay.

MR. DAN: From my current house. The
current project.

CHAIRPERSON GRIFFIS: Gotcha, Yes.

MR. DAN: The next picture is also on the
alley. It is another house facing south on the alley
fronting on S Street, and that would be --

CHAIRPERSON GRIFFIS: More contemporary or
modern house?

MR. DAN: That's correct.

CHAIRPERSON GRIFFIS: We don't know which
one it is, contemporary or modern, at this point.
That's the rear of the building.

MR. DAN: That's the rear of the building.

BOARD MEMBER ETHERLY: You don't have a
frontal view of that particular property, do you?

MR. DAN: No, I didn't --

BOARD MEMBER ETHERLY: Okay. No problem.

MR. DAN: -- take that. I concentrated in
taking what I could see from the house and what people

could see from their yard. And finally, the last twc
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pictures are the two structures almost directly across
the street from us on the other side of the street on
35°" Street. The first one is an apartment building,
this picture here. And the next one is the Fillmore
School, Corcoran, I think it belongs to the Corcoran
Art Gallery, the Fillmore School. 1It's also catty-
cornered almost directly in front of us, but slightly
to the south. And these two buildings are -- complete
my panorama c¢f that block or that general area.

Okay. Now, in designing our work, we
determine to maintain the front facade. We wanted to
keep the front facade of the house and not change, try
to minimize the view that you would have from the
street. So what we tried to do is, obviously and we
did, we kept the two, you know, the two floors and we
added the extra floor. And right now, that extra
floor looks a little bit out of proportion, because we
haven't finished our cosmetic fixes to that.

And the reason it's a little taller is
because we were told to put a firewall and we had to
extend the floor a little bit higher than we would
have liked to. So it'g a little bit -- you know, our
upper floor is a little bit out of proportion, but we
did the best to keep the same look of the existing

house, which we happen to like very much.
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We filed the building plans on the 13" of

August ¢of '04 and we were issued Building Permit B,
bravo, 467431 on the &5 of November of '04. Now,
prior to being issued this permit, we -- you know, it
took a fairly long time £from August to the end of
November to be issued this permit. Prior tc being
issued this permit, we were called by Faye Ogunneye
and we were told that the property was nonconforming
as a semi-detached dwelling with respect to the lot
occupancy.

We were surprised by that. We said we had
calculated a 40 percent footprint and that was our
intent tc keep it at 40 percent footprint, but she
said that since the side yard was nonconforming, that
that side yard would count against the footprint. And
according to her notes, which I think are part of the
exhibit, there are two notes dated 10, October 5, '04
and October 16, '04. She said that the extra area
was, approximately, 90 square feet. Although, being
a scientist, if you multiply her numbers, she says the
nonconforming yard is about 2.5 feet wide by 30.5 feet
long, that's -- we're talking about 77 square feet.
And that yields about a 3.17 addition to above the 40

percent occupancy that we were hoping to keep at 40

percent.
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Now, we met with Faye and tried to see
what can we do here. By that time --

CHAIRPERSON GRIFFIS: Let me see if I
understand so far what you have said. You have
indicated that Ms. Ogunneye in review of this and she
would be the acting Zoning Administrator, at that

time, thought that this would need to -- it was

noncenforming in the 40 percent, because the side yard

was calculated into the lot occupancy?

MR. DAN: Because the side yard had not
been calculated, at that time.

CHAIRPERSON GRIFFIS: Right. So that
calculated, Sé any addition to this would need relief
under 223, because it would be an addition to a
nonconforming structure?

MR. KEYS: That's -- I think you are
taking it a step further than happened the following
year. I think if you would let him -- allow him to
finish the statement, he can --

CHAIRPERSON GRIFFIS: Okay.

MR. KEYS: -- tell you what followed from
that.

CHAIRPERSON GRIFFIS: Right. What I don't
want to spend too much time on, I mean, we're here for

a 223 and that's requesting -- why we're here. You
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know, we have got the time to use, let's go right to
it.

MR. DAN: Right. As a result of that, we
ask what can we do.

CHAIRPERSON GRIFFIS: Sure.

MR. DAN: You know, we have done, you
know, all the plans. We have done all the
calculations, the work, the structural work. And she
indicated that if we were to build a trellis above the
nonconforming yard, then that would make it a -- that
would qualify the site, the house as a row dwelling.

CHAIRPERSON GRIFFIS: Sure.

MR. DAN: And the side yard would no
longer be there. So (a), first of all, it would not
count as a side yard, but basically that now the lot
occupancy could be 60 percent instead of the 40
percent. ' So it was on this basis that we were granted
a permit on November and that's when we commenced the
work ,

Now, before we commenced the worg, we, you
know, tried to talk to the neighbors. We talked to
the neighkors actually. We didn't try. We talked to
the neighkors. We showed them the plans. Told them
what we were going to do. And we talked to Ms.

Stancioff and she objected saying you will take away
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the light from my house. And, basically, what I told

her is that, you know, the house as existing is very.

very small.

Anything that would be built nowadays
would take away some of the light from her house, but
we suggested to her that maybe we can work together
and try to help to see how we can help her out, so we
can all be maybe in a win-win proposition realizing
that her win wouldn't be, you know, a very big win
proposition. But we tried to work with her and we
offered, at that time, to say if you want to add a
skylight to -- she already has one skylight. If you
want to add a skylight to the other side of the house,
we would be helping -- we would be willing to help you
with that and pay for it and/or let's discuss whatever
it is you would like to do, sc we can all work
together on this.

But we commenced our work and we did not
get much cooperation from Ms. Stancioff. By late
February or mid February, we had already finished the
construction up to the third floor. We were already
walling, getting ready to put the siding and the
walls, actually the walls of the property, and we
needed to install the wall on the side of her

property, primarily because it called for fire
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registant drywall.

And I wanted to install that as soon as
possible, because the house already had a fire. I was
a little hesitant to, you know, drag the firewall
installation. So we had an agreement to -- we tried
to work an agreement sc we can get into her property
to build that wall. She said that they were going to
challenge our building permit and that they would not
let us build from their property, unless we were
willing to file for a special exemption. And then
they would take the case before you.

So what we did, we went to talk to the
DCRA to -- we talked tc Mr. Bello and we talked to
Faye and our lawyer and our architect were present.
And we said okay, we have a valid permit, we think,
what do we need to do? And he said that, Mr. Bello
said that, although there was some, what do you call
it, precedent for having a trellis as, you know,
closing or making the property a row house, none of
those had been challenged.

So what he said is he did not want to
defend us, although he would help us, but he said he
would suggest that we apply for a special exemption
and that they would support us in that application.

And at that point, I said okay, well we can, you know,
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apply for a special exemption. Do we need to stop
work? And he said no, you may proceed with your work.
He said, however, if you don't apply for the special
exemptior, we will take away your permit.

So we pretty much were, you know, forced
to apply. At that time, we obtained a memorandum from
Faye. On March the 2™ we had to collect ali the
necessary material to file for a special exemption,
all the addresses and all the stuff that are required.
In the meantime, Ms. Stancioff and her lawyer did file
for a hearing, even though they said they were not
going to file if we would apply. I guess the reason
they filed is because it took us too long to file
ourselves. But it took us a long time because we had
to collect a lot of material.

Where are we now? Right now, the
construction is almost completed, except for the
siding on the north side, which the neighbor would not
let us complete. We have not installed a trellis.
The reason we are applying here, we're trying to -- if
this gets approved, we would not -- we would work with
the neighbor, Richard, to not install the trellis,
that's what he was objecting, he didn't want to have
a trellie and some minor cosmetic applications.

So basically, the outside is all finished.
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Ana basically, even though we have continued working,
we have to significantly slow our construction,
because of all the problems and impediments from the
people or the north side.

CHAIRPERSON GRIFFIS: Understood. Okay.
You've laid out clearly the history and the factual
basis of why you are here.

MR. DAN: Right.

CHAIRPERSON GRIFFIS: Now, let's proceed

on why you are here, 223, special exception, right?

Let's go.

MR. KEYS: I would want to move to another
witness.

CHAIRPERSON GRIFFIS: Sure. Yes, it's
your case.

MR. KEYS: Do you have any questions of
Mr. Dan?

CHAIRPERSON GRIFFIS: Do you have a
question?

VICE CHAIR MILLER: Yes, I just want to
make sure I understood your history right. I thought
that you had said that DCRA told you that if you did
the trellis, then you wouldn't need to get a special

exceptiori. Is that wrong? And then you seem to be

saying that --
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MR. DAN: No.

VICE CHAIR MILLER: You're seeking a
special exception if you do the trellis. I mean, you
seem to ke saying both things or the opposite.

MR. DAN: Okay. When we first found out
that the lot was noncompliant and we met with Favye,
Faye suggested that the way -- and she has been very
helpful. Faye suggested that the way ta get around
that is to build a trellis. That was before the
meeting with Bello later on. The reason we met with
Bello was because of the hearing that Ms. Stancioff
and her lawyer were requesting. So since they
requested a hearing, Bello told us well, you know,
they are ¢oing to challenge my plans, even though this
precedent for a trellis, I'm not sure I can defend it.
And that's when he told us to get a special exemption
to, in essence, not go with the trellis.

CHAIRPERSON GRIFFIS: But the point is,
let's not put so much emphasis on trellis or not
trellis. The point I underatand‘that the 2Zoning
Administrator indicated that if this was a connected
row dwelling, you have €0 percent lot occupancy as a
matter-of-right. The fact of this stepped off, and
this is kind of a strange situation, because it steps

off not for a compliant rear -- side yard, but it
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steps off whatever it .s, 2.5 feet.

All right. So that it goes in the lot
occupancy. But the point is that it's not connected.
It can't necessarily ~- well, the Zoning Administrator
didn't loock at this as a row dwelling and, therefore,
it's 40 percent lot cccupancy. 80 the whole area was
if it connected, your 1lot occupancy is enlarged.
Okay.

MR. KEYS: Mr. Dan, I would like you, just
if you could, describe the side yard of the property
on the south side where the existing building was,
where the new addition is and explain the distinctions
between the side yards and what happens to the side
yard.

MR. DAN: I believe what you are asking me
is we kept the footprint of that noncompliant side
vard, but the addition that followed complied with the
8 foot requirement. Is that what you are asking me?

MR. KEYS: That's correct.

MR. DAN: Thank you.

MR. KEYS: Mr. Chairman, if the Board has
any more questions of Mr. Dan, do you want to make him
available for cross examination now?

CHAIRPERSON GRIFFIS: Do you have one

other witness?
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