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Re: Board of Zoning Adjustment Application No .. 17310 -
1812 3~;th Street, N. W. - Appeal of Zoning 
l~dministra.tor' s Decision 

Dear Mr. Griffis: 

This firm represents 1812 35th Stre,et Assoc:iat<:::~s LLC 
("Associates'''), the owner of the real property located. at 1;:!:12: 35''' 
Street, N. rw. , for which the Zoning Administrator appJ::·o\/,t:od the 
issuance of the building permit that is the subj ec·t c:>f Lhis 
proceeding. Enclosed for filing in this appeal, please fin·d. t·v,Tl::!nty 
(20) copies of: (1) Associates' authorization of agent: l.etter, 
dated July 22, 2005; (2) an executE;d BZA Form lSO,. tog·ether 'With a 
certificate o:E service; (3) Associates' Points and Autho:d.t~e~s In 
Support of Its Motion to Intervene and Motion to Dismiss; ~1d (4) 
the affidavit of Andres Dan, dated August 23, 2005. 

Very truly yours, 

cc: Andres Dan 
Gisela Garcia Tunon 

Board of Zoning Adjustment
District of Columbia
CASE NO. 17310
EXHIBIT NO. 29



1812 35~ Street Associates LLC 
c I o Andre::; Dan 

6504 Millwood ~)ad 
Bethesda" Maryland 20817 

Geoffrey Griff1s,. Chai:r:-man 
District of C.:)lumb:_a Board of Zoninq Ad.justmen·:: 
441 4::" :Street, N.\~1. -Room 210 South 
Washington, D.C. 20001 

Re: Autho:r::ization o:"' Acent 

To Whom It May Concern: 

Hn:2 35'=': Street J~ssociates LLC ( "As:sociates") is the ff':c )\,'IH':r 

o:: Lot 8 02 in Sc:t:are S-12 96, located 3.t 1812 35"'n Street ,. . '1~' .. , 

\'Jashington, :0. C. !the "Land") Diedre 0. Stancioff h.aH f .l:::d 
Appeal No. 1731C: challeng:ln:::j the decision of the 
Administrator to issue a building permit for the constru:ti 
enlargement of a~ existing single family on the ~and :t 
"Appeal"). Associates wishes to obtain status as an Interv Ln 
the appeal to defend the Zoning Administrator's decision 0 

oppose t.he Appea1. 

C cl 

George R. Keys, Jr. cf Jordan & Keys, LLP is hereby desi t?d 
as the authorized agent for Associates for the purpoe 
intervening on J~,ss::)::::i.ates' beha.l f in the above-n:::ferencec1 <::tpr:c 
the Zo:1ing Administrator's d.ecision in Appeal Nc. 173 .. , 
representing it in all subsequent proceedings regarding the 

1iH2 35''' Street Associates LLC l ,,c-~-~ 

By :~~~L~3:J.U~-·· 
)~.ndres Dan 
Mnnacdna Member 



BEFORE THE: 

D!;STRIC'r OF' COL,UMBIA BOARD OlP ZONING ADJ'USTMl~NI'T 

In re Appeal of:: 

Deidre 0. Stancioff 

v. 

]i 
) 
) 
) 
) 
) 

Zoning Administrator, DCRA ) ____ ) 

Appeal No. 17310 

POINTS AND l~UTHORITIES IN SUPPORT OF MOTION TO INTER1~~~!;~!}~j!~\I"D 

MOTION TO DISMISS 

1812 35lli Street Associates LLC (•Associates"), by arul 

through its counsel and authorized agent, has filed a mc>tJ..c:J1 'i~'~''itb 

the Board of Zoning Adjustment ("BZA") seeking: (1) to 1ntervene 

as a party in the appeal proceeding; and (2) to d1sm1ss the 

appeal on the grounds that it was untimely fil.ed. In s:uppc1JCt 

thereof, Associates offers the following points and authorities: 

1. Motion to Intervene 

Asl:;ociates i~; thE~ owner of the rE~al propert:y wh1cl:"l. 1:::: t:hc:: 

subject of the instillnt appeal. In reliance on the decisian of 

the Zoning 1\..dminist:rator to issue the building permit no .. Bl\67431 

on November :>, 2004 (the "Building Permit"), .A.Bs:ociates p:t'()C:~eE~decil 

to construct an a~dition to the residential structure on the 

subject property, the exterior of which is now substantial 

complete. In such circumstanc·es, .A.ssociates has a sig-r:L:Lfi(:;::tnt 

economic investment in the improvements constructed to date andl. 

desires to participate in the instant appeal in support of the 

Zoning .A.dministra.tor' s decision. 



2. Motion to Dismiss 

Section 3112.2 of the BZA,' s Rules of Practice and P!'()(:(::'~du:n:~ 

requires that an appeal be filed within sixty (60) da:y·s aft1::~r the 

appellant "had notice or knowledge of the decision complal .. J:l,:'::~d ot ,. 

or reasonably should have had notice or knowledge. 

is earlier." In this instance, the Zoning Administrator a:pp:tO'~lec:I 

the issuance of the Building Permit 1 which was issued b:y- tl11::: D. C'. 

Department oi: Consumer and Regulatory Affairs ( "DCRA") on 

November 5, 2004,, a copy of v1rhich is attached hen=to a:::: Ex:h:Lbit: 

1. The Buildin~r Permit authorized the residential adc:l:Ltior:. 

pursuant to tbJ:: plan1;; submitted by Associates to DCRA. The 

Permit was post:ed on the exterior at the subject property c:u1d 

actual construction activity at the subject property be~rar:t r1c:. 

later than NovE=mbE~r 15, 2004 . 1 Moreover, Diedre 0. Stancio~f 

(the "Appellant"), who lives next to the subject propert·y at 18H, 

35th Street 1 N. V.J., was entirely aware of the structure bei::n~J 

planned at the subject property, even prior to the issu~nce of 

the Building Permi s, as representatives of Associates, Y[r. ll!,:tldr·,:::~s 

Dan and/or Gisela Garcia Tunon, met with her on more tha.n C)n.e 

occasion to display the plans for the :subject property amd t() 

1See~ ~ 3, Andres Dan Affidavit, dated August 23 1 2005, ::t.nd 
attached hereto as Exhibit 2. 
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obtain her coneent to stage some construction activity on her 

property . 2 

Appellant filed her appeal wit:h the BZA on Februa.ry 2.2 ,, 

2005, or 109 day~> a:Eter the Permit was issued and posted in the 

front window of the :subject property, or 99 days: after a.ctu<1.1 

construction b<egan on the subject property. Fu:r·thermore, 

Appellant's knov.rledge of the nature and scope of the proposed 

construction on the subject property actually preceded the clat1e 

of issuance of t.he Building Permit. Obviously, Appellant '\1\T.a.s 

aware almost immedia.t:ely that a significant construction p:r·c::<.je::ct 

was underway on the adjacent property. 3 So concerned 11v·a~; 

Appellant by the activity and the potential impact on he::r 

residence that she filed a lawsuit in the D.C. Superior Court on 

December 20, 2004, seeking a temporary restraining· order clJ:H:l 

preliminary injunction ag·ainst Associat•es' construction act.:i .. ·\'.i 

In this litigation effort, she was represented by counsel. 

Nonetheless, Appellant waited until February 22, 2005 befor·e 

noticing this appe.al, by which time Associates had compl·::~tE'~d a.li 

2 Id., at ~1 4. 

3 Appellant confirms actual knowledge in page 10 o:E hE!:~:· 

Opposition to Special E:xcE=ption Application filed :Ln BZA. 
Application No. 17327, in the following words: "Meanwhile, .tvii·s. 
Stancioff promptly began raisin~:J concerns about the construc-c:iori,,, 
including lot occupancy issues." 

··3-



fcundat:ion work JEor the proposed addition and erected the 

exterior framin9 :for t:he second and third story additions. 

In its decisions prior to 2002 on the issue of the 

timeliness of an appeal/ the BZA relied on the I·easoninJj of the 

D.C. Court of }\ppeal:s in Waste Management of Maiyland ,_ __ ;Inf~_:: ....... . 

District. of Columbia Bd. of Zoning Adjustment/ 77S A. 2d 111.7 1 

1121-1122 (D.C. 2001) in fashioning a reasonableness standard of 

within two months for timely filing 1 recognizing t:hat t.he t.:i..me1.·:t' 

filing of an appeal with the BZA is both mandatory and 

jurisdictional .. 5 The Zoning Commission in adopting Order Nc:>.. 02-

01 (September 9 1 2002) has codified the Court of ll>ppea1s sta.nd .. aJ::·d 

in Mendelson and established sixty ( 60) days as the benchma.:r::k fc1r 

timely filing. The only exception to this timely filing 

requiremE?.nt is an extension granted by the BZA where there a.Jt·e 

exceptional circumstances beyond the control of an appE~11arrt tJ1at 

substantially impaired appellant 1 S ability to file the appeal ar~ 

when such an extension can be granted without prejudice to 

parties to the action. § 3112.2 (d) (1). There :L~: .. and ca.n J::)•t:::f n.o 

showing by Appellant in this appeal that Appellant was unal::J.l.e tc1 

have acted promptly to challenge the issuance of the Building 

Permit. .Any such showing is foreclosed by: ( 1) A.ppella.r:.t' s ,t:Jr:l.()r 

4 ~5, Andres Dan affidavit. 

5 Mendel:;30n~~-· District of Columbia Board of Zoning 
Adjustment/ 645 A.2d 1090 1 1093 (D.C. 1994) (citations omitt·t:~:d) 



knowl9dg~ cf 1\..ssc:>c::i..at.e' s plans, (2) her awareness of th.e 

construction next door, (3) her insistence that Associates nmdify 

their foundation plans to shorten the construction pe:ric)dE a.nd. 

(4) her init:iation of litigat.ion to p:r:·otect her property f'rc::>m 

alleged adverse impacts of the construction on the subject: 

property. 

The BZA has strictly construed the jurisdictional limits of 

§ 3112.2 in the only two published cases that have addressed the 

question of timeliness, since the 2002 amendment of § 3112. :;;! .• 

The BZA should apply the same standard to the in:st~ant appe.a :.:~ .... 

For all of the foresroing reasons, the BZA should dismiss the 

appeal with prejwjice as being untimely filed in accordance with 

the practice rules of the BZA, and, in the alternative" t:he Bz..~,, 

should accept Associates intervention as a party to the a:ppea.1 . 

R.espectfully submitted, 

JORDMif & KEYS LLP 

Q\" 'VtJ! tJ ,0 ,. i o,,16·'·'.,'\."' By: !.)'(Al ·y ...... ,}(._~ ·~~l... I 
Geor~ R. Ke · ·ti Jr .. 
Counsel for Intervener 

6 ~6, Andres Dan a:Efidavit. 

7 Appeal No. 17085 of Louise and Larry Smith and Mary A:n.:r1 
Snow and James Marsh (July 6, 2004); Appeal No. 16998 of Adv:LsoJ::-·.:( 
Neighborhood commission 5B (Sept. 3, 2003). 
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CERTIFICATE OF SERVICE 

The undersig·ne.d, counsel for Intervenor, hereby cert.i.:E.ies 
that on this 24th day of August, 2005, I served a copy of t.~le 
Motion to Intervene and Motion to Dismiss, togeU.ter with tt1~.::~ 
Points and Aut.horities in support ·thereof I on each of the 
:following persons or ent:ities, via first class mail, postat:]t:::~ pre­
paid: 

Laurie B. Hurvi t:z, Esq. 
Finkelstein & Horvitz, P.C. 
7315 Wiscon:sin Avenue 
Suite ·400 East 
Bethesda, Maryland 20814 

Advisory Nei~:;rhborhood Commission 2E 
3265 S Street, N.W. 
Washin~jton, D.C. 20007 

Alan H. Bergstein, Esq. 
Office of the Attorney General. 
Land Use, Public Works and Utilities Section 
801 North Capitol Street, N.E. 
Washington, D.C. 20002 

Zoning Administrator 
D.c. Department of Consumer and R.egulatory Af:fairs 
941 North Capitol Street, N.E. 
Room 2000 
Washington, D.C. 20002 

Ellen McCarthy, Director 
D.C. Office of Planning 
801 North Capitol Street, N.E. 
4th Floor 
Washington, D.C. 20002 

}~~gJ~~~tJ.v /' ___ _ 
· Geor~fR· Ke ,· Jr. 
Counsel :Eo:r Intervenor, 1Bl2 
Street Associates LLC 

1400 16~ Street, N.W. 
Suite 520 
Washingtm1, D.C. 20036 
(202) 483·-8300 
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* * * OOVI!RNMEUT 
-OF THE DtSTAICT 
-OFCOLUJ.-ItlA 

Form BLRA 15 
(Rov. 9/30.'91 

DEPARTMENT OF CONSUMER AND REGUlATORY AFFAIRS 
BUILDING AND lAND REGULATION ADMINISTRATION 

BUILDING PERMIT PERMIT NO. 

(Type) ALTERA.TION AND REPAIR A-DDITION 

I I 
i J .... 

Date 11/5/04 
Address oi work 1812 35TH STREET N.W. Lot --D!l.21__§..9~~~~-----·-.129.6.~ 
f'9~fJ!IS~!P.n.Js !Jere,P_y,.gri}Qt~d to 
~o~£ JJ~n ~TREE~ LL~. 
who is authorized to perforrn the work descri~ed t1erein ?t tt1e 
address shown abuvtJ in sirid accordance with rhe conditions 
stated on BOTH sides of this permit. 

Authorized work r~nrl r.onditions of p~rforma.nc~ thereof: 

(Owner) 

NO . 

TOTAl PERMIT FEE $ 

FlUNG FEE 

DATE 

FEE PAYABlE 

EXPANSION AS PER ENCLOSED PLANS. FOR INSPECTIONS CALL~'lf!JM 442-4641 

ADD ONE ROOM AND BATHROOM ON EXISTING BASEMENT(EXTE~~ BACK), ADD FAMILY ROOM TO 

EXISTING FIRST FLOOR, ADD BEDROOM, BATH AND STAIRS TO EXISTING 2ND FLOOR, ADD 

TfiiAmr..FLOOR WITH TWO BEDROOMS AND BATHROOM. Value$ No. of Bldgs. 
Width of Bldgs. 

Zone : R-3 
Height of terrace above grade 
Address of owner 6504 
Deposit No. 

Length 

MILLWOOD RD. 
Amounl $ 

DEPARTMENT OF CONSUMER ANO REGULATORY AFFAIRS 

DAVID CLARK 
DIRECTOR 

Height 

To be occ¥p!ed as :>l'1J 
Prdjections: 

BETH. h~~ 20817 

No. of Stories : 3 

!ly 



AFFIDAVIT 

COUNTY OF Canon, 
STATE OF MARYLAND, ss: 

TO WHOM IT MAY CONCERN: 

I HEREBY CERTIFY that, before me, the subscriber, a Notary Public: in and fl:)r 
the aforesaid jurisdiction, personally appeared ANDRES DAN, and made oath in due 
form of law and under penalty of perjury that, to the best of his knowledge: 

1. I am the managing member of 1812 351
h Street Associates LLC, which owns the re;al 

property at 1812 35th Street, l'JW, Washington, D .. C., which is the subject ofthe appeal 
filed in BZA No. 17310. 

2. In the capacity as managing member,. I oversaw the preparation of the cons:tmctio.n 
plans, obtained the building permits and supervised the construction work on the 
property. 

3. The building permit for the erection of the addition was issued on November 5, 2004, 
and a copy of the building permit was posted on the front on the property on the same 
day. The permit was placed at street level, on the front window of the property. 

4. Before receiving the issued building pe1mit, that is, prior to November 5, 2004, ·either 
my partner, Ms Gisela Garcia Tunon or I, or both, met with Mrs. Deidre Stancioff on 
more than one occasion to explain the construction that would take place next door, .. 
because of the limited access and nanowne~ss of the su~ject lot the cooperation ofboth 
adjacent neighbors was necessary to the construction effort, especially in the early stoag1:s 
of excavation and setting tht:~ £:mndation. During thest:: discussions, we showed Mrs. 
Stancioff the plans for the building addition. 

5. After November 5, 2004, and before excavation began, my partner met with ~.1rs. 
Stancioffto coordinate the excavation work, finalizing these conversations shortly after 
the contract with the excavation contractor was signed. To my recollection, these final 
conversations took plac>e: no later than 13 December, 2004. As a result of her objections, 
we revised the eonstruc:tion plans to change the foundation wall from cinder block to 
reinforced concrete in order to accelerate the work and minimize her inconvenien<:e .. 

6. By the time of the filing of the appeal on February 2.2., 2005, framing for the second\ 
and third floors of the constmction was complete and the construction was under partial 
roof framing. 

7. To my recollection, actual construction work, i.e. demolition of rear wall, roof~ and 
commencement of outside framing for extending the second floor over the then current 
first floor footprint, began at the subject property on 15 November, 2004. As a resuh 



thiS COrtStfUCtiOfl activity, i't WOU}d be impossiblE~, in my opinion, for either of the adt] ::IICI~Ut 
neighbors not to km:rw that construction had commenced. 

I tc::::_-,, 
' j' • n A /_-..._ ~-· 

_ _:_~--frt;tt:t.J~/;;;.;~.c~ 
Andres Dam 

. r .:,L, 
Subsc:ribed and sworn to before me this·~~3 ·day of August, 2005. ___ .. _ 

[SEAL] 

. . .. ,.. ~ l J / /" .;-? 
-------- MyComrmsswnexptres: ·c..:--~~ 

[I TRACY FAMOLARJ 
!Notary Public 

Carroll Co., MD 
My Cornrn. EX:J~I. Dec:. 1, 2007 

------·---



BEFOF<E THE: BOARD ZONING 
OF Tl'"iE DISTRICT OF GOLU 

MOTION 
1\otice: GlickJJcrc; forMQticmfQDlJJn~tmctions 

Bcitlre 0. Standuff, Appellant Zoning Administrator, DCRA, Appellee 

:viMion of:'' 
\sratc what you want the Board to do) 

!. Th(• Boanl of Zoning Adjustnteol should admit 1812 35th Slreet Assodates IL.LC as fnterverwr in the appNd. 2. Tile Bow Ll ul 
Adjustment >lwuld dismiss the appeal as being untimely filed. 

Point> ami Authorities:* 
\state the each and cve.ry reason the Board should gram your mmion, including relevant rc'i:rcnccs to the .Z.o:ti·:1,::• ll.q.· 1 .. 1:11 knl ; 

or \!lap) 

SC(' the attnehcd Points nnd Aul'lwrities. 

http://dcoz.dc.gov/services;apps/fOim _150 _motion .. asp 

a CO(lY of tho> forgoing 

\l' o/ 


