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May 16, 2005 - R
Board of Zoning Adjustment A

District of Columbia Office of Zoning

One Judiciary Square, Suite 210 South
441 4" Street, N.W.

Washington, DC 20001

RE: BZA Application No. 17281
by Power Fuel & Transport LLC

Dear Members of the Board:

- Enclosed you will find a copy of the Advisory Neighborhood Commission 8D’s

response to the submission of May 2, 2005 of the Power Fuel & Transport LLC in
Application No. 17281.

We want to note for the record that the applicant in this case failed to provide the

Commission with a copy of the May 2, 2005 submission to the Board as required by BZA
rules.
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Advisory Neighborhood Commission 8D
Response to

Power Fuel & Transport LLC Submission of May 2, 200S.

Failure to Notify Commission of Filing. On May 2, 2005, the applicant filed with the
Board a memorandum and additional documents, as directed by the BZA. However, there
applicant refused to provide the Commission with a copy of its filing. The Commission
has right to notice of the filing and copies of any documents submitted to the BZA for its
review and consideration. We are also aware that the Office of Planning was not
provided with a copy of the applicants filing.

We are requesting that the Board reject the submission of May 2, 2005 from the applicant
because the applicant did not give proper notice of the filing to ANC 8D. It should be
noted that the applicant proffers that the memorandum submitted in this case “is
informational only.” We are of the opinion that the applicant has not complied with the
directive of the Board to address questions raised during the hearing. The applicant still
contends that the Board has no jurisdiction in this matter and demonstrates this by
refusing to comply with the Board’s rules governing notice to all parties in the case of
filings in the case.

Issue of the Issuance of Building Permit #B463152. The applicant makes repeated
reference to the fact that a building permit was issued which permitted the construction of
the gas station at 4675 South Capitol Street, S.W. The applicant states that all permits
were issued through the DCRA process. In fact the DCRA process was defective as it
relates to the issuance of building permit #B463152.

The Official D.C. Code § 1-309.10 (¢) (3) provides:
The Department of Consumer and Regulatory Affairs shall ensure that
Advisory Neighborhood Commission is provided at least twice a month by
first-class mail with a current list of applications for construction and
demolition permits within the boundaries of that Advisory Neighborhood
Commission.

Further in § 1-309.10 (D) (2) provides:
At the close of business of the day after which the notice period concludes,
as provided in subsection (b) or (c) of this section, the affected
District government entity may proceed to make its decision.

The D.C. Code requires that before DCRA could “proceed to make its decision” a 30 day
period for ANC review and comments was to be observed. The application for the permit
was to be held in abeyance pending the ANC review.



By letter to the Commission dated January 14, 2005, Mr. Lennox Douglas stated that the
application was issued on the same day it was applied for. There was no 30 day ANC
review period as required by law. (See the attached letter from Douglas of 1/14/05) It has
been a long standing practice of DCRA that ANCs “...are not entitled to notice of permit
filings...” (See attached Clarke letter of 7/23/04)

We would request that the Board take Administrative Notice of an opinion of the
Corporation Counsel of May 31, 2001, in which he states “After review of the arguments
and the law, I conclude that notice to ANCs of construction (building) and demolition
(raze) permits under paragraph (c) (3) is treated identically to notices under paragraph (c)
(1), and that such notice includes a 30-day notice period and entitlement to great weight
for recommendations made by ANCs.”

While the applicant cites the processing of the Shell application by DCRA as evidence
that there application should be processed in a similar manner. Changes in the law and
zoning regulation have occurred since the processing of the Shell permits or application
which warrants a different standard in their case.

Approval by Local Citizens. The applicant contends that local citizens “uniformly”
approve of the project and that the only opposition to the project is from other gas station
owners. ANC 8D is before this Board, through the appropriate procedures, as a party in
the case in opposition to the application. By Law, the ANC is recognized as the “local
citizenry”. In fact before the Board, the ANC law requires that the Commission’s
recommendations or comments be afforded great weigh. There is no comparable status
given to the positions of citizens, other than through their ANC. Aside from the Office of
Planning, no other entity, or individual in the District has great weight in matters covered
by the ANC law. Therefore, the applicant’s contention that it has support for the gas
station is without merit

Discontinuance of Service. Aside from the fact that the applicant holds that the site has
continuously been used as a gas station, the evidence shows other wise. The record
shows that in 1995 the tanks were removed in compliance with EPA requirements. At
that time no new tanks were installed or was there any application for the installation of
new tanks on the site. By removing the gas tanks from the ground in 1995, not only did
the station cease to exist, but there was no possibility that the owner could resume
operations as a gas station at the site. In addition to the use of the site for a bank, the site
has been used as a day old bakery sales center, a record store and other businesses. For
over 3 years the site was not used as a gas station and therefore Section 2005.10f the
regulations is applicable.

Wrong Address. It is the position of the Commission that because the address on the
application is incorrect, that the application should be rejected. The applicant filed an
application for the construction of a gas station at 4675 South Capitol Street, S.W. The
applicant states that the gas station will have no effect on the use of the site by the bank.
However, the applicant has submitted a drawing which reflects revisions to the entrance



and egress to the property on which the bank is located. These changes will impact upon
the traffic flow and possible operations at the bank.

On page 3 paragraph 5 the applicant states “PFT-LLC is in the process of having the
address change added for the gasoline service station to comply with Lot 1, Square 6274.
This presents and interesting situation. Changing the address is an acknowledgement of a
fact that the applicant has avoided up until the point. It is the position of this Commission
that changing the address is the recognition of something that was always a fact that the
gas station was to be operated out of the building at 4665 South Capitol Street. All of the
equipment for control of the gas pumps and operation of the station has already been
installed at 4665 South Capitol Street, S.W. The reason why the address of 4675 South
Capitol Street was used was because the previous station operated out of that address and
the applicant felt that this attachment to the address of 4675 would establish basis for the
issuance of the building permit and circumvent any zoning review. At present, a
Certificate of Occupancy No. 81569 has been issued at the address for the operation of a
convenience store and deli. By locating the gasoline service station operations in this
facility the applicant acknowledges that there is an enlargement of the gas station as
defined by rules of the Board. The Board must apply the appropriate provisions of its
rules to this application. (See attached C of O)

Traffic Study. The record in this case contains a letter from the Department of
Transportation rejecting the application. The applicant submits a traffic study which
based on the 4665 South Capitol Street Address not the address on the application of the
case before the BZA.

The study does not prove that the proposed gasoline service station will not create
dangerous or other objectionable traffic conditions as provided in § 706.4 of the rules.
The consultant finds that not only are modifications necessary to the south driveway of
the branch bank, but that modifications must be made to the timing of existing traffic
signals. The proposed changes to the banks driveway are major adjustments and are
predicated on improvements being made to the paved area at the rear of the bank. Never-
the-less, without major improvements to the west leg of Southern Avenue, dangerous and
or objectionable traffic conditions will exist.

The traffic consultant states that the applicant will pave the west leg portion of Southern
Avenue, but this is a public street and not subject to any changes by a private citizen. The
west leg of Southern Avenue is a segment of street in need of major improvement. It
should be noted that the applicant does not submit with this filing any evidence of a
proposal to improve the segment of street in question.

Relating to the methodology on the traffic study, the consultant chose to conduct the
study on the 19™ and 21 of April 2005. These days do not represent times when the
traffic at the intersection of Southern Avenue and South Capitol Street are highest. Both
pedestrian and vehicular traffic would have been greater at the beginning of the month,
when welfare recipients and those on social security would have been using the bank and
the shopping center adjacent to the intersection.



This is the certify that a copy of this filing was mailed to the applicant’s attorney
DeCaro & Howell PC, Suite 201, 14406 Old Mill Rd., Upper Marlboro, MD 20772 on
May 16, 2005. /




Attachments

David Clarke Letter

Lennox Douglas Letter

C of O for Convenience Store & Deli

Pictures of west leg of Southern Avenue



GOVERNMENT OF THE DISTRICT OF COLUMBIA
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Office of the Director

July 23, 2004

Commissioner Absalom Jordan

Advisory Neighborhood Commiss}on, 8D
4601 Martin Luther King Jr. Avenue, S.W.
Washington, D.C. 20032

Dear Commissioner Jordan:

This letter is in response to your recent inquiry regarding the Department of Consumer
and Regulatory Affairs’(“DCRA”) practice of not providing notice to Advisory
Neighborhood Commissions (“ANC”) when postcard and walk-though permits are filed
with DCRA.

Please be advised that DCRA’s position is that ANCs are not entitled to notice of permit
filings which have no significant impact on neighborhood planning and development. As
such, postcard and walk-through permits, which typically involve small-scale, residential
construction, are not among those of which DCRA provides notice. DCRA’s positioi is
not intended to deny the ANCs, or any person or entity, access to permit records to which
they may be entitled pursuant to a Freedom of Information Act, D.C. Official Code § 2-
531, et seq. (2001).

Finally, DCRA is in the process of developing written policies regarding ANC access to
permit information. We anticipate having that process completed by the end of the fiscal
year. At that time, DCRA will be happy to provide you with a copy of those polices.

Sincerely,

David A. Clark
Director

941 North Capitol Street, N.E., Suite 9500, Washington, D.C. 20002
Phone: (202) 442-8947 Fax: (202) 442-9445



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Building and Land Regulation Administration

Permit Service Center —’
—
January 14, 2005
Absalom Jordan
c/o ANC 8D
4601 Martin Luther King Jr. Ave S.W
Washington D.C 20002

Re: 4675 South Capitol Street S.W

Dear Mr. Jordan:

The enclosed is a list of building permits processed between July 15 and 30™ 2004,

Per your request, please see page 29 of the submitted list clearly identifying notification
to the ANC of the issued permit for 4675 South Capitol Street, S.W. This permit was
classified as a walk thru and issued on the same day.

Any questions or concerns regarding the notification of the subject address identified on
the enclosure to the ANC, please contact the Permit Service Center at (202) 442-4589.

Sincerely,

" Lennox Douglas, manager
Permit Service Center

941 North Capitol Street, N.E., Suite 2600 Washington, DC 20002 Phone: (202) 442-4455 Fax: (202) 442-4863
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