
~ J$, l9S8 

· l!JLY 16, l9S8, m:A.RDD 

·11.3201.26 An elevator or atairway pmithou:sc, ma7 be erected t.o & lwisht 
in excess ot th&t. authorued ill the clistriat. 1D which located, FOVided 
aucll penthouse is Ht back trm al1 lat llma . o~ the atructure upoa 
which located a distance equal to its height alto?e the root ot ·the · · . 
stnctUt'e. tt • • ' 

"b20l.22 A21 elefttot' or •t.ai:,iay pentbouae-, be erected to a height 
in excese ot thllt authorised in the SP ·J>i.strict provided auch ~thouse 
:ls aet back 1'rolll all. lot Unes or the .bu:Uclinc .or other sti-uctm-e 
.upon wh:l.ch.loca.tad a distance equal~ ii;a. haiaht ~~ove the r.r,ol ~ the 
'bu:il~ or atru.cturo." · · 

•• • 115201.23· ·An ·-elevator or ~ pent.house . 'IIB'T be erecto~· to--a height· 
in 8?C0~.SS 9f tha.t a,uthcrized.in the.d"4tn.c~ in_ whiqh .lcc~~d,._ Pr¢cles:l. 
~ pen~ouse ·~s ·sat back b-mitf:ll '. "iof~e ... 'ot the._'buil4ine. ~ 

:.otJm- structur, ,:.!)On ·w~h l90a.ted ·a clistance .equol.·t.o it$ J\.eight above 
tba ·:root ot t~ bUil.ding ~ structure." . . 

116201.22 An elevator mo etairt11Y pen~ous• 'ltf/l:'/ be ere~ to a height 
in excess of that ·•uthcrised ill th$ district in tlbich lcca~, -prm.~ 
such penthowse is set back f1om . all lot 1:1.nes .. ot the b'IElldiDg or· 
other atr.w:tu;-e upon which l.ocated. a ~ca equal. to :!.ta height abm 
the rool· ot the 'builc!!nc or structu:re.11 

1'hese p-oposed amendments relate, to the location· of elnator and 

s~ penthouses. Set back pwri.sions ct such appurte~~ea u• 

contaiiied . in th• Act . ot June 1, 1910, (36 Stat, bS2), regulating th• height 

or buildi.JtGa, in the District ot Calm"D!.c. '!'lie Aot provides that 'Wh~ above 

the l:S.mi_~ f4. hqht, • penthouse,• etc•, 1mll · be .. , back trcm _ the -~ 
. J . 

~ of the hv1ld1 n; · on which it u .located a diStance equal to :1.ta hei;h-t . . . 
&'Dcwe the adjacent roe£• tbler .the Ngalaticna z-ecmtl.7 repealed I ii. 

application ot tbis ,rov1Sioi,: •• construed bJ' tho Z~ 0mm 1aicm to . . . . .. . . 

-~ ~~ .va.U.. ~m ~he stNe\ -eid•J cnly, an :ln~e1;&Uon ·~-1~ .... . . . . . . ·. . .. 
JA .. as.nt~ v.s.th· t.ho J.ot az1d no-if izl Tiol&ti= <tbeN~. • 'Whil-e 'NGQl,&ti.CllU· . . .. . ' . . .. . . . . .. . . -
~t.ecl by 1:iha ·Conrdanon ue aubjeci to m:lm.llNm s~s 0P~ 
by the Act ol J-uu l, 1910, aaple ~uthority exists to :tncorpor&t.e JION 

restrictive prousicna izito the ~tions which baa been den• 1A n~,cras 

_ins~ \.'i th ,resJ)ect. u, ether prcnid.ons o'l the .let~· 

EXHIJII"t' 3 

Board of Zoning Adjustment
District of Columbia
CASE NO. 17221

EXHIBIT NO. 39A2



· ~ piineipal dU!iculty encountered in &p~ the proviti~ ct the 

neit l'~fl'Ul~tions is that the :req\ti.red :iet b.ick or penthouse:s trcn all outside 

walls of t.he building does not in tnB1J1 ·instances serve a~ useful purpose 

since a set 'back from yards or courts re(luirtd · or prOVided is unneeeasU7 

to protect lizbt, and itir !or adjoining prope:-ties. It is f(lr tlxie reaeon 

tba.t Jn0d.Uicat1~ or these pc.ragrapha in same term a.ppears fully justified. 

There &l"e several ways in lrhich these paragraphs could be amended., 

each of vhi.cli 1ner1 ts consideration. In add:i t1on to the metbcd advertised 

t~ tb:Ls hearin.i, the C-..Ssior. might either arl)33 the ae~ back to ozuy 
• I I . . 

those sides of a buildin~ a~utting z,ublic street:s, or to only those side$ 

of ab~ abuttinr'! publla streets or illo,s1 ~. to only those sides o't 

a h1rlJd:1nr~:a.~uttinR public stt"eets, -alle!fs, or ·a· l0tter hei:::ht_ clistriet •. 

There&?)"~, to be more s,..'J'1l)Ort b'om bmlders and .archiiects :as: one of 

the latter methods than there is tar ado:,tian· or the ;roposal nawbetore 

the Ccrmdss1on. Hct.zever, the Council is o: the opinian that the method. 

1"Jropoeed here ·mll =ore close'.cy' .tollol•1 the i.~tent ot the 1910 Act and assun 

adeciuate· li~ht and ·au- t~ adjoining ~o,ertiea un~ ai:;L conceivable 

cue\:matame., 1 -:-:hcreas ~option o! one cf the other mtbcds r.i;;ht in some 

1:lsta..¥\.ces c.clver:ely ".!'feet o.djoinin,., str ... ~turoe. ~• amendment as proposed 

dces not· J)rovide a :re.:iedy !~ f!Ver,' conceivable situtition since then \d.ll 

be a· !011 builclirp on na:rr0'1 lots ,mich ,-11.li be unable to proVide the set 

back and 1m1St then:tora 'oe erected (Yith i,e~th0'1Se) within ·the total height 

envelope, such p~thouse uea. coi.mtin; as a. part~ the nocr area ratio. 

Since these cAaes Will'be limited ~nd since th~ is ample cppa:·tca:d.1.y to 

ccnfann because of the deorea1ed bulk' of bm.ldirl;s nov :req'IJii-ad., it is . 
believed th3.t, no material hudshtp will. result. 

Far the reasoms c~lined, a.pprcm.l ot t.he amendments u a~ertisad is 

%"e .... w.manded.. 
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11ST AND H STKEETS. N. W. 
(GE~ltGE WASHINGTON UNIVERSITY AND THE GltEATEll 

WASHINGTON EDUCATION TELECOMMUNICATIONS ASSOCIATION (WETA)) 
APPLICATION FOR A. CONSOUDATED PLANNED UNIT DEVELOPMENT AND 

RELATED AMENDMENT TO THE ZONING MAP OF THE DISTIUCf OF COWNBIA 
REZONING LOT 180 IN SQUAllE 101 ftOY Jl .. 5-D TO·C-3-C . 

Mardi J, 1994 

The Commission, pursuant to Section S. of the Ad al June 10, 1938, as amended by the Dislri~ 
. . 

of Columbia Self-Oovemment and Govemmental Jteoraanimion- Act (D.C. Code, 1911 ediaon.. 

• sec. 5-417), has reviewed ·dte proposed Zoniaa Commi~cui's G'llidoliw and S.dards for1h.e 

Plumed Unit .Development at 21st and B .Stnlets. N.W. and 1ho related mDina chaqe imm 

ll•5-D 1o C-3-C for Lot 880 in Squve 101. 111• CommilliOD finds 1bat the.propGlld Planned 

Unit Development and relac~d amendment 1o 1he Zoning Map or the Dislria of Colaml,ia would 

not adversely affect the Federal Establilhmfld or other Peclenl imen,m ·• WDllld not be 

,iftconsil1eni with the Comprehensive Plan for 1be Nalional Capital. 
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TO; 

FROM: 

·susJECT: 

Souernmrnt. of tlte lltstrtd of Qtolumblu 
Ol'P'ICE 01" THE COflPOflATION COUNSEL 

JUIIIICIA"''f IOUAIII: 

•41 POUll'T>t S'T to W 

,NAl>II .. OTO .. 0 C ZOOOI 

May. 16, 1994 

Hark Davis, Esquire 
Collllllittee on the District of Columbia 

Peter szega~•z~k 
A••i•tant C~on counsel, o.c. 

IN lll~LV 1111:rcR TO: 

Legal Citations regarding c_onatitutional Equal Protection 
Standard• tor H.R. 4242 

f 

I oftared to provide the Co1M1ittee l~gal citations regarding 
the poaaibla equal protection iseues raised by H.R~ 4242~ An equal 
pro~ecticm issue ari••• troa the denial of a buildin9 perait to one 
lanc:towner · and th• 9ranting of such parrlli t to another la~dovner 
where such landowner• are siaiiarly situated and tha differil'.'lg 
treatment ia unrelated to .or incQnaistent with the parmisaible 
zoning atandarda imposed by a zoning__ regulation or law.· Sea ~ 
qt c1,~urn1 v, c1abyrna Liyinq c1nter. 473 u.s. 432 (1985); Art Yoo 
f»rniture, xnc, Y, city or sootwood. 437 N.W.2d 380 (Mich. App. 
1989), APRIOl denied. 433 Mich, 918 (1989); 1<i1il v. City of 
Sandusky, 465 · N.B.2d 485 (Ohio 19&4); ouronte v, Town of U•v Paltz 
Zoning Board. 90 A,D.2d 866, 456 N,Y.S.2d 485 (1982); Wolfner Ye 
Board or zoning Adjustgnt. 612 s.w.2d 147 (Mo. App. 1984). see 
also DIDDUJD, Ing, y. City of Louiayille. 958 F.2d 1354 (6th Cir. 
1992); crow v~ erwn. 332 F. supp. ls2 (N.o. ca. 1971), affd, 457 
F.2d ,788 (5th Cir. 1972) I P,L.S. Partn•r•. WQIDQD'I Medical Canter 
<>C Rhoda J•land, ·Inc, v, city of cranaton, 696 ,. supp. 1sa co.R.I. 
1988) .• Sea 9eneraUy 1 Ziegler Ra:thkopf'a THI LAW OF_ Z()NING AND 
PLANN4NG, S 4.09 and cases cited therein (1986). H,R. 4242 ain9l•• 
out the WBTA/GWU PUD tor •p•cial, diacriMinatory treatm•nt under 
th.,-1910 Heiqht · Act when other similarly situated applicant• have 
been treated uniformly on the basis of the 84 year interpretation 
.of the H•ight Act by the Oi• trict o! Columbia 9overnm•nt. 
Arguably, such discriminatory treatment raises an equal protection 
i••u•. 

Moreover, under local PUD regulations, the WETA/GWU PUO meets 
all applicable standards. As you are award, PUD standard• 
th•m•elve• need not be co-extensive with requirements ot local 
zoning law• and regulation•. See Dupont Circle Citizoo5 



~2-

cn.c. 1981)1 BY44•r0w v, Town•hip committee 0 t Towna))ip pf Mount 
J,tural, 297 A,2ci 583 (N.J. Super 1972). At! the Di• trict of 
Columbia Court of Appeals ha• found in Dupont Qircla c;ith1n1 
A•aogiation i 

"(T]hi• [PUD) package approach to 
land u•• ia an antidote to the ill 
affect ot traditional E~clidian 
zoninq where ll11itation• on 
location, lot •h•~ uae, square 
footage and buildi'ng b•ight may 
frustrate the typ• of growth 
intended by the community.• 

426 A.2d · at 332 (empbasia supplied). H,R. 4242 therefor• alao 
undermines tha tlexible zoning approach whioh the PUD regulationa 
afford• local lnndown•r• and developers by law. see 11' DCMR ss 
2400,1 •t •gg. (1991) 

Int~• event that you may have further question•, please teal 
fr•• to oontact ~• at your convenience, 

cc: Al~rt Dobbins, Office of Planning 
Madelien• Robinson, Oftioe of z0nin9 
Hampton Cro••, Department ot Consumer and ~agulatory Affairs 
Joseph Bottner, Zoning Administrator 
James Randall, Office of Corporation Counsel 
Ml11i Mag•r, Offic• of Intergovernmental Affair• 
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