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BEFORE THE BOARD OF ZONING ADJUSTMENT 

FOR THE DISTRICT OF COLUMBIA 

APPLICATION OF MONTROSE, LLC ) 

PURSUANT TO 11 DCMR § 3104.1 FOR A SPECIAL ) 

EXCEPTION FROM THE ROOF STRUCTURE ) 
SET-BACK PROVISIONS UNDER§§ 411.11 AND ) 

400. 7 (b ), FOR AN EXISTING FIVE-STORY ) 
RESIDENTIAL CONDOMINIUM IN THE R-5-D ) 
DISTRICT AT 1819 BELMONT RD., NW ) 
(SQUARE 2551, LOT 45) ) 

BZA CASE No. 17221 
ANC1C 

HEARING: OCTOBER 12, 2004 

STATEMENT OF THE APPLICANT 

I. 
NATURE OF RELIEF SOUGHT 

Montrose, LLC, (the "Applicant" or "Montrose") submits this statement and attached 

exhibits in support of its application for special exception relief from the penthouse setback 

requirements of section 400.7(6) of the Zoning Regulations for the existing condominium building 

located at 1819 Belmont Road, N.W., at Lot 45 in Square 2551 (the "Subject Property"). That 

section provides that "if housing for mechanical equipment or a stairway or elevator penthouse is 

provided on the roof of a building or structure, it shall be ... set back from all exterior walls a 

distance at least equal to its height above the roof upon which it is located .... " The property is 

located in the R-5-D District. 

II. 
JURISDICTION OF THE BOARD 

The Board of Zoning Adjustment ("BZA" or "Board") has jurisdiction to grant the special 

exception relief pursuant to D.C. Code Ann. § 6-641.07 ( d) (2001 ed.) and sections 411.1 and 3104.1 

of the Zoning Regulations. 



III. 
BACKGROUND 

A. Procedural Histot.:y 

By Building Permit No. B449218, the D.C. Department of Consumer and Regulatory Affairs 

authorized construction of additional floors and a penthouse to a rowhouse located on the Subject 

Property. In approving the permit, the Zoning Administrator determined that the penthouse did 

not need to be set back a distance equal to its height at the east and west walls because those walls 

were party walls, and not exterior walls within the meaning the Zoning Regulations. The Applicant 

proceeded with construction accordingly. 

In BZA Appeal No. 17109, the K.alorama Citizens Association ("K.CA") appealed the 

issuance of the building permit on the grounds that, among other things, the building did not meet 

the setback requirements of section 400. 7 (b ). By oral vote taken June 22, 2004, the Board granted 

the appeal on this basis. The Board's decision is not effective because a final written order has not 

been issued.1 

B. The Property 

Located in the R-5-D District, the Subject Property is improved with a five-story 

condominium building, the renovation of which was recently completed. The penthouse in question 

is already constructed pursuant to validly issued building permits. The height of the penthouse is 11 

feet, 7112 inches, above the top of the roof. At the front and rear walls of the building, the 

penthouse is set back a distance greater than its height. However, along the west wall of the building 

the penthouse is set back approximately six feet. There is no set back along the east wall. 

Consequently, assuming that the Board's oral vote of June 22, 2004, is followed by a written order 

confirming that the east and west side walls are exterior walls under the Zoning Regulations, the 

1 By filing this special exception application, Montrose does not concede any of the legal conclusions 
reached by the Board in its June 22 vote and reserves all legal rights to contest that decision upon issuance of a final 
written order. 
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Applicant seeks special exception relief from the requirements of section 700.4(6), as permitted 

under section 411, to allow a penthouse that is set back less than 11 feet, i 12 inches. 

IV. 
THE APPLICANT MEETS THE REQUIREMENTS FOR 

SPECIAL EXCEPTION RELIEF UNDER SECTIONS 
400.7 AND 411.11 OF THE ZONING REGULATIONS 

A. Standard of Review 

As set forth above, special exception approval is required pursuant to section 411.11 from the 

penthouse structure setback requirements of section 400.7(6) of the Zoning Regulations. As the Board 

is aware, a special exception use is a use predeemed compatible with other uses permitted in that 

particular zoning classification provided that the specific regulatory requirements are met. In reviewing 

applications for a special exception, the Board's discretion is limited to determining whether the 

proposed exception satisfies the requirements set forth in the appropriate section. If the Applicant 

meets its burden, the Board must ordinarily grant the application. First Baptist Church of Washington v. 

District of Columbia Board of Zoning Atjjustment, 4 32 A.2d 69 5 (1981 ); Stewart v. District of Columbia Board of 

ZoningAtjjustment, 305 A.2d 516,518 (1973). Through the exhibits, testimony and other evidence before 

the Board, the Applicant will establish that it complies with all applicable provisions under the Zoning 

Regulations. 

In the instant case, special exception approval is required because the proposed penthouse 

structure does not meet the normal setback requirements of the Zoning Regulations. While the 

penthouse structure is 11 feet, 7.5 inches in height, and meets the 1:1 setback requirement on the 

south and north (Belmont Street and rear alley, respectively) sides of the building, it does not meet 

the setback requirement on the east and west sides. The penthouse is set back only six feet along 

the west party wall and is not set back at all along the east party wall. 
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B. Roof Structure Requirements Under Section 400. 7 

Section 400.7of the Zoning Regulations provides that, if housing for mechanical equipment 

or a stairway or elevator penthouse is provided on a building's roof, it must be erected or enlarged in 

compliance with the provisions of section 400.76, as follows: 

(a) It shall meet the requirements of section 411. 

(b) It shall be set back from all exterior walls a distance at least equal to its height above the roof 
upon which it is located; and 

(c) It shall not exceed more than 18 feet 6 inches in height above the roof on which it is located, 
nor shall mechanical equipment extend above the permitted 18 feet 6 inch height of the 
housing. 

The penthouse structure for the proposed building measures 11 feet 7.5 inches in height and 

thus complies with section 400.7(c). Because the roof structure is not set back from the east and 

west walls a sufficient distance, the Board has determined that it does not comply with the 

provisions of section 400.7(b) (by reference to section 411.2), and thus requires special exception 

approval by the Board pursuant to §411.11 . 

C. Compliance with Special Exception Standards of Section 411 

Section 411 establishes numerous criteria for penthouse structures in all districts. Section 

411.11 provides the Board authority to approve as a special exception for the location, design, and 

other aspects of penthouse structures, including setbacks. In order to obtain such special exception 

approval, an applicant must demonstrate that: (1) compliance with the penthouse structure 

regulations is impractical because of operating difficulties, size of building lot, or other conditions 

relating to the building or surrounding area that would tend to make full compliance unduly 

restrictive, prohibitively costly, or unreasonable and (2) the intent and purpose of Chapter 400 and 

the Zoning Regulations are not materially impaired by the structure and the light and air of adjacent 

buildings are not adversely affected. As set forth below, the roof structure at 1819 Belmont Road 

meets these criteria. 
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1. Compliance with the roof structure regulations is impractical because of 
operating difficulties, size of building lot, or other conditions relating to the building 
or surrounding area that would tend to make full compliance unduly restrictive, 
prohibitively cosdy, or unreasonable. 

The placement of the penthouse structure is the direct result of the narrow width of the 

building lot, which measures only 16.67 feet. The height of the existing penthouse as approved by 

the District is 11.63 feet, and its width is 10.67 feet. Based on these dimensions, it is impossible for 

the Applicant to comply with the setback requirements. In order to satisfy the requirements, the 

penthouse would need to be set back 11.63 feet on each side, or a total of 23.2 feet, whereas the lot 

is only 16.67 feet wide. Alternatively, the Applicant would be forced to demolish the existing roof 

structure and construct a new one in the center of the roof with a height and width of no more than 

5.5 feet. 

Such demolition and reconstruction of the roof structure, however, would be unduly 

restrictive, prohibitively costly and unreasonable for the Applicant. The stairway to the roof is 

necessary to provide access for repairs and maintenance. It also provides access to the roof deck at 

the front of the building, if that deck is permitted to remain. As the Applicant will demonstrate 

further at the public hearing, a reconfigured roof structure could not be readily be accommodated 

within the existing column grid for the building without negatively impacting the functionality of the 

structure. Given the narrow lot size and the minimum width required for a U-shaped stairway, a 

central stair core that could meet the setback requirement would not provide adequate access or 

headroom clearance under the D .C. Construction Codes and would severely compromise the usable 

space on the floors below. 

The fact that the Applicant proceeded with construction under validly issued permits does 

not constitute "self-inflicted harm" that would preclude the requested relief. Here, the controversy 

was created by conflicting interpretations of the Zoning Regulations by DCRA and the Board, not 

by the Applicant. Even if the Applicant's actions could be misconstrued as contributing to the 
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current dilemma, the "self-inflicted harm" test is only applicable in use variances cases. The 

appropriate standard of review in this instance is the criteria listed in section 411.11. As 

demonstrated herein, the Applicant meets this standard. 

2. The intent and purpose of Chapter 400 and the Zoning Regulations are not 
materially impaired and the light and air of adjacent buildings are not adversely 
affected. 

With the exception of the setback, the penthouse structure is fully compliant with the 

Zoning Regulations and harmonizes with the main structure in architectural character, material, and 

color. Likewise, the existing configuration of the roof structure has virtually no effect on the light 

and air to adjacent buildings. 

As shown on the solar studies attached as Exhibit D, there is no effect on the existing shade 

and shadows cast on the abutting properties by the roof structure. The solar studies illustrate the 
• 

shade and shadows cast by the building with and without the roof structure during the summer and 

winter solstice at 8:00 a.m. and 4:00 p.m. A comparison of these diagrams shows no difference in 

the lighting at the adjacent properties. Any shadow cast by the roof structure will be in areas that are 

already shaded by existing structures. Similarly the small size of the penthouse will have no effect on 

the air of adjacent properties. Because the buildings to the east and west of the Subject property are 

row structures, they do not have any window openings or air vents in the side elevations and thus 

the quality or amount of air of these properties is unaffected. 

The Applicant's roof level plan is in harmony with that of neighboring structures and is in 

keeping with the purpose and intent of the Zoning Regulations. For the above stated reasons, 

special exception relief from the penthouse structure setback requirement of section 400. 7 (b) is 

appropriate in the instant case, pursuant to section 411.11. 

6 



VII. 
THE APPLICANT COMPLIES WITH THE SETBACK 

PROVISIONS OF THE 1910 HEIGHT ACT 

The Applicant's building also complies with the setback provision of the Height of Buildings 

Act of 1910 (the "1910 Height Act" or "Height Act"), which requires penthouses to be set back 

from exterior walls a distance equal to their height. The Height Act provides that: 

Spires, towers, domes, minarets, pinnacles, penthouses over elevator shafts, 
ventilation shafts, chimneys, smokestacks, and fire sprinkler tanks may be erected 
to a greater height than any limit prescribed in this subchapter when and as the 
same may be approved by the Mayor of the District of Columbia; ... provided, that 
penthouses, ventilation shafts, and tanks shall be set back from the exterior walls 
distances equal to their respective heights above the adjacent roof. ... 2 

D.C. Code Ann. § 601.05(h) (2001 ed.). 

The term "exterior walls" under the 1910 Height Act has historically been interpreted to 

mean exterior walls fronting on streets. A 19 58 report of the Zoning Advisory Council on proposed 

text amendments to the Zoning Regulations to allow elevator or stairway penthouses to be 

constructed above the maximum height under the Zoning Regulations discusses this interpretation: 

The [1910 Height] Act provided that when above the limit of height, a penthouse 
etc., shall be set back from the exterior walls of the building on which it is located a 
distance equal to its height above the adjacent roof. Under the regulations recently 
repealed, the application of this provision was construed by the Zoning 
Commission to mean exterior walls from the street sides only, an 
interpretation considered in hannony with the Act and not in violation 
thereof. 

Report of the Zoning Advisory Council on Proposed Amendments to the Zoning Regulations, July 

15, 1958, at 1, a copy of which is attached hereto as Exhibit F. 

2 Although a penthouse over a stairway is not included among the items that may exceed the 
maximum permitted height, an Opinion of the Office of Attorney General states that the 1910 
Height Act has been interpreted since its passage to include penthouses over stairways leading to 
the roof of a building. See Opinion of the Office of Attorney General, July 27, 1953, at 2, a copy of 
which is attached hereto as Exhibit E. Opinions of the Office of Attorney General "concerning the 
application of the HBA [Height of Buildings Act] are entitled to substantial deference, and should be 
overturned by this court [U.S. District Court for the District of Columbia] if they are plainly 
unreasonable or contrary to legislative intent." Techworld Development Corp. v. D. C. Preservation 
League, 648 F. Supp. 106, 121 (D.D.C 1986) (internal citations omitted). 
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This historical interpretation was reaffirmed in 1993 by the Zoning Administrator. In a 

memorandum to the Office of Zoning, the Zoning Administrator stated that "[t]he setback 

requirements of a roof structure under provisions of the [Height of Buildings] Act of 1910 have 

always been interpreted by the Zoning Division as being required to set back from the property line 

which adjoins a street" See Memorandum from Zoning Administrator to the Office of Zoning, 

Zoning Commission Case No. 93-9C, November 24, 1993, at 1, a copy of which is attached as 

Exhibit G. This view is also supported by the National Capital Planning Commission ("NCPC") in 

its report on proposed text amendments to the Zoning Regulations on roof structures. There, 

NCPC stated that "the current [Zoning] Regulations are based on a Corporation Counsel [now the 

Office of Attorney General] opinion measuring penthouse setbacks from the lot line on the 

frontage facing the street" and that "the 1910 Height Act's requirement of penthouse setback from 

exterior walls is clearly intended to hide or screen penthouses from street views." See Letter from 

the National Capital Planning Commission to the Zoning Secretariat, NCPC File No. Z.C. 84-10, 

June 3, 1986, at 1-2, a copy of which is attached hereto as Exhibit H; see also Memorandum from the 

D .C. Office of Planning to the Zoning Commission, Re: Proposed Text Amendments for Roof 

Structures, February 3, 1984, at 6 (an Office of Attorney General Opinion states that the 1910 

Height Act "requires a penthouse setback only from the lot line on the frontage facing the street') 

(emphasis added). 

Based on this long-standing consistent interpretation, the Board has approved many 

buildings where the roof structure exceeded the height under the 1910 Height Act and did not meet 

one or more of the side or rear setbacks. See, for example, BZA Order Nos. 11917 (1627 K Street), 

12798 (1100 15th Street), 13061 (2301 Washington Circle), 13124 (1811 L Street), 13187 (1801 L 

Street), 13449 (1819 L Street), 13528 (801 18th Street), 13 716 (1023 (15th Street), 13 788 (1111 14th 

Street), 14176 (816 Connecticut Avenue), 15159 (555 11th Street), 15169 (1430K Street), 17186 (777 
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6th Street), 16681 (Square 456), and 17186 (777 6th Street), all attached as Exhibit I. The Zoning 

Commission has also approved planned unit developments with roof structures that were not set 

back one-to-one from all edges of the roof (see, for example, Z.C. Order No. 594 (1111 20th Street, 

N.W.), November 14, 1988). 

There has been no change in the Zoning Regulations or the 1910 Height Act since the 

approval of these cases that would disturb this long-standing interpretation of the 1910 Height. 

Thus, the Board has the authority to grant the relief requested. 

VII. 
Witnesses 

A. Gail Montplaisir, Representative of Montrose, LLC, Applicant. 

B. Norman Smith, Norman Smith Architects, Project Architect 

C. Steven E. Sher, Director of Zoning and Land Use Services, Holland & Knight LLP 

VII. 
Exhibits 

The following exhibits are attached hereto in support of the application for special exception relief: 

Exhibit A: 

Exhibit B: 

Exhibit C: 

ExhibitD: 

Exhibit E: 

Exhibit F: 

Exhibit G: 

Exhibit H: 

Exhibit I: 

Exhibit T: -

Architectural Drawings and Plat of the Subject Property 

A portion of the Sanborn Atlas showing Square 2551 

A portion of the Zoning Map showing Square 2551 

Solar Studies 

1953 Office of Attorney General Opinion on the 1910 Height Act 

19 58 Zoning Advisory Committee Report 

1993 Zoning Administrator Memorandum to the Office of Zoning 

1986 NCPC Letter to the Zoning Secretariat 

BZA Orders approving relief from the setback requirements where roof 
structures exceeded the maximum height of the Height Act 

Outline of witness testimony: 

9 



• Gail Montplaisir, Representative of Montrose, LLC, Applicant. 

• Norman Smith, Norman Smith Architects 

• Steven E. Sher, Director of Zoning and Land Use Services, Holland 
& KnightLLP 

VIII. 
Conclusion 

For the reasons stated above, the requested relief meets the applicable standards of special 

exception approval under the Zoning Regulations. The Applicant therefore requests that the Board 

grant the application. 

September 28, 2004 

# 2282749_vl 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

By~-
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Mary Carolyn Brown 
2099 Pennsylvania Avenue, NW, 
Suite 100 
Washington, D.C. 20006 
(202) 955-3000 



 

 

 

 

 

                    A 
 

 

 

 

 

 

 

 

 

                                                                                   



-~ 

... 
i 
ffl ::a 
~. ... 

i 
j . 

~ ~ 
en 

I\) 

z 
-f C 
'TT ~ 

~ .g 
::0 

•••• -- ••\ .. ~, •- •- •MOO•--- .... ;" . ~, J • o \ •-- .. ••-- t •: • •·•• -· .. ----.--- .... ----. ..... .. , , 

~ ~ . ~ ~ ~ . 

t.,) ~ CJI 

.~ 

C) 
::0 -f . -f m · · 
C :c :r: j= 
;I] . .,, . ,, ..... n z r- r- (j) 

8 ~ 8 ::0 ::0 

70'-0"-
FtEVISEr> HEIGHT FROM TOP OF CURB AT MIDPOINT OF LOT TO TOP OF 
FINISHEDAOOF AT BELMONT RD '-lND FINISHED TOP OF PARAPET I · 

TOP OF EX. @ ROOF 
STRUC'I' · · 

I 
i 

HGtf. OF WEST BLDG 
.1 
L 

I I I . 
11'-71/2" 

I I i 
i i i ~-m 
! ! .. ,., ·-· --•· , .. -~ ' . ! . . ~ i ! ii . 

LI 
._I I 

._,7 Tr'n7-f r rr' 
I I I I l l · l I I I I 
I I t I r I · r I I I I 

__ -1 .l .L LU ..l. .L LU 

,Trn,rrn 
I I I I I I I I II 
tlllllllll 
iLU i.U..1.1.. 

I I 
I I 

. .It 
A ... 

. If_. 

c·/r""' 
·. 1,-.. 

r' 
I I · 
I I 
LJ 

,6 

~ 

. ·. ::~;:,~~:::!~'.~~~p~SSE(?Jl(l~:~~~:~:-E:f~~~=~~¥~~~;:-~~ ~;0; 
PERMITrE~ ~ND BUILT 



~ 
I 

i 
I 
le 
• I 
0 

I 

•1 
'I .') la 

,, ft. -~ 
= 0 

i 

0 r-

~11 SEnACK UN~ • 

·TDPDFFINISHIEDSIDE·l!'AllAPIIT ~,,,,' . 

• IYDND IIUNS LIEVEL AT 70'~ . , 
(TOP OF MTL IIUNNEll oee' .10 1/4" ----.. 

W/ 1 1/2" WD PUTII. DN 'f'DP AND 
·MTL PAIIIAPIIT FLASHO, 

I 
a 
! 
I 
~ 
! 

. ,. 
I 
= 

!t ; 
I 
I 
h 
11 
11 u 

~L. -:-r·-·-· 
I 

~ 
i 
i 
i 
·j 

~ 
. . M 

°' _J 

°' "° 

t D ;. 

D 
D 

I 

I 

I 
. ~ - . .,., .. , 

. !t 
~ 
b 

D . . . 

I 
,. ? 

I: 
'! 

I I 

. . t · .· ... ..... ,.. .. ,~ . 



MTLROOI' 

Mn. SKNNG ON 1iMNSARD 

NON LOAD BEARING 
STRUCllJAE 6Tl 
TRall8 
5" 1.0. STL COLUMN 

°1:W---=-fflf=fl.::::OOR=:,: _________ 7=!:!::;:!::;5=:::!:::!:::=::::!:::::!:!:~::;::::~~:l---~~'=-1:0~~::MAS. 

STUCCOIEIFS 

CONTRol.JNT 

--- -;:- ---- ------ ---- i 
.,' ',, : 

I 

!WLSE 
~FLOOR i:~~=-~-~--~~~~~~~~--L.i~~--=--=-=· _:--=-_~_ - - - - - - - - - ) 

3ROFLOOR 

B89 
2NOFLOOR 

El D 

FRONT ELEVATION 
Scale: 1/8" = 1'-0" 

I 
I• 

I 
I 
I 



/ 
I I /' 

I// lL __ _ 

• a 

·-----~---&· 

-----~ 

P.AIII' ar• oorlSJl!luic.nal!! 
•IM,:ni JNl .ll!'!!MO'IIISI 
illlml!ll l"'IICIIICMRI ftlllll 111' 

----& 

-·--& 



 

 

 

 

 

                    B 
 

 

 

 

 

 

 

 

 

                                                                                   



,/ ' . , 
, / /. ,' .,~ 

, .... ·" ' 
/ / --~ ... J.:'tf.,,..... 

I ' -. ~-. , .... 

1,/ 'j \ 
I I I . 

•.. ~'Z!'..o,,.,... i i I · . . , . 
-~~ ... I I .\ ,.,.._ I . 

, .. '!--·! '\ 
' I I • I . 



•• • 

• • 

,., .. 

. 
"' 

8\d ·• 

1:---- ··~·•lh\· ~ 





 

 

 

 

 

                    C 
 

 

 

 

 

 

 

 

 

                                                                                   



177' 



 

 

 

 

 

                    D 
 

 

 

 

 

 

 

 

 

                                                                                   



1819 Belmont Rd. NtN 
Solar studies 
Appr(J(imate. June 2118"~ 
W/ROOF STRUCTURE 



1819 It 11101t l'ld. NW 
Solarst1<1 u 
AJ:plOXba• J 11(31/8.AII 
WO ~00 f STIHJCTU Pl f 



1819 It hlOlt Rd NW 
SolarSU<IIU 
Ai:proxhla't.Jllt ::1101 
W/P.OOf STP.OCTUP.!! 



... _ ----.. --.... ...._,--. -------1819 It 1101t l'!d. NW --
Solarst1d u -._ 
.o.wra1•a• Jll(J1mu --._______ 
II\I011!00fSTIIUCTUIII! ------



1819 ltllo1tP:.d NW 
SolarStl.dlU 
AA>KWllln. DtcJ l.8AU 
W/ P:OOf ~11.0CTUP.1: 



1819 Be tno1t Rd. IIW 
SoarSt1d1e, 
Al=PIOX ma~. Dec31.EIAII 
WOiROO f STP.UCTUP.E 



1819 It 11101t l'tcl. NW 
SolilrstldU 
AA)lalllla• OtcJ l /011 
W/l'tOOf STl'tOCTUl'tl! 



1819 Be moat Rd NW 
SolarStldlU 
AR)IOl(lfta•. DecJl/iPII 
womoo f STP.UCTUl'tr! 



 

 

 

 

 

                    E 
 

 

 

 

 

 

 

 

 

                                                                                   



C 
0 

p 
I 

'IOI 

Di F.!1 

q ~- s- 11'2-
J'aJ..~, l.9S3 

whether peot.bouaea -wq be cocstnicted &bcw• the h«1£ilt 
lild. ta ••tabli•bed b7 the .let ot Ccagreu apprcwed JQO 
1, 1910, repl.ating tbe height. or 'brlld1np, far pm-­
pose• otbar than to COYC' eln'atcr • han.sJ and wmthe:r 
the prescee of a.n cperatiAg ct:5,.n~:- in •=h pent­
hoU-'ea constitl:4~ She.mi oc~cy• 111.~ the s:e.an­
i.J!g of such .Act. 

there hffe bee re!e..."Ted to th:1.a offlco fer an cpinicn ce.rta.in 
questicna vb:1.ch hff• been raiJled b7 tbl Chie! Fngineer of the Departaent 
o! IJlBpe=tio, relai:1..:g to ~e pend.aaible iae ot penthouaea ccm\l"ucted 
&?:>o-re the hei(bt lill1 t• establuhed b1 Hct1cn S ot the .Aot o.t Coqreaa 
a;,pl"C't'ed Jee l, l.910 (.36 Stat. 15 2, u ce:ndadJ se:. s-liOS, D. c. Cod•, 
l9Sl ed.). ~• questicna ruq be eJ;>r"UBed brie~ u tolloa1 

l. Ma.T the ,ct o! Ja2e 11 19101 pendtUn& 'I.be ccnstnu:tiosa or 
"J,sithatm•• OTe.r .i..atar ahafU• to a greater beisht thaD 
aq lint • et by- tbe .&ct, be cc:cBtrued to peDdt the cca­
atructiO:l or penthouaea for the pm-pooe of houing &1J'­
cc:cdi ticnilJg c,qui;mezst, heati.Jl& equiplae:it, md perhaps othm­
k:i.Dis o! equipme:i t which ord.in&r.U7 aigbt be located vi t.b1n 
a btl1 J d1 cg? 

2. Does the phra.se •li.:a:a::z! occq,a::q-• u used 1a 'the .let of 
Jt:::1e 1, 1910, in c~t1cm vi th the cCID.'Stnr:tion or use 
o! pct.'louses, precllde the presc::e of a cpe:-atinc engineer 
in p = tbows ea c~ ta, n1 ng ai.1"-cocdi ti cn1ng or mating eqlrlp­
•e:n t, 1.D:::luding boilers T 

Tb• e:.C'lii~ tc the toregoi.:le ~Uons depend 'Cpon an btupret.& t1o:i 
or \be Wt parz.:::-a:;:ll c! Seet:1.cn S ot the .Act ot Jl;:::le l, 1910, ~• pcr­
ti:!:l\ part of T:Mcb N&d.B a.s tell.aw, 

-sp1r .. , tos-c:-a, dceiea, aina.reta, p1nnacleaa, peat 
hO"""-'e• an.r elffat.or aba.!ta, TentUation aha.rh, cl:imie;ra, 
c:.omt.seb, ~ fin aprinkle:r ts.b rs:,- be e..-ccted \o a 



greater height than az:y llld.t. preocrlbed in the Act. 
vhem and u the •cH wq be eppraYed by the Cc:a:d•csime:rs 
o! the District o! Col-a:miaa ProT'ided, bowln"er, That e1:1eh 
structure:. vhe.n above such l..i.11IloY'1iiight • baU be fire­
proof, and no noor or cc::m:par1amt thereof shall be con­
structed or u.sed tor bum.an occupanc;r abOTe the top stor,r 
of the building upon which such structures are placed.a 
!nd proT'ided, That pent bouaea, Tentilaticm aba.tta, and 
l'.iinlci sball be aet back tram the arterior .:US distances 
equal to their respecti.Te heights aboT• the adjacE11t roof: 
* * * ••• . 
Ill co:c.nection i.-1 th the first of the abo,' e questions, hoveYer, H, ie 

aloo necessary, in coca truing the statute, to consider arJ:r long-i,tand.1.ng 
ad:d.ni•tratiTe interpret.ations ot the •t.st.ute vi tb respect to the con­
st:n:.:tio:i o! pentbow;es for otc.er usea than •oTer elnator •h.&!'t8•, 
1.n&S%u.Ch u the nlc:ng-ecmtinued eonte:r.;>oraneoua a:cd practical intc­
pretation or a statute b]" the executiTe o!!icen charged with it.a 
.... -1o1r-t.rr.t1.on * • • • • conatitutes an imaluable aid in deten:ining 
the ne.:..ing of a doubt.f'ul statute.• Sutherl&Dd, Statutory COMtruct.icm, 
ac::. 5103. It might be said thst t.be phrase ltpenthouaes OTer eleTator 
sl::.!2.!'U" is plain and un.c:biguO\:S, pez--1 tting the ccnat.ructioc of pmt­
ho'C.Ses on.lJ' «er el«ator isha!ts,_ and that the::re!ore tbe:re u not need 
tar •Mn1strat1.Te corustructica or thll phrase. BUt it a:, ~ be 
zudd tbt Congress, h1° the use ot tJ::d.B phrase, intended, !or e.xa.""lple, 
to prohibit the construction of pe:2thouaea D"rer Bta.in.-:l'i,8 leadi.Jlg ,to 
t.he roof o! a buil~, u is co::i..or.ly the practice in the constn.etion 
0! bm.l.dingt, and u vas the practice 5\ the t.il:.e the Act or Jee l, 1910 
,.-=.z, caeted, a.ccording to penc.is in the Depn.rbent o! InSpecticn ~ 
kna:tle:ige er the cODDtructic::i pr~ticus a.t that tiJ:e. 

It. \.--:,cl.d appear, t.here!cre, that tbe phra.se "Pe:itboi:sea aYer 
clr.·;~::- .:t:.a!'t.3•, r,1.t.h.:::r the b~ pl.u."l aDd uncbiguc,ga, bu required 
i"ltcr;,ret.ation by t!l!o official.a of the District o! Colmbia charged with 
"L-:t- E.!---:L-.istration o! tbe staw.te co~~1n1eg the phrase. '!be Director 
c:- :r:i.s?e:::tic::: CJTcr th~ y~:..-s h.:l:I intex,>ret.ed t.be statut.a H per.:it.ting 
b~ cc=.$t..-,;ctic::i over fr.! b2ight li=i t ot pctbou.,ea to proride ahel ter 
!c.::- :.ir-co~ ti.c:'li.I:;; e<r~=ct s1:=h ~ 1£1-t.er t.o-..-ers, ere;,cratiTe cc::l­
dt=--:: :=-::., c::.d air-cend.i ti.o::rl.n; !a::!S. '!he que.3tion nov e..~~, bc\.evc::-, 
ir. 't::le light or ch.::me;ed CC:l!!~ctic:i p:.-e:tices, whether tr.~ Director' a 
il.: t :::-;, re~ ti.e::i o ! t.t e statute rr.cy crt,..,., to ~ n-.:1. t ting tb e cc::.a true ti 0:l 

c.f pi:.thot:.::e:? to al::tl ta he2til;; eq--...:1:'.,~e.:1t i.!lclclin& boile-:s. Mac!: o! 
t:: -~r-::c=.~tic:-:1 .. .:: c.:-:d h~t·h•g e.._~~~.:it in oe tod.ay rtq-:lires the 
::__: ::--;-ice: ci c:,cr~tiz:::; i.:::;i.ne._3, £.;::i ",-he prcae:ice of cpcr.rting e::.gince:-a 
i:. F 1-=:~:~c.: cc:-..:3trt:d,~~ ~=---:-o ~ pc:..---:-i:::-!.ble hc~ht 11=:!. t al.so ill­
"'f'c-:~ c:; c: i.."itc.:.:-"roU-,tic:l o! t.t~ c.e--i-2 c! the ph.n:se •h=--~ oeeup.:c::r", 
~-- t:.:- :..:! 1n t.he .Act o! .,"'c:.e 1 1 l91C. 

!J: c==.::.c:tic:'l \."it!: t:.~ c:=.:icic:E.tit=. or bo~ or tho q-~~~C--J ~­
c:. .:: :. : .!. i.: t:~ f.:;i.-uc=., 1 t is c! 1.nt~-c!lt to cccsicier tJ:e intc:lt c! u, 
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CongreH in enacting the .&ct ot Jlme 1, 1910. Strangely enough, al• 
though 1 t 1.1 co=ionly beliP'f"ed that the purpose o! tbe Act 'ril t!,) pre­
serre t.be aqline o! tbe ci t.Y and 'to preTett the OYersbadO'lti.ng •! the 
Capitol b,- e:n:esdTely tall buildings, it 1,;0ul.d not s;>pear that the 
Con&re!.8 1 at the ti.me it WM conaidering the bill that later b&:ue 
the Act of Jme l, 19101 ha.:: such a purpose in mnd. Rather, £ecordi..c: 
to a statt.=.cnt by one of tbe sponsors U the bill. during debo.1..e in th~­
H~e of Represeut.atiTes, ~e principal concern of the Congre.:ss ilrrolTed 
the lack of !ireproofi.D.g on the •upper or m:.nr:ard storiea• o! bu1Jd:h:-,.zs 
then constructed, and the sponsor st.eted •t.hilt act is !or tbe pur,,C:!e o! 
requiring that hu1Jd1ng,r of a certain heigbt shall be of fi.rcprec! catc.""iel 
t.hrougl::.out. • Congressiooal Record, Vol. b5, P• h535. 

ADother con.sideratiou o! the Caogreaa dttr'ing 1 ta debate on mat 
later became the Act o! Jtme l, 1910, voald z;,pear to relate to atte:ra 
o! l.ight and Ten.tila tion, as the .talloviag exchange ch.ring the dsb;lte 
cul.d indicater 

"}lt. CA.¥.PB!Ll (a spoTUSor o! tbe bill) 'ltle build~a, o:i 
PennsylTania nenut- vould be limited to the height pro­
vided !or in thia bill (l.6o feet). 

"MR. 500. Nov, ,my should the,r be per:i tted t.o be, srr;r 30 
!eet higher on Pem:ial.y-rania &Tenue thm a:cy other busiJle:as 
street or otherwise in the civ? 

"MR. CA.¥.PBELL. It :18 the ld.dest street in the city. 

"MR. 500. I• not )lev York &Temue tully u vi.de? 

•MR. SIMS. Is it the object md purpo9e o! regulating tbe 
height o! buildings ill the District o! Colu"l'b ia that the 
height o! building• should be regul.ated on each street in 
reference to t.be vidtb o! t.hat particular street? 

•MR. CJJ-!PBEll. We are !ar below tbe l.iJ:d.t o! height that 
could be provided for 011 Pmmsylvania ATenue when we pro­
Tide !or 160 feet." (Ccng. Record, Vol. uS, P• 6799J 
perenthetical notations added) 

Acco::-di:lgly, 1 t would i,ee:a that the last pa.ragrc;,h of sec ti en 5 o! 
the .tct o! June 1, 1910, ahoul.d be cons't...~ed in t.he light or the intc:it 
or the Co-~ress 1n enacting t.he >.ct; i.e., in ter:::.s or !ire"i)~finc- and 
or light and vent::Uation. ~ 

Ol thl.s bz.sii:, tbe::-efo:-o, it wuld £?pe..:- t.'lut th~ 61.st c~~n.ns, 
!=.,ofar u pSilthou:,ez "~-. il?Talved, v:?.: not cec-..::~~~ eo in=!l \.~~~ t!l: 
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\U!e to vhich such peathou.,es would be put as vitb the !ireproofing or 
m1ch pent.boll.!es, and it would seeJ'll there 1l1lS :10 objection on the part. 
of Cotigress to tbe con.,truction of fireproof penthouses abO'Te the height 
l.im1 t, ju:st so such penthouses were (1) set back fraa 'the exterlor vall.11, 
apparently far reasons of light and ventilation, and ( 2) were not con­
structed or used !or bwz.sn occupancy. 

'lbe ter:a "ht.· ... ·o occapanc,-" :oreover, perha;,s :should be construed in 
t.he light o! the intent or the Con;ress in macting th~ Act. The Cea• 
gress, in s;>ecifically recognizine the necessity !or elwator 11acbine17 
above the height lirrd t, obvious).y did not intend that no el.ff at.a: macb-
1nery repairman caald enter the pentbou:se oTer such u.-,hinery !or the 
purpose ot repairing 1 t. Jet in one sense this ia •blnS!l occupancy• o! 
such a pentholl.!'?. 

'.!be ter:i "occupancy" means, to quot.e Webster• s Nev International 
D1ction.a.ry, 2nd Edi. tion, the •a.ct of tald.ng or holdi::lg possession"• 
..\.Q "occupant", to quote the same autbority, 1a 11 cme who OCClJ?ies or t.alces 
possession; one 160 has · the actual use or possession or a thing"; •occllp;,9 
me:i.ns "to take or enter 'Dpon possession o!; to bold possession ot, to bold 
or k~? tor useJ to 11.9e"; while "occu;,ation• i:earu, 11 a.ctu.al. posaessiou or 
control•. I a o! the Tin, therefore, that the prohibition o! nhu:a:m 
occu:panq-", in the last paragraph of section 5 ot tJ:.o .Act or June l, 1910 
vas int.ended by" the Ca,,gress t.o preTent the use o! enclosed space eboTe 
the height l.11lit !or res1~ent.ial1 office or business purposes, eithar by 
the o,mer o! a bill.ding or b.1' ~ t.e.n.ant hol.ding undsr him, but vu not 
intended to preclude the :gse o! such space 1n cmmectian vi th the zai.D­
t.enanee of such building and t.be opera ti.on or its utlli tiea. I am or the 
Tin-, there!ore, that the last paragraph o! section 5 of the Act o! · June l, 
1910, does not prohibit the presence o! bui1ding Jnainten&Me peraormel 1n 
fireproof •tructurea constructed above the pen:u.ssible height l.i1lit. 

In au.=-.at.ion, 1 caused a study . to be r.ade o! the Act approYed 
June 1, mo, and the legislati.Te b111t0%7 or au.ch .let, 14th particul.&r 
refermce to tbe last paragraph o! section 5 o! aucb .Act, u a resul. t o! 
'ldlicb I baTe concluded that the phrase in sucb paragraph, ttpenthouses 
aver alnator aha!ts", l:BiY be construed to include penthouses OTer stair­
ways leading t.o the roof and penthouses over othar uUl.ities necesaar;r in 
connection vi th the operation of a building, but not to include penthouses 
to be u3ed !or re.sidentiaJ.1 office or busine3s purposea. Furtber, I b&ve 
concluded that the t.er.1 •bmun occupancy" u i.t i.• used 1n aucb paravaph 
should be c01Utrued to preclude the construction or twe or peat.houses !or 
residential, o!tice or business purposes, but not to preclude t.be presence 
in such pe:nthOU!S~ o! l;T'1Jd1r,g 'IUintenanee personnel charged "Wi.th the 
operation and iu.inte::w:ice o! t.he builc!1-g•" utilities. 

"nl• aeaorandua of the Cbie! E:lgi.Deer of t.hs Departr.ient of In5Pecti0t1 
wo re!ers to puagraph n~srcd 1 of Section IIlI o! the Zoning Regula­
tics of the Dus trl.ct o! Ccilic!>ia, as ccmdcd, \!hicb read.a as .rolloa, 
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•l. ~e prarl.sio:i1 or UM, Act o! June 1, 1910, u to 

apires, tovers, druie! pinn.ar:l~ (sic), pentbou11e:s flFflr 

elevator sha.fts, TctilatJ.0:1 2~, chil:in~, e::aoke at.aea, 
and .firo-:rorinklcr ~ :shul cC':ltillue in full force and 
et!ect, c:reept th.3t 0:::1 b-.rlldin.z:, he.:-a!ter e:-ected ~ Cm­
me:io::ern ot t!le J)"'_z,t:-i.ct ot 'COlu::.~1& ahal.'l not Gpprore the 
co:i.s true ti on ot tire--S?~~~:- t.a:11as, v:i tar t.evers, er bcr.ls-
1.ng tor :ur ce:!di tiC';'lir.c: to & he.1.ght in ex::tst:e or 130 feet 
measured tr(rl' tbs leTel o! t.he cu...'"b c;:pcs1 te t.be &iddl.• o! 
the !ro!lt. or tb hm)d1n!:• N.re fa?ri.?lklcr te.rm, nter 
towers, or housing tc:: Ei.r co~di tic::::ing equ1i:ncn t 'IIJq be 
erected or enlarged on buildings e::d.ating prior to Decmber 
1, l9uh u prcm.ded ,mder Seetion XXIII of these regulat.icms. 
(As au::entied nee. l, 1944 ed. Feb. 25, 19LB.)~ 

Thia regulation ot tbe Zoning C~-:1.ssion, as bas been pointed out i."l 
the ,amorand1.n or t.he Chie! F.ngi:>.eer or the De;:,art.:ient of In,spect.ion, voul 
appear to h~c a double e!f'ect. First, it in:poses a l..hdtation on the Jc1 
o! June 1, 1910, •!~e it prohibits the construction of fire-sprinlclsr 
tanla and ~ater tovers above lJO !est, al tho-:igh the JU!le l, 1910, Act 
sp eci!ical.JJ' p erni us !ire-sprinkler ta.c.k3 a.bC19' e the 130-t oot heiibt l.iz::i t, 
and r-113 be con5tru'!d t.o pe:ruit \.'a.ter tcr ... c:-s abov~ that l.1mi t. But ao:-e 
1.J:;>ortant, the regw.ation -.:ould 2i)pea.r to deliI:it the Act ot Jme l, l.910, 
by iJ::;>lledlJ" autbor1.ti~ the cOQ.3tnlction o! housing for air coad.1 ti.0':li.n: 
equi~ent above &rJ1 height 11mit established b7 the June 1, 1910, Jct, 
with the exception o! the 130-!oot height 1..u,it. It wuld appear, t.bere­
!are, t.hat the Zc:ning COEd.ssicm, like the Dire:tor of Inspections, bu 
conatrued the phrue ltpentbouses OTer elevator sbatts• to per.dt the 
c00avuction of hoW!ing !or air-conditioning equipment al>OTe all height 
11.l!its except the 130-!oot height l.1l11.t.. 

'Ibe Zoning Regulations o! the District of Colu::::bia., u aended, h.ffe 
been promulgated by the Zo:nng Ccmzd.saion of the District or Colllllb1.a 
under t.he authoritir contained 1D the Act approved June 201 1938 (52 St.a.~ 
797, u aeodtdJ Title S, sections Ll3 through u28, D. c. Code, l.9Sl w.i.) 
Among other thing3, 8Uch Act e::pcn.--e:-s the zoning Ca.:n:1.asiOll to regulate 
the height or buildi.Dge, •~ept '\he p eru:iasible height of ~ bu1l d1 "2: 
shall not ux:eed tbe ma:d mun height of buildings authorised by tbe ,Act 
o! June 1, 1910, • upra. rurtha, section 12 o! the Act of J'mle 20, 1936 
(Section 5-L.24, D~Codo, 1951 ed.) prav-idee, 

"See. 12. \lhereTer the 
o! t.hll Act req e a groa er t or is i:e o yar , co , 
oUier open sp:ces, or require a lcr.rcr height cf buildings o:­
r=.1l.ler ~er o! stones, ar req-.iire a greater percs:it.ige ct 
l.ot t.o be l~~ unoc~ied, or 1:.:;>e,e othf!l" higher •t.a.D:i&rd.l t.hD 
are roqui..red 1A er ~~ rr:J:f7 o~ c::- as~tu t.e or mnmi.cit>al r•gula t.1.o-.-:! j 

the N ~•rtia:l!S rzd.1 't::l<icr c..1t=;1:,rl ty o! t!:x1.s Act ah.all p e::r::i.. • * ~ 
( t:id~s:d.u,i c~Iled) 
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,lccordingl.7, I a o! the opirdoa that al\hc:nJgh the Aet o! J,me 1, 
1910, mrq be construed to permit the caastruct1on, above the manr.m 
height llldt.e established b;y •uch .let, or pent.2iousea sheltering 1'u1Jd1:ng 
utili t1es, pro'liding aueh pe:itbouae• Jl9et the other Nquirmenta o! such 
Act, ne-rertheleae paragraph 1 of Section XIII or the Zoning R•gul:ations 
o! the District o! Columbia bu the ef'tect o! prohibit.1.ng the co~troetion 
o! such pentllouses above the lJO toot height l1mi t, although iq>liedJ.T 
pemi tt.1..ng tbs c00stru.ctian of i:-mit.ho'Qau for air c00ditioning equipment 
abo1'e the lower height limite est.abli.ahed by the June 1, 1910, let. 

The Chi.et Engineer of the Departnent or ID,spectioa ccmclude• hia 
11u90raDdlR o! Jme 16, 19S3, 1d. tJl t.he f ~cnriDg para,rm;,ha 1 

•It is apparent that a e:itu.ticm cli!!icult both for th::1.8 
o!tice r.d !or the archi t.e,:ta, omern, and aechanica1 engineers 
v1ll coatinue to c:dat until both the ,Act ot 1910 and the Zcm­
ing Re,rul..atiom are cl.arified and a ccmsi•tent and equitable 
policy estahllibed !or bo-6-h. 

"It aec.'"..S to me that t.he intent and l.iJd tat.ion ot t.bt 
,Act o! 1910 should be est.ablisbed by' Cmaiad.oner• direetiTe, 
and that therea.tt.er the Z~ Regul.at.iODS be clari.!ied 1D 
order to be consi• tent vi th •uch directi.Te. 

•rt 1a recc:mae:Dded t.bat eueb direc't.iTe clearl,y est.a.bl.1.ah 
what equipment aq be 1n a •penthouae• abcwe the haigbt limit 
u est.ablisbed by the .Act o! 1910, that there be a li=1 ting 
a:1.se t.o auch pent-bouae bued o:n a percent.age o! roof area, 
and that the Zoni.ng Ccimaiasion eat.abliah regul.ati.aaa ccm­
sistent the:revi:tb, alao for •uch pmt-hom• u ux:eed the 
saning height lla1 ts b1dl are not al>OYe the lill1 ta est.abliahed 
by the Act ot Jm1e l, 1910.• 

:IDa,s:iuch u 1n 'lq Tiev, the Jct ot Jmie l, 19101 r:.iq be ccc.strued to 
permit the CCID.8truct1an, abare t.he n.riou height ll.ai. ta est.abliebed ~ 
• uch .Aet1 o! pentbouae1 to house 11tili ti.ea neceaaar,r in the c,perati00 or 
bv1Jd1ng"'• and to pendt the presence 1n such penthouses o! penormel N­
quired t.o operat.e such utili tie•• the ~ action required or tb• Cc::a­
xi.• sioners vi.th respect to N'\.abliabi.ng •the intct and lild.tatlon o! 
the Act. o! 1910" voul.d be t.o direct their Secret.arr to torvard a CCTifr 
o! this opini.Clll t.o the Direct.or o! Inspection tor hll iJl!on:.ation &:ld 
guida:nee. 

But as baa been pointed out earlier, the cQQSt.ruction o! t.!le Act. or 
Jct 1, 19101 iJI not all that 1• :-.quired to tu.nd.&h the •claritica:t.i~• 
r~C'MM""rlaid. by th• Chier lniinAez". S1.=c• the %cnil2g recaJ_at.ia::.a prcl:i,1.l:it 
t.bs coa.st.ruct1.oc o! tire-apl"inkler ta:z:u:s, i:a tc- to:ira:-a, er hou:illg, t=: 
r.ir-cODdi ~ eq.iipamt &bot'• lJO feet, • w:h regal.&1.ien3 otte:t!Ta);; 
e3~ll.a~ far all bv:1)"1,:s .. , a a.t:c:e )Mdpt o! 130 t~t., n:,t in• 
cl.~ ~irea, d.a::Ha, r:1r••la, pntbcuc;, are:r al.orate: :h:.!t..'7, 
Tcitilati.cm 1l::.a.tta, ehiJ:aa.;a, mad aok•tub. 
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Rll'CCK-!EIDA TIONS 1 

l. ~at altbo'f!i:b the Act o! J\JJ'le l, 19101 regulating the height 
of lrllildir.gs, J:1.8Y be cor.s~ed to perm t the constructiou, abOTe t.be 
Tariou.s height l.lld. ta established by ouch Act, or penthousea to shelter 
building utilitiet of all kinda, ar.d to permit the pre•ence in such 
pcnthous~ ot building JIUl.1.ntenaoce peraa::mel, paragraph 1 o! •ecticm IlII 
of the Zoning Regulation• probibi ta tbe caa.struction abOf'e a height of 
130 feet o! tire-sprinkler tan.la, water t.owrs, and pent.boues for air 
condi ticning equip:amt. · 

2. '.Ihs-\ 11boul.d. the CamdJlsionera desire to autbor:1.z• the Director 
of Inspection to q>prove plans tor the ccnstruction, abOTe the aarl wnn 
height lim1 ts established b;r the Act of June l.1 l.91.0, o! penthouaea to 
sh~lt.er building utilities, it V0ul.d appear necessar;r that there !int 
be a change in the Zonillg Regul.aticn.t or the District of Colu::::bi&, which 
are control.ling. 

3. That the Cor.:::issioners !orvard a copy or this opinion to (1) t.he 
Direct.or of Inspection, D. c., and (~) the D. C. Building Codo Advi.aory 
Co.-:::::1.ttee, !or appropriate reccm:mmdation relating to t.h,e desirabiliV 
or a::iending the Zoning Regul.atj,_ons o! the District or Colm..bia so u to 
cla,.-1.ty the present uncertain-ey- ~arding tbe conatruction, aboTe csrt.ai..n 
height l1m1 ts, o! penthousea t.o shelter building utili ti.ea. 

RFJC:hs 
1/21/53 

/s/ VERNON E. 'WEST, 
Corporation Coumel, D. c. 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEEfl DEP"AflTMENT 

ADD-c•• •c~LY TO 

DIIIECTOII OP' IN• .. ECTION 

D~ARTMENT 01" INSP'ECTION 

WA.HINOTON •• D. C. 

May 13, 195). 

To t:ham It May Concerns 

Re: Housing for air conditioning equipnent 
above lJO fo~t level. 

Prior to December l, 19uL, fire-sprinkler tanks, water 
towers ar.d air conditioning equipnent were permitted above 
height limits of buildings as established by the Zoning Regu­
lations and the Act nf June 1, 1910, whichever was the more 
restrictive. 

0n November 15, 19LL, a public hf:aring was held by the 
Zor~nr Coo:::J.i.s~ion to co~sider amendments regardinr, the location 
of air conditioning equipnent above the lJO foot height limit. 
~he C~ssiur. evider.tly felt that air conditioning equipment 
was ur.siehtly1 ar.d where fans were used they created a noise 
nuisance. The upshot was that the f~)lowing a.~endment in part 
was pro::iulgated: "* * * * the Cocmissioners of the 
District of Colur.ibia shall not appr,:,ve the constr~ction of fire-· 
sprir.kler tar.ks, water to-:,ers, or housing for air conditioning 
e"1uiruer.t to a height ir. excess of 130 feet measured frotr. the level of 
the curb oppo:.ite the middle of the front of the building. * * •" 

The erection o! ventilating shafts pe:nr.itted by the Act of 
Jur.e l, 1910 was r.ot included in the above mentioned prohibi.tions. 
However, I am of the . o;,inion that the 1nst..71l'l atioD o! fans is not. 
permitted. 

The k:lerican Society or Heatin.s and Ventilating ~ngineere 
dP.fines "Air Condi ti onir.g: The simultaneous control of· al.l, or at 
lea:.t the first three, of those !actors affecting both the physical. 
and che::-.iclll. ccndi t::: C!!S of the at::iosp~ere within any structure. 
These .factors include t.e-:t!'er.iture, bU!:"~d.ity, 1:1otion, d.istrj,bution1 
dust, bacteria, r>dc.rs and t.oxic r,ases, ?::Ost of 'Which a.fleet in · 
;reater or lesser deg:-ee hur-..an health or c~ort." and uventilationt 
The process of ~pplyi~ or removing air, by nature o:- !!!ech'l1lieal 
i:.~a:.s, to or fl-cc a . .'ly space•" 

For purpo~es of ad~stratior., air conditior.ing &nd ro~ced 
ver.tilation should be considered as syr.onyi::.ou.s. 

->fl:<-</-;v~,.,,:, 
R03l:1{j E, DA VIS, 

~irector or Inspecti~n, D. c. 
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REPORT OF THE ZCIIDJG ADVISORY COt!JCIL 
ON ffiOPCEED AHElIDiENTS TO THE zoUnb 

mt®. Tf dt~s 

July 15, l9S8 

JtU 16, 19S8, HEARnD 

113201.26 An elevator or stairway penthouse may be erected to a hei3ht 
in excess ot that authorized in the district in Which located, provided 
such penthouse is set back rran all lot lines o! the structure upon 
which located a distance equal to its height above the roof of the 
structure." 

114201.22 An elevator or stainiay penthouse may be erected to a height 
in excess of that auti'lorized in the SP District provided such penthouse 
is set back from all lot lines of the building or other structure 
upon which located a distance equal to its height above the roof of the 
building or structure." 

11,201.23 An elevator or stairway penthouse may be erected to a height 
in excess of th.it authorized in the district in which located, provided 
such penthouse is set back from all · lot lines . of the building ar 
other structure upon which located a <listance eqUll to its hejght above 
the roof of the building or structure.n · 

116201. 22 An elevator or stair\·ray penthouse may be erected to a height 
in excess of that authorized in the district in ·which located, provided 
such penthouse is set back frOJil all lot lilles .. of the building or 
other structure upon which located a distance equal to its height above 
the roof of the building or structure." 

These proposed amendments relate to the location of elevator and 

stairway penthouses. Set back provisions or such appurtenances are 

contained in the Act or June 1, 1910, (36 Stat. 452), regulating the height 

o:f build~s in the District or Colmbio.. The Act provides that ,-men above 

the limit of height, a penthouse, etc., s!iall be set back from the exterior 

walls of the buildin~ on which it is located a distance equal to ~ ts heilht 

above the adjacent roof. Under the regulations recently repealed, the 

application of this !)revision was construed by the Zoning Ccmnission to 

mean exterior nails .fran the street sides only, an interpretation considered 

in hannony tri th the /..ct anci not in violation thereof. While regulations 

promulgated by the Commission are subject to minimum standards provided 

by the Act of June l, 1910, ample authority exists to incorporate more 

restrictive provisions into the regulations which has been done in nunerous 

instances t:-1 th respect to other provisions of the Act. 



The principal difficulty encountered in applying the provision of the 

nei-r re~ul~tions is that the required set back of penthouses £ran all outside 

walls or the building does not in many instances serve any usei'ul !)\?I'pOSe 

since a set back .from yards or courts required ar provided is urmecessar,r 

to protect light and air for adjoining properties. It is !or this reason 

that modi:f'ication of these paragraphs in sane form appears fully justified. · 

There are several ways in ·which these paragraphs could be amended, 

each of which merits consideration. In addition to the method advertised 

frtr tlus hearinz, the Canmission might either arply the set back to only 
- . ' 

tho~e sides of a buildin~ abutti.n_~ !'lublic streets, or to only those sides 

of a btti.ldin~ abuttinr; public streets or alleys; or to only those sides of 

a build:ul1 abutting public streets, alleys, or a lower hei~ht district. 

There appears to be more support from builders and architects for one of 

the latter methods than there is far ado:,tion of the ~oposal now before 

the Commission. However, the Council is of the opinion that the method 

":lroposed here ,-rill more closely .f'ol.lat-r the intent of the 1910 Act and assure 

adequate li~ht and a:tr for adjoining ,ro~ties \mder all concei~ble 

circl!I!'.stances, ::r.crea.s ac.o;,tion of one of the other methods r.:i;;ht in some 

.; "'st.ar.ces ~c1ver~ely ~.ffect ::i.d.joi.'l.i.n,-, structures. The amendment as proposed 

does not provide a re.:1edy for eveey conceivable situation since there will 

be a fem build~ on narrou lots um.ch will be unable to provide the set 

back and must therefore be erected (uith penthouse) within the total height 

envelope, such penthouse area colmting as a part of the noor area ratio. 

Since these c~ses will be limited and since there is ample opportunitJr to 

con!o:rm bec~use of the decreased bull<: of buildings nCJ1,1 required, it is 

believed that no material ha_'l"(lship will result. 

For the reasons outlined, approval of the amendments as advertised is 

recanmended. 

(S) n. o. CLOtJSEil 
(S) T,~m=:l H•r-:J'Js11n1~ /~~11117 
( S) WILLIAH F. McINTOSH 
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GOVERNMENT OF THE DISTRIC1" OF COLUMBIA 
DE,.4RTNl!NT OF CONSUIIIEII ~Ng RECIULATOIIV AF~AIRS 

•urLDING AND LANO lll!CIULATION ADMINISTJIATIO"C 

Novenber 24, 1993 

,-a : Madeliene a. Robinson 

FROM 

SOBJBCT 

• • 

• • 

Acting Director 
Office of Zoning 

OD ana Nap 
• - GW/WETA} 

First, my apology for being tardy in responding to your 
aemorandua date~ Bovember 15, 1993, relating to the above 
~eferenced subject. I do request to Zoning Commission to 
vaive its rules and practice to allow this reply to become a 
part of the record. 

'i have r·eviewe4 the aocument you enclosed with yonr 
aemorandum. My purpose in the review was to provide 
comments with respect to tbe Be1ght of auilaing Aet of 1910. 

It is my view that the building in the area of "Studio A• is 
in conflict with the •height of building• as regulated by 
the Act of 1910. ~he Act of 1910 allows the height to be 
•measured from the level of tbe sidewalk opposite the middle 
of the front of the buil~ing to the highest point of the 
roof.• 

When tbe question on the height, aa well as mechanical 
equipment was first prasente~r I waa u~der the impression 
that it vas identical to the property at 110 Pirst Street, 
R.B. Bovever, upon retrieving the file• for 110 Pi~st 
Street, N.~., I realized it is not identical. 

The setback requirements of a roof structure under 
provisions of the Act of 1910 bave alwaya been interpreted 
by the zoning Division as being required to set back froa 
the property line vbicb adjoins• street. Tbe setback of 



- 2 -

a roof structure under tbe zoninq Regulations now requires 
roof structure• to set back from the exterior walls. 
Consequently, it i• my opinion that tbe zoning commission, 
unaer a Planned Onit Review, does have authority to waive 
the eetback of a roof structure from a property line which 
does not adjof.n a ~treet. · 

cc: Peter Maszak 
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NATIONAL CAPITAL PLANNING COMMISSION 

In Reply Refer To: 
l'.x:::FC File l\b. Z.C. 84-10 

June 3, 1986 

Mr. Gee il B. Tucker 
Zoning Secreariat 
District Building, Room 11 
1350 Pennsylvania Avenue, NW. 
Washington, D. C. 20004 

Dear Mr. Tucker: 

In your letter of May 13, 1986, you requested that the Conmis­
sion provide the Zoning Corrrnission with rationale as to why the 
proposed aIOOndment to the Zoning Regulations relating to 
penthouse setback requirement is "not in keeping with the 1910 
Height Act." 

Toe setback requirement for penthouse structures is addressed in 
Section 5 of the Act to Regulate Height of Buildings in the 
District of Columbia (Act of June 1, 1910, 36 Stat. 452, D.C. 
Code, sec. 5-401 il~·) and reads as follows: 

11And provided, That penthouses, ventilation shafts, and 
tanks shall be set ba~k frcxn exterior walls distances equal 
to their respective height along the adjacent roof." 
(Emphasis added) 

This provision of the 1910 Height Act is similar to the proposed 
change included in the 0::tober 22, 1984 Public l\btice on Z.C. 84-
10 requiring that penthouse setbacks be rreasured "from the 
periITEter of the roof rather than the lot line ••• " 

It is our understanding that the current Regulations are based on 
a Corporation UJunsel opinion rreasuring penthouse setbacks from 
the lot line on the frontage facing the street. For example, the 
present rooasuring point (except in the C-5 district) for 
penthouses has been the existing lot lines. The setback 
requirement for penthouses in C-5 zone districts mandate a 
setback twice the height of the penthouse from.the perimeter of 
the roof fronting on a street ( this provision is, •sir.nilar. :tM.,r-·nnre 
restrictive than the 1910 Act). 

,.., .. ,, . ~~ - ( (:'_; 

• ,I 

,,,..., , .. ------··--- 4· 
U·:. :: :•,,-,· :-:::. -- ( I_._· -

1325 G STREET. N.W WASHINGTON. D.C. 20576 (202) 724-0174 



l'.1r. Ceci 1 B. Tucker 
Page 2 

We believe that the 1910 Height Act's requirement of penthouse 
setback from exterior walls is clearly intended to hide or screen 
penthouses from street views. Penthouse setbacks from lot lines 
do not provide this screening effect (unless the building line, 
perimeter of roof, and lot line are in the same vertical plane). 

In its August 1, 1985 report (Case No. 84-10), the Planning 
Comnission requested that the Zoning Comuission consider adopting 
the Cctober 22, 1984 advertised provision requiring penthouse 
setbacks to be imasured fran "the periimter of the roof • 11 The 
Comnission believes that provision to be in keeping with the 
Height of Building Act which uses the term "exterior walls." 

We hope this elaboration on the Comnission's reconroondations 
regarding setbacks for penthouse structures clarifies our report. 

Sincerely, 

4/~~u'.?/f ~~~ 
/ 

Reginald W. Griffith 
Executive Director 
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Before the Board of Zoning Adjustment, D. C. 

Appl icat1on No. 11917, of the John Akridge Company, pursuant to Sections 
8207.2 and 8207.l of the Zoning Regulations, for a special exception for 
approval of a roof structure for a proposed office building in the C-4 
Zone, as provided by, Section 5306. 1 of the Regulations, and as amended 
for a variance from the set back requirements for roof structure of Section 
5201.23 as provided by Section 8207.11 of the Regulations, at the premises 
l62i K Street, N. W. known as Lot 805, Square 184. · 

HEARING DATE: July 16, 1975 · 
DECISION DATE: August '6, 1975 

FINDINGS OF FACT: 

1. Applicant requests approval of the roof structure for a 
proposed office building and a variance from the set-back requirements 
for the penthouse which exceeds the 130 foot height 1 imi.t. 

2. Applicant amended the application at public hearing with 
leave of the Board to include the variance from Section 5201.23 of the 
Zoning Regulations because the subject lot has the narrow width ~f 45 feet 
10 inches. 

3. The proposed office building will be approximately the 
same height as the adjacent structure to the east and. the proposed roof 
structure has a F.A.R. of 0.25 out of a maximum pennitted F.A.R. of 0.37. 

4. There will be no set back of the roof structure on the 
east side party line and a variance of 16 feet is required. 

5. The staff report of the Zoning Services Division of the 
Municipal Planning Office recol!l11ended approva 1 of both the proposed roof 
structure and the variance from the set back requirements stating the 
following criteria: 

a) The proposed roof structure meets all the 
architectural controls of Sections 3308.1 and 5306.1 
of the Regulations. The pre-cast off-white concrete 
roof structure will match the material and color or 
the street facade and it nannonizes with the main 
structure in architectural character, material and color. 

b} The penthouse does not exceed one-third(l/3) 
of the roof structure. 

c) There will be no obstruction to the light and 
ventilation of adjacent properties and the penthouse 
complies with the October of 1910. 



Application No. 11917 
Page 2 

6. The 1,416 square foot area of the roof structure is well within 
the maximum pennitted area of 2,491 square feet and contains mechanical 
equipment, stair and elevator. 

7. There is no opposition of record to the application. 

CONCLUSIONS OF LAW: 

Based upon the above finqings of fact and the evidence of record the 
Board is of the opinion that Applicant's proposed roof structure meets a11 
the criteria of Sections 3308.l and 5306.l of the Regulations arid shall .be 
approved. P,pplicant also has an exceptionally narrow piece of property 
and the strict application of Section 5201.23 of the Regulations would re­
sult in a practical difficulty. The Board concludes that the approval of 
a variance from Section 5201.23 of the Regulations wil-1 result in no sub­
stantial detriment to the public good and will not substantially impair 
the intent of the Zoning Regulations. 

ORDER: It is hereby ordered that the above application be GRANTED. 

VOTE:- 4-0 (Lilla Burt Curmnings, Esq. not voting after not having heard 
the case). 

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT 

/ '1 /.? '-71 ~/'/ 
ATTESTED BY: --~~~ . 7-· ~ /.,-1-. L..C-i...-,,-

JAMES E. MILLER 
Secretary to tha Board 

FINAi. DATE OF ORDER: i~·p±1 /~ "7~ ;;J"J,s✓ 
/ 

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX·MONTHS ONLY 
UNLESS APPLICATION FOR A BUILDitm AND/OR OCCUPANCY PERMIT IS FILED WITH THE 
DEPARTMENT OF ECONOMIC DEVELOPMENT WITHIN A PERIOD OF SIX MONTHS AFTER THE 
EFFECTIVE DATE OF THIS ORDER. . 



GOVERNMENT. OF THE OISTRJCT OF COLUMBIA 
BOARD Ofl" %0NING AD.JUSTMENT 

Application No. 12798 of the Washington Post Company, pursuant 
to sub-section 8207.2 of the Zoning Regulations, for special 
exceptions under Sub-section 3308.2 regarding the setback of 
the roof structure and Paragraph 7614.12 allowing an arcade 
to exceed twenty-five feet in depth and to exceed twenty-fiva 
per cent gross floor area of the floor which is adjacent to 
the arcade to permit the construction of an·office building 
in a C-4 District at the premises -1100 - l_Sth Street, N.W., 
(Square 197, Lot 81). 

HEARING DATE: 
DECISION DATE: 

November 15, 1978 
December 6, 1978 

FINDINGS OF FACT: 

l. At the public hearing, the applicant amende_d the 
application to delete the requested relief relating to the 
arcade, because the Zoning Regulations had been amended to 
no longer require approval of what the applican~ proposed. 
The only remaining relief relates to the roof structure. 

2. The subject site is located at 1100 15th Stre~t, N.W. 
at the northwest corner of the intersection of 15th and L 
Stre~ts, N.W., in the C-4 District. The site is presently 
occupied by the Lee House Hotel. 

3. The applicant proposes to construct a twelve story 
office buil.ding on the site. The site is approximately 
15,380 square feet in area. 

4. The proposed building will have a gross floor area of 
approximately 151,055 square feet. 

5. The property is owned by the Washington Post Company 
whose orrices abut this site to the north and west. The 
.developa°r-· - ·of the proposed building is- the Prudentia·l 



GOVERNMENT OF THE DISTRICT OF COL.UMBtA 
BOARD OF ZONING ADJUSTMENT 

Application No. 13124 of 1100 Eighteenth Street Associates, pur­
suant to Sub-section 8207.2 of the Zoning Regulations, for a 
special exception under Sub-section 3308.2 to allow construction• 
of a roof structure which does not meet the normal setback require­
ments of Paragraph 5201.24 for a proposed office, retail and park­
ing garage building in a C-4 District at the premises 18ll·L 
Street, N.W., (Square 140, Lot 873). 

HEARING DATE: 
DECISION DATE: 

January 17, 1980 and March 12, 19&0 
April 2, 1980 

FI~IDINGS OF FACT: 

1. Th~ subject applicat'ion was scheduled for the Public Hearing 
of January 16, 1980. At the Public Hearing the Dupont Circle 
Citizens Association and an adjacent property own~r raised objection 
to the hearing of the application on the procedural grounds that 
the application was not advertised in the na~e of the owner but 
a lessee and that since the proposed roof struc~~re. would be placed 
on the property line the owner of the abutting lot who plans to 
construct a similar structure as the subject one should have sub~itted 
a waiver as to the possible harm he might ·incur if the proposed roof 
structure were permitted. The Chair ruled that: since the applicant 
held a ninety year lease and that in all respects he was in fact the 
true owner of the proposed improvement the applicant lessee was the 
proper party to process the application. As to the second objection 
the chair ruled that it was premature since the evidence had not 
yet been presented. In addition, since an application no. 13187 
had been filed on the abutting property the Board determined that 
both applications should be heard simultaneously. 

2. The subject property is located on the north side of L Street 
between 18th and .. 19th Streets, N.W., and is known as 1811 L Street, 
N.H. It is in a C-4 District. 

3. The subject lot 873 is approximately 5,320 square feet in area. 
It is an interior lot with a street frontage on L Street of fifty 
feet. The subject property is intended to be developed with an 
adjacent companion building known as 1801 L Street, N.W. The com­
panion building on lot 872 is the subject of BZA application no. 13187. 
Both applications were heard by the Board at the same time. Both 
lots are improved with a six story parking garage which is to be 
demolished. 
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Insurance Company of Amercia, with a prime tenant of the site 
expected to be the Washington Post. 

6. The proposed.building will occupy 100 per cent cf 
the lot. The area in the vicinity of this site is generally 
characterized by office buildings of a similar nature:. to 
the one proposed. Many of these buildings have retail uses 
on the ground floor. There are also a number of large hotels 
in the vicinity including the Capitol Hilton which is located 
on ~6th Street between Kand L Streets, N.W. 

7. The roof structure of the proposed office building 
will have a gross floor area of approximately 4,910 square 
feet which is 780 square feet less than the···maximum allowable 
of 5,690 square feet. In addition the roof structure will 
be 18' 6" in height.; above the roof upon.which it is located. 
faced in precast concrete panels and will meet all of the 
requirements of section 3308 of the Zoning Regulations with 
the ·exception of the setback requirements. 

8. The east and south facades of the roof structure are 
setback 55.8 feet from the property lines on those sides. The 
north and west facades of the roof structure are placed on 
the rear property lines. The Board is requested to approve a 
waiver of 18.5', the height of the roof structur~ for ;the two 
facades of the roof structure which are built to the property 
lines. 

9. The roof structures of the two adjacent buildings are 
also built to the property lines of this site. 

10. The elevator core of the proposed building will be 
placed at the rear of the building,. in order to allow for a 
connection between the proposed building and the existing 
adjacent building on 15th Street. 

11. The site is a relatively small corner lot for a high­
rise office building. The space located in the rear corner of 
the site has no exterior windows and is not desirable as office 
space. It is thus the most logical and reasonable loca.tion 
for the building service core. 
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12. The· rear location of the service core is also desirable· 
in terms of being able to provide the connection between the 
subject building and the adjacent building owned by the Washington 
Post. 

13. By report dated November 9, 1978 and by testimony at the 
hearing, the Municipal Planning Office recommended the approval 
of the applicat~on. The Municipal Planning Office reported 
that the granting of this special execption will not result 
in any adverse affect on nearby or agjoining properties nor 
will it impair the sprit, intent or integrity of the zoning 
regulations. .The Board so finds. 

14. Advisory Neighborhood Commission 2B was notified as to 
the application but no reconnuendation was received. 

15. There was no opposition to the case. 

CONCLUSIONS OF LAW AND OPINIONS: 

The Board concludes that the only relief required in this 
case is a special exception regarding the location of the 
roof structure. The Board concludes that the roof structure 
of the proposed building is placed a distance.·. of approximately 
55.8 feet from the street facades of the building, and is 
built directly above the rear walls. This arrangement will 
result in~etter operating conditions of the building, and 
will facilitate a reasonable connection to the adjoining 
building owned by the same owner. The Board concludes that 
the applicant has demonstrated compliance with the require­
ment of Sub-section 3308.2 and is therefore entitled to the 
granting of the special exception. The Board further concludes 
that the above sought relief can be granted will be in 
harmony with the general purpose and intent of the zoning regula.. 
tions and maps and will not tend to affect adversely the use 
of neighboring property in accordance with said 
zoning regulations and maps. Accordingly, it is ORDERED that 
the application is GRANTED. 

VOTE: 4-0 (Chloethiel Woodard Smith, Charles R. Norris, Walter 
B. Lewis, Leonard L. Mccants to grant: William F. 
McIntosh not voting, not ~a~ing heard the case). 
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BY ORDER OF TSE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY:___.~---------~_Ml __ _ 
STEVEN E. SHER 
Executive Director 

.,., " l a M ~-s79 FINAL DATE OF ORDER: ____ v_·._u_"_A_t_'.i_i_· _, _____ _ 

THA.T TEE ORDER OF THE BOARD IS VALID FOR A,PER:COD OF SIX MONTHS 
ONLY UNLESS APPLICATION FOR A BUILD:ofG AND/OR OCCUPANCY PERMIT. 
rs FILED WITH TEE DEPARTMENT OF BOUS:rNG AND COMMUNI:TY DEVELOP­
MENT. w.cTRIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE DATE OF 
THIS ORDER. 



GOVERNMENT OF THE o,·sTRICT OF COLUMBtA 
BOARD OF ZONING ADJUSTMENT 

. . n No. 13124 of 1100 Eighteenth Street Associates, pur-
Applicati~ub-section 8207.2 of the Zoning Regulations, for a 
suan~ to xception under Sub-section 3308.2 to allow construction­
special ~ structure which does not meet the normal setback require­
of a ro~ paragraph 5201.24 for a proposed office, retail and park­
ments O e building in a C-4 District at the premises 1811-L 
ing garaNg ,._1. (Square 140, Lot 873). 
street, -~' . 

r~G DATE: January 17, 1980 and March 12. 198-8 
HEARLIOl\T DATE: April 2, 1980 
DECIS 1.,. 

FI~IDINGS OF FACT: 

The subject application was scheduled for the Public Hearing 
1 · r· 16, 1980. At the Public Hearing the Dupont Circle 

o~ ~anua {ssociation and an adjacent property own~r raised objection 
Citifen~earing of the application on the procedural grounds that 
to tne ication was not advertised in the na:ne of the owner but 
the appl and that since the proposed roof structure would be placed 
a lesseero erty line the owner of the abutting lot who plans to 
on the Pt ~ similar structure as the subject one should have sub!Il.itted 
cons~ruc as to the possible harm he might ·incur if the proposed roof 
a waiver 

O 
't,,,1ere permitted. The Chair ruled that si~ce the applicant 

structu~inetY year lease and_ that in all respects he was in fact the 
held a wne~ of the proposed improvement the applicant lessee was the 
true O artY to process the application. As to the second objection 
prope~air ruled that it was premature since the evidence had not 
the c n resented. In addition, since an application no. 13187 
yet ~ee n ~:iled on the abutting property the Board determined that 
hadh epepl:ications should be heard simultaneously. 
bot a . 

2 The subject property is located on the north side of L Street 
· l8t:h and .. 19th Streets, N.W., and is known as 1811 L Street, 

be~wee~t i.s in a C-4 District. 
N. ~ .. 

The subject lot 873 is approximately 5,320 square feet in area. 
3 · an :in eerier lot with a street frontage on L Street of fifty 

It is The subject property is intended to be developed with an 
feE;t- t companion building known as 1801 L Street, N.W. The com-
adJ -:1cen buil.d:ing on lot 872 is the subject of BZA application no. 13187. 
pa.nion ol:ications were heard by the Board at the same time. Both 
Both ap.. :i=iproved with a six story parking garage which is to be 
iocs are 
demol:ished. 
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4. In both applications it is proposed to construct a ten story 
office, retail and parking garage building. 

5. Adjacent to the site on the west is a two story structure 
which houses two restaurants. This structure is adjoined by a ten 
story hotel. North of the subject property along 18th Street, are 
a group of smaller structures which house a number of retail shops, 
restaurants, and service establishments. Most of these are housed 
in converted row structures. There are also a number of restaurants 
to the rear of the site and other establishments which are housed 
in one and two story-structures. This section of the city has under­
gone significant development in the past ten to fifteen years. Ten 
and tweleve story commercial buildings have in large part replaced 
the row structures, parking lots and auto dealerships which formerly 
populated the area. Nineteenth Street, at this location, forms the 
western boundard of the C-4 district. West of 19th Street C-3-B 
zoning is in place. · · 

6. Lots 872 and 873 are held in different ownership but each is 
under a longterm lease by the applicant. 

7. The applicant requests a special exception to allow construc­
tion of a roof structure which does not meet the strict setback require­
ments of paragraph 5201.24. Under that paragraph the roof structure 
is required to be setback 18.5 feet from the lot line. The applicant 
proposes to construct the roof structure against the east property 
line. 

8. In all other respects the roof structure strictly complies to 
all other C-4 Zoning Regulations. The penthouse is enclosed in a 
single enclosure and contains a stairway, mechanical equipment includ­
ing cooling tower, water pumps, fans and water heater, and elevator 
override. The material of roof structure blends harmoniously with 
the facade of the main building. 

9. The subject lot is fifty feet wide. If the applicant complied 
with the setback requirements of the Zoning Regulations it would leave 
the applicant thirteen feet of space in which to locate all the equip­
ment. The necessary width of the penthouse structure is thirty-one feet. 

10. Due to the narrow width of the building the placement of the 
elevator core in any place ocher than against a property line would 
render useless the floor area on either side, impairing the functional 
arrangement of the space within the buildino and creating operating 
difficulties. 

0 

11. The subject property and its relationship to the surrounding 
property makes it a practical requirement to join the elevator cores 
of the two buildings. If the two were to be required strictly to meet 
the regulations, the functional space would be impaired for both 
buildings. 
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12. As an interior iot, the subject property will not have a roof 
structure on a property line abutting a street or alley. The roof 
structure will be an interior penthouse not visible except from 
elevated or distant viewpoints. When built with th~ adjoining pent­
house, the penthouse will be less visible and more compact than having 
separate structures on the roof of each of the buildings. The effect 
created will be a single roof &tructure which straddles the two pro­
posed office buildings. 

13. The Office of Planning and Development by report dated February 
13, 1980 considered the subject application and application No. 13187 
simultaneously. The OPD recommended that bothapplications-be approved. 
The Office of Planning and Development noted that in these cases 
because of the nature of the ownership of this site and the long 
term lease agreements, one building will be constructed on each lot. 
Bother buildings will however, appear as one from the exterior. The 
roof structu~es will be architecturally coordinated and also appear 
as one from the exterior. The combined structure will be centered 
over the two buildings overlapping both lots. The need for the relief 
from the roof structure setback requirements arises from the fact 
that technically these are two buildings, which should have separate 
roof structures and each enclosing wall should be setback from all 
property lines. It was OPD's opinion that combining the roof struc­
ture into one enclosure is consistent with the intent and purpose 
of Section 3308 of the Zoning Regulations which encourages roof 
structures to be in one enclosure. The Board so finds. 

14. The Dupont Circle Citizens Association objected to the applica­
tion on the grounds that it would object to any penthouse being on 
a property line and that the builder had not given serious considera­
tion to any energy utilization program.. The Board finds that it is 
sufficient for the applicant to address itself to the requirements of 
the sections of the Zoning Regulations under which it seeks relief. 
The energy utilization program is not a proper issue before this Board 
in this application. 

15. Advisory Neighborhood Commission 2B made no recommendation on 
the application. 

16. There was a letter on file from a neighboring property owner 
in support of the application. 

17. The applicant submitted a letter to the record evidencing that 
the AmericanArbitrationAssociation had determined that the subject 
long-term lessee had a right to process the application before the 
BZA under the terms and conditions of its ground lease. 
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CONCLUSIONS OF LAW: 

Based on the record the Board concludes that the applicant is 
seeking a special exception which requires that the applicant meet 
the requirements of Sub-section 3308.2. The Board concludes that the 
applicant has substantially complied with Sub-section 3308~2. Due 
to the narrow width ·of the lot and its relationship to surrounding 
properties the Board concludes that full compliance with the setback 
requirements would be unduly restrictive and unreasonable. The Board 
further concludes that the relief can_be granted.as in.harmony with 
the intent and purpose of the Zoning Regulations ·and will not affect 
adversely the use of neighboring property. Accordingly, it is 
ORDERED that the application is GRANTED. 

VOTE: 4-0(William F. McIntosh, Charles R. Norris and Connie Fortune 
to grant, Theodore F. Mariani to grant by proxy, Leonard 
L. Mccants not voting not having heard the case) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 

FINAL DATE OF ORDER: 

STEVEN E. SHER 
Executive Director 

18 JUN 1880 
---------------

UNDER SUB-SECTION-" 8204. 3 OF THE ZONING REGULATIONS ~'NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRAC-
1'1:_CE AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTME:n." 

~[HIS ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS AFTER. 

l
e~.HE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN 

··• .PLICATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY IS 
lLED WITH THE DEPARTMENT OF LICENSES. INVESTIGATim~s' AN;) 
j.
1 SPECTIONS . 
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