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Re: Reasonabl$! Accommodation Request- Fr. Flanagan's Boy's Home 

Dear Messrs. Feola and Sullivan: 

This is in response to your July 10, 2003, lena requcsung mat I reconsider m)· 
November 22, 2002, decision denying your client's Fair Housing Reasonable Accommoda· 
tion Reques~ which you submined on October 11,2002, for housing located atl308- 131..:; 
Potomac A h"llUt, S.E. 

In your Oc1ober 11, 2002, request, you stated that your client .. requests accommoda­
lion from 11 .DCMR 732.1." That proviswn oftbe Zoning Regulations provides l.hat certain 
commumty~ln1secl residential facilil.ies ··shall be pemrined in a C-2 District as a special 
exet...opllon if approved by the Board of Zonwg Adjustment.'' As the accommodation 
requested under tile ft"deral Fair Housing Acl (42 U.S.C. §3601 er seq.), you sought 
authori~at\on for your chen11o use and occupy those housing units as ymnh residential cart 
homes, a subca1egory of communiry-based rc-sidemial fac:iiiry, '\\'ithout requinng approval 
from Ihe Board of Zoning Adjustment. One of the i1ems submined in support of your request 
was an affidavit, daied January 9, 2002, from Michael L Handwerk., F·h.D., Director of 
Clinical Serv1ces. Research and Internship Training, at Fr. Flanagan's Beys Home m Boys 
Town, Nebraska. ThroLJgh his affidavit, Dr. Hanawerk sought to est~bli~;h that the subject 
housing would be occupied by handicapped persons, as that term is defined in the Fau 
Bouslng Act. 

ln my Dec1s10n and Order, da1ed Nowmber 22, 2002, 1 stated tha1 "[a]fter r~v1ewing 
the Applicant's reque.-sr for accommodanon, the Direc1cr concludes rhal Father flan:agan'~ 
aid not describe any condition or impainneni that meets the dtfinjtjon of hand1cappe~ as 
defmed in the fair Housmg Act (42 (USC) §3602(h))." 

941 Nnnt; C"pnn! Sil>f'1. N E. Sui1'" 9500. Wasl;ingwn. DC :~ooo: 
Piwn[:: (202) 442~8')47 fa.-.: C202) 442-944: 
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Althmtgh in your request you had assened that the four residences WC1Uld house 
hand1capped children. Dr. Handwerk's affidavit was msuf:ficiem to suppan sucb a finding. 
The affidavit slated that ·"the children to be served by Girls & Boys Town at ilts planned 
Jong-1enu resiciential facilines at Pennsylvania AVI!nue will be abused, neglecled, and 
abandoned children referred by the local government protection agc:ncy.'' Dr. Handwerk 
then discusse<! the studies be had made of the children served at the long-renn facilitie& at 
Boys Town, Nebraska, and used the results of his studies to reach a cmJclusion as. to whether 
children in local facilities will be "handicapped." Notably, although he concluded that the 
··majority of the children .. served at the facilitieS in Boys To'Wn. Nebraska. .. have mernal 
and/or emotional disord(:rs which S'4b:namially limit one or more of their major li,fe activities 
such as caring for themselves~ learning and working,'' his mdavit specifically recned: ··1 
conclude that the s:une will be True as lO Girls & Boys Town's planned long-term facilities 
at Sargenl Road in the District ofColumbifa.n No conclusion was offered wjlb regard t.o lhe 
children who would reside at the Pennsylvania Avenue/Potomac Avenue site that was the 
subject of the Fatr Housing Reasonable Accommodation Requesl. Yollt request was 
accordingly denied. 

However, now with your July 10, 2003, letter requesting reconsideration of thaT 
decision, you submitted a copy of a diffeient affidavit from Dr. Bannwerk. This affidavit, 
dated January 30, 2003, had not previoJ,lS)~ been submined to the Depamnent by 
Fr.Flanagan's, nor had il olhenvjse been shared with the Depanmem. The nt:wcr affidaviT 
does offer a conclusion as to the children who would Jt::sidc at the subject housing units on 
Pennsylvania Avenue. After reciting much of the same background and analysis ~s stated in 
his January 9, 2002, affidi:!vil, Dr. Handwerk states that: "Because the background and 
population of the: children to b~ served at the Pennsylvania A venue Homes [the subject 
housing umts] are the same as that of the children in the sludy described above, I conclude 
that the same will be nue as to the children who wm reside in Girls and Boys Town's 
pl<~.rmcd Pennsylvania Avenue Homes, namely that aboul rwo-thirds of those children will 
have mental and/or emot1onal dlsorders which sub~1amially limit one or more of their major 
life activities such as l"aring for themselves, leammg and working." 

On reconsideratjon of your Fair liousing ·Reasonable Housing ·"ccommodation 
Reauest, 1 find that you have no'W satisfied the procedural requirements for such requestS, as 
set · fonh in 14 DCMR § 1 l 1 C:Proceduu-~ Regarding Requests filr Reasonable 
.~ccommodation under the Fair Housjng Act"), and havt- establi:$hed ihat the: subject housing 
will be for haru:licapped persons. Accordingly, ~our r<:qllest is GRANTED, with the 
rtqut:sted accommod<~tion provided as follO'\\IS. 

Pur$uant to s "Stjpuiarc-d Agretmtnt Berwet.'ll the Unit~d States and the Distnct of 
Columbia'' e::xecmed in September 1997, 1he DJstric1 of Columb1a amended its zoning 
regultnions to specifically incorporate such reasonabie accommodations fN a community­
based residential facJhty that is intended to be operated as housing :f\lr persons with 
handicap£. Section 330.5 of 1he 2omng Regulations prov1oes, in pc=n1ncnt pc~n. 
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The following uses shall be pennined as a mauer of righT in em R-4 
District [and a C~2 Dislrict, by extension]: ... 

(1) CommuniJy-based resi4ential facility; provlded that, noTWithstand­
ing an)' provision in this title to the contrary, me Zoning AQll1inistrato~r has 
de"lermmec.l that Si.!Ch community-based residential faciliTY, that otherwise 
complies with the: zoning requirements of this title that are of genera·! and 
unifollll ~plkabilily to all maner...af-rigln uses in an R.-1 Pisnict, is imt:ndt:d 
to be operated as housing for persons with handicaps. For purposes of this 
subsection~ a "handic:a:p" means, with respeq 10 a person, a physical or mental 
impairment that subs1amjally limits one or more of such person,s m~or life 
accivjties. or a record of having, or being regarded as havmg. su1:::h an 
impaillnem, but :;ucb ilem does not include currenl. illegal use of, or a<k>iction 
to, a control1ed substance. 

Having granted your Fair Housing Reasonable Accommodation Request, I have 
detenn.ined, on behalf of the Zonjng Admicis1rato:r, that your proposed communi"ty-based 
res3demial facilities, to be locat~ at 1308- 1314 Po~omac Avenue, S.E., are .. intended to be 
opetalec$ as housing for persons with handicaps." Accordmg}y, purs~ant to the provisions of 
11 DCMR §330.5(1), your use of these housing units as community-bas·~d r~sidential 
facilities1 for persons with handicaps is a matter-of·riglu use. 

1 have been infonned by the Administrator, Building and Land R<:glllation 
Administration. that, except for the unn located at 1314 Potomac Avenue, S.E., thc:se 
housing units otherwjse comply Wlth applicable zoning requirements that are of general and 
unifonn appJicabiliry to all IUaner-of-rigln uses in a:n R-4 District. In accordance wjth 
Zoning Reguhnion §405.6 (ll DCMR §40.5.6), which pertains to side-yard requirements in 
n:sidcntial districts, in an R-4 Disnict a community·bascd rcsjdtnt1a) facility for persons 
with handicaps is n01 required to have any side yards. Thu£, no side yard is required for 
these units. That regulauon does stipulate, however, that .. if I a s1de] yard is p:rovided, it shall 
be at least three inches {3 in.) w.ide per foot of hejght of building, but not]es~; than ejg.ht fe~1 
(8ft.) widf."lnspectiCJn oftht propeny at 131<1 Potomac Avenue, S . .E., revt·als thal there is 
a non-complying three-foot side :yard. Consequently, no certificate of occupancy for thai 

1 All April 1, 2003, or.,J dr<:isJolJ of tl~ Board of Zomng .4.Q.lusnnem lD App~al No. 16935, Appc:al ot 
Soutl1cast C!li2cns for Sman Pnelopmt'n~ lnc. (cWTently pcudiil£ 15SUance %IS a final, wrinCJJ dC"cis:lon), hdo 
that thr .ullt ;n 1314 Potomac Av•nue, S.£, -wn~n co11£idcred 11s:;. ~ingk-f:;~ly se:n:ri-dc12ched dwelllng m;:; 
C-2 Dlsmct, did nut comply WJUI Zoning Rcjluhnion ~775.3, whicl:l pnlV1des l.hat "(:1] one-1armly ~crJlJ· 
dct:Jcbed d>4·dlJng lS S\.lbjectlo the ~ide yard Tequirrments of an R-2 Dlmlct ["~''lllCh r,oquiic:; <>n 8-ft. s1dc 
y:-.rdJ.'' }lowrver, m !J0\7>· panting Fr. fjamgan's f:m Housmg Ra~onabk Accomn).()d:mon RequcsL " 
c~:triflC3lt" of occupancy ""';Jl br .~s-.lcd for that unit pursuant to ZomnF Regula non §330.5(1), v.·b~eh u·qune~ 
(OmPhuncc with the rrquucmm15 appllcz"bk to an R-4 D1sb'ic;-not an R·2 Dl:;tuct. A commumry-bascc 
1 c~ 1dcptial f~c1lity n1 :1%l R-4 D:smct ls nCit !equued lO havt' a :;Hie ~iO.id (ll DCMR §405.(1), and the rrfcren.:c:<l 

BZP. dt:C!SIOn ""ould not be :::ppbc::bit. 
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unit may be issued until its side yard is eilher diminatc:d or expanded to comply with the 
size required 'by §405.6. 

Upon saJisfactory completion and st;bmission by yoijl' cliem of [he standard 
i:~-pplicafion fonns for ceniticatcs of occupancy for these units (and colTeciion ,[)f the zoning 
deficiency noted above with respect JO one unit), and with payment of all applic:able fees, the 
Building and Land Regl.4.lanon Administration will promptly issue the cenificates of 
occQpancy 

Sincerely yours1 

David A. Clar~ 

cc: Denzil Noble, Administrator 
Building and Land Regulatjon Administration 


