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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Depariment of Consumer and Regulatory Affairs

x % X

Office of the Direcior _

Sepiember 18, 2003

Phil T. Feola, Esq.
Martin P. Sullivan, Esq.
Shaw Pittman LLP
2300 N Strect, NW
Washington, DC 20037

Re: Reasonable Accommodation Request ~ Fr. Flanagan’s Boy's Home

Dear Messss. Feola and Sullivan:

This is in response 10 your July 10, 2003, lener requesung that 1 reconsider my
November 22, 2002, decision denying your chient’s Fair Housing Reasonable Accommoda-
rion Request, which you submined on October 11, 2002, for housing localed at 1308 — 1314
Potomac Avenue, S.E.

In your October 11, 2002, request, you staled that your client “requests accommoda-
uon from 11 DCMR 732.1.” Thai provision of the Zoning Regulations provides that certain
community-based residential faciliies “shall be penmined in a C-2 District as a special
excepuon if epproved by the Board of Zomng Adjustmem.” As the accommodalion
requested under the federal Fair Housing Act (42 U.S.C. §3601 er seq). you sought
authorization for your client 10 use and occupy those housing units as youth residential care
homes, & sibcalegory of community-based residential facility, without requinng approval
from 1he Board of Zoning Adjustment. One of the niems submitied in support of your request
was an affidavit, daied January 9, 2002, from Michael I Handwerk, Fh.D., Director of
Clinical Services, Research and Imernship Training. at Fr. Flanagan's Beys Home jn Boys
Town, Nebraska. Through his affidavit, Dr. Handwerk sought 10 establish that the subject
housing would be occupied by handicapped persons, as that term is defined in the Fair
Housing Acl.

In my Decision and Order, daied November 22, 2002, 1 staved thar “[afier reviewing
1the Applicanl’s request for accommodalion, the Direcior conciudes thal Father Flanagan’s
did not describe any condilion or impairment that meets the definition of handicapped as
defined in the Fair Housing Act (42 [USC) §3602(h)).”
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Although in your request you had asseried that the four residences would house
handicapped children, Dr. Handwerk’s affidavit was msufficient 1o suppor such a finding.
The affidavit stated that “the children 10 be served by Girls & Boys Town at its planned
long-term residential facilities a1 Pennsylvania Avenue will be abused, neglected, and
abandoned children referred by the local government projection agency.” Dr. Handwerk
then discussed the studies he had made of the children served at the long-term facilities at
Boys Town, Nebraska, and used the resulis of his studies 10 reach a conclusion as 10 whether
children in local faciliies will be “handicapped.” Notably, although he concluded that the
“majonity of the children™ served at the facilitics in Boys Town, Nebraska, “have menial
and/or emotional disorders which sybstansiajly limit one or more of their major life activities
such as canng for themselves, learning and working,” his affidavit specifically recited: ~1
conclnde that the same will be true as 10 Girls & Boys Town's planned long-term facilities
at Sargent Road in the Diswrict of Columbia.” No conclusion was offered with regard 1o the
children who would reside at the Pennsylvania Avenue/Polocmac Avenue site that was the
subject of the Fair Housing Reasonable Accommiodation Reguest. Your request was
accordingly demed.

However, now Wwith your July 10, 2003, lenter requesting recansideration of that
decision, you submitied a copy of a different affidavit from Dr. Handwerk. This affidavir,
dated lanuary 30, 2003, had not previously been submitted 10 the Deparmment by
Fr.Flanagan’s, nor had 1t otherwise been shared with the Deparment. The newer affidavit
does offer a conclusion as to the children who would 1eside at the subject housing units on
Pennsylvania Avenue. Afier reciting much of the same background and analysis as staied in
his January 9, 2002, affiduvil, Dr. Handwerk states that: "Because the background and
population of the children 10 be served a1 the Pennsylvania Avepue Homes [the subject
housing umts] are the same as that of the children in the study described abave, 1 conclude
that the same will be true as 1o the children who will reside in Girls and Boys Town’s
planned Pennsylvania Avenue Homes, namely that zbout two-thirds of those children will
have memal and/or emotional Gisorders which subsianially limii one or more of their major
Jife activities such as caring for themselves, learming and working.”

On reconsideranion ©0f your Fair Housing Reasonable Housing Accommodetion
Reguest, 1 find that you have now satisfied the procedural requirements for such sequests, as
set forth in 14 DCMR §111 (“Procedures Regarding Requests for Reasonable
Accommodation under the Fair Housing Act™), and have esiablished thay the subject housing
will be for handicapped persons. Accordingly, vour reguest 18 GRANTED, with the
requesied accomrmodation provided as follows.

Pursuant 1o & “Supulated Agreement Between the United States and the Distnet of
Columbia” executed in Sepiember 1997, the Diswict of Columbia amended i1s zoning
regulations 1o specifically incarporate such reasonzble accommodauons for a commumty-
based residential facility that is inmended 1o be operated as housing for persons with
handicape. Section 330.5 of the Zoning Regulations provides, in periment part.
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The following uses shall be permitied as a matter of righs in an R-4
District [and a2 C-2 Disirict, by extension]: ..

-(3) Community-based residential facility; provided that, notwithsiand-
ing any provision in this title 1o the conirary, the Zoning Administrator has
determined thar such community-based residential facility, that otherwise
complies with the zoning requirements of this title that are of genera| and
uniform applicability to all matner-of-right uses in an R4 Distriet, is intended
10 be operated as housing for persons with handicaps. For purposes of this
subsection, & “handicap” means, with respeci 10 4 person, a physical or mental
ympsirment thal substantially limits one or more of such person’s major life
activities, or a record of having, or being regarded as having, such an

impainnent, but such jlem does not include current, illegal use of, or addiction
10, a controlled substance.

Having granted your Fair Housing Reasohable Accommodaiion Request, I have
detenmined, on behalf of the Zoning Adminisiraior, that your proposed community-based
residential facilities, 10 be located at 1308 ~ 1314 Pojomac Avenue, S.E., are “intended 1o be
operated as housing for persons with handicaps.” Accordingly, pursuant io the provisions of
11 DCMR §330.5(1), your use of these houysing unils as community-bas=d residential
facilities' for persons with handicaps is a marier-of-right use.

] have been informed by the Adminiswator, Building and Land Regulanon
Administration, thai, except for the unu loczied a1 1314 Polomac Avente, S.E., these
housing units otherwise comply with applicable zoning requirements that are of general and
uniform applicability 1o all matter-of-righy uses in an R-4 Distici. In accordance with
Zoning Regulsuon §405.6 (11 DCMR §405.6), which pertains 1o side-yard requirements in
residential disuicts, in an R4 Dismict a communiry-based residential facility for persons
with handicaps is not required 10 have any side yards. Thug, no side yard is required for
these units. Thai regulation does siipulate, however, that “if [a side] vard is provided, 11 shal
be al least three inches (3 in.) wide per foot of height of building, bui not Jess than eight feel
(8 fi.) wide.” Inspection of the propeny at 1314 Potomac Avenue, S.E., reveals that there is
a non-complying three-foor side vard. Consequently, no cemficale of occupancy for thal

' An April 1, 2003, ora] decision of the Board of Zomng Aagmrm:m i Appeal No. 1693, Appes] of
Southeast Citizens for Smart Dev relopment, Ine. (cumrently pending 1ssuance as & final, wrinen drcision), held
that the unit a1 1314 Fotomzc Avenie, S.E ., when cunsidered es & single-famuly semi-deteched dwelhng m &
C-2 Dismel, did not comply with Zoning Reguletion §775.3, which provides that [} one-feruly scim:-
dczached dweling 15 subject 1o the side vard veguiremenis of an R-2 Dismier [winch requites an §-fi. side
yard)!.” Howeves, 1 uow grenung Fr. Flansgan’s Fayy Housing Reezsonable Accommodanon Request. &
cermficaie of orcupancy Wall be assucd for thet unit pursuant 10 Zemng Regulation §330.5(1), which zegusres
comphance with the Tequncnenls appliceble 10 &an R—4 Districi—sot an R.2 Distict. A copumunity-based
tesiGential fecility i un R-4 Drsmet 1s not 1equared 10 have @ side vard (11 DCMR §405.6). and the referenced
BZA decision would not be zpphezble.
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unit may be issued until its side yard is either eliminaied or expanded to comply with the
size required by §405.6.

Upon satisfaciory completion and sybmission by your client of the standard
applicanon forms for centificaics of occupancy for these units (and cogrection of the zoning
deficiency noted above with respect 10 one unit), and with payment of all applicable fees, the
Building and land Regulanion Adminisiration will promptly issue the cenificates of
occupancy

Sincerely yours,

Davig A. Clark

cc: Denzil Noble, Adnunistyaior
Building and Land Regulation Administration



