BOARD OF ZONING ADJUSTMENT
FOR THE DISTRICT OF COLUMBIA

Appeal of Decision by DCRA to issue certificates of )
occupancy to Father Flanagan’s Boy’s Home ) ,
construct single family dwellings at 1308, 1310, 1312 and Y No. 17121 i
1314 Potomac Ave., S.E. (Square 1045, Lots 134, 136, 137, 138) )
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MOTION TO POSTPONE HEARING AND MOTION REQUESTING
THIS BOARD TO DIRECT THE D.C. GOVERNMENT TO FILE
ALL DOCUMENTS THAT PROVIDE THE BASIS OF THE ZONING  ™®
ADMINISTRATOR’S DETERMINATION NOW ON APPEAL

2 il

Appellant Southeast Citizens for Smart Development, Inc. (“SCSD”) and Advisory
Neighborhood Commission (“ANC”) 6B hereby request that the hearing on the above-captioned
appeal, presently set for March 9, 2004, be postponed for 60 days. Postponement is warranted on
the following independent grounds: (1) subsequent events due to occur within the next month
may make this appeal moot, and (2) the unreasonable refusal of the D.C. government to release
public documents that SCSD needs in order to prosecute this appeal. In the event postponement
is denied, SCSD requests that this Board direct the D.C. government to file v/ith the Board and
serve on the parties all documents that provide the basis for the decision now on appeal.

Background

On September 18, 2003, David Clark, Administrator of the D.C. Department of Consumer
and Regulatory Affairs (“DCRA”), made a determination, on behalf of the Zoning Administrator,
that the 24-person community based residential facility (CBRF) to be operated by Father
Flanagan’s Boy’s and Girls Town (Boys Town) at 1308, 1310, 1312, and 1314 Potomac Ave.,
S.E. “are intended to be operated as housing for persons with handicaps,” and that Boys Town
was therefore entitled to certificates of occupancy as a matter-of-right pursuant to the provisions
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of 11 DCMR § 330.5(1). See Exhibit 1. Under Section 330.5(i), a CBRF is permitted to locate as
a matter-of-right in an R-4 zone (and all other less restrictive zones), provided that:

the Zoning Administrator has determined that such community based facility, which

otherwise complies with the zoning requirements of this title that are of general and

uniform applicability to all matter of right uses in an R-4 District, is intended to be

operated as housing for persons with handicaps. For purposes of this subsection, a

“handicap” means, with respect to a person, a physical or mental impairment which

substantially limits one or more of such person’s major life activities, o a record, or being

regarded as having, such impairment, but such term does not include current, illegal use of
or addiction to a controlled substance.
11 DCMR § 330.5(1). Mr. Clark’s September 18, 2003 determination was made, sua sponte, as a
part of DCRA’s decision to grant the request made by Boys Town for a “reasonable
accommodation” from the zoning regulations pursuant to 14 DCMR § 111 e segq.

On December 12, 2003, SCSD filed this appeal with this Board challenging DCRA’s
determination, made on behalf of the Zoning Administrator, that the intended residents of Boy’s
Town’s CBRF are “handicapped” within the meaning of 11 DCMR § 330.5(i). In addition, SCSD
filed a separate lawsuit, Southeast Citizens for Smart Development v. D.C., C.A. No. 9896-03
(Super. Court), challenging DCRA’s “reasonable accommodation” determingtion under 14
DCMR § 111 et seq., (Unlike DCRA’s determination on behalf of the Zoning Administrator,
DCRA’s “reasonable accommodation” determination is administratively final, and cannot be
appealed to this Board). Accordingly, this appeal concerns only the Zoning Administrator’s
determination under 11 DCMR § 330.5(1). A hearing on this appeal is set for March 9, 2004.

On December 17, 2003, SCSD formally requested copies of all documents related to

Father Flanagan’s Boys Home’s reasonable accommodation application, after informal attempts to

failed to produce all the necessary documents . See Exhibit 2. After months of delays and foot
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dragging, on January 13, 2004, the D.C. government, Office of Corporation Counsel, denied this
request, based on the assertion that SCSD was a party to two lawsuits concerning this project,
and that “SCSD’s request has been made for the sole purpose of obtaining documents for the
ongoing, above-referenced litigation, while avoiding the rules applicable to discovery in those
cases.” See Exhibit 3.' The D.C. government failed to reference or acknowledge SCSD’s
pending appeal of DCRA’s determination that Boys Town’s facility served as a residence for
persons who are “handicapped” under 11 DCMR § 330.5(1).

On and after January 24, 2004, various newspaper reports revealed that Boys Town is in

negotiations with JPT Apartment Development LP, a Dallas-based developer, for the sale of the

proposed CBREF site. Washington Post, “Boys Town Ready to Fold Project ““ (Jan. 24, 2004),

Omaha World-Herald, “Girls and Boys Town May Sell D.C. Land,” (Jan. 29, 2004) (Exhibit 4).

According to these articles, JBI proposes to construct four story apartment buildings on the site,
containing 250-300 units and possible ground floor retail space on the site Id. The articles
further state that JBI has 60 days in which to assess feasibility of its developraent plans Id.
Discussion

SCSD hereby requests a one month postponement of the scheduled March 9, 2003
hearing on its appeal. Two, independent grounds are hereby asserted for this postponement.
First, a postponement is warranted due to the new information indicating that Boys Town is in
active negotiations with a developer for the sale of the site of the proposed CBRF for a mixed-use

development project, a use which would be matter-of-right without resort to the provisions in 11

! SCSD notes that, in fact, SCSD is no longer a party to Father Flenagan’s Boys Home
v. D.C., C.A. No. 01-1732-JR (D.D.C.), having been dismissed as a party defendant.
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DCMR § 350.5(1). If Boys Town goes forward with the proposed sale, this zoning appeal, which
challenges the Zoning Administrator’s detefmination that the permanent residents of Boys Town’s
proposed facility will be “handicapped” within the meaning of 11 DCMR § 350.5(i), will be
moot. Accordingly, a one-month postponement of the hearing will avoid the unnecessary
expenditure of time and resources by this Board and the parties in holding a hearing on this appeal
if subsequent negotiations, due to be completed within the next 45 days, moot this appeal
entirely.

Another independent ground for a postponement exists by virtue of the actions of DCRA
in unreasonably and unlawfully denying SCSD’s request for public documents, under the D.C.
Freedom of Information Act (FOIA), concerning DCRA’s September 18, 2003 reasonable
accommodation determination. While the reasonable accommodation determination itself is not
before this Board, the determination of the Zoning Administrator was made in context of Boys
Town’s reasonable accommodation request and as part of DCRA’s reasonable accommodation
decision. Hence, both the Superior Court case and this appeal share the same administrative
record, and all documents related to Father Flanagan’s Boys Home’s reasonable accommodation
application are also the basis of the Zoning Administrator’s determination at issue here. Contrary
to the view expressed by the D.C. Corporation counsel in denying SCSD’s FOIA request, it is
entirely appropriate, if not essential, for SCSD to rely on the D.C. FOIA to obtain the basis for a
Zoning Administrator decision since this Board’s supplementary rules of practice and procedure
before this Board give SCSD no automatic right to seek discovery to obtain these documents
from the District of Columbia.

In any event, the D.C. government’s denial of SCSD’s FOIA request is unreasonable and
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without legal support, and SCSD intends to appeal this decision. In its appeal, SCSD argues that
the cases cited by the government do not support the general proposition that FOIA is not
available to parties who are also in litigation. Rather, these cases stand only “or the general
proposition that a party cannot use FOIA to obtain information that it could not obtain during
discovery because of a specific privilege. No claim was made that the information requested by
SCSD and withheld by the D.C. government was subject to any privilege. Howéver, assuming
this appeal is successful, these documents will still not be produced until after March 9, 2004, the
date for a hearing on this appeal.

Consequently, a 60-day postponement of the hearing is necessary in order allow SCSD an
opportunity to secure documents that are needed by SCSD in order to prosecute its appeal. In
the event postponement is denied, SCSD hereby requests that this Board direct the Zoning
Administrator to file and serve on all parties all documents that provide the tasis for the decision
now on appeal prior to February 25, 2004, which is the date on which SCSD’s pre-hearing

submission would otherwise be due.

Respectfully submitted,

Andrea C. Ferster

1100 17™ Street, N.-W. 10" Fl.
Washington, D.C. 20036
(202) 974-5142



CERTIFICATE OF SERVICE

I hereby certify that, on February 13, 2004, a copy of the foregoing Motion to Postpone
Hearing was served by first-class mail, postage pre-paid, on:

Julie Olson, Chair

ANC 6B

921 Pennsylvania Ave., S.E.
Washington, D.C. 20003

Arthur Parker

Assistant D.C. Corporation Counsel
441 4™ Street, N.W. Room 600 South
Washington, D.C. 20001

Phil Feola

ShawPittman

2300 N Street, N.'W.
Washington, D.C. 20037-1128

Andrea C. Ferster
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Depariment of Consumer and Regulatory Affairs

X % X
I

Office of the Direclor

September 18, 2003

Phil T. Feola, £sq.
Martin P. Sullivan, Eiq.
Shaw Pitrman LLP
2300 N Sirect. NW
Washingion, DC 20037

Re: Reasonable Accommodation Request — Fr. Flanagan’s Bey®s Home

Dear Mcssrs. Feols and Sullivan:

This is in response 10 your July 10, 2003, letter requesung that | reconsider my
Naovember 22, 2002, decision denying your client’s Fair Housing Reasonable Accommoda-
tion Request, which you submiued on October 11, 2002, for housing locaied a1 1308 — 1314
Potomac Avenue, S.E.

In your October 11, 2002, request, you stated that your cliem “requests accommoda-
tion from 11 DCMR 732.1.” That provision of the Zoning Regulations provides that certain
community-baseqd residential faciliies “shall be permined ip a C-2 District as a special
excepuon if approved by the Board of Zomng Adjusiment.” As the accomunodation
requested under the federal Fair Housing Act (42 U.S.C. §3601 er seq.), you sought
authorization for your client 10 use and occupy those housing units as vouth residential care
homes, & sibcaiegory of community-based residential facijity, withowm requinng approval
from 1he Board of Zoning Adjustment. One of the items subminied in support of your request
was an affidavit, daied January 9, 2002, from Michael 1 Handwerk, Ph.D., Director of
Clinical Services, Research and Internship Training, at Fr, Flanagan’s Boys Home n Boys
Town, Ncbraska. Through his affidavit, Dr. Handwerk sought 1o establish that the subject

housing would be occupied by handicapped persons, as that 1erm is defined in the Fair
Bousing Act.

In my Decision and Order, dated November 22, 2002, 1 stated that “{a)fier reviewing
the Applicant’s request for accommodanion, the Direcior concludes that Father Flanagan’s
did nov deseribe any condition or impainment that meets the definitior of hzndicapped as
defined in 1he Fair Housing Act (42 [USC) §3602(h)).”

941 Nonh Czpuol Sucel. N E . Suite 2300, Washingion. D € 2000%
Phone: (202)442-8047 Faa: (202)442-9443
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Messrs, Phil T. Feola and Martin P. Sullivan Page2
September 18, 2003 ,

Although in yowr request you had asseried that the four residences would house
handicapped children, Dr. Handwerk’s affidavit was insufficient 1o suppert such a finding.
The affidavit stated that “the children 10 be served by Girls & Boys Town #1 its planned
long-ienmn residential facilities at Pennsylvania Avenue will be abused, neglected, and
abandoned children referred by the Jocal government protecion agency.” Dir. Handwerk
then discussed the studies he had made of the children served at the long-term facilives at
Boys Town, Nebraska, and used the results of his studies 1o reach a conclusion as 10 whether
children in Jocal facilities will be “handicapped.” Notably, although he concluded that the
“majorily of the children” served at the facilitics in Boys Town, Nebraska, “have menial
and/or emotional disorders which sybstanyially limit one or more of their major life activities
such as caring for themselves, leaming and working,” his affidavit specifically recited: =1
conclude that the same will be rue as 10 Girls & Boys Town’s planned long-term facilines
at Sargent Road in the Districi of Cohnubia.” No conclusion was offered with regard 1o the
children who would reside at the Pennsylvania Avenue/Poiomac Avenue sile that was the
subject of the Fawr Housing Reasonable Accommodation Reguest. Your request was
accordingly demed.

However, now with your July 10, 2003, lener requesting reconsideration of tha
decision, you submitied a copy of a different affidavit from Dr. Handwerk. This affidaviy,
dated January 30, 2003, had not previously been submitied 10 .the Department by
Fr.Flanagan’s, nor had i1 otherwise been shared with the Depaniment. The newer affidavir
does offer a conclusion as 10 the children who would 1eside a1 the subject housing units on
Pennsylvania Avenue. Afier reciting much of the same background and analysis as staled in
his January 9, 2002, affidavii, Dr. Handwerk siates that: “Because the background and
population of the children 10 be served at the Pennsyivania Avenue Homes [the subject
housing umts] are the same as that of the children in the study described above, 1 conclude
thar the same will be true as 1o the children who will reside in Girls and Boys Town's
planned Pennsylvania Avenue Homes, namely that zbaut two-thirds of those children will
have memal and/or emotional disorders which subsianually limit one or more of their major
life aciivities such as caring for themselves, learming and working.”

On reconsideration of your Fair Housing Reasonable Housing Accommodation
Reauest, | find 1hat you have now satisfied the procedural requirements for such requests, as
set1 forih in 14 DCMR 8111 (“Procedures Regarding Reguests for Reasonable
Accommodztion under the Fair Housing Act™), and have esiablished that the subject housing

will be for handicapped persons. Accordingly, vour request is GRANTED, with the
requesied accommodation provided as fellows.

Pursuant to & “Stipulated Agreement Between the United States and the Disinct of
Columbia” executed in Sepiember 1997, the District of Columbia amended its zoning
regulations 1o specifically incorporate such reesonzble acconunodations for a communily-
besed residential facility that is intended 1o be operaied as housing for persons with
handicaps. Section 330.5 of the Zoning Regulaiions provides, in pertinent pan.
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Messrs. Phil T. Feola and Marin P. Sullivan

Page 3
Sepiember 18, 2003

The following uses shall be permitied as a matter of right in «n R4
District [and a C-2 Disirict, by extension}: ...

(1) Community-bused residential facility; provided that, norwithstand-
ing any provision in this title to the conirary, the Zoning Administraler has
determined thar such community-based rvesidennal facility, that otherwise
complies with the zoning requirements of this title that are of general and
uniform applicability 10 all maner-of-right uses in an R-4 District, is intended
10 be operated as housing for persons with handicaps.  Fer purposes of this
subsection, 8 "handicap” means, with respect 10 4 person, a physical or mental
impairmeny that substantially limits one or more of such person’s major life
acyvities, or a record of having, or being regarded as having, such an

impairmen, but such item does not include cumrent, illegal use of, or zddiction
t0, a controlled subsiance.

Having granied yowr Fair Housing Reasonable Accommodation Request, 1 have
determined, on behalf of the Zoning Adminisivator, that your proposed community-based
residential facilities, 10 be Jocated at 1308 - 1314 Polomac Avenue, S.E., are “intended 10 be
operared as housing for persons with handicaps.” Accordingly, pursuant 1o the provisions of
11 DCMR §330.5(1), your use of these housing units as community-based residential
facilities for persons with handicaps is a manter-of-right use.

1 have been ianformed by the Adminisirator, Building and land Reguolation
Administralion, that, except for the unu located a1 1314 Poiomac Avenue, S.E.,. these
housing units otherwise comply with applicable zoning requirements hat are of general and
uniform applicability 10 all maner-of-right uses in an R-4 District. In accordance with
Zaning Regulation §405.6 {11 DCMR §405.6), which pertains 1o side-yard requirements in
residential disurics, in an R-4 Diswict a community-based residential facility for persons
with handicaps is not required 10 have any side vards. Thus, no side yard is required for
these units. That regulation does siipulate, however, that *“if {8 side] yard is provided, 31 shall
be ar Jeast three inches (3 in.) wide per foot of height of building, bui not less than eight feet
(8 f1.) wide.” Inspection of the property at 1314 Polomac Avenue, S.E., reveals that there s
a non-complying three-foor side yard. Conseguently, no ceriificate of occupancy for thal

' An April 1, 2003, ore] decision of 1he Board of Zomng Adyustment m Appea] No. 16935, appeal of
Southeasy Citizens for Smarn Development, Inc. (Curently pending 1ssuznce a5 2 fina). wrinen decision), beld
thar the unit av 1314 Polomac Avenie, S.E ., when considered 2s & single-family semi-detached dwelling in
C-2 Disme, did not comply with Zoning Repulstion §775.3, which provides that “[a] one-famuly scrni-
detached dwelling 1 subject 1o the side yard requiremems of ar R-2 Dismict Jwhich reguites an &-fi. side
ysrd).” Howeves, w unow granting Fr. Flensgan’s Fair Heuang Reasonable Accommodznon Reguest. &
cerificate of occupancy Wil be assued for thur unit pursuent 10 Zomng Regulation §330.5(3). which zequuses
commpliance with the Tequucments applicebic 10 en R-4 Districi—pol an R-2 Dustrict. A commuaity-besed
sesiGeptial Terality in un R-4 Dismct 1s not 1equued 10 have 8 sade vard (11 DCMR §405.6), and the referenced
BZ4 decision would nat be zppliczble.
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Messrs. Phil T. Feola and Manin P, Sullivan Page 4
September 18, 2003

unit may be issued untl its side yard is either eliminated or expanded 10 comply with the
size required by §405.6.

Upon satisfaciory completion and submission by your cliemi of the siandard
application forms for cenificatcs of occupancy for these units (and correction of the zoning
deficiency nated above with respect 10 one unit), and with payment of all applicable fees, the
Building and land Regulanion Adminisiration will prompily issne the cemificaies of
occupancy

Sincerely yours,

David A. Clark

cc: Denzil Noble, Administyator
Building and Land Regulation Administration
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Corporation Counsel

Y W W
I
Equity Divisian ]

Janunary 15, 2004

BY FAX TO (202) 544-3785

ORIGINAI BY. U S. MAIL

Ms. Ellen Opper-Weiner

Southeast Citizens for Smart Development, Inc.
701-14™ Sueet, S.E.

Washington, D.C. 20003

Re:  Freedom of Information Act request
Dear Ms. Opper-Weiner:

This letter responds to a request under the Freedom of Information Act request” (“FOIA request”
or “request”) that you have submitted to David Clark, Director of the D.C. Department of
Consumer and Regulatory Affairs (“DCRA”) on behalf of Southeast Citizens for Smart
Development, Inc. (“SECSD™), dated December 17, 2003. Upon careful review of your request,
we have concluded that it is an attempt 1o use the District of Columbia’s FOIA statute
inappropriately, as a substitute for properly seeking these documents as a party in Southeast
Citizens for Smart Development, Inc. v. District of Columbia, Civil Action No. 9896-03
(Superior Ciourt) and Father Flanagan's Boys Home v, District of Columbia, Civil Action No..””
01-1732-JF_(U.S. District Court). Notably, SECSD made its request under FOIA just two days
after filing 1ts Jawsuit in Superior Court on December 15, 2003. The four categories of records
identified in your letter are directly relevant to issues and claims in one or both of the
aforementioned cases. Because SECSD clearly seeks to use the records requested in one or both
of these cases, | provide the following response to your request on behalf of DCRA.

SECSD’s request has been made for the sole purpose of obtaining documents for the ongoing,
above-referenced litigation, while avoidipg the rules applicable to discovery in those cases. This
places the District of Columbia at an unfair disadvantage in the litigation. Further, 1t is improper
to use FOIA as a means of avoiding the discovery rules in private litigation; that is not the intent
of the statute. Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 24 (1974); Fruchauf
Corp. v. Thornton, 507 ¥.2d 1253, 1254 (6™ Cir. 1974); Metex Corp. v. ACS Indus. Inc., 758
F.2d 150, 155 (3d Cir. 1984); United States v. Weber Aircraft Corp., 465 U.S. 792 (1984); NLRB
v. Sears Roebuck & Co., 421 U.8. 132, 143 (1975) ("[FOIA] is fundamentally designed to inform
the public about agency action and not to benefit private litigants™); Martin v. Office of Special
Counsel, 819 F.2d 1181, 1186 (D.C. Cix. 1987); Washington Post Co. v. Minority Business
Opportunsty Comm 'n., 560 A.2d 517, 522 (D.C. 1989) (citing NLRB v. Robiyins Tire & Rubber

7441 4% Sweet, N.W., Suite 65-046. Washington, D.C. 20001 (202) 724-6532
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Ms. Fllen Opper- Weiner

Southeast Citizens for Smart Develcpment, Inc.
January 15, 2004

Pagc 2

Co.. 437 U.S. 214, 242 (1978)). For these reasons, your FOIA request is denied as an improper
atternpt to circumvent the discovery rules in the above mentioned private lav/suits in which
SECSD is a party.

Very truly yours,

ROBERT J. SPAGNOLETTI
Cotporation Counsel

—7
By L 7)
ROBERT C. UTIGER
Deputy Corporation Counsel
Equity Division

cc: DCRA General Counsel
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Girls and Boys Town may sell
D.C. land

BY JAKE THOMPSON

WORLD-HERALD BUREAU

WASHINGTON - After running into neighborhood
resistance, Girls and Boys Town is negotiating to sell a
Capitol Hill property meant for neglected youths to a
developer planning luxury apartments.

If the deal goes through, it could end a four-year battle
by Omaha-based Girls and Boys Town to win city
approval to serve up to 24 abused or troubled youths
in four townhouses it finished building last year.

The Rev. Val Peter, executive director of Girls and
Boys Town, said Wednesday that JPI Apartment
Development LP of Dallas approached the nonprofit
organization in December.

"They have an interest in buying the property and that
interest is being explored,” Peter said.

Greg Lamb, a JPI partner and vice president, said that
the company's offer for the Capitol Hill site has been
tentatively accepted by Girls and Boys Town and that
the two are working on a sales contract.

He declined to disclose how much JPI offered for the
1.6-acre property about 10 blocks southeast of the
Capitol on Pennsylvania Avenue. Girls and Boys Town
bought the land in 2000 for $8.2 million.

http://www.omaha.com/index.php?u_np=0&u_pg=54&u_sid=989015
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Peter said that if the sale goes through, Girls and Boys
Town would turn its attention to other land it owns in
residential northeast Washington. That property
currently holds group foster homes, an emergency
shelter and administrative buildings.

The charity already has the needed permits and would
begin building a facility there to serve half the young
people it planned to work with on Capitol Hill, Peter
said.

"We wanl o take care of kids in the District of
Columbia as fast as we can," he said.

Boys Town built the four townhouses at the Capitol Hill
site with a $7.1 million appropriation from Congress.

Lamb, the JPI partner, said the townhouses would be
torn down to make way for apartments.

The company is considering erecting four-story
buildings with more than 200 apartments and possibly
ground-level retail space on the site, he said.

It would be "much nicer” than other commercial and
residential buildings in the neighborhood, Lamb said.

JPI also wants to win backing from neighbors and city
officials.

"Truly, it's our goal to try to obtain support,” Lamb said.

Ellen Opper-Weiner, a leader of the neighborhood
group that battled Boys Town, said she was thrilled
with the idea of the site becoming a residential
apartment complex.

"They have a magnificent opportunity to transform a
neighborhood,” she said. "It's just a much better
development for that site.”

Opper-Weiner and others formed Southeast Citizens
for Smart Development to oppose Girls and Boys
Town's proposed facility. The group wanted a
commercial development and said a facility for
troubled youths wasn't appropriate because the
neighborhood is known for crime and on-street drug
sales.

For months, city officials delayed giving needed
building permits to Girls and Boys Town. The charity
then sued Opper-Weiner, the neighborhood group and
the city, alleging that they were discriminating against
needy young people.

Opper-Weiner and other neighborhood representatives
were dismissed from the case, but the city remained
an active defendant.

As recently as December, city officials seemed poised
to grant permits to Boys Town, perhaps prodded by a
warning from the U.S. Department of Justice that it

http://www.omaha.com/index.php?u_np=0&u_pg=54&u_s1d=9890135
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was violating the Fair Housing Act.

Peter said Girls and Boys Town is still pursuing its
case against the city.
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