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BOARD OF ZONING ADJUSTMENT

FOR THE DISTRICT OF COLUMBIA . €. 04

Appeal of Kalorama Citizens Association from

The Decision of DCRA Issuing Building Permits
B455571 & B455876 Notwithstanding Non-

Compliance of Plans with FAR, Height, and Setback
Requirements with respect to 5-story Apartment in R-5-D
Zone at 1819 Belmont Road, N.W._ (Square 251, Lot 45).

BZANo. 17109

Appellant’s Supplemental Memorandum of Law
on the Height of Buildings Act

At the hearing on this appeal on March 9, 2004, the Board sua sponte raised a
question as to whether the Board had jurisdiction over the issues in this appeal
concerning the 1910 Height of Buildings Act, D.C. Code §§ 6-601 ef seq. (hereinafter
referred to as the “Height Act”). In response, the representative of the Corporation
Counsel expressed the view that the practice of the agency was to refer issues raising the
Height Act to the D.C. Board of Appeals and Review. For the reasons indicated below,
Appellant Kalorman Citizens Association (“KCA”) believes that this Board clearly has
jurisdiction to hear and determine appeals alleging that a decision by the Zoning
Administrator violates the Height Act,

1. The BZA Has Jurisdiction Over This Appeal Because the Zoning Regulations
Specifically Require Compliance with the Height Act.

The Height Act provides that, on residence streets, the highest part of the roof or
parapet may not exceed in hei ght the width of the street, avenue, or highway upon which
it abuts, diminished by 10 feet D.C. Code § 6-601.05(b). However, the Zoning

Regulations provide for height restrictions by zone district, which may, in some cases
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(and indeed, does in this case), authorize building height in excess of the Height Act'.
Rather than reiterate the more restrictive limits in the Height Act, the Zoning Regulations
provide generally that “all buildings or structures shall comply with the Act to Regulate
the Height of Buildings in the District of Columbia.” See11 DCMR § 2510.1.

This Board has raised the question of whether it has authority to decide a question
involving the application of the Height Act’s height limit on residence streets, which limit
is found sollely in D.C. Code § 6-601.05(b) and is not also fouﬁd in the Zoning
Regulations. Presumably, the source of this Board’s concern is the fact that its
jurisdiction to hear and decide appeals is limited to “administrative decisions based in
whole or in part upon any zoning regulation or map adopted under this subchapter [IV]
and subchapter V ‘of this chapter.” D.C. Code, §§ 6-641.07(f), 6-641.07(g) (emphasis
added).

However, there is no question here that the Zoning Administrator has the power to
enforce the Height Act by virtue of 11 DCMR § 2510.1. Like this Board, the Zoning
Administrator’s authority is also limited to the enforcement of the provisions of the
Zoning Regulations themselves. See Reorganization Plan No. 55 (attached as Exhibit 1).
Nonetheless, the Zoning Administrator enforced the Height Act in other cases and has
taken the position before this Board that, “[t]he height of buildings in the District of
Columbia is governed by both the DCMR 11 Zoning Regulations and the Act to Regulate
the Height of Buildings in D.C. June 10 1910. When determining the allowable height of
a structure, the more restrictive of the two laws must apply.” Appeal of Howard

University, BZA Appeal No.15568, at 3 (October 22, 1993) (attached as Exhibit 2)

' The building at issue here is in the R-5-D zone, in which zone district the Zoning Regulations provide for
90 foot height restriction. However, Belmont Road has a street width of 80 feet, and therefore the Height
Act requires a 70-foot height limit . See KCA Pre-hearing Submission, Exhibit 6



(emphasis added) (citing 11 DCMR § 101.4, which provides that other statutes “shall
govern” where they impose higher standards than are required by the Zoning
Regulations.)

It makes no sense for this Board to concede, on the one hand, that the Zoning
Administrator has sufficient regulatory authority to enforce the Height Act, but to suggest
on the other hand this Board lacks such authority. Indeed, there is precedent to the
contrary in Appeal of Howard University, in which this Board heard an appeal from the
decision of the Zoning Administrator “to the effect that the height of a university building
located in the R-5-B District is limited by the provisions of” the Height Act. In that case,
the Board specifically found thdt, “in instances of conflict between the provisions of the
Zoning Regulations and any statute or other municipal regulations, the higher or more
restrictive provisions would apply as set forth in Sections 101.3 and 101.4 of the Zoning
Regulations.” See Appeal of Howard University, supra, at 7. Accordingly, the Board
ruled “that the Zoning Administrator properly applied the criteria set forth in the Zoning
Regulations and the Height Act” Id., at 8 (emphasis added).

It may be the case that this Board lacks jurisdiction over an appeal challenging the
Zoning Administrator’s failure to exefcise his authority under 11 DCMR § 101.4 to apply
in lieu of the provision of the Zoning Regulations, another statutory provision that, unlike
the Height Act, is not specifically identified and incorporated by reference in the Zoning
Regulations. However, the obligation of strict compliance with the Height Act so

permeates the Zoning Regulations so as to be well within the enforcement authority of

this Board.



For example, in addition to the general provision in 11 DCMR §2510.1 that “all
buildings or structures shall comply with the Act to Regulate the Height of Buildings in
the District of Columbia,” Section 400.13 of the regulations provides that the Mayor may
authorize an excess height only where permitted under the Height Act (7. e., section 6-
601.05(h), which permits spires, towers, domes, etc. to exceed the normal height
limitations). Section 411.1 of the regulations provides that cenaiﬁ roof structures shall be
permitted when not in conflict with the Height Act. Section 2511.1 defines “business
street” as used in the Height Act. Section 2512 adopts a schedule of building heights
adjacent to public buildings, as permitted by the Height Act. The obligation to comply
with the Height Act, specifically identified by, and incorporated in, the regulations, was
so important that the Zoning Regulations repeatedly limit the authority of zoning
officials, including this Board, to approve deviations from the Act. See 11 DCMR § 2522
(c) (limiting the authority to permit minor deviations by providing that “all deviations of
roof structure setback requirements comply with the Act to Regulate the Height of
buildings in the District of Columbia approved June 1, 1910; 11 DCMR §2516.7
(permitting the height of a building to be rﬁeasured from the finished grade at the middle
of the front of the building only “[w]here not in conflict with the Act to Regulate the
Height of Buildings.. . ©)

Accordingly, the provisions of the Height Act are accorded, under the Zoning
Regulations, a very different status from other statutory provisions not specifically
identified in the regulations that might impose a higher standard than required under the
Zoning Regulations. Put another way, the fact that the Zoning Commission chose to

incorporate the obligations of the Height Act by reference to the statute rather than repeat



every provision of the Height Act word for word in the regulations does not render the
requirement of the Act any less a “zoning regulation” subject to the BZA's jurisdiction
under section 6-641.07 of the DC Code or the corresponding section of the regulations.
Indeed, only recently, this Board ruled that “[t]he definition of ‘community-based
residential facility’ in the Zoning Regulations includes and inco;po;‘ate.§ by reference
‘facilities covered by D.C. Law 2-35, relating to community residence Facilities
Licensure Act of 1977.” See Appeal of Southeast Citizens for Smart Development, Inc.
and ANC 6B, BZA Appeal No. 16791 at 19 (June 21, 2002). No jurisdictional concerns
arising from the fact that this definition was not specifically reiterated in the Zoning
Regulations but instead was simply incorporated by reference deterred this Board from
applying this definition.?

In sum, D.C. Code § 6-641.07 provides that the BZA shall hear appeals of decisions
based on the Zoning Regulations adopted under subchapter IV, or appeals alleging an
error in the carrying out or enforcement of such regulations. Section 2510.1 of the
Zoning Regulations requires cdmp]iance with th‘e Height Act. This regulation was
adopted under subchapfcer IV. Thus, the BZA has jurisdiction to hear cases where, as in
the present case, an appellant is arguing that the Zoning Administrator’s decision issuing
a building permit is in violation of the Height Act, since any such decision necessarily
constitutes an error in the carrying out of Section 2510.1 of the Zoning Regulations.

2. No Other Administrative Agency Has BZA has jurisdiction over Height Act
Appeals

2 Indeed, in that case, the Board relied on a definition of “facility” contained in D.C. s Health Care
Licensing Regulations, 22 DCMR § 3099, that had been repealed in 1992, but nonetheless found that the
superceded definition remained incorporated by reference in the Zoning Regulations. See Appeal No.
16791 of Southeast Citizens for Smart Development, Inc. and ANC 6B, at 12 n. 2. Here, by contrast, the
provisions of the Height Act remain good law.



KCA has been unable to locate any decisibns of this Board, the Zoning Commission,
or the D.C. Court of Appeals that address the question of whether this Board has
jurisdiction over appeals concerning the Height Act. While the practice of the Office of
the Zoning Administrator is apparently, at least in some cases (although it did not do so
in this case), to direct persons seeking to é.ppeal Height Act issues to the D.C. Board of
Appeals and Review (“BAR”), there is also precedent for this Board exercising
jurisdiction over Height Act issues.

Specifically, reference was made to the Appeal of American Tower, Inc., BZA Appeal
No. 16990 (June 25, 2003) (attached hereto as Exhibit 3). However, that case did not
address the BZA’s jurisdiction to hear appeals based on the Height Act. Rather, the BZA
simply stated, in its recitation of facts, that “Plaintiff [ American Towers] was informed
that the side-yard and setback issue could be appealed to the BZA and the remaining
grounds for rescission to the BAR.” Jd. at 4. Likewise, the subsequent (unpublished)
decision: by the U.S. Distfict Court for the District of Columbia, attached hereto, in
addressing American Tower’s Due Process challenge to the rescission of its building
permit, did no more than acknowledge that American Tower. was “taking advantage of
the District’s administrative processes by appealing the rescission to the Board of Zoning
Appeals and to the Board of Appeals and Review.” American Tower, Inc. v. Williams,
C.A. No. 00-2436, at 8 (D.D.C., June 14, 2001) (attached as Exhibit 4).

Thus, at most, the American Tower case corroborates the assertion of Corporation
Counsel that the practice of the Zoﬁing Administrator, at least at the time of the American
Tower case, was to direct appellants who seek to challenge a decision by the Zoning

Administrator to apply the Height Act to the Board of Appeals and Review. However,



the existence of this practice within the Office of Zoning does not thereby signify that
this Board must lack jurisdiction over appeals raising issues under the Height Act. To the
contrary, as noted above, there is precedent for this Board exercising jurisdiction over
appeals raising Height Act issues. See Appeal of Howard University, BZA Appeal No.
15568 (October 22, 1993) (Exhibit 2).

More importantly, it is not clear that the BAR would have jurisdiction over Height
Act issues. The jurisdiction of the BAR is confined to “appeals timely filed by persons
who are aggrieved by orders issued by hearing examiners pursuant to this unit or by the
Mayor, except that appeals involving infractions of Chapter 6 of Title 6 or the District of
Columbia Zoning Regulations shall be entertained and determined by the District of
Columbia Board of Zoning Adjustment.” D.C. Code § 2-1803.01 (emphasis added). The
Height Act, of course, is codified in Chapter 6 of Title 6 of the D.C. Code (D.C. Code §
6-601 ef seq.) Accordingly, by the plain language of this provision, the BAR could not
have jurisdiction over Height Act issues because it involves “infractions of Chdpter 6 of
Title 6. See Felicity’s, Inc. v. DCRA, 817 A.2d 825 (D.C. 2003) (BAR did not have
jurisdiction over appeal from DCRA hearing examiner’s imposition of fines for violation
of Zoning Regulations regarding parking), Walsh v. D.C. Board of Appeals and Review,
826 A2d 375 (D.C. 2003) (“[A]ppeals involving infractions of . . . the District of
Columbia Zoning Regulations shall be entertained and determined by the District of
Columbia Board of Zoning Adjustment”).

‘In any event, the BAR’s functions will soon be wholely assumed by a newly
created entity, the Office of Administrative Hearings (“OAH”), established by the City

Council in Act 14-196, the Office of Administrative Hearings Establishiment Act of 2001



(“the Act”), as amended. See D.C. Law 15-39, 50 DC Register 5668 (Nov. 13, 2003).
The Act was intended to create a new independent agency to adjudicate administrative
disputes that would take over and centralize the hearing functions previously handled by
a variety of District agencies, including the BAR.? It did not create any new right of
appeal from the actions of any District agency.

Specifically, following the confirmation of the Chief Administrative Law Judge
of the OAH, OAH will have jurisdiction over “adjudicated cases” under the jurisdiction
of specified agencies, including the BAR, and after October 1, 2004, will also have
jurisdiction over “adjudicated cases” under the jurisdiction of the D.C. Department of
Consumer and Regulatory Affairs (“DCRA”). D.C. Code § 2-1831.03(a), (b). See D.C.
Law 15-39, § 402(b). “Adjudicated case” means a contested case or other administrative
adjudicative proceeding before the Mayor or any agency that results in a final disposition
by order and in which the legal rights, duties, or privileges of specific parties are required
by any law or constitutional provision to be determined after an adjudicative hearing of
any type.” D.C. Code § 2-1831.01(1). See alsb Id. § 2-1831.03(e) (“Nothing in this act
shall be construed to grant a right to a hearing not created independently by a
constitutional provision or a provision of law other than this act . . .”) Thus, OAH only
has jurisdiction to hear appeals‘from orders issued after a contested case hearing. The
issuance of building permits does not occur pursuant to a “contested case” hearing.
Therefore, the OAH would not have jurisdiction to hear appeals from DCRA permitting

decisions.

3 Report of the Committee on the Judiciary, Council of the District of Columbia, on Bill 14-208, the
“Office of Administrative Hearings Establishment Act of 20017, September 25, 2001, p. 1.



Moreover, the Act affords OAH jurisdiction as to adjudicated cases under the
jurisdiction only of those agencies listed in Section 6 of the Act (DC Code § 2-1831.03).
The Board of Zoning Adjustment is not among those agencies. Therefore it cannot be
argued that the OAH was intended to take over the jurisdiction of the BZA to hear
appeals from decisions under the Height Act. DCRA, by contrast, is among the agencies
to which the Act applies (as of October 1, 2003), but, as indicated in the preceding
paragraph, building permit decisions are not issued as part of an “adjudicated case” and

therefore the OAH would not have jurisdiction over such appeals.
Conclusion

For the above reasons, the BZA has jurisdiction over an appeal in which the

Zoning Administrator is alleged to have issued a building permit in violation of the

Height Act.

Respectfully submitted,

———

Andrea C. Ferster

1100 17th Street, N.W. 10th F1.
Washington, D.C. 20036
(202) 974-5142

Counsel for Kalorama Citizens Association
April 5, 2004
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I hereby certify that, on April 6, 2004, a copy of Appellant’s Supplemental Memo
on the Height of Buildings Act was served by hand on:

Carolyn Brown

Holland and Knight, LLP

2099 Pennsylvania Ave., N.-W. Suite 100
Washington, D.C. 20006

Laura Gilbert, Attorney or Office of
General Counsel
DC Department of Consumer & Regulatory Affairs
941 N. Capitol Street, N.E 2" F1.
Washington, D.C. 20002

Alan Roth, Chairperson
Advisory Neighborhood Commission 1C

1845 Vernon Street, N.W.

Washington, D.C. 20009
Andrea Ferster
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CReotg:'Ord:'No: 51

“PiOF That the Corporation Counsel ‘#nd siich’of his aSsYst-
* gnts as hé may dealgnate in wrltlng are hereby authorized
10 execute in the naine of the Dlstrlct of Oolumbla any
‘release 1n- connection with the settlement of ‘any clatm

" of the Dlstrlct of 001umbla in the following cases:

1. Where the full émoubt of the claim'as it appears on
the ‘books of the Accountlng Office has been pald; or
2. Where the full amount set forth in’ the original de-
mand for payment has been pald' or

3. Where the full amount of any sett)ement or compro-

’mise as’ approved by the Commissioners has been pald;
or

" 4, 'Where damaged property of the District of Columbia
_has been satisfactorlly repaired at the expense of the

‘party responsible for such damage.

"~ D. That the Corporation Counsel 18 hereby authorized

to walve any claim and release any lien arising urider the

provisions of Section 18 of the Public Assistance Act of

1962 (Section 3-217, D.C. Code, 1967 ed. [now 1973 ed.])

when, in his judgment, such waiver or release is

appropriate.
) CHANGE or NaMr.

-“Public Utilities Commiaslon” ‘wherever it appears in
this order, was changed to “Public Service ‘Commission.of
the District of Columbia”.by Act Aug. 30, 1964, 78 Stat.
634, Pub. L..88-503, § 31. See § 3-2418, .- e
|'I'he ;name of-:the' Municipal’ 00\1rt wherever. lt appea.ra

in-this order, was. changed. to “District of Columbla
" Court of: General Bessions” by Act July B, 1963, 77 Stat.
- TT,-Pub. 1. 8860, § 1; and subsequently changed to

“Superior Court of the District of Columbia” by- Act

July 29, 1970, Pub. L. 91-358, § 166(a), 84 Stat:.570.]
{The name of the -Municlpal Court of Appeals was

‘changed to “District of Columbia Court of Appeals” by

Act July 8, 1963, 77 Stat. 78, Pub. L. -88-60, § 6; and

subsequently: again changed to. “District of Columbia

" Court of Appesls” by Act July 29, 1970, Pub. L. 91-358,
§ 155(b) 84 Stst. 570.] ’

REORGAN]ZAT]QN ORDER NO. 51 ~—OFFICE OF_THE
.CORONER

Reorganization Ord. No. 51, L.S. 4241-B, June 29, 1953, as
_amended July 17,-1958, and Mar. §, 1965, was rescinded by
section 3 of Commissjoner’s Order No. T1-18, dated
Jan. 26, 1971, which also transferred all positions, person-
nel, property, records and’ unexpended balances of appro-
priations, allocations, and other funds available’ or to be
made avallable, related to the functions-sssigned’to the
-Office of-the Coroner, to the Office ‘of’>the Chief+Medical
Examiner. Commissioner’s Order No. 71-16 is set out as
a note under section 11-2301.

.REORGANI1ZATION ORDER NO. 52.—DISTRICT OF -
COLUMBIA POUND
. Reorganization Ord. No. 53, June 30, 1953, as amended
Apr. 8, 1958, combined  with Reorganjzation Order 57.
amended and redesignated as.Organizstion Order No. 141,
dated Feb. 11, 1964, and eﬂebtlve Feb. 11, 1964.

REORGANIZATION ORDER’NO. §3.—DEPARTMENT OF
HIGHWAYS AND_ TRAFFIC
Reorg.Ord No. 53, June 80, 1953, ‘which established a
Depertment of Highways and Triffic; ‘was redesignated
Organization Ord. No. 122, .
REORGANIZATION ORDER NO. 84, —DEPARTMENT- or
. VEEICLES AND TRAFFIC . ::-:.

Reorg Ord. No. 547 °June 80, 1988; which eatebnshed a
Depart.ment of Vehicles and’ 'I‘ramc wu repesled ‘May 17,
1958, by Organization Orders No. 106, 106, 107, and’ 108.

REORGANIZATION ORDER NO. ss.—nzrumm‘ or
LICENSES AND INSPECTIONS | -
[Punctiom as statcd idn Reorg..Ord, No. 55 were tra.ns-
:émd td the Director of the Department of Ecconomic
Development by COmmu;aiouere ‘Order” gOrganizatlon Ac-
tich) No. 66-66, dated Mar. 7, 1969, a8 amended]
- Reofginlzatich 'Ofd; No. 68, L.8. 4263—13 June 36
as fmehadd Augsys; Dss,bzé, 15. .,‘,
p; 6.1 1954. Az, 117188 T §) ‘n&s"ﬁﬂ
R RECLLS _-'Oct’ﬁmafabs% Jiille; 1‘&2’{1'5
July 23, 1968, June 1, 1980, Feb, 51, ‘

e

LE 1~ ADMINISTRATION, APPENDIX

"ww, *_

Page“182

Deg. 4 1963, “May 13, 1964, Jpne 17,1065, Mar. 1e 1967,
and Feb 38, 1969, ordered’ t‘bat
Part I

Department of Licenses -and:-- Inspections,—There
‘13 "established Under the” directton dnhd control of'sa Com-
missioner, a Department of Licenses and- Inspections
headed by 'a Director. The Director shall have full au-
thority over such Department and all functions and per-
sonnel assigned thereto, including the power to redelegate
to other officials and employees of tl;e Department such
of the powers herein delegated as, in his judgment; are
warranted in the interests of eficlency and good adminis-
tration.- However, the power t¢ grant variances from
the requirements of the hoéusing code shall be ‘limited
to the Director and Deputy Director or, in their absence,
tbe Acting Director of the Department. All suthority
‘vested in-‘the Director shall be exercised in accordance
with applicable laws, rules, and regulations.

Part I

Purpose—The Depsrtment of Licenses-and Inspections
is established: for the purpose.of: administering .the laws
enacted by Congress and the regulations for thé control
of -construction,: zoning .and :occupancy. use, erection,
maintenance and repalr,: inspection and-.removal.of all
bulldings and their sppurtenances, -and. electrical:- and
mechanical equipment within' the District of Columbia,
excepting: public-buildings or premises under the control
of the Federal Government; enforcing:the Consumer Af-
fairs Regulations: (effective July 1, 1969); administering
the D.C. Standard Weights and Measures Law [D.C. Code,
§:10-101 et seq]; supervising and controlling the muni-
cipal markets and collecting ennual revenue for rents and
space and for wharfage at the-Municipal Fish Whart [D.C.
Code, § 10-135]; administering. the License Act of 1932,
as amended [D.C. Code, § 47-2301 et seq.], and regulations
promulgated thereunder requiring licenses of certain busi-
nesses and callings in the District of Columbia; adminis-
tering the acts reguiring licenses for Cooperative Assoclia~ -
tions, Credit .Unions, Pawnbrokers, and Loan Brokers;
administering such portions of the Acts as require licenses
for: Cigarette Vending Machine Operators and Retall and
Wholesale .Cigarette dealers [D.C. .Code, § 47-2804}; ed-
ministering the portions of the Act of-July 5, 1945 ‘which
require the payment of 8 dog tax and the issuance of a
dog tag [D.C: Code, § 47-2001 et seq.]; administering the
provisions releting to the licensing of peddlers and the
granting of permits for the use of public space contained
in the act of August 6, 1966, known ‘as the “Presidential
Insugural Ceremonies Act [D.C. Code, §§ 11203, 1-1304] ;"
administering end interpreting all laws and regulations
governing housing in the District- of.~Columbia;: -and
proposing “to ‘the Commissioner appropriate provisions
for codes and regulations. relating 'to- such 'housing:
provided, - .however, that - the :Department of. :Public
Hesalth - shall . fully colleborate- .in-:the development
and presentation to the Commissioner .of such proposed
provisions. to the extent that they affect. the public health
of the community and its individual members,

Paxt IO

Organization and Junctions.—There ;are -established in
the Depmmeut of Licenses and Inapectlom the following
organizational components, responsible for the. perform-
ance of the functions.outlined below.consistent.with the
pu.rpoee epecmed above:

A Oﬂlce o/ the Director.

1. Develope and’ proposee to" t.he Boa:d ot COmmh
eionerp -majof policies’ and proced Y r'egulations (Y
revmom theret.o on licensing, pernnt and. oemheste
isaunnce. mspecuon, a.nd related regulatory wtivlnea
within . tbe purview of. t-he Departtnent's- !unctlons. ‘in-
cludlng the issuance of collateral notices in the énforce-
ment, of - orders..for. compliance - -with: applicablé: codes,
regulatione ‘and ‘statutes adnoiinistered: ‘by-the D‘eparhn’enf..

. 353.:Administers:and lnterpreta 11 housing reguldtlona ‘of

"Durr!ct d'f’eohi'mbla' TR whg urwrl&)h

‘Directér
‘*t'ielix:estﬂ)&\“‘j r‘*resp@ﬁé.b
i on’

a.nd {he Deput_y _« BTHiC

e it ey 3@}%5’2 2l

B et § dor—EY—0 0\:8—4’5‘



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Appeal No. 15568 of Howard University, pursuant to 11 DCMR 8102 and
8206, from the decision:of the Zoning Administrator, dated July 8,
1991, to the effect that the height of a university building
located in the R-5-B District is limited by the provisions of the
Act to Requlate the Height of Buildings in the District of
Columbia, June 10, 1910, as set forth in Subsection 2511.1 of the
Zoning Regulations, as related to the proposed construction of an
addition to an existing dormitory in the R-5-B District at premises
345 Bryant Street, N.W., (Square 3068, Lot 30).

HEARING DATE: September 25, 1991
DECISION DATE: October 23, 1991
ORDER

SUMMARY OF EVIDENCE OF RECORD:

1. The subject case is an appeal from the decision of the
Zoning Administrator, dated July 8, 1991, that the height of a
building located on the east side of 4th Street N.W., between
College Street on the north and W Street on the south, is not
subject to the business street provisions of 11 DCMR Subsection
2511.1 because the proposed building is located on a residentially
zoned lot. At issue in this case is the appellant's proposal to
construct an addition to the Bethune Dormitory Complex on the
Central Campus of Howard University.

2. The appellant's proposal for the subject site was
conceived in the late 1970's as three, eight-story interconnected
buildings. It was represented as such in the 1980 and the 1988
Howard University Central Campus Plan. Those plans were presented
in 1981 and 1988, respectively, for the Board's review and
approval. By BZA Order No. 13416 dated March 22, 1982, and BZA
Order No. 14733 dated December 23, 1988, the Board concluded that
Howard University's Central Campus Plans, including the proposed
addition to Bethune Dormitory, met the requirements of 11 DCMR
Subsections 210 and 3108.1 of the Zoning Regulations.

3. The appellant proposes to modify its original proposal
for the subject site. The current proposal, which is the subject
of the instant appeal, contemplates the construction of an addition
to the existing Bethune Hall Dormitory which would result in a

single seven-story building measuring approximately 67 feet in
height. '

4. The appellant's rationale for the location and height of
the subject structure is summarized as follows:



BZA APPLICATION NO. 15568
PAGE NO. 2

a. The subject site is located on university-

owned property within the approved Central Campus
Plan area.

b. The proposed use, height and bulk is consis-
tent with other university buildings in the immediate
area. :

c. All of the property in the 4th Street corridor

between W Street on the south and Howard Place on the north

is owned by the University and used exclusively for Univer-
sity purposes.

d. The Harriett Tubman Quadrangle of five
dormitories is located immediately to the north of the
Bethune site, which enhances the efficiency of management

and student conveniences associated with having those
dormitories in close proximity.

e, The proposed height of the Bethune addition is
consistent with the heights of other buildings in the area,
including the existing Bethune Hall Dormitory within the
Harriet Tubman Complex which is 69 feet in height; and,

the Frazier Hall Dormitory in the Harriet Tubman Complex
which is 70 feet in height.

4. Howard University, established as a private nonprofit
corporation, historically has had a close relationship with the
federal government. Many of its buildings, including the Bethune
Hall Dormitory, were built by the federal government. As a
consequence, the Bethune Hall Dormitory building was not subject to
the Zoning Regulations at the time of construction and was built to

a height that exceeds the 50-foot height that a residence street
designation would mandate for that site.

5. The portion of 4th Street N.W. that abuts the subject
area is 50 feet wide. A zone district line bisects the street

with an SP-2 District being to the west of the line and an R-5-B
District to the east.

6. The Building Height Limitation Act of 1910, D.C. Code
Subsection 405 (1981 ed.), limits building heights in the District
of Columbia according to the classification and width of the street

that abuts the proposed structure. Buildings on "business
streets" are permitted greater heights under the Height Act than
buildings on "residence streets". The Act does not specify the

justification for these distinctions, nor define the

: terms
"business" or "residence" street.
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7. The Zoning Regulations define a "business street" as one
whose "...sides and portions...are located within a Special
Purpose, Waterfront, Mixed-use, Commercial or Industrial district."

8. The appellant argued that the plain meaning of Subsection
2511.1 with its plural form of the words "side" and "portion"
requires both sides of 4th Street to be designated as a business
street. The appellant further argued that it makes no difference
that one side of 4th Street is in a residence district because the
regulation requires both sides and portions of a street located in
a Special Purpose district to be designated a business street.

9. The Appellant also asserted that there is no regulation
that prevents a building located in a residence district from being
deemed to be on a business street and that there is no regulation
that requires a street that is split-zoned residential and
commercial to be treated as a business street on one side and a
residence street on the other.

10. By testimony at the public hearing, the Zoning Adminis-
trator supported his position, as follows:

a. The height of buildings in the District of
" Columbia is governed by both the DCMR 11 Zoning
Regulations and the Act to Regulate the Height of
Buildings in D.C. June 10, 1910. When determining
the allowable height of a structure, the more restric-
tive of the two laws must apply.

b. The Act of 1910 further reads in part, as follows:
"On a residence street, avenue or highway, no build-
ing shall be erected, altered or raised in any manner so as to
be over 90 feet in height at the highest point o©of the
roof or parapet, nor shall the highest part of the
roof or parapet exceed in height the width of
the street, avenue or highway upon which it abuts,
diminished by ten feet, except on a street, avenue
or highway 60 to 65 feet wide, where a height of 50
feet may be allowed, and on a street, avenue or
highway 60 feet wide or less where height equal to
the width of the street may be allowed.

c. Subsection 2511.1 of the D.C. Zoning
Regulations, reads as follows: "For the purpose of
administering this title, that portion of the Act
(Act of 1910) referred to in Section 2510 that
designates certain streets as business streets shall
be interpreted to mean those sides and portions of
any street located in a Special Purpose, Waterfront,
Mixed-use, Commercial or Industrial district.
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d. The property in question is located in
an R-5-B District on the east side of 4th Street,
between Bryant and College Streets N.W. The
property located on the south side of Bryant
Street and on the north side of College Street
is also zoned R-5-B. The property located on
the west side of 4th Street is zoned SpP-2.

e. The width of 4th Street between
Bryant and College Streets is only 50 feet.
The R-5-B District generally permits a maximum
height of 60 feet. However, the Act of 1910
limits the allowable height of a building in a
"residence street" to that equal to the width
of the street.

f. In most instances, the zone boundary
line extends to the middle of the adjacent street.
Because the subject property is located in an R-5-B
District, the adjacent portion of 4th Street is
determined to be located in a "residence district"
for zoning purposes. If the subject lot were on
the west side of 4th Street in the SP-2 bistrict,
the Zoning Administrator would interpret the
permitted height, based on the allowance for a
"business street."

g. The interpretation in the instant case
case would set citywide precedent in applying
the criteria set forth in the Height Act and
the Zoning Regulations based on the existing
zoning and any further map amendments adopted
by the Zoning Commission.

11. In response to the Zoning Administrator's testimony,
counsel for the appellant noted that the precedential aspects of
the subject case would be limited in that this particular situation
is the only case in the District in which a 50-foot wide street is
split-zoned between SP and residential zones thereby restricting
the allowable height to less than would be permitted as a matter of
right in the underlying zone if the adjoining street is classified
as a "residence street."

12. Counsel for the appellant noted that there are basically
two instances where streets are split-zoned between commercial and
residential districts. Neither of those instances produce a
situation similar to the instant case. First, in uptown
neighborhood centers, underlying zoning is generally C-1 for small
strip centers adjacent to R-2 or R-3 residential areas and are
located on 50-foot wide streets. The maximum height for both the
commercial and residential areas is limited to 40 feet under the
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Zoning Regulations, thereby prohibiting a height in excess of the
width of the street absent variance approval by the Board.

The second instance occurs in the downtown area where the
underlying zones are dgenerally the C -3-A zone abutting an R-5-D
zone on a 90-foot street. The maximum height for C-3-A is 65 feet
and for R-~5-D is 90 feet. Again, the Height Act would not

prohibit the maximum building height allowed under the Zoning
Regqulations. '

13. Advisory Neighborhood Commission (ANC) 1B did not submit
written issues and concerns relative to the subject appeal.

14. Two neighborhood residents testified at the public
hearing on the appeal expressing concern relative to the reference
to 4th Street as a '"business street". The residents' testimony
did not oppose the subject appeal and noted that the appellant
represents a good neighbor and a dynamic social, academic, and
political force in the community.

i15. At the conclusion of the public hearing, the Board left
the record open to receive a report from the Office of Planning to
determining whether there are existing similar zoning patterns in

the city with respect to matter of right development and the Height
Act.

16. By memorandum dated October 9, 1991, the OP submitted
its evaluation of the planning and zoning impacts and precedent-
setting possibilities which could result from a decision to grant
the subject appeal. The OP was of the opinien that the proposed
height of the dormitory building would be compatible with existing
buildings in the area and is appropriate for location on the
central campus.

Regarding the precedent-setting nature of the Board's
decision, the OP found the appellant's argument persuasive in that
the appellant’'s research indicated that no other instance could be
found in the District of Columbia where the underlying zoning
permits a greater height than the Height Act would permit based on
the width of the abutting street. However, the OP was unable to
substantiate the appellant's findings because of severe time
constraints.

with respect to the interpretation of the applicable
regulations, the OP indicated that it could find no sound rationale
for designating 4th Street as a "business street" simply because an
SP district is located across the street from the subject site.
The OP noted that a possible solution to this issue would be for
the appellant to request a map amendment from the Zoning Commission
which would change the zoning in the subject square from R-5-B to
SP-2.
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17. By submission received on October 18, 1991, counsel for
the appellant responded to the OP report as follows:

a. The OP's response to the proposed height of
the subject structure is consistent with its
findings based on its review in conjunction with
the special exception for further processing
sought by the appellant in Application No. 15551.

b. The OP's response to the precedent-setting
nature of the case is consistent with the evidence
of record in which the appellant argues that the
planning and zoning. process would not be harmed if
the subject appeal were granted.

c. The OP's response to the interpretation of
the applicable requirements is not helpful to the
Board's deliberations because it ignores the
applicable Zoning Regulations and incorrectly
assumes that a regulation exists which precludes

4th Street from being designated as a "business street"
in the subject area.

FINDINGS OF FACT:

1. The Board finds that the appellant has failed to

demonstrate that the decision of the Zoning Administrator is ‘in
error.

2. The Board does not accept the appellant’'s argument that
the plain meaning of Subsection 2511.1 requires that both sides of
4th Street be designated as a "business street" because of the
plural form of the words "side" and "portion." The Board notes
that Paragraph 199.2(b) of the Zoning Regulations reads as follows:

"Words in the singular number shall include
the plural number, and words in the plural
number shall include the singular number."

Therefore, the Board finds that the pluralization of terms in the

wording of Subsection 2511.1 has no major impact on the
interpretation of that provision.

3. The Board finds that zoning district boundary lines are
intended to follow existing lot lines, the center lines of streets,
alleys, and natural water courses as set forth in Section 107.5 of
the Zoning Regulations. In the instant case, the Board finds
that 4th Street is split-zoned with SP-2 zoning on the west side
and R-5-B zoning on the east side. Based on the location of the
zone district boundary line in the center of 4th Street, the Board
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finds that the term "business street" would apply to the west sides
or portions of 4th Street which are located in an SP District but
would not be applicable to the east side or portion of 4th Street

which is located in an R-5-B District for the purpose of applying
the limitations set forth in the Height Act.

4, The Board notes that while there is no regulation which
specifies that a street which is split-zoned be designated as a
business street on one side and a residence street on the other,
the Board finds that it would be unreasonable to accept that the
regulations as written, would allow for the designation of a
"business street" for purposes of determining the height of a
building which directly abuts a street located in a residence

district, simply because the zoning on the other side of the street
would allow for such a designation.

5. The Board notes that the proposed height and use seem to
be in harmony with existing development and the general purpose and
intent of the Zoning Regulations. However, the Board finds that
the material facts presented in the instant case are not sufficient
to justify the designation of an entire street as a business street
on a city-wide basis if any side or portion of such street is

located in a Special Purpose, Waterfront, Commercial or Industrial
district.

6. The Board finds that, although the appellant has shown
evidence that there are few, if any, similar situations in the
District, future rezonings could possibly be impacted by a decision
favorable to the appellant. The Board further finds that in
instances of conflict between the provisions of the Zoning
Regulations and any statute or other municipal regulations, the
higher or more restrictive provisions would apply as set forth in
Sections 101.3 and 101.4 of the Zoning Regulations.

CONCLUSIONS OF LAW AND OPINION:

Based on the foregoing findings of fact and the: evidence of
record, the Board concludes that the appellant has failed to
demonstrate that the Zoning Administrator's decision is in error.
The Board concludes that, based on the circumstances presented, the
Zoning Administrator correctly interpreted the provisicns of the
Zoning Regulations and the Height Act in determining the permitted
height on the subject lot. Subsection 2511.1 provides that a
business street shall mean those sides and portions of any street
located in a Special Purpose, Waterfront, Mixed-Use, Commercial orxr
Industrial District. There is no existing zoning regulation which
sets forth any circumstances or criteria which would deem
appropriate the designation of "business street" for an entire
street simply because any side or portion of a split-zoned street

is 1located in an SP, Waterfront, Mixed-Use, Commercial or
Industrial District.
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The Board concludes, based on the circumstances affecting the
subject site, that the subject lot abuts a street located in a
residential zone district and that the Zoning Administrator
properly applied the criteria set forth in the Zoning Regulations
and the Height Act. The Board notes that the appellant’'s argument
that the resulting height of the proposed structure as a result of
the designation of this portion of 4th Street as a residence street
is inconsistent with existing institutional development in the area
and that the overall zoning policy of maintaining reasonable and
uniform heights should more appropriately be presented as part of
a petition for a map amendment before the Zoning Commission. The
Board concludes that the inconsistencies related to existing height
and development relative to the subject site do not represent a
basis for overturning the Zoning Administrator's interpretation of
the existing regulations which must be uniformly applied throughout
the District of Columbia.

Accordingly, it is ORDERED that the appeal is hereby DENIED
and the decision of the Zoning Administrator is hereby UPHELD.

VOTE: 3-0 (John G. Parsons, Sheri M. Pruitt and Carrie L.
Thornhill to deny; Charles R. Norris not voting,
not having heard the case; Paula L. Jewell not
voting, having recused herself).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

”

ATTESTED BY: - A —
MADELIENE H. ROBINSON
Director

FINAL DATE OF ORDER: CT 221983

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD SHALL TAKE
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE
SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF
ZONING ADJUSTMENT."

oxrdl5568/ss/LJP
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As Director of the Board of Zoning Adjustment I hereby
certify and attest to the fact that on 22 1982
a copy of the order entered on that date in thlS matter was mailed
postage prepaid to each party who appeared and participated in the
public hearing concerning this matter, and who is listed below:

Jerry A. Moore, I1II, Esquire
Linowes and Blocher

800 K street, N.W., Suite 840
Washington, D.C. 20001

Mary Treadwell, Chairperson
Advisory Neighborhood Commission 1-B
1012 U street, N.W., Second Floor
Washington, D.C. 20001

Theresa F. Brown
317 V street, N.W.
Washington, D.C. 20001

Robert Brannum
158 Adams Street, N.VW.
Washington, D.C. 20001

Tony Norman
1735 First Street, N.W.
Washington, D.C. 20001
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MADELIENE H. R’OBI NSgN  °
Director
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Appeal No. 16990 of American Towers, Inc. pursuant to 11 DCMR §§ 3100 and
3101, from the administrative decision of the Acting Director of the Department of
Consumer and Regulatory Affairs (DCRA) rescinding Building Permits Nos.
B425271, 420358, 429362, et al., relating to the construction of an antenna tower
in a C-2-B District at premises 4623 41st Street, N.-W. (Square 1769, Lots 20 and
30). -

HEARING DATE: April 29, 2003
DECISION DATE: April 29, 2003

ORDER
PRELIMINARY AND PROCEDURAL MATTERS:

On January 10, 2003, American Towers, Inc.! ("American Towers") filed this
appeal with the Board of Zoning Adjustment ("Board" or "BZA"). The appeal
states that it challenges an October 5, 2000 administrative decision by the Acting
Director of the Department of Consumer and Regulatory Affairs ("DCRA") to

rescind and cancel building permits for construction of an antenna tower at 4623
41st Street, NW. Exh. 1.

By letter dated January 14, 2003, American Towers requested that the Board stay
the proceedings pending resolution of related judicial proceedings. Exh. 15. On
January 30, 2003, DCRA filed a motion for dismissal of the appeal as untimely.
Exh. 16. The Board then scheduled a hearing on the appeal for April 29, 2003,
with DCRA's motion for dismissal to be considered as a preliminary matter. Exh.
17-21. On April 24, 2003, DCRA filed an opposition to American Towers' request
for a stay. Exh. 23. On Apnl 25, 2003, American Towers filed its opposition to
DCRA's motion for dismissal and renewed its earlier request for a stay. Exh. 24.

The Advisory Neighborhood Commission for the subject property, ANC 3E, did
not file a statement on the appeal. Exh. 25.

! Appellant in this case is American Towers, Inc. Exh. 1. Attached to the Appeal is a permit application
(B425271) that listed American Tower Systems as the property owner. Exh. 4. For purposes of this
appeal, the Board will assume that American Towers, Inc. is an aggrieved party.



BZA APPEAL NO. 16990
PAGENO. 2

On April 29, 2003, the Board heard argument from DCRA and American Towers
on DCRA''s motion for dismissal and American Towers' request for a stay. At the
conclusion of the argument, the Board voted 3-0-2 to grant the motion for
dismissal.

FINDINGSS OF FACT:

1. On March 18, 1999, American Tower Systems applied to the Building and
Land Regulation Administration (DCRA) for a permit for construction at 4623
41st Street, N.W., of an antenna tower and two T.V. antennas with an "[o]verall
height" of 756 feet. Exh. 4. On March 13, 2000, the Building and Land
Regulation Administration issued Building Permit No. B425271 to American
Tower Systems for construction of the proposed antenna tower and T.V. antennas.
Exh. 6.

2, On September 18, 2000, Jill Diskan filed an appeal with the Board from
two earlier administrative decisions of the Zoning Administrator relating to the
proposed construction of a tower at 4623 41st Street, NW. (BZA Appeal No.
16649). In her appeal, Ms. Diskan stated that "[b]ecause of [the] height of [the
proposed] tower the application should have been referred to the BZA and to the
mayor for an exception.”" Exh. 16 (Attach. A thereto). Ms. Diskan appealed in her
capacity as Chair of Advisory Neighborhood Commission 3E ("ANC"). Exh. 16
(Attach. C thereto).

3. On October 5, 2000, the Acting Director of DCRA issued a Notice to
Rescind and Cancel Building Permit No. B425271 and ten other related building
and plumbing permits. The Notice to Rescind and Cancel cited five "errors
identified in the original permit review process that resulted in the erroneous
issuance of these permits": (1) insufficient side yard setback, (2) tower height in
excess of Height Act limitations, (3) absence of any environmental impact
analysis, (4) submitting an application for a construction permit without a
Certificate of Authority to transact business in the District of Columbia, and (5)

applying for building permits without having registered with the Office of Tax and
Revenue.” Exh. 5.

4. The Notice to Rescind and Cancel provided that the "decision to cancel and
rescind these invalid permits will become effective at 5 pm on Tuesday October
10, 2000, unless, prior to 12 noon that same day, I receive written statements,
evidence, or documentation . . . demonstrating that the errors I cited did not take
place.” Exh. 5. By letter to the Acting Director of DCRA dated October 10, 2000,

? The Notice to Rescind and Cancel was mailed to " American Tower Corp." in Massachusetts, "American
Tower Systems" in Virginia, and "American Tower" in the District of Columbia, as well as to other entities
and individuals. Exh. 5.
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John J. Brexnan, III, Esq. and Robert Clayton Cooper, Esq., writing on behalf of
"American Tower Corporation,” challenged the Acting Director's stated reasons
for rescission and cancellation and requested that construction of the antenna
tower be avithorized to continue. Exh. 22 (attachment thereto).

5. On October 10, 2000, the Acting Director of DCRA issued a Final Notice
Rescinding and Cancehng the eleven bu11dmg and plumbing permits that had been
the subject of the Notice to Rescind and Cancel. Pursuant to the Final Notice
Rescinding and Canceling, the Notice to Rescind and Cancel would "become
effective as of 5:00 p.m. October 10, 2000," and work at the site was to cease by
7:00 pm. on October 12, 2000. The Final Notice Rescinding and Canceling
provided notice of the right to appeal the "inadequate side yard setback" issue to
this Board:

Please be advised that you have a right to challenge this Notice. In
order to exercise this right, you must appeal the portion of the Notice
that is based upon the inadequate side yard setback to the Board of
Zoning Adjustment. The remaining issues are to be appealed to the
Board of Appeals and Review.

In order to exercise this right, you must file written requests for
“hearings with the appropriate Board. A timely appeal to the Board
of Zoning Adjustment must be filed with the Board at 441 4th Street,
N.W., Suite 210 South, Washington, DC 20001, (202) 727-6311. ..
Exh. 16 (Attach. G thereto).

6. By letter dated October 25, 2000, on behalf of "American Towers,
Inc.,” Mr. Cooper requested that the Board stay the proceedings in BZA
Appeal No. 16649, which was still pending. He explained:

The request for the Stay is simple. The underlying matters
from which the ANC has filed this Appeal, are either moot or are
otherwise presently before the U.S. District Court as Civil Action #
00-2436 (PLF). That pending case, brought by American Towers,
Inc. against the District of Columbia, seeking a judicial
determination that the Permit(s) to construct a telecommunications
Tower were unlawfully and illegally revoked by the D.C.
Department of Consumer and Regulatory Affairs on October 10,
2000. . . . Exh. 24 (Exh. 1 thereto).

7. Slmllarly, by letter to the Board dated October 26, 2000, Jill Diskan
requested "that ANC 3E's request for an expedited hearing on our Appeal be
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placed on hold, pending the outcome of American Tower Systems lawsuit against
the District government in the Federal courts.” Exh. 24 (Exh. 2 thereto).

8. By letter dated October 30, 2000, Jerrily R. Kress, FAIA, Director of the
Office of Zoning, informed Mr. Cooper of Ms. Diskan's request that her appeal
"be placed on hold pending the outcome of the American Tower, Inc. lawsuit in
District Court." Ms. Kress stated: "[i]t is almost certain that this request will be
granted." She then advised Mr. Cooper: "[i]n the interest of maintaining your
options, the Office of Zoning recommends American Tower Systems, Inc. file an
appeal based on the revocation of the permits for the tower." Exh. 24 (Exh. 3
thereto). Mr. Cooper has represented to the Board that he never received Ms.
Kress' letter and that he did not become aware of the letter until receiving a copy
in early 2003. Exh. 24 at 3.

9. By letter dated September 6, 2001, Ms. Kress informed Mr.
Brennan: Please be advised that the Office of Zoning will honor your
telephone request made on September 5, 2001, requesting that the
scheduling of the Board of Zoning Adjustment appeal hearing in the above-
referenced case ["BZA Application No. 16649 — American Tower
Systems"] be postponed until the recently filed court proceedings in this
matter are concluded. Exh. 24 (Exh. 5 thereto).

10. In a motion filed on or about December 20, 2000 in the United States
District Court for the District of Columbia in American Towers, Inc. v. The
Honorable Anthony Williams, et al. (Civ. No. 00-2436 (PLF)), counsel for the
District of Columbia (“District”) stated:

Plaintiff [American Towers] was informed that the side-yard setback issue
could be appealed to the BZA and the remaining grounds for rescission to
the BAR. Amend Cmplt. At Exh. 11. In fact, plaintiff has filed appeals
with both bodies. Plaintiffs cannot now seek to have this Court replace the
appropriate District body as the forum for resolution of this dispute.- Exh.
24 (Exh. 4 thereto).’

3 In its decision granting the motion to dismiss, the district court acknowledged, but did not appear to rely
upon, the District’s representation that American Towers had appealed to this Board:

Since American Tower does not contest the fact that it has been provided with post-
deprivation procedures — indeed, it currently is taking advantage of the District’s
administrative procedures by appealing the rescission to the Board of Zoning Appeals
[sic] and to the Board of Appeals and Review, see Defs.” Suppl. Memo. at 8 — the
question for the Court to decide on this motion is whether the notice sent by the District
and the opportunity for hearing provided before rescission were sufficient to comport
with due process.

Exh. 10 at 4.
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11.  Subsequently, in a motion to dismiss filed on October 17, 2002 in the D.C.
Superior Court in American Towers, Inc. v. District of Columbia (Civ. No. 02-
2183), counsel! for the District stated: "Under District of Columbia law, plaintiff 1s
required to seek review of DCRA's decision in the appropriate administrative.
tribunals. Plaintiff has in fact brought such admuinistrative appeal in the Board of
Administrative Appeals [sic] ("BAR") but has not sought review in the Board of
Zoning Adjustment ("BZA")." Exh. 26 (Motion at 1-2).

12. ~ By letter dated November 1, 2002, Ms. Diskan informed Ms. Kress that
BZA Appeal No. 16649 was "being withdrawn as moot (without prejudice in the
event the permits in question were ever reactivated), in light of the official
rescission of the permits on October 10, 2000." The letter shows that a copy was
mailed to Mr. Cooper by first-class mail. Exh. 16 (Attach. E. thereto).

13.  On January 10, 2003, American Towers, Inc. ("American Towers" or
"Appellant") filed the instant appeal --BZA Appeal No. 16990 -- challenging
DCRA's October 5, 2000 decision rescinding and canceling Building Permit No.
B425271 (and the related permits). Exh. 1. Appellant's primary contention on
appeal 1s that "the final building permit application and related approved
drawings" did not create or provide for a side yard, and "therefore none 1is
required." Exh. 2. In its "Statement of Ag[g]rievement," filed on January 10,
2003, with 1ts appeal to the BZA, American Towers stated:

This Appeal is being filed in order for the Appellant to
preserve its earlier exercised exhaustion of administrative remedies.
It was previously understood and agreed by the Appellant and the
BZA, that the previously pending action (BZA Case #16649) would
encompass all issues related to that case, including the side yard
issue, and would be stayed pending the resolution of all matters
before the U.S. District Court. However, despite that understanding,
the matter has since been withdrawn and dismissed. So, in order to
preserve its position based upon the status-quo, prior to that
dismissal, Appellant American Towers submits this appeal, and
requests that all matters before the BZA be stayed pending
resolution of all judicial proceedings. Exh. 2.

CONCLUSIONS OF LAW AND OPINION:

One who is aggrieved by a zoning decision must file a "timely appeal” to
the Board. 11 DCMR § 3112.2. The District of Columbia Court of Appeals has
held that the requirement "that an appeal be timely is jurisdictional," and that the
Board lacks the power to consider an untimely appeal. Waste Management of
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Maryland, Inc. v. District of Columbia Bd. of Zoning Adjustment, 775 A2d 1117,
1121 (D.C. 2001). The Court has described the "limit of timeliness" as "two
months between notice of a decision and appeal therefrom,” absent "exceptional
circumstances substantially impairing the ability of an aggrieved party to appeal."
Id. at 1122 (emphasis in original); accord Sisson v. District of Columbia Bd. of
Zoning Adjustment, 805 A.2d 964, 969 (D.C. 2002).*

Whether Appellant is appealing from the Notice to Rescind and Cancel
dated October 5, 2000, as American Towers has stated (Exh. 1 & 5), or from the
Final Notice Rescinding and Canceling dated October 10, 2000, as DCRA has
stated (Exh. 16, Mem. at 1 & n.1), the appeal is untimely. The record in this case
shows that Appellant had notice of the DCRA’s October 5, 2000 decision on or
before October 10, 2000, the date of Mr. Brennan and Mr. Cooper's letter
challenging the Acting Director's stated reasons for the proposed rescission and
cancellation.  The record in this case also shows that Appellant had notice of
DCRA’s October 10, 2000 decision on or before October 25, 2000, the date of Mr.
Cooper's letter to Ms. Kress stating that the permits for the tower "were unlawfully
and illegally revoked by the D.C. Department of Consumer and Regulatory Affairs
on October 10, 2000.” Moreover, DCRA's October 10, 2000 decision expressly
informed Appellant that "[i]n order to exercise" its "right to challenge this Notice,"
it had to "appeal the portion of the Notice that is based upon the inadequate side
yard setback to the Board of Zoning Adjustment."

It follows that the "limit of timeliness" for appealing to the Board from
DCRA's October 10, 2000 revocation decision was reached not later than
December 25, 2000, i.e. two months after the last possible date (7.e. October 25,
2000) that Appellant could have received notice of the revocation decision.
Therefore, in filing BZA Case #16990 on January 10, 2003, Appellant filed more
than two years late.

In its opposition to DCRA's January 30, 2003 motion for dismissal,
Appellant states:

It was clear from 2000 to 2002 that the parties were in full
agreement to stay all action before the BZA pending resolution of
the related judicial proceedings, and that agreement and
understanding should not now be disturbed. This Appeal presents
the same or similar issues, parties and property presented 1n the
ANC Appeal.

* The Zoning Commission's recent rulemaking setting 60 days as the time limit for appeals to the Board did
not become effective until February 7, 2003, and, therefore, is inapplicable to this appeal.
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Opposition: at 5. However, an agreement among the parties to stay a pending
appeal from DCRA's administrative decisions to issue permits for the proposed
tower (BZA Case #16649) would not have served to extend the time limit for
appealing DCRA's subsequent administrative decisions to revoke the permits for
the proposed tower (BZA Case #16990). Further, Appellant's decision to appeal
the revocation of the permits in the United States District Court did not somehow
relieve it of its responsibility to properly file an appeal before the BZA. The fact
that American Towers "chose to concentrate on avenues that reasonably may have
appeared mmore promising than an appeal [to the BZA] does not excuse its delay "
in noting such an appeal. Waste Management, 775 A.2d at 1123.

Appellant contends that "[1]t was previously understood and agreed by the
Appellant and the BZA, that [BZA Case #16649] would encompass all issues
related to that case, including the side yard issue," and further contends that,
following the dismissal of that action, Appellant filed BZA Case #16990 "in order
to preserve its position based upon the status-quo.”" But whatever Appellant's
understanding of the status quo, it is clear from Ms. Kress' October 30, 2000 [etter
that there was no agreement to treat BZA Case #16649 as an appeal from DCRA's
decision to revoke the permits. That letter recommended that American Tower
Systems, Inc., "[1]n the interest of maintaining [its] options . . . file an appeal based
on the revocation of the permits for the tower." Such a recommendation would
have been unnecessary if the BZA were treating Case No. 16649 as an appeal of
DCRA's decision to revoke the permits. Moreover, it does not make sense to, as
American Towers contends, treat Appeal No. 16649 as an appeal from both the
issuance and the revocation of the same permits. In fact, the timing is
irreconcilable. The permits were revoked on, at the earliest, October 5, 2000.
Appeal No. 16649 was filed on September 18, 2000. There is no way that M's.
Diskan, when she filed the appeal, could have intended it to apply to the
revocation of the permits -- an action which had not yet occurred.

American Towers' injecting itself into another party's appeal of a related,
but clearly different matter, could not substitute for filing its own appeal with the
BZA. However, in support of its position that it could rely on its 1nvolvement in
BZA Case #16649 as the functional equivalent of its own appeal, Appellant also
relies on a statement made by an attorney for the District, in a motion filed in the
U.S. District Court on or about December 20, 2000, that Appellant Aad filed an
appeal with the Board. Appellant cites this incorrect statement as evidence of the
parties' "mutual understanding" that American Towers' "responsibilities with
respect to the BZA had been satisfied as a result of their injection into the then
pending ANC Appeal." The District's statement, however, appears to reflect not
an "understanding" but a misunderstanding as to whether American Towers had
appealed to the Board. And even if the parties had agreed to treat BZA Case
#16649 as including an appeal by American Towers, such an agreement, by itself,
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could not satisfy the Board's jurisdictional requirement that American Towers file
a timely appeal. Nothing in the record of this case shows that the Board was ever
informed prior to January 10, 2003 - by any party — that BZA Appeal No. 16649
should have been deemed to include (1) an appeal by American Towers or (2) an
appeal from DCRA's decision to revoke the permits.

Finally, even if there had been some equitable reason, based on the
existence of BZA Appeal No. 16649, for tolling the period during which American
Towers could file an appeal from DCRA's revocation decision, the tolling would
have ended when Appellant received notice of the November 1, 2002 withdrawal
of BZA Appeal No. 16649. The letter of withdrawal shows that it was sent to Mr.
Cooper by first-class mail, and American Towers does not contend that it failed to
receive the letter prior to November 10, 2002. In waiting until January 10, 2003 to
file its appeal, American Towers waited for more than two months after it received
notice that the ANC had withdrawn its appeal. Therefore, even if the period for
appealing had been tolled until American Towers received notice of the
withdrawal of the ANC's appeal, American Towers' appeal would still have been

untimely. Because this appeal will be dismissed as untimely, American Towers'
request for a stay is now moot.

For the reasons stated above, it is hereby ORDERED that (1) DCRA's motion to
dismiss is GRANTED aund that this appeal is therefore DISMISSED, (2)
American Towers' request for a stay is DENIED, and (3) American Towers'
motion for rehearing is DENIED without prejudice to its right to move for
reconsideration or rehearing pursuant to 11 DCMR § 3126.2.

VOTE: 3-0-2 (Carol J. Mitten, David A. Zaidain, Geoffrey H. Griffis to

deny, Curtis L. Etherly, JR. and the Third Mayoral Appointee
not present, not voting)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Decision and Order.

ATTESTED BY: W

JERRILY :XIA
tor, ffice fZo

FINAL DATE OF ORDER; JUN 25 2003

PURSUANT TO 1) DCMR § 3125.6, THIS DECISION AND ORDER WILL
BECOME FINAIL UPON ITS FILING IN THE RECORD AND SERVICE UPON

THE PARTIES. UNDER 11 DCMR § 3125.9, THIS ORDER WIL.L. BECOME
EFFECTIVE TEN DAYS AFTER IT BECOMES FINAL. LM/rsn
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On March 13, 2000, the Building and Land Regulation Administration
(“BLRA™), a division of the Department of Consumer and Regulaiory Affairs (“DCRA”) of
the District of Columbia government, issued a building permit to American Towers, Inc.
(“American Tower”) authorizing it to comrﬁence construction of a 756-foot
telecommunications tower on property American Tower owned on 41* Street near Wisconsin
Avenue in the Tenley neighborhood in Northwest Washington, D.C. American Tower
promptly began construction. On September 8, 2000, the BLRA issued a Notice of Stop Work
Order, but then rescinded it a week laier. On September 19, 2000, the District of Columbia
Council passed legislation entitled the “Moratorium on the Construction of Certain
Telecommunications Towers Emergency Amendment Act of 2000 (the “Moratorium Act”),
temporarily prohibiting the issuance of building permits for construction or expansion of

telecommunications structures above 200 feet.
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On October 5, 2000, the DCRA issued a notice to American T ower indicating
the DCRA'’s inteﬁtion to rescind and cancel plaintiff’s building permit based on five specific
errors it said it had belatedly identified in the original permit review process that resulted in an
ostensibly erroneous issuance of the permit. See Amended Complaint, Ex. 9 (*“Notice of
Intent to Rescind”). In the notice the DCRA invited American Tower to provide “written
statements, evidence, or documentation . . . demonstrating that the errors . . . did not take
place.” Id. at 4. On October 10, 2000, counsel for American Tower responded by letter,
addressing each of the five asserted errors. See Amended Complaint, Ex. 10. Later that same
day, however, the DCRA responded to American Tower’s arguments in a final notice
rescinding and canceling the permits. See Amended Complaint, Ex. 11 (*Final Notice of
Rescission™). The Final Notice effectively halted construction of the 756-foot broadcast tower.

On October 11, 2000, plaintiff filed suit in this Court seeking declaratory and
injunctive relief that would allow it to proceed with the construction of the tower, as well as
compensatory damages of $150 million and punitive damages of $100 million. In its amended
complaint, filed November 20, 2000, plaintiff asserts denial of equal protection (Count One);
taking of property and denial of due process (Count Two); deprivation of federal rights under
color of law (Count Three); violation of the Telecommunications Act of 1996, 47 U.S.C.

§ 332 (Count Four); equitable estoppel (Count Five); confiscatory taking (Count Six); willful
violation of District of Columbia law (Count Seven); and wrongful interference with

prospective advantage and unfair competition (Count Eight).



On November 1, 2000, the Court held a hearing on and denied plaintiff’s
motion for immediate injunctive relief, finding that while plaintiff was likely to succeed on the
merits of certain of its claims, there was no irreparable harm warranting a preliminary
injunction. See Order of Nov. 1, 2000. The Court subsequently set a briefing schedule on
defendants’ motion to dismiss, staying discovery until the motion is resolved, see Order of
Nov. 17, 2000, and heard oral argument on the motion. In its motion, defendants contend that
all of plaintiff’s féderaL claims — denial of equal protection, denial of due process and violation
of the Telecommunications Act of 1996 — should be dismissed because they fail as a matter of
law.! Defendants suggest that because these are the only claims that could give this Court
original jurisdiction, the Court should dismiss the case in its entirety and allow it to be refiled
in the “proper” forum — presumably in the Superior Court of the District of Columbia or

before the appropriate administrative agency or board. Defendants’ motion will be granted.

I. EQUAL PROTECTION
In Count One of its amended complaint, American Tower asserts that the
District of Columbia’s October 10, 2000 decision to rescind its building permit was arbitrary

and capricious and that it violated plaintiff’s vested property interests by singling it out for

! Defendants also argue that even if plaintiff’s federal claims do not fail, the Court

should either abstain from hearing them because they are too intertwined with the state law claims
that are at the heart of this suit or dismiss the case because plaintiff failed to exhaust its
administrative remedies prior to filing suit. Because the Court will dismiss this case for failure
to state a federal claim, the Court will not reach defendants’ alternative arguments.
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adverse treatment in violation of the Equal Protection Clause.? American Tower asserts that it
is similarly situated to several other companies that did not have their building permits revoked
— specifically, three other broadcast towers iﬁ the Tenley area that all exceed 600 feet in
height — and that the District’s actions have had an adverse impact on it.

To pass constitutional muster under the equal protection component of the Fifth
Amendment’s Due Process Clause, an official government action need only bear a rational
relationship to a legitimate governmental purpose so long as no suspect or quasi-suspect class
is involved. See City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-40 (1985).
Because American Tower is not a member of a suspect or quasi-suspect class, the Court must
consider only whether thefe was a rational basis for the decision reached by the District to

rescind the permit. See Heller v. Doe, 509 U.S. 312, 319-20 (1993); Steffan v. Perry, 41

F.3d 677, 684-85 (D.C. Cir. 1994). In defending against an equal protection claim, the
government must offer a rational basis for its conduct, but it has no obligation to present any

evidence to sustain the rationality of its decision. See Steffan v. Perry, 41 F.3d at 684.

Indeed, the burden is on the one attacking the government’s action “to negative every
conceivable [rational] basis which might support it, whether or not the basis has a foundation

in the record.” Id.

2 The Equal Protection Clause does not apply to the District of Columbia, but the

Due Process Clause of the Fifth Amendment imposes the same equal protection requirements on
the federal government and the District of Columbia as the Fourteenth Amendment's Equal
Protection Clause imposes on the states. See Bolling v. Sharpe, 347 U.S. 497 (1954).
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The District of Columbia suggests that there are several rational bases for its
decision to rescind American Tower’s building permit, chief among them that it must enforce
the District of Columbia Height Act, D.C. Code § 5-405(h). Originally enacted by Congress
in 1910, the Act requires builders of broadcast towers over 600 feet in height to obtain a
waiver of the provisions of the Act before beginning construction, D.C. Code § 5-405(h), and
provides that any tower built in violation of Section 5-405(h) constitutes a common nuisance.
D.C. Code § 5-408. The District contends that since the owners of all the other towers cited
by plainﬁff obtained waivers of the Height Act while American Tower did not even attempt to
do so, the District did not act arbitrarily, capriciously or unconstitutionally when it revoked
American Tower’s building permit.

American Tower does not argue with defendants’ assertion that a violation of
the Height Act would constitute a rational basis to rescind its permit. Rather, plaintiff
contends that it received an implied waiver of the Height Act when the District issued it a
permit to build a tower over the maximum height restriction — even though plaintiff did not
formally request a waiver and even though the building permit it received did not expressly
grant a waiver. The Court has some sympathy for this argument, since the District
government was fully aware of th¢ height of the tower throughout the process. The application
for the building permit submitted to the District described the proposed tower as being 756 feet
high, see Amended Complaint, Ex. 3; the 756-foot height was highlighted in a memorandum
from the D.C. Office of Planning to the Chief of the Zoning Review Branch of the DCRA, see
Amended Complaint, Ex. 4; and the building permit issued by the DCRA described the tower,
including its purpose and its proposed — in plaintiff’s view, its authorized — height. See
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Amended Complaint, Ex. 5. Whether on these facts plaintiff may be entitled to substantial
money damages on a theory of equitable estoppel or confiscatory taking, however, is irrelevant
to plaintiff’s equal protection claim.

In determining whether plaintiff has been denied equal protection of the law,
this Court must decide only whether defendants have offered a rational basis for its action and
whether plaintiff has negatived every conceivable basis that might support the District’s action.

See Steffan v. Perry, 41 F.3d at 684. The District has presented a rational basis for its

rescission of plaintiff’s building permit — violation of the Height Act — and plaintiff has failed
to negative that rational basis. It is not disputed that plaintiff’s tower, if built, would violate
the Height Act. What is disputed is whether the District implicitly waived the Height Act

when it issued the permit. Such a‘question is not one of constitutional import; it is a question
of state law and its resolution is best left to the local courts. The Court concludes that plaintiff

has failed to state an equal protection claim.

II. DUE PROCESS
In Count Two of its amended complaint, American Tower asserts that the
Moratorium Act passed by the District of Columbia Council and certain proposed zoning
regulations constitute a taking of property without just compensation and thus violate plaintiff’s
right to substantive due process of law. American Tower suggests that the Moratorium Act
violates plaintiff’s due i)rocess rights because it unfairly authorizes the Mayor to halt
construction of the tower and to create a regulatory scheme that could be used later to block

the resumption of construction on the tower. See Defs.” Motion, Ex. A (Moratorium on the



Construction of Certain Telecommunications Towers Emergency Amendment Act of 2000,
D.C. Act 13-442) (“Moratorium Act”).> Tt also argues that the proposed zoning regulations, if
passed, would retroactively destroy American Tower’s zoning interests. See Amended
~Complaint, Ex. 12 (letter from D.C. Office of Planning to D.C. Zoning Commission regarding
recommendation that Zoning Commission consider amending zoning regulations regarding
standards for antenna towers) (“DCOP Proposal”).
Plaintiff’s due process claim fails as a matter of law because the Moratorium
Act and the proposed zoning regulations do not affect any vested i)roperty interest American
Tower may have in the building permit: No property interest of American Tower is adversely
affected‘by the Moratorium Act because the Act by its express terms has only prospective
application. It is not applicable to American Tower because it is a moratorium on the fiture
issuance of building permits for telecommunications towers of over 200 feet until the Mayor
formulates a policy on the matter. See Moratorium Act § 2. Furthermore, contrary to
plaintiff’s assertion, the legislation issues no legally binding “directives” to the Mayor
regarding the tower at issue in this case. The Council expressed concerns about the tower and
made requests of the Mayor in a section entitled “Sense of the Council,” but it is clear from
the plain language of the Act that those expressions of concern and suggestions have no legal
effect. See Moratorium Act § 3. With respect to the proposed zoning regulations, any claim

plaintiff might have with respect to those regulations is not yet ripe, as the regulations have not

’ 'Exhibit 8 to plaintiff’s amended complaint is an early version of the Moratorium

Act. The version attached as exhibit A to defendants’ motion to dismiss is the final, enacted

version of the Act, which differs in certain respects from the version attached to plaintiff’s
amended complaint.



yet been and may never be approved by the Zoning Commission. See DCOP Proposal. For
these reasons, the Court finds that plaintiff’s substantive due process claim must fail.

Although Count Two of plaintiff’s amended complaint seems to state only @
substantive due process claim, plaintiff argues in its opposition to defendants’ motion to
dismiss that it is also alleging a violation of its procedural due process rights — specifically,
that it was not given sufficient notice or opportunity to be heard before the District of
Columbia rescinded its building permit. Since American Tower does not contest the fact that it
has been provided with post-deprivation procedures — indeed, it currently is taking advantage
of the District’s administrative processes by appealing the rescission to the Board of Zoning
Appeals and to the Board of Appeals and Review, see Defs.” Suppl. Memo. at 8 — the
question for the Court to decide on this motion is whether the notice sent by the District and
the opportunity for hearing provided before rescission were sufficient to comport with due
process.

On October 5, 2000, the Department of Consumer and Regulatory Affairs
issued a notice of intent to rescind and cancel plaintiff’s building permit based on five errors it
said it had belatedly identified in the original permit review process that resulted in an
ostensibly erronieous issuance of the permit. See Amended Complaint, Ex. 9. With that
Notice, American Tower was informed of the specific grounds on which its permit might be
rescinded and Wwas offered an opportunity to respond by a date certain. See id. While
American Tower submitted a response to the Notice, see Amended Complaint, Ex. 10, District

officials found its response to be insufficient to refute the grounds asserted. See Amended



Complaint, Ex. 11.* The DCRA therefore rescinded the building permit on October 10, 2000
without a hearing, effectively halting construction of plaintiff’s broadcast tower indefinitely .
See id.

Although the procedure provided was not as extensive as plaintiff would have
liked, and while plaintiff disagrees with the facts and the law upon which the District relied
before issuing its Final Notice rescinding the permit, the Court concludes that the District gave
American Tower sufficient notice and opportunity to be heard at a meaningful time and in a
meaningful manner, which is all that due process requires. See Matthews v. Eldridge, 424

U.S. 319, 333 (1976); UDC Chairs v. Board of Trustees of the University of the District of

Columbia, 56 F.3d 1469, 1472 (D.C. Cir. 1995). The notice sent to American Tower by the
DCRA on October 5, 2000 set forth five reasons why the District believed the permit was
improperly issued in the first place and explained why it would rescind it if American Tower
did not provide “written statements, evidence, or documentation” by noon on October 10
sufficient to persuade DCRA that its reasons for rescission were invalid. See Amended
Complaint, EX. 9. American Tower thus was offered an opportunity to be heard, albeit in
writing rather than in person, sufficiently in advance of any final action by DCRA. Inthe
Court’s view, this notice was sufficient to adequately inform American Tower of the proposed

decision and the reasons for it; both the notice and the opportunity to respond were given “at a

4 In the Final Notice of Rescission the DCRA addresses each of plaintiff’s responses
to the asserted grounds for rescission. See Amended Complaint, Ex. 11. As defendants point out
in their motion to dismiss, plaintiff’s response to the Notice of Intent to Rescind provided
“virtually no factual information challenging the factual predicate of the Notice and very little
argument on the Notice’s legal analysis.” Defs.” Motion at 12. Plaintiff “merely threatened legal
action and presented legal arguments and conclusions.” Id. at 11.
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meaningful time and in 2 meaningful manner.” Propert v. District of Columbia, 948 F.2d

1327, 1332 (D.C. Cir. 1991) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)); see
UDC Chairs v. Board of Trustees of the University of the District of Columbia, 56 F.3d at
1472-74. Because plaintiff was offered and took advantage of this pre-deprivation procedure
and was also advised of its right to post-deprivation hearings before the Board of Zoning
Appeals and the Board of Appeals and Review, see Amended Complaint, Exs. 9 & 11, the
Court cannot find that defendants violated plaintiff’s right to procedural due process.

The D.C. Circuit’s decision in Tri County Industries. Inc. v. District of

Columbia, 104 F.3d 455 (D.C. Cir. 1997), does not alter this conclusion. In Tri County, the
court of appeals found that plaintiff’s right to procedural due process had been violated when
the District of Columbia suspended plaintiff’s building permit — a scenario bearing a sufﬁcient
resemblance to the one here to warrant serious consideration. See Tri County Industries, Inc.

v. District of Columbia, 104 F.3d at 460-62. As defendants point out in their post-hearing

brief, however, the facts in Tri County are distinguishable from those in this case. In Tri
County, the DCRA suspendedv Tri County’s permit sua sponte at a public hearing based on
inaccurate information and did not give Tri County any opportunity to dispute the facts upon
which the suspension was predicated. 1d. at 460-61. Applying the Matthews test, the D.C.
Circuit found that the District’s actions deprived plaintiff of its right to procedural due process.
Id. at 461-62. In this case, by contrast, plaintiff was provided adequate pre-deprivation due
process before the permit was rescinded. See supra at 8-10. The court of appeals’ decision in

Tri County, while instructive, therefore is not directly relevant to this case.
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Finally, plaintiff suggests that its due process rights were violated when the
District incorrectly interpreted and applied the Height Act and when it improperly
circumvented District of Columbia regulations regarding the revocation of the permit. Such
challenges to the District’s interpretation of and compliance with its own statutes and
regulations may or may not have merit, but the resolution of those claims does not implicate
American Tower’s due process rights. See supra at 5-6. Count Two of plaintiff’s amended

complaint therefore will be dismissed.’

1. TELECOMMUNICATIONS ACT

1n Count Four of its amended complaint, plaintiff asserts that the District of
Columbia’s decision to rescind American Tower’s building permit and the D.C. Council’s
moratorium legislation violate several provisions of the Telecommunications Act of 1996, 47
U.S.C. §332. Specifically, plaintiff argues that the District’s actions unreasonably
discriminate against providers of functionally equivalent services (an alleged violatidn of 47
U.S.C. § 332(c)(7)(B)(i)); that they are not supported by substantial evidence (an alleged
violation of Section 332(c)(7)(B)(iii)); and that they violate the Act’s prohibition of any
regulation on the placement of wireless facilities based upon environmental Veffects (an alleged

violation of Section 332(c)(7)(B)(iv)).

s Count Three of plaintiff’s amended complaint asserts that defendants deprived

American Tow er of equal protection (Count One) and due process (Count Two) under color of
law. Since the two constitutional claims underlying Count Three are dismissed, Count Thr ee will
be dismissed as well.

11



While the Telecommunications Act of 1996 generally preserves the zoning
authority of state and local governments with respect to decisions regarding the placement,
construction and modification of “personal wireless service facilities,” see 47 U.S.C.

§ 332(c)(7)(A), the Act places five specific limitations on how the state or local government
may exercise that authority.® Defendants argue that these statutory limitations do not apply in
this case, however, because the facility at issue is not primarily a “personal wireless service
facility” and because its actions only affected plaintiff’s primary purpose for building the tower

— the provision of high definition television (“HDTV™) broadcast services. The District

The three limitations at issue in this case are the following:

(i) The regulation of the placement, construction,
and modification of personal wireless service
facilities by any State or local government or
instrumentality thereof (I) shall not unreasonably
discriminate among providers of functionally
equivalent services; and (II) shall not prohibit or
have the effect of prohibiting the provision of
personal wireless services. . . .

(iii) Any decision by a State or local government or
instrumentality thereof to deny a request to place,
construct, or modify personal wireless service
facilities shall be in writing and supported by
substantial evidence contained in a written record.

(iv) No State or local government or instrumentality
thereof may regulate the placement, construction,
and modification of personal wireless service
facilities on the basis of the environmental effects of
radio frequency emissions to the extent that such
facilities comply with the Commission’s regulations
concerning such emissions.

47 U.S.C. §332(c)(TXB).
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asserts that since its actions did not affect the construction of a personal wireless service

facility or the provision of personal wireless services within the meaning of Section 332, see
47 U.S.C. § 332(c)(7)(C) (defining “personal wireless services” and “personal wireless service
facilities”), its ability to regulate the facility at issue is not limited by Section 332(c)(7)(B) of
the Telecommunications Act.

Both parties acknowledge that, if built, plaintiff’s tower would provide both
HDTV services and personal wireless services. The parﬁes also agree that while an antenna or
antennas will be added to the tower to provide personal wireless services, the primary purpose
of the tower — and, more importantly, the reason for its height — is to provide HDTV
services. What the parties dispute is whether the existence of even a single personal wireless
services antenna on a structure such as plaintiff’s, regardless of the structure’s other purpose or
purposes, automatically subjects that structure to the statutory zoning limitations of the
Telecommunications Act and therefore brings it outside the regulatory authority of the District.
The answer to that question in light of the facts presented here is clearly no.

Congress simply could not have intended that any structure that has personal
wireless communications as a secondary p_urpoée is beyond the zoning authority of the state or
local government. The reason for the cxéessivé height of the tower in this case is the fact that
it must be tall enough to provide HDTV services, not personal wireless communications
services. The District’s concerns with the construction of plaintiff’s tower stem from its
proposed heightt and thus from the fact that it is primarily an HDTV tower, not a personal
wireless service facility. The District’s actions with respect to plaintiff’s tower do not prevent
it from constructing a “personal wireless service facility” on American Tower’s site or from

13



providing “personal wireless services.” Unfortunately for plaintiff’s claim of federal
jurisdiction, the zoning limitations set forth in Section 332(c)(7)(B) of Telecornmunications Act
do not apply in this case; plaintiff simply is not entitled to the protections from local regulation
that the Act may provide in other contexts.

Even if the limitations of the Telecommunications Act did apply, it does not
appear that the District violated any of those provisions. As discussed previously with respect
to plaintiff’s equal protection claim, defendants’ actions neither “unreasonably discriminated
among the providers of functionally equivalent services” nor had “the effect of prohibiting the
provision of personal wireless services.” 47 U.S.C. § 332(c)(7)(B)(i). It also is clear that
since the factual and legal reasoning behind the District’s decision to rescind the permit was
explained to plaintiff in writing, see Amended Complaint, Exs. 9 & 11, and since that
explanation indicates that the District’s actions were supported by substantial evidence in the
record before it, the requirements of Section 332(c)(7)(B)(iii) were satisfied. Finally, while
Section 332(c)(7)(B)(iv) of the Act prohibits any regulation on the placement of wireless
facilities based upon environmental effects, the restriction by its explicit terms applies only to
regulations on facilities based on concerns over radio frequency emissions. Because the
District’s expressed concern was over falling ice and the resulting safety risk, the District’s
action would appear to fall outside of Section 332(c)(7)(B)(iv)’s prohibition. The Court

therefore will dismiss Count Four of plaintiff’s amended complaint.
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Since all of plaintiff’s federal claims fail as a matter of law, they will be
dismissed with prejudice. Plaintiff’s non-federal claims are quintessentially local in nature;
they therefore wi}l be dismissed without prejudice to their being refiled in a more appropriate
forum. See 28 U.S.C. § 1367(c)(3). An Order of Dismissal consistent with this Opinion will
issue this same day.

SO ORDERED.

Vi -2 ol
PAUL L. FRIEDMAN
United States District Judge

DATE: (D'Hh‘
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FOR THE DISTRICT OF COLUMBIA . €. 04

- Appeal of Kalorama Citizens Association from )
The Decision of DCRA Issuing Building Permits )
B455571 & B455876 Notwithstanding Non- )BZANo. 17109
Compliance of Plans with FAR, Height, and Setback )
Requirements with respect to 5-story Apartment in R-5-D )
Zone at 1819 Belmont Road, N.-W. (Square 251, Lot 45). )

)

Appellant’s Supplemental Memorandum of Law
on the Height of Buildings Act

At the hearing on this apéeal on March 9, 2004, the Board sua sponte raised a
question as to whether the Board had jurisdiction over the issues in this appeal
concerning the 1910 Height of Buildings Act, D.C. Code §§ 6-601 ef seq. (ﬁereinaﬁer
referred to as the “Height Act™). In response, the representative of the Coréoration
Cpunéel expressed the view that the pracfice of the agéncy was to refer issues raising the
Height Act to the D.C. Board of Appeals and Review. For the reasons indicated below,
Appellant Kalorman Citizens As.so'ciat‘ior-l (“KCA”) believes that this Board clearly has
jurisdiction to hear and determine appeals alleging that a decision by the Zoning

Administrator violates the Height Act.

1. The BZA Has Jurisdiction Over This Appeal Because the Zoning Regulations
Specifically Require Compliance with the Height Act.

The Height Act provides that, on residence streets, the highest part of the roof or
parapet may not exceed in hei ght the width of the street, avenue, or highway upon which
it abuts, diminished by 10 feet D.C. Code § 6-601.05(b). However, the Zoning

Regulations provide for height restrictions by zone district, which may, in some cases




(and indeed, does in this case), authorize building height in excess of the Height Act'.
Rather than reiterate the more restrictive limits in the Height Act, the Zoning Regulations
provide generally that “all buildings or structures shall comply with the Act to Regulate
the Height of Buildings in the District of Columbia.” See11 DCMR § 2510.1.

This Board has raised the question of whether it has authority to ‘decide a question
involving the application of the Height Act’s height limit on r'esidénce streets, which limit
is found so'lely in D.C. Code § 6-601.05(b) and is not also fouﬁ_d in the Zoning
Regulations. Presumably, the source of this Board’s concern is the fact that its
jurisdiction to hear and decide appeals ié limited to “édministrative decisions based in
whole or in part upon any zoning regulation or map adopted under this subchapter [TV]
and subchapter V ‘of this chapter.” D.Cl. Codé, §§ 6-641.07(f), 6-641.07(g) (emphasis
added).

However, there is no question here that the Zoning Administrator has the power to
enforce the Height Act by virtue of 11 DCMR § 2510.1. Like this Board, the Zoning
Adxﬁinistrator’s authérity is also limited to the énforcement of the provisions of the
Zoning Regulations themsglves. See Reorganization Plan No. 55 (aﬁached“ as Exhibit 1).
Nonétheless, the Zoning Administrator enforced the Height Act in other cases and has
taken the position before this Board that, “[t]he height of buildings in the District of
Columbia is governed by both the DCMR 11 Zoning Regulations and the Act to Regulate
the Height of Buildings inD.C. June 10 1910. When determining the allowable height of
a structure, the more restrictive of the two laws must apply.” Appeal of Howard

University, BZA Appeal No.15568, at 3 (October 22, 1993) (attached as Exhibit 2)

' The building at issue here is in the R-3-D zone. in which zone district the Zoning Regulations provide for
90 foot height restriction. However. Belmont Road has a street width of 80 feel, and therefore the Height
Act requires a 70-foot height limit . See KCA Pre-hearing Submission, Exhibit 6
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(emphasis added) (citing 11 DCMR § 101.4, which provides that other statutes “shall
govern” where they impose higher standards than are required by the Zoning
Regulations.)

It makes no sense for this Board to concede, on the one hand, that the Zoning
Administrator has sufficient regulatory authority to enforce the Height Act, but to suggest
on the other hand this Board lacks such authority. Indeed, there is precedent to the
contrary in Appeal of Howard University, in which this Board heard an appeal from the
decision of the Zoning Administrator “to the effect that the height of a university building
located in fhe R-5-B District is limited by the provisions of” the Height Act. Inthat case,
thé Board specifically found thét, ;‘iﬁ instances of conflict betvs}een the provisions of the
Zoning Regulations and any statute or other municipal regulations, the higher or more
restrictive provisioﬁs would apply as set forth in Sections 101.3 and 101.4 of the Zoning
Régulatiohs.” See Appeal of Howard University, supra, at 7. Accdrdingly, the Board
ruled f‘that the Zoning Administrator properly applied the criteria set forth in the Zoning
Régulétions and the Height Act” Id., a8 (empﬁasis added).

It may be the case that this Board lacks jurisdiction over an appeal challenging the
Zoning Administrator’s failure to exefcise his authority under 11 DCMR § 101.4 to apply
in lieu of the provision of the Zoning Regulations, another statutory provision that, unlike
the Height Act, is not specifically identified and incorporated by reference in the Zoning
Regulations. However, the obligation of strict cbmpliance with the Height Act so

permeates the Zoning Regulations so as to be well within the enforcement authority of

this Board.



For example, in addition to the general provision in 11 DCMR §2510.1 that “all
buildings or structures shall comply with the Act to Regulate the Height of Buildings in
the District of Columbia,” Section 400.13 of the regulations provides that the Mayor may
authorize an excess height only where permitted under the Height Act (7. e., section ‘6-
601.0§(h), which permits spires, towers, domes, etc. to exceed the normal height
limitations). Section 411.1 of the regulations provides that ce'rtaix; roof structures shall be’
permitted when not in conflict with the Height Act. Section 2511.1 defines “business
street” as used in the Height Act. Section 2512 adopts a schedule of bﬁildi‘ng‘h"éights
adjacent to public buildings, as permitted by the Height Act. The obliéation to comply
with the Height Act, specifically identified by, and incorporated in, the regulations, was
so important that the Zoning Regulations repeatedly limit the authofity of zoning
officials, including fhis Board, to approve deviations from the Act. See-11 DCMR § 2522
(c) (limiting the authority to permit minor deviatioﬁs by providing that “all deviations of
roof Structurp setback requirements comply with the Act to Regulate the Height of
buildings in the District of Columbia approved 3une 1,1910; 11 DCMR §2516.7
(permitting the height of a building to be rﬁeasured from the finished gradé at the middle
of thé front of the building only “[w]here not in conflict with the Act to Regulate the
Height of Buildings..-. ©)

Accordingly, the provisions of the Height Act are accorded, under the Zoning
Regulations, a very different status from other statutory provisions not specifically
identified in the regulations that mi ght impose a higher standard than required under the
Zoning Regulations. Put another way, the fact that the Zoning Commission chose to

incorporate the obligations of the Height Act by reference to the statute rather than repeat



every provision of the Height Act word for word in the regulations does not render the
requirement of the Act any less a “zoning regulation” subject to the BZA's jurisdiction
under section 6-641.07 of the DC Code or the corresponding section of the regulations.
Indeed, only recenﬂy,vthis Board ruled that “[t]he definition of ‘community-based
residential facility’ in the Zoning Regulations includes and incorporate& by reference
‘facilities covered by D.C. Law 2-35, relating to community residence Facilities
Licensure Act of 1977.”" See Appeal of Southeast Citizens for Smart Development, Inc.
and ANC 6B, BZA Appeal No. 16791 at 19 (June 21, 2002). No jurisdictional concerns
arising from the fact that this definition was not specifically reiterated in the Zoning
Regulations but instead was 'sixﬁplly incorporated by reference déterred this Board from
appfying this definition.?

In sum, D.C. Code § 6-641.07 provides that the BZA shall hear appeals of decisions
based on the Zoning Regulations adopted under subchapter IV, or éppealS alleging an
error in the carrying out or enforcement of such regulations. Section 2510.1 of the
Zoning Regulations requfres cémpliance with thAe Height Act. This regulation was
adopted under subchapter IV. Thus, the BZA has jurisdiction to hear cases where, as in
the present case, an appellant is argui‘ﬁg that the aning Administrator’s decision issuing
a building permit is in violation of the Height Act, since any such decision necessarily
constitutés an error in the carrying out of Secti‘on 2510.1 of the Zoning Regulations.

2. No Other Administrative Acency Has BZA has jurisdiction over Heicht Act
Appeals

* Indeed, in that case, the Board relied on a definition of “facility” contained in D.C.’s Health Care
Licensing Regulations, 22 DCMR § 3099, that had been repealed in 1992, but nonetheless found that the
superceded definition remained incorporated by reference in the Zoning Regulations. See .dppeal No.

16791 of Southeast Citizens for Smart Development, Inc. and ANC 6B, at 12 n. 2. Here, by contrast, the
provisions of the Height Act remain good law.



KCA has been unable to locate any decisions of this Board, the Zoning Commission,
or the D.C. Court of Appeals that address the question of whether this Board has
jurisdictién over appeals concerning the Héight Act. While the practice of the Office of
the Zoning Administrator is :appafently, at least in some cases (although it did not do so
in this case), to direct persons seeking to éppeal Height Act issues to the D.C. Board of
Appeals and Review (“BAR™), there is also precedent for this Board exefcising

| jurisdiction over Height Act issues.

Specifically, reference was made to the'Appeal of American Tower, Inc., BZA Appeal
No. 16990 (June 25, 2003) (attaéhed hereto as Exhibit 3). However, that case did not
address the BZA’s jurisdiction to hear appeals based on the Height Act. Rathér, the BZA
simply stated, in its recitation of facts, that “Pla_intiff [American Towers] was informed
that the side~yard and setback issue could be appealed to the BZA and the remaining
grounds for rescission to the BAR.” Id. at 4. Likewise, the subsequent (unpublished)
decision:’ by the US District Court for the District of Columbia, attached hereto, in
addressing American Tower’s Due Process challenge to the rescission of its building
permit, did nb more than acknowledge that American Tower. was “taking advantage of
the District’s administrative processeé by appealing the rescission to the Board of Zoning
Appeals and to the Board of Appeals and Review.” American Tower, Inc. v.-Williams,
C.A. No. 00-2436, ét 8 (D.D.C., June 14, 2001) (attached as Exhibit 4).

Thus, at most, the American Tower case corroborates the assertion Qf Corporation
Counsel that the practice of the Zorﬁng Administrator, at least at the time of the American
Tower case, was to direct appellants who seek to challenge a decision by the Zoning

Administrator to apply the Height Actto the Board of Appeals and Review. However,



the existence of this practice within the Office of Zoning does not thereby signify that
this Board must lack jurisdiction over appeals raising issues under the Height Act. To the
contrary, as noted above, there is precedent for this Board exercising jurisdiction over
appeals raising Height Act issues. See Appeal of Howard University, BZA Appeal No.
15568 (October 22, 1993) (Exhibit 2).

More importantly, it is not clear that the BAR would have jurisdiction over Height
Act issues. The jurisdiction of the BAR is confined to ‘-‘appeals timely filed by persons
who are aggrieved by orders issued by hearing examiners pursuant to this unit or by the
Mayor, exéepi that appeals involving iﬁfractions of 'Chapter 6 of Title 6 or the District of
Columbia Zoning Regulatioﬁs shall 5e entertained and determiﬁed by the District of
Columbia Board of Zoning Adjustment.” D.C. Code § 2-1803.01 (emphasis added). The
Height Act, of course, is codified in Chapter 6 of Title 6 of the D.C. Code (D.C. Code §
6-601 et séq.) Accordingly, By the plain langﬁage of this provision, the BAR could not
have jurisdiction over Height Act issues because it involves “infraf;tions of Chapter 6 of
Title 6" See F. elicity’s, Ihc. v. DCRA, 817 A.Zd 825 (D.C. 2003) (BAR did not have
jurisdiction over appeal from DCRA hearing examiner’s imposition of fines for violation
of Zoning Regulations regarding‘parki-ng); Walsh v. D.C. Board of Appeals and Review,
826 A2d 375 (D.C. 2003) (“[A]ppeals involviﬁg infractions of . . . the District of
Columbia Zoning Regulations shall be entertained and determined by the District of
Columbia Board of Zoning Adjustment”).

In any event, the BAR’s functions will soon be wholely assumed by a newly
created entity, the Office of Administrative Hearings (*OAH"), established by the City

Council in Act 14-196, the Office of Administrative Hearings Establishiment Act of 2001



(“the Act™), as amended. See D.C. Law 15-39, 50 DC Register 5668 (Nov. 13, 2003).
The Act was intended to create a new independent agency to adjudicate administrative
disputes that would take over and centralize the hearing functions previously handled by
a variety of District agencies, including the BAR.? It did not create any new right of
appeal from the actions of any District agency.

Specifically, following the confirmation of the Chief Administrative Law Judge
of the OAH, OAH will have jurisdiction over “adjudicated cases” uﬁder the jurisdiction
of specified agencies, including the BAR, and after October 1, 2004, will also have
jurisdiction ovef ‘adjudicated cases’ * under the _)unsdlctlon of the D.C. Department of
Consumer and Regulatory Affairs (“DCRA”). D.C. Code § 2-1831.03(3.), (b). See D.C.
Law 15-39, § 402(b). | “Adjudicated case” means a contested case or ofher adminisfrative
adjudicative proceeding before the Mayor or any agency that results in a final disposition
by order and in which the legal rights, duties, or privileges of specific parties are required
by any law or constitutional provision to be determined after an adjudicative hearing of
any type.;’ DC Codé § 2-,1831..01(1). See alsé Id. § 2-1831.03(e) (“Nothing in this act
shall be construed to grant a right to a hearing not created independently by a
constitutional provision or a provision of law other tﬁan this act...”) Thﬁs, OAH only
has jurisdiction to hear appeals‘ from orders issued after a contestéd case héaring. The
issuance of building permits does not occur pursuant to a “contested case” héar'mg.

Therefore, the OAH would not have jurisdiction to hear appeals from DCRA permitting

decisions.

3 Report of the Commiittee on the Judiciary, Council of the District of Columbia, on Bill 14-208, the
“Office of Administrative Hearings Establishment Act of 20017, September 25, 2001, p. 1.



Moreover, the Act affords OAH jurisdiction as to adjudicated cases under the
jurisdiction only of those agencies listed in Section 6 of the Act (DC Code § 2-1831.03).
The Board of Zoning Adjustment is not among those agencies. Therefore it cannot be
argued that the OAH was intended to take over the jurisdiction of the BZA to hear
appeals from decisions under the Height Act. DCRA, by contrast, is among the agencies
to which the Act applies (as of October 1, 2003), but, as indicated in the preceding
paragraph, building permit decisions are not issuéd as part of an “adjudicated case” and

therefore the OAH would not have jurisdiction over such appeals.
Conclusion

For the above reasons, the BZA has jurisdiction over an appeal in which the

Zoning Administrator is alleged to have issued a building permit in violation of the

Height Act.

Respectfully submitted,

Andrea C. Ferster

1100 17th Street, N.W. 10th FL
Washington, D.C. 20036
(202) 974-5142

Counsel for Kalorama Citizens Association
April 5, 2004
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GReofg:'Ord:"Noi 51 " LET
i or That the corporation Counsel “and slicB ot ‘b aSs¥st-
a_nta as he may desig‘nate in w-rltlng are here'by authoriz.ed
to execute in thé name of the Dixtrict of Columbla &ny
reiease tn” cannection with the'setiletnent of ‘any clalm
Jf the Dl.strict of 001umbla in t.he following cases: .

1. Where the full émount of the clalm’ as it appeafs on
the ‘books of the Accounting Office bas’ been psid; or
’ 2 Where the full smount set forth in’ the original de-
mand for payment has been pald' or o

3. Where the full amount of sny sett)ement or compro-
mise ag approved by the Oommissionera has been pald;
or
‘4, “Where damaged property of the District of Columbia
bhas been satisfactorily repasiréd st the expense of the
"party responsible for such darhage.
* D. That the Corporation Counsel is hereby authorized
to walve any claim and relegse any len arising under the
provisions of Section 18 of the Public Assistance Act of
1962 (Section 3-317, D.C. Code, 1967 ed. [now 1973 ed.])
when, in his judgment, such walver or Teléase is
appropriate, o

) CrANGE oF Naux,

, "Pubnc Dtititles Commlasion" wherever it appears In
this order was chnnged to "Public Service Commissajon.of
the District of Columbia”.by Act Aug. 30, 1964, 78 Stat.
634, Pub, L..85-503, § 31. BSee §3-2418, .- pae

;|The ipame of the’ Municipal’ COurt wherever lt ‘appears

in-this order, was. changed. to "“District of Columbla

Court of: General Bessions™ by Act July 8, 1963, 77 Stat,
71, ‘Pub, L. 8860, § 1; and subsequently changed to
“Superior Court of the District of Columbis” by Act
. July 29, 1970, Pub. L. 91-3568, § 155(s), 84 Stat:.570.]
{The name of the ‘Munlelpal Court of Appeals was

‘changed to “District of Columbia Court of Appeals” by’

Act July 8, 1963, 77 Stat. 78, Pub. L.-88-60, § 6; and
subsequently.sgsin changed to. “District of Columbia
Court of Appesls” by Act July 29, 1870, Pub, L. 91-388,
§ 155(Db), 84 Btat. §70.]

BE-OBGA:N:}M'HQN GRDER NoO. $1.—OFFICE OF TBE
. CORONER

Reorganization Ord. No. 51, L.S, 4241-B, June 29, 1853, as
amended July 17,-1959, and Mar. 5, 1965, was rescinded by
section 3 of Commissioner’s Order No.
Jan. 26, 1971, which also transferred all positions, person-
nel, property, records and'unexpended balances of ‘sppro-
priations, allocations, and other funds avallable’ or to be
made svallable, related {0 the funoctions sssigned to the
.Office of-the Coronper, to the Office ‘'of:the Chief*Medical
Examiner., Commissioner’s Order No. 71-18 is set out as
a note under section 11-2301.

REORGANIZATION ORDER NO. 52~DISTRICT OF
COLUMBIA POUND
. Reorgsnization Ord. No. 52, June 80, 1853, as smended
Apr. 8, 1968, combined with Reorganization Order &7.
amended and redealgnated a3.0rganizition Order'No. 141,
dated Feb. 11, 1964, and. et!eCtive Feb, 11, 1964,

REORGANIZATION ORDER'NO. 53 —~DEPARTMENT OF
HIGEWAYS AND_TRAFFIC
Reorg.7Ord No. 63, June 80, 1958. whlch established a
Departmbent of Highways and Triffi¢, ‘was redeaignsted
Organizstion Ord. No. 122,

REORGANIZATION ORDER NO, 5{.—~DEPARTMENT-OF -
. VEEICLES. AND' TRAFFIC

Reorg. ord. ﬁo B47 Juna so 1088; wmch established a
Deparf.mznt of Vehicles and’ Tramc, was repeaxed May BLA
1968, by Orga:nlzauon Orden No; 105. 106 107, and 108,

nnoncmu'nox ORDER NO. ss.—nzru'nmm‘ or
ucznsns AND msnc-nons

(Puncﬂom as stated Jn Reorg..Ord, No. 56 wera trans-
xémd td the Director of the Department .of Eocpnomic
Development by’ Gommisaloner 8" Order” go:-ganizstglon Ac-
tiol) No. 6696, dsted’ Mar. 7 ‘1969, a3 a.mended] -

i Reofginiza i Ordy No. 68 L.8, 426387 *June 2 30; 1953

u)ﬁmehdéd Aug:s;, ""X)eéM ? ",‘ - O-M,
g, 71 1956’%}:&‘5‘ VThbs féBb
s L L Bl 1‘5" ips‘f’}:o 'é"r‘

T age

July 23 1666, Jupe 11680 Pen. 81, 1661 ﬁx@ov-

T_ADMINISTRATION, APPENDIX

71-18,; dated’

Pige-182

“Deg. 4 18647 %ay 13, 1664, “Jpne 17,1965, Mar.*Ie, 1967,
snid Feb, 28, 1969, ordered that: |

Part I

Department of Licenses -and:- Inspections—~There
‘15 established Wdnder the' direcuon dhd control of'a Com-
missioner, a Department of Licenses and Inspections
Headed by 'sa Director. The Director shall have full"au-
thority over such Department and all functions and per-
sonnel assigned thereto, including the power to redelegate
td other officlals and employees of the Department such
of the powers herein delegated aa, in his judgment; are
warranted in the interests of efficlency and good adminis-
tration.- However, ‘the power td grant variances from
the requirements of the housing code shall be ‘limited
to the Director and Deputy Director or, in thelr absence,
tbe Acting Director of the Department. All sutbority

‘vested' in-‘the Director shall be exercised 'In accordance
. with applicable laws, rules, and regulations,

ParT I1

Purpose—The Depsriment of Licenses.and Inspections
is established: for the purpose of: sdministering.the laws
enacted by Congress and the regulstions .for the control
of .construction,: zoning , and :occupancy. .use, erection,
maintenance and .repalr,: inspection and-.removal.of all
bulldings and thelr appurtenances, -and.:electricals and
mechanical equipment within: the District of Columblia,
excepting. public buildings or ‘premises under the control
of the Federal Government; efiforcing:the Consumer Af-
felrs Regulations. (eflective July 1, 1969): administering
the D.C. Standard Weights and Meesures Law [D.C, Code,
§:10-101 et seq}l; supervising and controlling the muni-
cipal markets and collecting ennual revenue for rents and
space and for wharfege at the'Municipal Fish Whart ' [{D.C.
Code, § 10-135]; administering. the. License Act of 1832,
as amended [D.C. Code, § 47-2301 et seq.],.and regulations
promulgsated thereunder requiring licenses of certain busi-
nesses and callings in the District of Columbis; adminis~
tering the acts requiring ilcenses for Cooperative Aasocia~ .
tions, Credit .Unions, Pawpbrokers; and loan Brokers;
admlmst.ermg such portions of the Acts as require licenses
for: Cigaretie Vending Machine Operators and Retall and
Wholesale .Cigaretie dealers [D.C..Code, §47-2804]: ed-
ministering the portions of the Act of-July 5, 1845 ‘which
require the peyment of & dog tax and the issuance of a
dog tag [D.C: Code, § 47-2001 et meq.]); administering the
provisions relating to the licensing of peddiers and the
granting of permita for the use of public space contained
in tbe act of August 6, 1958, Xxnown ‘as the “"Presidential
Insugural Ceremonles Act [D.C. Code, 1§ 1-13203, 1-1204);"
administering end interpreting all laws and regulations:
governing bhousing in the District: of. Columbia: and
proposing “to "the .Commissioner approprlwba provisions
for codef and regulations. relsting ' to:- such ‘housing:
provided, - . however, thet - the :Department of.-:Public

- Health - shall . fully colleborste- in.: the development

and presentation to the Commissioner .ot su¢h proposed
provisions, to the extent that they affect. the public health
of the community and its individual members. .
Paxt IO

Organization and funcﬁom —-'I,'here,a.re .established In
the Department of Licensed and Inspections the follpwing
organizational components, responsible for the. perform-
ance of the functions.outlined below.consistent.with the
purpose npecmed above:

: K°Officé of -the Director.

'msmmce. mspecuon s.nd _related mgulatory activitles

within. the purview of. t.ha Depa.rtment‘s functions, in=~
cludlng the issuance of collateral notices in the énforce-
ment, of - orders:.for. compliance- ‘with: applicablé:codes,
regulations ‘and ‘stitutes adniinistéred by the ‘Departmiérit:

. ~as 2. Admlnuten and mtcrprets 11 houx&ng reguidtlons ‘of

Dutrict “efColimBIA  THE Directdr ¥Rl u’r" wiituig
'M" 'em':';es':f"‘:n‘J }’“‘raspaﬁfb ‘e E&g

wﬁheDc u ::g‘ li' i ‘p@ -
gﬁ ey el sl it




GOVERNMENT OF THE DISTRICT OF COLUMRIA
BOARD OF ZONING ADJUSTMENT

Appeal No. 15568 of Howard University, pursuant to 11 DCMR 8102 and
8206, from the decision of the Zoning Administrator, dated July 8,
1991, to the effect that the height of a university building
located in the R-5-B District is limited by the provisions of the
Act to Regulate the Height of Buildings in the District of
Columbia, June 10, 1910, as set forth in Subsection 2511.1 of the
Zoning Regulations, as related to the proposed construction of an

addition to an existing dormltory in the R-5-B District at premises.
345 Bryant Street, N.W., (Square 3068, Lot 30).

HEARING DATE: September. 25, 1991
DECISION DATE: October 23, 1991
ORDER

SUMMARY OF EVIDENCE OF RECORD:

1. The subject case is an appeal from the decision of the
Zoning Administrator, dated July 8, 1991, that the height of a
building located on the east side of 4th Street N.W., between
College Street on the north and W -Street on the south, is not
subject to the business street provisions of 11 DCMR Subsection
2511.1 because the proposed building is located on a residentially
zoned lot. At issue in this case is the appellant's proposal to

construct an addition to the Bethune Dormitory Complex on the
Central Campus of Howard University.

2. The appellant 5 proposal for the subject site was
conceived in the late 1970's as three, eight-story interconnected
buildings. It was represented as such in the 1980 and the 1988 -
Howard University Central Campus.Plan. Those plans were presented
in 1981 and 1988, respectively, for the Board's review and
approval. By BZA Order No. 13416 dated March 22, 1982, and BZA
Order No. 14733 dated December 23, 1988, the Board concluded that
Howard University's Central Campus Plans, including the proposed
addition to Bethune Dormitory, met the requirements of 11 DCMR
Subsections 210 and 3108.1 of the Zoning Regulatlons.

3. The appellant proposes to modify its original proposal
for the subject site. The current proposal, which is the subject
of the instant appeal, contemplates the construction of an addition
to the existing Bethune Hall Dormitory which would result in a

single seven-story bullding measuring approximately 67 feet in
height.

4. The appellant's rationale for the location and height of
the subject structure is summarized as follows:
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a. The subject site is located on university-

- owned property within the approved Central Campus
Plan area.

b. The proposed use, height and bulk is consis-

tent with other unlver51ty buildings in the immediate
area.

c. All of the property in the 4th Street corridor
between W Street on the south and Howard Place on the north

is owned by the University and used exclusively for Univer-
sity purposes.

d. The Harriett Tubman Quadrangle of five
dormitories is located. immediately to the north of the
Bethune site, which enhances the efficiency of management

and student conveniences associated with having those
dormitories in close proximity.

e.  The proposed height of the Bethune addition is
consistent with the heights of other buildings in the area,
including the existing Bethune Hall Dormitory within the
Harriet Tubman Complex which is 69 feet in height; and,

the Frazier Hall Dormitory in the Harriet Tubman Complex
which is 70 feet in height.

4. Howard University, established as a private nonprofit
corporation, historically has had a close relationship with the
federal govermnment. Many of its buildings, including the Bethune
Hall Dormitory, were built by the federal government. As a
consequence, the Bethune Hall Dormitory building was not subject to
the Zoning Regulations at the time of construction and was built to

a height that exceeds the 50-foot height that a re81dence street
designation would mandate for that site.

5. The portion of 4th Street. N.W. that abuts .the subject
area is 50 feet wide. A zone district line bisects the street

with an SP-2 District being to the west of the line and an R-5-B
District to the east.

6. The Bulldlng Height Limitation Act of 1910, D.C.' Code
Subsection 405 (1981 ed.), limits building heights in the District
of Columbia according to the classification and width of the street
that abuts the proposed structure. Buildings on '"business
streets” are permitted greater heights under the Height Act than
buildings on "residence streets". The Act does not specify the

justification for these distinctions, nor define the terms
"pusiness" or "residence" street.
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7. The Zoning Regulations define a "business street" as one
whose "...sides and portions...are located within a Special
Purpose, Waterfront, Mixed-use, Commercial or Industrial district.”

8. The appellant arqued that the plain meaning of Subsection
2511.1 with its plural form of the words "side" and "portion"
requires both sides of 4th Street to be designated as a business
street. The appellant further argued that it makes no difference
that one side of 4th Street is in a residence district because the
regulation requires both sides and portions of a street located in
a Special Purpose district to be designated a business street.

9. The Appellant also asserted that there is no regulation
that prevents a building located in a residence district from being-
deemed to be on a business street and that there is no regulation
that requires a street that is split-zoned residential and

commercial to be treated as a business street on one side and a
residence street on the other.

10. By testimony at the public hearing, the Zoning Adminis-
trator supported his position, as follows:

a. ' The height of buildings in the District of
Columbia is governed by both the DCMR 11 Zoning
Regulations and the Act to Regulate the Height of
Buildings in D.C. June 10, 1910. When determining
the allowable height of a structure, the more restric-
tive of the two laws must apply.

b. The Act of 1910 further reads in part, as follows:
"On a residence street, avenue or highway, no build-
ing shall be erected, altered or raised in any manner so as to
be over 90 feet in height at the highest point of the
roof or parapet, nor shall the highest part of the
roof or parapet exceed in height the width of
the street, avenue or highway upon which it abuts,
. diminished by ten feet, except on a street, avenue
or highway 60 to 65 feet wide, where a height of 50
feet may be allowed, and on a street, avenue or '
highway 60 feet wide or less where height equal to
the width of the street may be allowed.

c. Subsection 2511.1 of the D.C. Zoning
Regulations, reads as follows: "For the purpose of
administering this title, that portion of the Act
(Act of 1910) referred to in Section 2510 that
designates certain streets as business streets shall
be interpreted to mean those sides and portions of
any street located in a Special Purpose, Waterfront,
Mixed-use, Commercial or Industrial district.
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d. The property in question is located in
an R-5-B District on the east side of 4th Street,
between Bryant and College Streets N.W. The
property located on the south side of Bryant
Street and on the north side of College Street
is alsc zoned R-5-B. The property located on
the west side of 4th Street is zoned SpP-2.

e. The width of 4th Street between
Bryant and College Streets is only 50 feet.
The R-5-B District generally permits a maximum
height of 60 feet. However, the Act of 1910
limits the allowable height of a building in a

"residence street" to that equal to the width
of the street.

£. In most instances, the zone boundary
line extends to the middle of the adjacent street.
Because the subject property is located in an R-5-B
District, the adjacent portion of 4th Street is
determined to be located in a "residence district"”
for zoning purposes. If the subject lot were on
the west side of 4th Street in the SP-2 District,
the Zoning Administrator would interpret the

permitted height, based on the allowance for a
"business street."

g. The interpretation in the instant case
case would set citywide precedent in applying
‘the criteria set forth in the Height Act and
the Zoning Regulations based on the existing
zoning and any further map amendments adopted
by the Zoning Commission.

11. In response 'to the Zoning Administrator's testimony,
counsel for the appellant noted that the precedential aspects of
the subject case would be limited in that this particular situation
is the only case in the District in which a 50-foot wide street is
split-zoned between SP and residential zones thereby restricting
the allowable height to less than would be permitted as a matter of

right in the underlying zone if the ad301n1ng street is classified
as a "residence street.”

12. Counsel for the appellant noted that there are basically
two instances where streets are split~zoned between commercial and
residential districts. Neither of those instances produce a
situation similar to +the instant case. First, in wuptown
neighborhood centers, underlying zoning is generally C-1 for small
strip centers adjacent to R-2 or R-3 residential areas and are
located .on 50~-foot wide streets,. The maximum height for both the
commercial and residential areas is limited to 40 £feet under the
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Zoning Regulations, thereby prohibiting a height in excess of the
width of the street absent variance approval by the Board.

The second instance occurs in the downtown area where the
underlying zones are generally the C -3-A zone abutting an R-5-D
zone on a 90-foot street. The maximum height for C-3~A is 65 feet
and for R-5-D is 90 feet. Again, the Height Act would not

prohibit the maximum building height allowed under the Zoning
Regulations. :

13. Advisory Neighborhood Commission (ANC) 1B did not submit
written issues and concerns relative to the subject appeal.

14. Two neighborhood residents testified at the public
hearing on the appeal expressing concern relative to the reference
to 4th Street as a "business street”. The residents' testimony
did not oppose the subject appeal and noted that the appellant

represents a good neighbor and a dynamic social, academic, and
political force in the community. ‘

15. At the conclusion of the public hearing, the Board left
the record open to receive a report from the Office of Planning to
determining whether there are existing similar zoning patterns in

the city with respect to matter of right development and the Height
Act L .

16. By memorandum dated October 9, 1991, the OP submitted
its evaluation of the planning and zoning impacts and precedent-
setting possibilities which could result from a decision to grant
the subject appeal. The OP was of the opinion that the proposed
height of the dormitory building would be compatible with existing

buildings in the area and is appropriate for location on the
central campus.

"Regarding the precedent-setting nature of +the Board's
decision, the OP found the appellant's argument persuasive in that
the appellant's research indicated that no other instance could be
found in the District of Columbia where the underlying zoning
permits a greater height than the Height Act would permit based on
the width of the abutting street. However, the OP was unable to

substantiate the appellant's £f£indings Dbecause of severe time
constraints.

-with respect to the interpretation of the applicable
regulations, the OP indicated that it could find no sound rationale
for designating 4th Street as a "business street" simply because an
SP district is located across the street from the subject site.
The OP noted that a possible sclution to this issue would be for
the appellant to request a map amendment from the Zoning Commission

which would change the zoning in the subject square from R-5-B to
SP-2.
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17. By submission received on October 18, 1991

’ , counsel for
the appellant responded to the OP report as follows:

a. The OP's response to the pfoposed height of

the subject structure is consistent with its
findings based on its review in conjunction with
the special exception for further processing
sought by the appellant in Application No. 15551.

b. The OP's response to the precedent-setting
nature of the case is consistent with the evidence
of record in which the appellant argues that the

planning and zoning. process would not be harmed 1f
the subject appeal were granted.

c. The OP's response to the interpretation of
the applicable regquirements is not helpful to the
Board's deliberations because it ignores the
applicable Zoning Regulations and incorrectly
assumes that a regulation exists which precludes

4th Street from being designated as a "business street"
in the subject area.

FINDINGS OF FACT:

1. The Board finds that the appellant has failed to

demonstrate that the decision of the Zoning Administrator is ‘in
error.

2. The Board does not accept the appellant's argument that
the plain meaning of Subsection 2511.1 reguires that both sides of

4th Street be designated as a "business street" because of the
plural form of the words "side" and "portion." The Board notes
that Paragraph 199.2(b) of the Zoning Regulations reads as follows:

"Words in the singular number shall include
the plural number, and words in the plural
number shall include the singular number."

Therefore, the Board finds that the pluralization of terms in the

wording of Subsection 2511.1 has no major impact on the
interpretation of that provision.

3. The Board finds that zoning district boundary lines are
intended to follow existing lot lines, the center lines of streets,
alleys, and natural water courses as set forth in Section 107.5 of
the Zoning Regulatlons In the instant case, the Board finds
that 4th Street is split-zoned with SP-2 zoning on the west side
and R-5-B zoning on the east side. Based on the location of the
zone district boundary line in the center of 4th Street, the Board
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finds that the term "business street" would apply to the west sides
or portions of 4th Street which are located in an SP District but
would not be applicable to the east side or portion of 4th Street

which is located in an R-5-B District for the purpose of applylng
the limitations set forth in the Height Act.

4. The Board notes that while there is no regulation which
specifies that a street which is split-zoned be designated as a
business street on one side and a residence street on the other,
the Board finds that it would be unreasonable to accept that the
regulations as written, would allow for the designation of a
"business street" for purposes of determining the height ©of a
building which directly abuts a street located in a residence

district, simply because the zoning on the other side of the street
would allow for such a designation.

5. The Board notes that the proposed height and use seem to
be in harmony with existing development and the general purpose and
intent of the Zoning Regulations. However, the Board finds that
the material facts presented in the instant case are not sufficient
to justify the designation of an entire street as a business street
on a city-wide basis if any side or portion of such street is

located in a Special Purpose, Waterfront, Commercial or Industrial
district.

6. The Board finds that, although the appellant has shown
evidence that there are few, if any, similar situations in the
District, future rezonings could possibly be impacted by a decision
favorable to the appellant. The Board further finds that in
instances of conflict between +the provisions of the Zoning
Regulations and. any statute or other municipal regulations, ‘the
hlgher or more restrictive provisions would apply as set forth in
Sections 101.3 and 101.4 of the Zoning Regulations.

CONCLUSIONS OF LAW AND OPINION:

Based on the foregoing findings of fact and the  evidence of
record, the Board concludes that the appellant has failed to
demonstrate that the Zoning Administrator's decision is in error.
The Board concludes that, based on the circumstances presented, the
Zoning Administrator correctly interpreted the provisions of the
zZoning Regulations and the Height Act in determining the permitted
height on the subject lot. Subsection 2511.1 provides that a
business street shall mean those sides and portions of any street
located in a Special Purpose, Waterfront, Mixed-Use, Commercial or
Industrial District. There is no existing zoning regulation which
sets forth any circumstances or criteria which would deemn
appropriate the designation of "business street” for an entire
street simply because -any side or portion of a split-zoned street

is located in an SP, Waterfront, Mixed-Use, Commercial or
Industrial District.
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The Board concludes, based on the circumstances affecting the
subject site, that the subject lot abuts a street located in a
residential zone district and that the Zoning Administrator
properly applied the criteria set forth in the Zoning Regulatlons
and-the Height Act. . The Board notes that the appellant's argument
that the resulting height of the proposed structure as a result of
the designation of this portion of 4th Street as a residence street
is inconsistent with existing institutional development in the area
and that the overall zoning policy of maintaining reasonable and
uniform heights should more appropriately be presented as part of
a petition for a map amendment before the Zoning Commission. The
Board concludes that the inconsistencies related to existing height
and development relative to the subject site do not represent a -
basis for overturning the Zoning Administrator‘s interpretation of

the existing regulations which must be uniformly applied throughout
the District of Columbia.

Accordingly, ‘it is ORDERED that the appeal is hereby DENIED
and the decision of the Zoning Administrator is hereby UPHELD.

VOTE: 3-0 (John G. Parsons, Sheri M. Pruitt and cCarrie L.
Thornhill to deny; Charles R. Norris not voting,
not having heard the case; Paula L. Jewell not
voting, having recused herself).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

A

MADELIENE H. YOBINSON
Director

ATTESTED BY:

FINAL DATE OF ORDER: : OCT 22 1923

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD SHALL TAKE
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE

SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF
ZONING ADJUSTMENT."

ordl15568/ss/LJP



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT
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aAs l)lrector of the Board of Zoning AdJustment, I hereby
certify and attest to the fact that on 0Ci 22 1993

v e
a copy of the order entered on that date in this matter was mailed
postage prepald to each party who appeared and part1c1pated in the
public hearing concerning this matter, and who is listed below'

Jerry A. Moore, III, Esqulre
Linowes and Blocher

800 K street, N.W., Suite 840
Washington, D.C. 20001

Mary Treadwell, Chairperson
Advisory Neighborhood Commission 1-B
1012 U street, N.W., Second Floor
Washington, D.C. 20001

Theresa F. Brown
317 V Street, N.W.
Washington, D.C. 20001

Robert Brannum
158 Adams Street, N.W.
Washington, D.C. 20001

Tony Norman
1735 First Street, N.W.
Washington, D.C. 20001

%//%_\

MADELIENE H. R/OBI
Director

DATE: OCT 22 joec




GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

* K

Appeal No. 16990 of American Towers, Inc. pursuant to 11 DCMR §§ 3100 and
3101, from the administrative decision of the Acting Director of the Department of
Consumer and Regulatory Affairs (DCRA) rescinding Building Permits Nos.

B425271, 420358, 429362, et al., relating to the construction of an antenna tower

in a C-2-B District at premises 4623 41st Street, N.W. (Square 1769, Lots 20 and
30).

HEARING DATE: April 29, 2003
DECISION DATE: April 29, 2003

ORDER

PRELIMINARY AND PROCEDURAL MATTERS:

On January 10, 2003, American Towers, Inc.! ("American Towers") filed this
appeal with the Board of Zoning Adjustment ("Board" or "BZA"). The appeal
states that it challenges an October 5, 2000 administrative decision by the Acting
Director of the Department of Consumer and Regulatory Affairs ("DCRA") to

rescind and cancel building permits for construction of an antenna tower at 4623
41st Street, N.W. Exh.' 1.

By letter dated January 14, 2003, American Towers requested that the Board stay
the proceedings pending resolution of related judicial proceedings. Exh. 15. On
January 30, 2003, DCRA filed a motion for dismissal of the appeal as untimely.
Exh. 16. The Board then scheduled a hearing on the appeal for April 29, 2003,
- with DCRA's motion for dismissal to be considered as a preliminary matter. Exh.
17-21. On April 24, 2003, DCRA filed an opposition to American ‘Towers' request
for a stay. Exh. 23. On April 25, 2003, American Towers filed its opposition to
DCRA's motion for dismissal and renewed its earlier request for a stay. Exh. 24.

The Advisory Neighborhood Commission for the subject property, ANC 3E, did
not file a statement on the appeal. Exh. 25.

! Appellant in this case is American Towers, Inc. Exh. 1. Attached to the Appeal is a permit application
(B425271) that listed American Tower Systems as the property owner. Exh. 4. For purposes of this
appeal, the Board will assume that American Towers, Inc. is an aggrieved party.
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On April 29, 2003, the Board heard argument from DCRA and American Towers
on DCRA's motion for dismissal and American Towers' request for a stay. At the

conclusion of the argument, the Board voted 3-0-2 to grant the motion for
dismissal.

FINDINGS OF FACT:

1.  On March 18, 1999, American Tower Systems applied to the Building and
Land Regulation Administration (DCRA) for a permit for construction at 4623
41st Street, N.W,, of an antenna tower and two T.V. antennas with an "[o]verall
height" of 756 feet. Exh. 4. On March 13, 2000, the Building and Land
Regulation Administration issued Building Permit No. B425271 to American

Tower Systems for construction of the proposed antenna tower and T.V., antennas..
Exh. 6.

2. On September 18, 2000, Jill Diskan filed an appeal with the Board from
two earlier administrative decisions of the Zoning Administrator relating to the
proposed construction of a tower at 4623 41st Street, NW. (BZA Appeal No.
16649). In her appeal, Ms. Diskan stated that "[b]Jecause of [the] height of [the
proposed] tower the application should have been referred to the BZA and to the
mayor for an exception." Exh. 16 (Attach. A thereto). Ms. Diskan appealed in her

capacity as Chair of Advisory Neighborhood Commission 3E ("ANC"). Exh. 16
(Attach. C thereto). :

3. On October 5, 2000, the Acting Director of DCRA issued a Notice to
Rescind and Cancel Building Permit No. B425271 and ten other related building
and plumbing permits. The Notice to Rescind and Cancel cited five "errors
identified in the original permit review process that resulted in the erroneous
issuance of these permits": (1) insufficient side yard setback, (2) tower height in
excess of Height Act limitations, (3) absence of any environmental impact
analysis, (4) submitting an application for a construction permit without a
Certificate of Authority to transact business in the District of Columbia, and (5)

applying for building permits without having registered with the Office of Tax and
Revenue” Exh. 5. ‘ -

4, The Notice to Rescind and Cancel provided that the "decision to cancel and
rescind these mnvalid permits will become effective at 5 pm on Tuesday October
10, 2000, unless, prior to 12 noon that same day, I receive written statements,
evidence, or documentation . . . demonstrating that the errors I cited did not take
place." Exh. 5. By letter to the Acting Director of DCRA dated October 10, 2000,

2 The Notice to Rescind and Cancel was mailed to "American Tower Corp." in Massachusetts, "American

Tower Systems" in Virginia, and "American Tower" in the District of Columbia, as well as to other entities
and individuals. Exh. 5. ‘
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John J. Brexnan, I1I, Esq. and Robert Clayton Cooper, Esq., writing on behalf of
"American Lower Corporation," challenged the Acting Director's stated reasons
for rescission and cancellation and requested that construction of the antenna
tower be awathorized to continue, Exh. 22 (attachment thereto).

5. On October 10, 2000, the Acting Director of DCRA. issued a Final Notice
‘Rescindingg and Cancehng the eleven buﬂdmo and plumbing permits that had been
the subject of the Notice to Rescind and Cancel. Pursuant to the Final Notice
Rescinding and Cancehng, the Notice to Rescind and Cancel would "become
effective as of 5:00 p.m. October 10, 2000," and work at the site was to cease by
7:00 p.m. on October 12, 2000. The Final Notice Rescinding and Canceling

provided notice of the right to appeal the "inadequate side yard setback" issue to
thisBoard: '

Please be advised that you have a right to challenge this Notice. In
order to exercise this right, you must appeal the portion of the Notice
that is based upon the inadequate side yard setback to the Board of

Zoning Adjustment. The remaining issues are to be appealed to the
Board of Appeals and Review.

In order to exercise this right, you must file written requests for
hearings with the appropriate Board. A timely -appeal to the Board
of Zoning Adjustment must be filed with the Board at 441 4th Street,

N.W., Suite 210 South, Washington, DC 20001, (202) 727-6311. .
. Exh. 16 (Attach. Gthereto)

6. By letter dated October 25, 2000, on behalf of "American Towers,
Inc.," Mr. Cooper requested that the Board stay the proceedings in BZA
Appeal No. 16649, whlch was stﬂl pending. He explained:

The request for the Stay is simple. The underlying matters
from which the ANC has filed this Appeal, are either moot or are
otherwise presently before the U.S. District Court as Civil Action #
00-2436 (PLF). That pending case, brought by American Towers,
Inc. against the District of Columbia, seeking a judicial
determination that the Permit(s) to construct a telecommunications
‘Tower were unlawfully and illegally revoked by the D.C.

Department of Consumer and Regulatory Affairs on October 10,
2000. . .. Exh. 24 (Exh. 1 thereto).

7. ermlarly, by letter to the Board dated October 26, 2000, Jill Diskan
requested "that ANC 3E's request for an expedited hearing on our Appeal be
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placed on hold, pending the outcome of American Tower Systems lawsuit against
the District government in the Federal courts." Exh. 24 (Exh. 2 thereto).

8. By letter dated October 30, 2000, Jerrily R. Kress, FAIA, Director of the
Office of Zoning, informed Mr. Cooper of Ms. Diskan's request that her appeal
"be placed on hold pending the outcome of the American Tower, Inc. lawsuit in
District Court." Ms. Kress stated: "[i]t is almost certain that this request will be
granted." She then advised Mr. Cooper: "[i]n the interest of maintaining your
options, the Office of Zoning recommends American Tower Systems, Inc. file an
appeal based on the revocation of the permits for the tower." Exh. 24 (Exh. 3
thereto). Mr. Cooper has represented to the Board that he never received Ms.

Kress' letter and that he did not become aware of the letter until receiving a copy
in early 2003. Exh. 24 at 3. '

. By letter dated September 6, 2001, Ms. Kress informed Mr.
Brennan: Please be advised that the Office of Zoning will honor your
telephone request made on September 5, 2001, requesting that the
scheduling of the Board of Zoning Adjustment appeal hearing in the above-
referenced case ["BZA Application No. 16649 — American ~Tower
Systems"] be postponed until the recently filed court proceedings in this
matter are concluded. Exh. 24 (Exh. 5 thereto).

10. In a motion filed on or about December 20, 2000 in the United States
District Court for the District of Columbia in American Towers, Inc. v. The

Honorable Anthony Williams, et al. (Civ. No. 00-2436 (PLF)), counsel for the
District of Columbia (“District”) stated:

Plaintiff [American Towers] was informed that the side-yard setback issue
could be appealed to the BZA and the remaining grounds for rescission to
the BAR. Amend Cmplt. At Exh. 11. In fact, plaintiff has filed appeals
with both bodies. Plaintiffs cannot now seek to have this Court replace the

appropriate District body as the forum for resolution of this dispute. Exh.
24 (Exh. 4 thereto).’

3 In its decision granting the motion to dismiss, the district court acknowledged, but did not appear to rely
upon, the District’s representation that American Towers had appealed fo this Board:

Since American Tower does not contest the fact that it has been provided with post-
deprivation procedures — indeed, it currently is taking advantage of the District’s
administrative procedures by appealing the rescission to the Board of Zoning Appeals
[sic] and to the Board of Appeals and Review, see Defs.” Suppl. Memo. at 8 — the
question for the Court to decide on this motion is whether the notice sent by the District

and the opportunity for hearing provided before rescission were sufficient to comport
with due process.

Exh. 10 at 4.
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11.  Subsequently, in a motion to dismiss filed on October 17, 2002 in the D.C.
Superior Court in American Towers, Inc. v. District of Columbia (Civ. No. 02-
2183), counsel for the District stated: "Under District of Columbia law, plaintiff is
required to seek review of DCRA's decision in the appropriate administrative
tribunals. Plaintiff has in fact brought such administrative appeal in the Board of
Administrative Appeals [sic] ("BAR") but has not sought review in the Board of
Zoning Adjustment ("BZA")." Exh. 26 (Motion at 1-2).

12. By letter dated November 1, 2002, Ms. Diskan informed Ms. Kress that
BZA Appeal No. 16649 was "being withdrawn as moot (without prejudice in the
event the permits in question were ever reactivated), in light of the official
rescission of the permits on October 10, 2000." The letter shows that a copy was
mailed to Mr. Cooper by first-class mail. Exh. 16 (Attach. E. thereto).

13.  On January 10, 2003, American Towers, Inc. ("American Towers" or
"Appellant") filed the.instant appeal --BZA Appeal No. 16990 -- challenging
DCRA's October 5, 2000 decision rescinding and canceling Building Permit No.
B425271 (and the related permits). Exh. 1. Appellant's primary contention on
appeal is that "the final building permit application and related approved
drawings" did not create or provide for a side yard, and "therefore none is
required." Exh. 2. In its "Statement of Ag[g]rievement," filed on January 10,
2003, with 1ts appeal to the BZA, American Towers stated:

This Appeal is being filed in order for the Appellant to
preserve its earlier exercised exhaustion of administrative remedies.
It was previously understood and agreed by the Appellant and the
BZA, that the previously pending action (BZA Case #16649) would
encompass all issues related to that case, including the side yard
issue, and would be stayed pending the resolution of all matters
before the U.S. District Court. However, despite that understanding,
the matter has since been withdrawn and dismissed. So, in order to
preserve its position based upon the status-quo, prior to that
dismissal, Appellant American Towers submits this appeal, and
requests that all matters before the BZA be stayed pending
resolution of all judicial proceedings. Exh. 2.

CONCLUSIONS OF LAW AND OPINION:

One who is aggrieved by a zoning decision must file a "timely appeal" to
the Board. 11 DCMR § 3112.2. The District of Columbia Court of Appeals has
held that the requirement "that an appeal be timely is jurisdictional," and that the
Board lacks the power to consider an untimely appeal. Waste Management of
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Maryland, Inc. v. District of Columbia Bd. of Zoning Adjustment, 775 A2d 1117,
1121 (D.C. 2001). The Court has described the "limit of timeliness" as "two
months between notice of a decision and appeal therefrom," absent "exceptional
circumstances substantially impairing the ability of an aggrieved party to appeal."
Id. at 1122 (emphasis in original), accord Sisson v. District of Columbia Bd. of
Zoning Adjustment, 805 A.2d 964, 969 (D.C. 2002).*

Whether Appellant is appealing from the Notice to Rescind and Cancel
dated October 5, 2000, as American Towers has stated (Exh. 1 & 5), or from the
Final Notice Rescinding and Canceling dated October 10, 2000, as DCRA has
stated (Exh. 16, Mem. at 1 & n.1), the appeal is untimely.” The record in this. case
shows that Appellant had notice of the DCRA’s October 5, 2000 decision on or
before October 10, 2000, the date of Mr. Brennan and Mr. Cooper's letter
challenging the Acting Director's stated reasons for the proposed rescission and
cancellation.  The record in this case also shows that Appellant had notice of
DCRA’s October 10, 2000 decision on or before October 25, 2000, the date of Mr.
Cooper's letter to Ms. Kress stating that the permits for the tower "were unlawfully
and illegally revoked by the D.C. Department of Consumer and Regulatory Affairs
on October 10, 2000.” Moreover, DCRA's October 10, 2000 decision expressly
informed Appellant that "[i]n order to exercise" its "right to challenge this Notice,"

it had to "appeal the portion of the Notice that is based upon the 1nadequate side
yard setback to the Board of Zoning Adjustment."

It follows that the "limit of timeliness" for appealing to the Board from
DCRA's October 10, 2000 revocation decision was reached not later than
December 23, 2000, i.e. two months after the last possible date (i.e. October 25,
2000) that Appellant could have received notice of the revocation decision.

Therefore; in filing BZA Case #16990 on January 10, 2003, Appellant filed more
than two years late. '

In its opposition to DCRA's January 30, 2003 motion for dismissal,
Appellant states:

It was clear from 2000 to 2002 that the parties were in full
agreement to stay all action before the BZA pending resolution of
the related judicial proceedings, and that agreement and
understanding should not now be disturbed. This Appeal presents

the same or similar issues, parties and property presented in the
ANC Appeal.

4 The Zoning Commission's recent rulemaking setting 60 days as the time limit for appeals to the Board did
not become effective until February 7, 2003, and, therefore, is inapplicable to this appeal.



BZA APPEAL NO. 16990
PAGENO. 7

Opposition at 5. However, an agreement among the parties to stay a pending
appeal from DCRA's administrative decisions to issue permits for the proposed
tower (BZA Case #16649) would not have served to extend the time limit for
appealing DCRA's subsequent administrative decisions to revoke the permits for
the proposed tower (BZA Case #16990). Further, Appellant's decision to appeal
the revocation of the permits in the United States District Court did not somehow
relieve it of its responsibility to properly file an appeal before the BZA. The fact
that American Towers "chose to concentrate on avenues that reasonably may have
appeared more promising than an appeal [to the BZA] does not excuse its delay "
in noting such an appeal. Waste Management, 775 A.2d at 1123.

Appellant contends that "[i]t was previously understood and agreed by the
Appellant and the BZA, that [BZA Case #16649] would encompass all issues
related to that case, including the side yard issue," and further contends that,
following the dismissal of that action, Appellant filed BZA Case #1 6990 "in order
to preserve its position based upon the status-quo." But whatever Appellant’s
understanding of the status quo, it is clear from Ms. Kress' October 30, 2000 letter
that there was no agreement to treat BZA Case #16649 as an appeal from DCRA's
decision to revoke the permits. That letter recommended that American Tower
Systems, Inc., "[i]n the interest of maintaining [its] options . . . file an appeal based
on the revocation of the permits for the tower." Such a recommendation would
have been unnecessary if the BZA were treating Case No. 16649 as an appeal of
DCRA's decision to revoke the permits. Moreover, it does not make sense to, as
American Towers contends, treat Appeal No. 16649 as an appeal from both the
issuance and the revocation of the same permits. In fact, the timing is
irreconcilable. The permits were revoked on, at the earliest, October 5, 2000.
'Appeal No. 16649 was filed on September 18, 2000. There is no way that Ms.
Diskan, when she filed the appeal, could have intended it to apply to the
revocation of the permits -- an action which had not yet occurred.

American Towers' injecting itself into another party's appeal of a related,
* but clearly different matter, could not substitute for filing its own appeal with the

BZA. However, in support of its position that it could rely on its involvement in
BZA Case #16649 as the functional equivalent of its own appeal, Appellant also
relies on a statement made by an attorney for the District, in a motion filed in the
U.S. District Court on or about December 20, 2000, that Appellant had filed an
appeal with the Board. Appellant cites this incorrect statement as evidence of the
parties' "mutual understanding” that American Towers' "responsibilities with
respect to the BZA had been satisfied as a result of their injection into the then
pending ANC Appeal.” The District's statement, however, appears to reflect not
an "understanding" but a misunderstanding as to whether American Towers had
appealed to the Board. And even if the parties had agreed to treat BZA Case
#16649 as including an appeal by American Towers, such an agreement, by itself,
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could not satisfy the Board's jurisdictional requirement that American Towers file
a timely appeal. Nothing in the record of this case shows that the Board was ever
informed prior to January 10, 2003 - by any party — that BZA Appeal No. 16649

should have been deemed to include (1) an appeal by American Towers or (2) an
appeal from DCRA's decision to revoke the permits.

Finally, even if there had been some equitable reason, based on the
existence of BZA Appeal No. 16649, for tolling the period during which American
Towers could file an appeal from DCRA's revocation decision, the tolling would
have ended when Appellant received notice of the November 1, 2002 withdrawal
of BZA Appeal No. 16649. The letter of withdrawal shows that it was sent to Mr.
Cooper by first-class mail, and American Towers does not contend that it failed to
receive the letter prior to November 10, 2002. In waiting until January 10, 2003 to
file its appeal, American Towers waited for more than two months after it received
notice that the ANC had withdrawn its appeal. Therefore, even if the period for
appealing had been tolled until American Towers received notice of the
withdrawal of the ANC's appeal, American Towers' appeal would still have been

untimely. Because this appeal will be dismissed as untimely, American Towers'
request for a stay is now moot.

For the reasons stated above, it is hereby ORDERED that (1) DCRA's motion to
dismiss is GRANTED and that this appeal is therefore DISMISSED, (2)
American Towers' request for a stay is DENIED, and (3) American Towers'
motion for rehearing is DENIED without prejudice to its right to move for
reconsideration or rehearing pursuant to 11 DCMR § 3126.2.

VOTE: 3-0-2 (Carol J. Mitten, David A. Zaidain, Geoffrey H. Griffis to

deny, Curtis L. Etherly, JR. and the Third Mayoral Appointee
not present, not voting)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Decision and Order.

ATTESTED BY: W
TERRILY B ESS,&ALA
iréctor, f Zoning

FINAL DATE OF ORDER; JUN 2 52003

PURSUANT TO 11 DCMR § 3125.6, THIS DECISION AND ORDER WILL
BECOME FINAL UPGN ITS FILING IN THE RECORD AND SER VICE UPON

THE PARTIES. UNDER 11 DCMR § 3125.9, THIS ORDER WILL. BECOME
EFFECTIVE TEN DAYS AFTER IT BECOMES FINAL. LM/rsn



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FILED

- ) JUN 1 4 2001
AMERICAN TOWERS, INC., ) NANCY VAR WHIT
‘ ) WHITINGTON, OLERK
Plaintiff, ) US. DISTRICT Count
) |
v. ) Civil Action No. 00-2436 (PLF)
. )
ANTHONY WILLIAMS, MAYOR OF THE )
DISTRICT OF COLUMBIA, ¢t al., )
' )
" Defendants. )
)
OPINION

On March 13, 2000, the Building and Land Regulation Administration
(*BLRA™), a division of the Department of Consumer and Regulatory Affairs (*DCRA”) of
the District of Columbia government, issued a building permit to American Towers, Inc.
(“American Tower”) authorizing it to coﬁi:ﬁénce construction of a 756-foot
telecommunications tower on property American Tower owned on 41* Street near Wisconsin
Avenue in the Tenley neighborhood in NorthWest Washington, D.C. American Tower
prémpﬂy began construction. Oﬁ September 8, 2000, the BLRA issued a Notice of Stbp Work
Order, but then rescinded it a week laier. On September 19, 2000, the District of Columbia
Council péssed legislatvion enﬁ_tled the “Moratorium on the Construction of Certain
Telecommuni_cations Towers Emergency Amendment Act of 2000” (the “Moratorium Act”),

temporarily prohibiting the issuance of building permits for construction or expansion of

telecommunications structures above 200 feet.
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On October 5, 2000, the DCRA issued a notice to American Tower indicating
the DCRA’s intention to rescind and cancel plaintiff’s building permit based on five specific
errors it said it had belatedly identiﬁéd in the original permit review process that resulted in an
ostensibly erroneous issuance of tl;;: permit. See Amended Complaint, Ex. 9 (“Notice of
Intent to Rescind™). In the notice the DCRA invited American Tower to provide “written
statements, evidence, or documentation . . . demonstrating that the errors. . . did nof,tak_e
place.” Id. at 4. On October 10, 2000, counsel for American Tower responded by letter,
addressing each of the five asserted errors. See Amended Complaint, Ex. 1‘0.. Later tﬁat same
day, however, the DCRA responded to American Tower’s arguments in a final notice
rescinding and canceling the permits. See Amended Complaint, Ex. 11A(“F.'1nal Noticé of
Rescission”). The Final Notice effectively halted construction of the 756-foot broadcast tower.

On October 11, 2000, plaintiff filed suit in this Court seéking declaratory and
injunctive relief that would allow it to proceed with the construction of the tower, as wéll as
éompensatory damages of $150 million aﬁd punitive damages of $100 million. In its amended
complaint, filed November 20;' 2000, plaintiff asserts denial of equal protection (Count One);
taking of property and denial of due process (Count Two); deprivation of federal ﬁghts under
color of law (Count Three); violation of tﬁe Telecommunicatidns Act 6f 19'96., 47 U.S.C.

§ 332 (Count Four); equitable estoppel (Count Five)A; conﬁséatory taking (Count Six); willful
'v_iolation of District of Columbia law (Count Seven); and wrongful interference with

prospective advantage and unfair competition (Count Eight).



On November 1, 2000, the Court held a hearing on and denied plaintiff’s
motion for immediate injunctive relief, finding that while plaintiff was likely to succeed on the
merits of certain of its claims, there was no irreparable harm warranting a preliminary
injunction. See Order of Nov. 1, 2000. The Court subsequently set a brieﬁn'g schedule on
defendants’ motion to dismiss, staying discovery until the motion is resofved, see Order of
Nov. 17, 2000, and heard oral argument on the motion. In its motion, defendants contend that-
all of plaintiff’s federal claims — denial of equal protection, denial of due process and violation
of the Telecommunications Act of 1996 — should be dismissed because tﬁey fail as a matter of
law.! Defendants suggést that because these are the only claims that could give this Court
original jurisdiction, the Court should dismiss the case in its entirety and al.low_ it to be refiled
in the “proper” forum — presumably in the Superior Court of the District_of Columbia or

before the appropriaté administrative agency or board. Defendants’ motion will be granted.

1. EQUAL PROTECTION
In Count One of its amended complaint, American Tower asserts that the
District of Columbia’s October 10, 2000 decision to rescind its building permit was arbitrary

and capricious and that it violated plaintiff’s vested property interests by singling it out for

! ~Defendants also argue that even if plaintiff’s federal claims do not fail, the Court

- should either abstain from hearing them because they are too intertwined with the state law claims
that are at the heart of this suit or dismiss the case because plaintiff failed to exhaust its
administrative remedies prior to filing suit. Because the Court will dismiss this case for failure
to state a federal claim, the Court will not reach defendants’ alternative arguments.
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adverse treatment in violation of the Equal Protection Clause.> American Tower asserts that it
‘is similarly situated to several other companies that did not have their building permits revoked
— specifically, three other broadca;t towers iﬁ the Tenley area that all exceed 600 feet in
height — and that the District’s actions have had an adverse impact on it.

To pass constitutional muster under the equal protection component of the Fifth
Amendment’s Due Process Clause, an official government action need only bear a rational
relationship to a legitimate governmental purpose so long as no suspect or quasi-suspect class
is involved. See City of Cleburne v. Cieburne Living Center, 473 U.S. 432, 439-40 (1985).
Because American Towér is not a member of a suspect or quasi-suspect class, the Court must
consider only whether thére was a rational basis for the decision reached by the District to
rescind the permit. See He‘ller v. Doe, 509 U.S. 312, 319-20 (1993); Stéffan v. Perry, 41
F.3d 677 , 684-85 (D.C. Cir. 1994). In defending ’against an equal profection claim, the
government must offer a rational basis for its conduct, but it hés no obligation to present any
evidence to sustain the rationa}ity of its decision. See Steffan v. Perry, 41 F.‘3d'.at 684.
Indéed, the burden is on the one attacking the government’s action “to negative every

conceivable [rational] basis which might support it, whether or not the basis has a foundation

in the record.” Id.

2 The Equal Protection Clause does not apply to the District of Columbia, but the

Due Process Clause of the Fifth Amendment imposes the same equal protection requirements on
the federal government and the District of Columbia as the Fourteenth Amendment’s Equal
Protection Clause imposes on the states. See Bolling v. Sharpe, 347 U.S. 497 (1954).
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The District of Columbia suggests that there are several rational bases for its
decision to rescind American Tower’s building permit, chief. among them that it must enforce
the District of Columbia Height Act, D.C. Code § 5-405(h). '.Originally enacted by Congress
in 1910, the Act requires builders of broadcast towers over 600 feet in height to obtain a
waiver of the provisions of the Act before beginning construction, D.C. Code § 5-405(h), and
provides that any tower built.in violation of Section 5-405(h) constitutes a common nuisance.
D.C. Code § 5-468. The District contends that since the owners of all the other towers cited
by plainiiff obtained waivers of the Height Act while American Tower did not even attempt to
do so, the District did ﬁot act arbitrarily, capriciously or unconstitutionally when it revoked
American Tower’s building permit.

American Tower does not argue with defendants’ assertion that.a violation of
the Height Act would constitute a rationai basis to rescind its permit. Rather, plaintiﬁ.C
contends that it received an implied waiver of the Height Act when the District issued it a
permit to build a tower over the maximum height restriction — even though plaintiff did not
formally request a waiver and even though the building permit it received did not expressly
grant a waiver. The Cpuft has gom‘e sympathy for this argument, since the District -
gdvemment was fully a.ware of the height of the tower throughout the process. The épplication
fqr the building permit submitted to the District described the proposed tower as being 756 feet
high, §§§AAmended Cémplaint, Ex. 3; thev756-foot height was highlighted in a memorandum

from the D.C. Office of Planning to the Chief of the Zoning Review Branch of the DCRA, see
| Amended Complaint, Ex. 4; and the building permit issued by the DCRA described the tower,
including its purpose and its proposed — in plaintiff’s view, its authorized — height. See

5



Amended Complaint, Ex. 5. Whether on these facts plaintiff may be entitled to substantial
money damages on a theory of equitable estoppel or confiscatory taking, however, is irrelevant
to plaintiff’s equal protect‘ion claim.

In determining whether plaintiff has been denied equal protection of the léw,
this Court must decide only whether defendants have offered a rational basis for its action and
whether plaintiff has negatived every conceivable basis that might support the District’s action.
See Steffan V. Perry, 41 F.3d at 684. The District has presented a rational basis for its - |
rescission of plaintiff's building permit — violation of the Height Act — and plaintiff has failed
to negative that rational basis. Itis hot disputed that plaintiff’s tower, if built, would violate
the Height Act. What is disputed is whether the District implicitly waived the Height Act
when it issued the permit. Such a‘question is not one of constitut_ional import; it is a question
of state law and its resolution is bést left to the local courts. The Court-conclu_des mat plaintiff

has failed to state an equal protection claim.

II. DUE PROCESS
In Count Two of its amended complaint, American Tower asserts that the
Moratorium Act passed by the District of Columbia Council and certaig proposed zoning
regulations constitute a taking of property without just compensation and thus violate plaintiff’s
right to substantive due process of law. American Tower suggests that the Moratorium Aét
violates plaintiff’s due brocess rights because it unfairly authorizes the Mayor to halt
construction of the tower and to create a_regﬁlatory scheme that could be used later 1o block

the resumption of construction on the tower. See Defs.’ Motion, Ex. A (Moratorium on the



Construction of Certain Telecommunications Towers Emergency Amendment Act of 2000,
D.C. Act 13-442) (“Moratorium Act”).> It also argues that the proposed zoning regulations, if
passed, would retroactively destroy American Tower’s zoning interests. See Amended
Complaint, EX. 12 (letter from D.C. Office of Planning to D.C. Zoning Commission regarding
recommendation that Zoning Commission consider amending zoning regulatioqs. regarding
standards for antenna towers) (“DCOP Proposal™).

Plaintiff’ s due process claim fails as a matter of law because the Moratorium
Act and the proposed zoning regulations do not affect any vested i)roperty interest American
Tower may have in the building permit: No property interest of American Tower is adversely
affected by the Moratorium Act because the Act by its express terms has only prospective
application. It is not applicable to American Tower because it is a moratorium on the future
issuance of building permits forlteleconununi.cations towers of over 200 feet uﬁtil the Mayor
formulates a policy on the matter. See Moratorium Act § 2. Furtheérmore, contrary ,to'
plaigtiff 8 assertion, the legislation i§sues no llegally binding “directives” to the Mayor
regarding the tower at issue in this case. The Council expressed concerns about the tower and
made requests of the Mayor in 2 section entitled “Sense of the Council,” but it is clear from
t‘ng plain language of thé' Act that those e#pressions of éoﬁcem and suggestions have no 1egél
effect. See Moratorium Act § 3. With respect to the proposed zoning regulations, any claim

plaintiff might hiave with respect to those regulations is not yet ripe, as the regulations have not

: Exhibit 8 to plaintiff’'s amended complaint is an early version of the Moratorium

Act. The version attached as exhibit A to defendants’ motion to dismiss is the final, enacted

version of the Act, which differs in certain respects from the version attached to plaintiff’s
amended complaint,



yet been and may never be approved by the Zoning Commission. See DCOP Proposal. For
these reasons, the Court finds that plaintiff’s substantive due process claim must fail.

Althoﬁgh Count Two of plaintiff’s amended complaint seems to state only a
substantive due process claim, plaintiff argues in its opposition to defendants’ motion to
dismiss that it is also alleging a violation of its procedural due process rights — specifically,
that it was not given sufficient notice or opportunity to be heard before the District of
Columbia rescinded its building permxt Since American Tower does not contest the fact that it
has been PfOVlded with post-deprivation procedures — indeed, it currently is takmg advantage
of the District’s administrative processes by appealing the rescission to the Board of Zoning
Appeals and 10 the Board of Appeals and Review, see Defs.’ Suppl. Memo. at 8 — the
question for the Court to decide on this motion is whether the notice sent by the District and
the opportunity for hearing provided before rescission were sufficient to comport with due
process.

On October 5, 2000, the Department-of Consumer and Regulatory Affairs
issued a notice of intent io rescind and cancel plaintiff’s building permit based on five errors it
said it had belatedly identified in the original permit review process that resulted in an
ostensibly erroneous issuance of the permit. See Amended Complaint, Ex. 9. With that
Notice, American Tower was informed of the specific grounds on which its permit might be
rescinded and Vwas offered an opportunity to respond by a date certain. See id. While
American Tower submitted a response to the Notice, see Amended Complaint, Ex. 10, District

officials found its response to be insufficient to refute the grounds asserted, See Amended



Complaint, Ex. 11.* The DCRA therefore rescinded the building permit on October 10, 2000
without a hearing, effectively halting construction of plaintiff’s broadcast tower indefinitely .
See id.

Although the procedure provided was not as extensive as plaintiff would have
liked, and while plaintiff dfsagrees with the facts and the law upon which the District relied
before issuing its Final Notice rescinding the permit, ihe Court concludes that the District gave
American Tower sufficient notice and opportunity to be heard at a meaningful time and in a

meaningful manner, which is all that due process rei;uires. See Matthews v. Eldridge, 424
U.S. 319, 333 (1976); UDC Chairs v. Board of Trustees of the University of the District of
Columbia, 56 F.3d 1469, 14;72 (D.C. Cir. 1995). The notice sent to American Tower by the
DCRA on October 5, 2000 set forth five reasons why the District believed the permit was
improperly issued in the first place and exi)lai'ncd why it would rescind. it if American Tower
did not prdvide “written statements, evidence, or documentation” by noon on Octaber .10
sufficient to persuade DCRA that its _revasons for rescission were invalid. See Amended
Complaint, Ex. 9, American Tower thus was offered an opportunity to be heard, albeit in
writing rather than in person, sufficiently in aannce of any final action by DCRA. Inthe
Court’s view, this noticé was sufﬁcient to adequately inform American Tower of the proposed

decision and the reasons for it; both the notice and the opportunity to respond were given “at a

¢ In the Final Notice of Rescission the DCRA addresses each of plaintiff’s responses

to the asserted grounds for rescission. See Amended Complaint, Ex. 11. As defendants point out
in their motion to dismiss, plaintiff’s response to the Notice of Intent to Rescind provided
“virtually no factual information challenging the factual predicate of the Notice and very little
argument on the Notice’s legal analysis.” Defs.” Motion at 12. Plaintiff “merely threatened legal
action and presented legal arguments and conclusions.” Id. at 11.
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meaningful time and in a meaningful manner.” Propert v. District of Columbia, 948 F.2d

1327, 1332 (D.C. Cir. 1991) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)); see
UDC Chairs v, Board of Trustees of the University of the District of Columbia, 56 F.3d at
1472-74. Because plaintiff was offered and took advantage of this pre-deprivation proéedure
and was also advised of its right to post-deprivation hearings beforeAthe Board of Zoning
Appeals and the Board of Appeals and Review, see Amended Complaint, Exs. 9 & 11, the
Court cannot find that defendants; violated plaintiff’s right to procedural due process.

The D.C. Circuit’s decision in Tri County Industries. Inc. v. District of
Columbia, 104 F.3d 455 (D.C. Cir. 1997), does not alter this conclusion. In m,n;cy, the
court of appeals found that plaintiff’s right to procedural due process had been vioiated when
the District of Columbia suspended plaintiff’s building permit — a scenario bearing a sufficient
resernblénéc to the one here to warrant serious consideration. See Tri éoumy Industries, Inc.

v. District of Columbia, 104 F.3d at 460-62. As defendants pdint out in their post-hearing

brief, however, the facts in Tri County a;é distinguishable from those in this case. In Tri
County, the DCRA suspended‘ Tri County’s pe_rmit. sua sponte at a public hearing based on
inaccurate information and did not give Tri County any opportunity to dispute the facts upon
which the suspension was predicated. Id. at 460-61. Applying the Matthews test, the D.C,
Circuit found that the ljistrict’s actions.deprived plaintiff of its right to procedural due process.
Id. at 461-62. In this case, by contrast, plaintiff was provided adequate pre-deprivation due
process before the permit was réscinded. §§§_ supra at 8-10. The 'court of appeals’ decision in

Tri County, while instructive, therefore is not directly relevant to this case.
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Finaily, plaintiff suggests that its due process rights were violated when the
District incorrectly interpreted and applied the Height Act and when it improperly
circumvented District of Columbia régulations regarding the revocation of the permit. Such
challenges to .the District’s interpretation of and compliance with its own statutes and
regulations may or may nof have merit, but the resolution of those claims does not implicate

American Tower’s due process rights. See supra at 5-6. Count Two of plaintiff's amended

complaint therefore will be dismissed.?

1. TELECOMMUNICATIONS ACT

In Count Four of its .a.r‘nended complaint, plaintiff asserts that the District of
Columbia’s decision to rescind American Tower’s building permit and vthe D.C. Council’s
moratorium legislation violate several provisions of the Telecommunications Act of 1996, 47
U.S.C. §332. Specifically, pléintiff argues that the District’s actions ﬁnreaéonably |
discrimipate against providers of functionally equivalent services (an alleged violation ‘of 47
us.C. § 332(c)(7X(BX(i)); thét they are not supporte& by éubstantial evidence (an alleged
violation of Section 332(c)(7)(B)(iii)); and that they violate the Act’s prohibition of any
regulation on the placement of wireless fécilities based upon environmental effects (an alleged

violation of Section 332(c)(7)(B)(iv)).

5 Count Three of plaintiff’s amended complaint asserts that defendants deprived

American Tow er of equal protection (Count One) and due process (Count Two) under color of

law. Since the two constitutional claims underlying Count Three are dismissed, Count Thr ee will
be dismissed as well.
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While the Telecommunications Act of 1996 generally preserves the zoning
authority of state and local governments with respect to decisions regarding the placement,
constructién and modification of “personal wireless service facilities,” see 47 U.S.C.

§ 332(c)(7)(A), the Act places five specific limitations on how the state or local government
may exercise that authority.® Defendants afgue that these statutory llimitations do not apply in
ﬁis case, however, because the facility at issue is not primarily a “personal wireless service
facility” and because its actions only affected plaintiff’s primary purpose for building the tower

— the provision of high definition telcvision (“HDTV™) broadcast services. The District

The three limitations at issue in this case are the following:

(i) The regulation of the placement, construction,
and modification of personal wireless service
_facilities by any State or local government or
instrumentality thereof (I) shall not unreasonably
discriminate among providers of functionally
equivalent services; and (II) shall not prohibit or
-have the effect of prohibiting the provision of
personal wireless services. . . .

(iii) Any decision by a State or local government or
instrumentality thereof to deny a request to place,
construct, or modify personal wireless service
facilities shall be - in writing and supported by
substantial evidence contained in a written record.

(iv) No State or local government or instrumentality
thereof may regulate the placement, construction,
and modification of personal wireless service
facilities on the basis of the environmenta] effects of
radio frequency emissions to the extent that such
facilities comply with the Commission’s regulations
concerning such emissions.

47 U.S.C. § 332(c)(7)(B).
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asserts that since its actions did not affect the construction of a personal wireless service

facility or the provision of personal wireless services within the meaning of Section 332, see
47 U.S;C. § 332(c)(7)(C) (deﬁning-“personal wireless services” and “personal wireless service
facilities”), its ability to regulate the facility at issue is not limited by Section 332(c)(7)(B) of
the Telecommunications Act.

Both parties acknowledge that, if built, plaintiff’s tower would provide both
HDTV services and persbnal wireless services. The parfies also agree that while an antenna or
antennas will be added to the tower to provide personal wireless sérvices, the primary purpose
of the tower — and, more importantly, the reason for its height — is to provide HDTV
services. What the parties dispute is whether the existence of even a single personal wiréless
services antenna on a structure such as plaintiff’s, regardless of the structufe’s other purpose or
purposes, automatically subjects that strucfuré to the statutory zoning limitations of the
Telecommunications Act and therefore brings it outside the regulatory authority of the District.
The answer to that question in light of the faéts presented here is clearly no.

Congress simply could not have intended that any structure that haslpersonal
wireless communications as é secondary purpoée is beyond the zoning authorify of the state or
local government. The reason fér the exéessivé height bf the tower in this case is the fact that
it must be tall enough to provide HDTV services, not personal wireless cormﬁunication;
services. The District’s conégrns with the construction of plaintiff’s tower stem from its
prqposed heigh't and thus from the fact that it is primarily an HDTV tower, not a personal
wireless service facility. The District’s actions with respect to plaintiff’s tower do not prevent
it from constructing a “personal wireless service facility” on American Tower’s site or from

13



providing “personal wireless services.” Unfortunately for plaintiff’s claim of federal
jurisdiction, the zoning limitations set forth in Section 332(c)(7)(B) of Telecornmunications Act
do not apply in this case; plaintiff simply is nbt entitled to the protections from local regulation
that the Act may provide in other céntexts.

Even if the lirnitations of the Telecommunications Act did apply, it does not
appear that the District violated any of those provisions. As discussed prev_iously with respect
to plaintiff’s equal protection claim, defendants’ actions neither “unreasonably discriminated
among the providers of functionally equivalent services” nor had “the effect of prohibiting the
provision of personal wireless services.” 47 U.S.C. § 332(c)(7)(B)(i). Italso is clear that
since the factual and legal reasoning behind the District’s decision to rescind the permit was
explained to plaintiff in writing, see Amended Complaint, Exs. 9 & 11, and since that
explanation indicates that the District's actions were sup.portedvby substantial evide.nceAin the
record before it, the requirements of Section 332(c)(7)(B)(iii) were satisfied. Finally, while
Section 332(0)(7)(B)(fv) of the Act prohibifs any regulation on the placement of wireless
facilities based upon environméntal effects, the restriction by its explicit terms applies only to
regulations on facilities based oﬁ cdncems over radio frequency emissions. Because the
District’s expressed concern was over fa]lihg ice and the resulting safety risk, the District’s
action would appear to f;all 6utside of Section 332(0)'(7)(B)(i\{)’s prohibition. The Court

therefore will dismiss Count Four of plaintiff’s amended complaint.
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Since all of plaintiff’s federal claims fail as a matter of law, they will be
dismissed with prejudice. Plaintiff’s non-federal claims are quintessentially local in nature;
they therefore wm be diémissed without prejudice to their being refiled in a more appropriate
forum. See 28.U.S.C . § 1367(c)(3). An Order of Dismissal consistent with this Opinion will

issue this same day.

SO ORDERED.

PAUL L. FRIEDMAN
United States District Judge

DATE: ta\v-l | oy
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BOARD OF ZONING ADJUSTMENT ) ‘/
FOR THE DISTRICT OF COLUMBIA ¢t C
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Appeal of Kalorama Citizens Association from

The Decision of DCRA Issuing Building Permits
B455571 & B455876 Notwithstanding Non-

Compliance of Plans with FAR, Height, and Setback
Requirements with respect to 5-story Apartment in R-5-D
Zone at 1819 Belmont Road, N.W. (Square 251, Lot 45).

BZA No. 17109

P i

Appellant’s Supplemental Memo on Historical Treatment By Corporation Counsel
and Zoning Authorities of Roof Structure and Basement FAR Issues

L Treatment of Penthouse-enclosed “Mechanical Equipment”, and Antennas, as
Roof Structures that May Exceed Height Act Limits.

The Height Act provides that “spires, towers, domes, minarets, pinnacles,
penthouses over elevator shafts, ventilation shafts, chimneys, smokestacks and fire
sprinkler tanks” may be approved to exceed the Height Act limit, provided that, among
other things, these structures “cannot be used for human occupancy.” DC Code §6-

601 .OS(h). At the hearing on March 9, 2004, Counsel for Montrose suggested that,
because the Height Act has been interpreted by the Zoning Commission to allow
pénthouses for air conditioning or heating equipment, or antennas—structures that are not
including in the Act’s enumeration of roof structures—to exceed the Act’s height
iimitation, that the roof deck and railing at issue in the present case should be permitted.
See, e.g., 11 DCMR § 406.8. However, the Zoning Commission’s additions to the list of
statutorily-enumerated roof structures narrowly hews to the rationale of a 1953 opinion of
the Corporation Counsel, which opinion provides a closely reasoned analysis that cannot

be expanded to encompass roof decks or other structures intended for human occupancy.




In 1953, the then Corporation Counsel, Vernon E. West, was asked whether the
term “penthouses” might include penthouses for housing heating or air conditioning
equipment, and “perhaps other kinds of equipment which ordinarily might be located
within a building”, and whether the prohibition on “human occupancy” precluded the
presence of an operating engineer in such penthouses. See Memorandum to the
Commissioners from Vernon E. West, Corporation Counsel (July 27, 1953), attached as
Exhibit 1. In a narrowly reasoned opinion that relies closely on the language employed
by the Height Act, the D.C. Corporation Counsel concluded:

the phrase in [§6-601.05(h)], “penthouses over elevator shafts” may be construed

to include penthouses over stairways leading to the roof and penthouses over

other utilities necessary in connection with the operation of a building, but not to
include penthouses to be used for residential, office or business purposes.

Further, I have concluded that the term “human occupancy” as it is used in [§6-

601.05(h)], should be construed to preclude the construction or use of penthouses

for residential, office or business purposes, but not to preclude the presence in
such penthouses of building maintenance personnel charged with the operation
and maintenance of the building’s utilities.
Id. at 4 (emphasis added). The current Zoning Regulations reflect this position, in
providing that “Housing for mechanical equipment or a stairway or elevator penthouses
may be erected to a height in excess of that authorized in the district in which located”
(§400.8, for the R districts'). Subsequently this interpretation regarding functional

equipment on the roof was extended to include roof-mounted antennas, which necessarily

are freestanding structures and cannot be fully enclosed in a penthouse (note that

! Identical provisions are included for the SP, CR, C, C-M, M and W Districts. See 11 DCMR §§ 530.5,
630.5,770.7,840.4 and 930.4.



antennas mounted on roof-top towers were arguably already covered by the term
“towers” in §6-601.05(h) of the Height Act).? |

It is clear that this interpretation of the Height Act to include by analogy other
types of mechanical equipment connected with the ﬁmctioning' of the building than those
originally enumerated in the Act, with an explicit prohibition on use of such facilities for
residential purposes, cannot remotely be construed as including a roof deck and railing,
the sole purpose of which is for residential use and occupancy and which by no stretch of
the imagination can be regarded as essential to or otherwise connected with the operation
of the building. Such an interpretation of the Height Act simply cannot be squared with
the plain language of the Act.

Accordingly, the Corporation Counsel’s 1953 opinion provides a narrow rationale
justifying the Zoning Commission’s addition of penthouses and antennae to the list of
roof structures permitted to exceed the Height Act’s height limits. However, it is
important to note that, unlike the Zoning Commission, the Zoning Administrator does not
have the discretion to include additional roof structures to the list of structures set out in
11 DCMR § 400.8, which are permitted to exceed the Act’s height limitation, even if the
addition of such structures would be consistent with the rationale of the 1953 Corporation
Counsel opinion. The Zoning Regulations do not contain the words “or similar
structures” after the enumeration of roof structures that are permitted to exceed the
Height Act’s height limitation. The Zoning Administrator’s discretion — as well as that of

this Board -- is limited to the interpretation of the Zoning Regulations, and only the

* See 11 DCMR §400.3, for the R districts: ™A spire, tower, dome, pinnacle, minaret serving as an
architectural embellishment, or antenna may be erected to a height in excess of that which t his section
otherwise authorizes in the district in which it is located.”

[VS)



Zoning Commission has the discretion to promulgate what it might view as a reasonable
interpretation of the provisions of the Height Act.
1 Historical Treatment Zoning Authorities of Basement FAR Issues.

There is no dispute in this case that a portion of the basement level of the project
is more than four feet above grade, and therefore not properly excludable as “cellar”
from Floor Area Ratio (“FAR”) calculations. See 11 DCMR § 199.1 (“the term ‘gross
floor area’ shall not include cellars;” the term “cellar” means “the portion of a story, the
ceiling of which is less than four feet (4 ft.) above the adjacent finished grade.”). Instead,
Appellants challenge the “perimeter” method used by the Office of Zoning to calculate
the portion of the basement level that is includable within the FAR where some bﬁt not
all of this space is more than four feet above grade. The “perimeter” method calculates
the percentage of gross floor area of basement to include in FAR by constructing a ratio
between the length of the perimeter of the basement and the length of some designated
portion of that perimeter (in this case, the front bay wall). As Appellant has
demonstrated, this method does not provide a rational basis for calculating gross floor
area since the gross floor area includable in FAR remains constant regardless of the
steepness of the actual grade, and moreover, bears no rational relationship to the length
(and resulting floor area) of the basement.

- In response, the Zoning Administrator’s representative testified at the hearing on
March 9 that the “perimeter method” was the accepted methodology for calculating
basement FAR in the case of row dwellings. However, as is demonstrated by the
attached declaration by Mr. Jim Fahey, who served as Zoning Administrator from 1970

to 1986 (and served in the District of Columbia government in capacities relating to



zoning from 1949 to 1970), the historical treatment of this issue by the Office of Zoning
recognized the special problem in distinguishing between a “basement” and a “cellar” for
purposes of determining “gross floor area,” in the case of a row house or other building
where the grade on either side could not be observed because the building was directly

abutted by other buildings on €ither side. See Exhibit 2, attached hereto. To address this

problem, the method devised and subsequently applied by the Office of Zoning involved
drawing a grade plane line, from the grade at the front of the building to the grade at the
rear of the building. I/d This grade plane was then used to determine how much of the
floor area should properly be treated as “basement” and included in “gross floor area”,
because the ceiling was four or more feet above the average grade plane, and how much
should be treated as “cellar.” The so-called “perimeter” method applied here by the
Office of Zoning was not the methodology that was historically applied to deal with this

situation. Id.

Respectfully submitted,

Andrea C. Ferster

1100 17th Street, N'W. 10th FL
Washington, D.C. 20036
(202) 974-5142

, Counsel for Kalorama Citizens Association
April 6, 2004
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GF.S-Iv
Jul.27, 1953

T0s TEE COMMISSIOHRERS

IN K2t Whether penthouses mxy be censtructed ebove the baight
lisdts estzblished by the Act of Congress spproved Jtaeo
1, 1910, regulating the hedght of dldings, for prr-
poses other than to cover elevater shafts; and whsther
the presence of zn cperating engine=r in such pent-
houses constitutec fhmon ocewmancy® within the pean-
ing of such Act.

There heve been referred to this office for an cpinicn certsin
questicns which heve been raised by ths Chief Enginesr of ths Department
of Tnzpectien, relating to the permissible wse of peathouses eonstructed
sbove ths height 1imits established by section 5 of the Aot of Congress
spproved Jeme 1, 1910 (36 Stat. 152, &8 mmended; sec. 5-L05, D. C. Cods,
1951 ed.)s These questicns may be expressed briefly as follows;

le M=y the Act of Jeme 1, 1910, permitting the canstruvcticam of
rpenthouses over elevatoar shafts® to a greater height than
exy li=it set by the Act, be construed to permit the con-
struction of penthouses for the purpose of housing air-
cenditdiening equirment, keating equipment, and perhsps other
Xizds of equipment which ordinarily might be located within
& builldirs?

2. Does the phrass R"humsn occupancy® &3 uged in the Act of
Juae 1, 1910, in caonectien with the constructien or use
of penthouses, preclude the presences of zn cperating engineer
in penthouses centaining air-corditiening or beating equip-
ment, including boilers?

The snswers to the foregoizg quesiticns depend wpom en interpretatica
of the 1t paragrzoh of Sectiem 5 of the Act of Jume 1, 1910, thes per-
tizend part of which resds es fellcwa,

*Spires, tosers, do=ss, Einzrets, pinnacles, pemt

kouzes over elsvator shafis, venillation shafis, ehirmmeys,
smokestacks, and fire gprinkler {anks =gy be erected to0 2

FPYITRTm 17 -
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greater height than any limit prescribed in the Act

when snd as the gsme ray be epproved by thes Comsmissicners
of the District of Colux=bia: Provided, bowever, That such
structurea when above such 1imit¥ of height shall be fire-
proof, and no floor or compartment thereof shall be con-
structed or used for buman cccupancy above the top story
of ths building upon which such structures are placed:
And provided, That peat houses, ventilation sbafts, and
Tanks shall be set back from the exterior walls distances
equal to their respective heights sbove the adjacent roof:
PR EEN

In comnection with the first of the abeove questions, however, it is
also necessary, in construing the statute, to consider any long-standing
ad=zinistrative interpretations of the statute with respect to the con-
structien of penthouses for other uses than “over elevator ghafts®,
inasmuch a2 the "leag-continued contemporsneous and practical inter-
pretation of a statute by the executdve officers charged with its
gdninistrztion » # # # # constitutes an invelusble ald in detervdning
the mexing of a doubtful statute.® Sutkherlard, Statutory Constructdom,
sec, 5103, It might be 2aid that the phrase ®"penthouses over elevatcer
shafts® iz plain end wmszmbigrous, permitting the construction of penti~
houses only over elevator shafts, and that therefore there 1s not need
for addnistrative constructicn of this phrase, But it =y hardly be
said thst Congress, by the use of this phrsse, intended, for example,
to prohibit the construction of penthouses over stairwvagys leading to
the roof of a bunlldirg, as is commonly the practice in the comstruction
of buildings, &nd as was the practice st the time the Act of Jume 1, 1910
was enacted, according to persons in the Department of Inspection bsving
knowledgze of the constructica practdces 2t that time,

It vould sppear, tharefore, that the phrase vpenthouses over
elevator shafis®, rathor then badng plsin ard unsmbiguous, bas reguired
interpretation by the officials of the District of Coluzbia charged with
the adzdnistration of the statute containing the phraze. The Director
c¢f Ionspecidon over ihs yexrs has interpreted the statuts as permitting
the comsiructien over the beight 1ixit of penthouses to provide sbhelter
for air-conditdening equipment svch &r water towers, evepcrative con-
denserz, ond air-conditioning fans. ‘“The question now erdises, however,
ir the light of changed censtructicn practices, whether thz Director's
irterprelatica of tke statute mzy extand to prrmditing the cematructiom

of penthouses to shelter heatirz equinment including boiless. Muck of
its edir—cornditiconirg zzd heatdirg ecuiprant In use todsy regquires the
cervices of cperating entdineers, and ihe presence of operating ecginsers
in penthovses coostructsd sbove ko permiesible height 1iwdid 2lso in-
vclves en interprotetdon of ths mecring of the phrese Fhuoman occupazcy™,
3 uvseld in the pct of Jume 1, 1910,

In ecoaccdon vith tke coomideorzticn of both of ths geesticns dis-
crzzrl iz this £€2inden, it is of interest 1o comsider the intent of tkhs



~3 -

Congress in enecting the Aet of June 1, 1910. Strengely enough, al-
though it is commonly believed that the purpose of the Act was to pre-
sexrve the skyline of the city and to prevent the overshedowing of the
Cepitol by excessively tall buildings, it would notl sppsar that the
Congrees, at the time it wes considering the bill that later becaxme

the Act of June 1, 1910, had such a pwrpose in mind. Rather, according
to & statement by one of the sponsors &f the till during debate in ths
House of Representatives, tre principal concerm of the Congreass involved
the lack of fireproofing on the ®upper or mancard stories® of buildings
then constructed, and the sponsor steted "this act is for the purpcse of
requiring that buildings of a certain height shall be of fireprcof material
throughkout.® (Congressionzl Record, Vol, 115, pe L535.

Another consideration of the Congress during its debate om what
later became the Act of June 1, 1910, would zppear to relate to matters
of light and ventilation, &s the following exchange during the dszbats
tauld indicate:

"}R. CAMPBELL (a sponsor of the bill) The buildings on
Pennsylvania avenus would be limited to the height pro-
vided for in this bill (160 feet).

"MR. SIMS., Now, why should they be perzitted to be, sy 30
feet higher on Pemnnslyvania avenue thzn any other business
street or otherwise in the city?

"MR. CAMPBELL., It is the widest street in the city,
"MR., SIMS. Is not XNew York avemue fully &s wide?
"MR. CAMPBELL, Noj Peanalyvenis Avenue is the wider,

*MR, SIMS, Is 1t the object snd purpose of regulating the
height of buildings in the District of Colurbia that the
height of buildings should be regulated on each street in
reference to the width of that particular strest?

*MR. CAMPBELL., We are far below the linit of height that
could be provided for on Pemnsylvania Avenue when we pro-
vide for 160 feet." (Conge Record, Vol. L5, p. 6799;
perenthetical notations added)

Accordingly, it would seem that the last paragraph of sectica S of
the 2ct of Juwme 1, 1910, should be comsirved in the light of the intent
of the Congress in enacting the Act; i.e., in terms of fireprcofing and
of light and ventilation,

(m this bzsig, therefore, it would sppear that the 61st Comzress,
irzofar 2s pepthouses were dnvelved, was not concimmed 2o mush viih ks
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use to which such penthouses would be put e&s with the fireproofing of
such penthouses, and 1t would sesm there was no objection on the part

of Congress to tke construction of fireproof penthouses above the height
limit, just so such penthouses were (1) set back from the exterior walls,
apparently for reasons of light and veatilation, and (2) were not cen-
structed or used for bhwaan occupancy.

The term "humcn occupancy” mereover, perhsps should be construed in
the 1ight of the intent of the Congress in enacting ths Act., Thse Com-
gress, in specifically recognizing the necessity for elevator machinery
above ths height 1imit, obviocusly did not interd that no elevator mach-
inery repairman could enter the penthouse over such meshinery for the
purpose of repairing it. Yet in one sense this is *huian occupancy” of
such a penthousa,

The term “occupancy™ means, to quote Webster's New International
Dictionary, 2nd Edition, the ®act of taking or holding possession©,
An roccupant”, to quote the same suthority, is "cne who occupies or takes
possession; one xao has the actual use or possessgion of a th_tngh "occupy®
means "to take or enter uwpon possession of; to hold possession of, to hold
or keep for use; to use™; while moccupation™ means ®"azctusl possession or
controlr, I s= of the view, therefore, that the prohibition of Thuman
occupancy™, in the last paragraph of section 5 of the Act of June 1, 1910
was intended by the Cangress to prevent the use of enclosed space above
the beight 1imit for residential, office or business purposes, either by
the owner of & building or by any tenant holding under him, but was not
intended to preclude the use of such space in connection with the maine
tenance of such building and the operation of its utilities. I am of the
view, therefars, that the last paragraph of section 5 of the Act of June 1,
1910, does not prohibit the pressnce of building maintenance persomnel in
fireproof structures conatructed sbove the permissible height li=mit,

In surmation, I caused a study to be made of the Act spproved
June 1, 1910, and the legislative history of such Act, wtth particular
reference to the lest paragraph of section 5 of such Act, &8 a result of
which I bave concluded that the phrase in such paragraph, "penthouses
over slevator shafts", may be construed to incluvde penthouses over stair-
ways leading to the roof amd penthouses over other utilities necessary in
connection with the cperation of a building, but not to include penthouses
to be used for residential, office or business purpsses. Further, I hsave
concluded that the term "human occupancy® &8 it is used in such parsgraph
should be construed to preclude the constructicm or use of penthouses for
residential, office or business purposes, but not to preclude the presence
in such penthouses of buildirng maintenancs persomnel ckarged with the
cperation and maintensnce of the tuildingts utilitdes,

The mezorandum of the Chief Engineer of ths Depaxrtment of Inspection
also refers to paragrazph nuszbsared 1 of Section XIIT of the Zoning Regula-
ticns of the District of Ccaluxbia, a3 s=ernded, vhich reads as follow=:
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*»l. The provisicas of the Act of Jume 1, 1910, as 1o
spires, tovers, domes pinnscles (sic), penthoudes over
elevator ahafts, ventdlatdon ehafts, chimneys, smoke stacks,
end firs-sprinkler ten%s shall ceatdnus in full force and
effect, except that oz buildings herafter erected the Com-
missioners of the Districet of Columbia shall not gpprove the
construction of firs-sprirlder tanlks, water towers, or bous-
ing for air conditicning to 2 height in excess of 130 fesl
measured from ths lsvel of the curd cppesits the middle of
the froat of the budilding. Fire sprinkler tanks, water
towers, or housing fcr &ir conditicning equipsent may be
erected or enlarged on bullddngs existing prior to December
1, 19LL 8s provided under Section XXIII of these regulations,
(As amenied Dec. 1, 19kl and Peb. 25, 1948.)r ’ '

This regulation of the Zoning Cczrrlssion, as bas been pointed ocut in
the memorandur of the Chief Engineer of the Departwment of Inspecticn, wou
appear to heve a8 double effect. First, it imposes a limitatdon on the Ac
of June 1, 1910, sirnce it prohibits the construction of fire~sprinkler
tanks and water towers above 130 fest, although the June 1, 1910, Act
specifically permits fire-sprinkler tanis ebove the 130-fool helight ldmi+
and m=y be construsd to permit vater towess gbove that limit., But more
ixportant, the regulation wuld spear to delimit the Act of Jwme 1, 192C
by irpliedly authorizing the construction of housing for air conditioning
equipzent above ary height 1limit established by the Jume 1, 1910, ict,
with the exception of the 130-foot height limit, It would zppear, there-
fore, that the Zconing Comaissien, like the Direstor of Inspections, hzs
construed the phrase "penthouses over elevator shaftsa® to permit thse
construction of housing for alr-conditioning equipment 2bove all height
li=its except the 130-foot height 1ixmit,

The Zoning Regulations of the District of Columbiz, &8s emended, hsr
been promulgated by the Zoning Comxdssion of the District of Colwstde
under the authority contained in the Act spproved June 20, 1938 (52 Stat
797, &8 saended; Title 5, sections 13 through 428, D. C. Code, 1951 ed.
Among other things, such Act epowers the Zoning Commission to regulste
the height of bulldings, except the permissidle height of =y bullding
shall rnot exceed the maxdmm height of buildings authorized by the Act
of Jue 1, 1910, supra. Further, section 12 of the Act of June 20, 1938
(section 5-L2L, D, C. Cods, 1951 ed.) provides:

"Sec, 12. Whersver the regulations made under the authority
of this Act require a greater width or size of yards, courts, or
other cpen speces, or require a lower height cf buildirgs or
emaller mumber of siories, or rsquire a greater percenilzge of
lot 4o be left wnoceupied, or izpoeze cther higher standards thea
are required in or wdsr sny otiexr siztute or mumicipal regulatiom:
the regulaticns =z2ds mader guthority of this Act zhall goverm, = #
{Trderssoring supplied)
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Accordingly, I am of the cpinion that altbough the Act of Jums 1,
1910, may be constirued to permit the construction, above the maximm
height lixite established by such Act, of penthouses sheltering duilding
utilities, providing such penihouses meset the other requirements of such
Act, neverthseless paragreph 1 of Section XIII of the Zoning Regulations
of the District of Columbia has the effect of prohibiting tha constructiion
of such penthouses above the 130 foot height 14wmit, although impliedly
pernitting the construction of peanthouses for air ccaditioning equipmasnt
ebove the lower hedght limits established by the Jjwne 1, 1910, Act,

The Chief Engineer of the Department of Inspection concludes his
memorandwa of Jwe 16, 1953, wiih the following paragraphs:

"It is zpparent that a situstion difficult both for this
office ard for the architects, owmers, and mechanical engineers
¥ill continue to exist mntil both the Act of 1910 and the Zon-
ing Regulations are clarified znd a consistent and equitable
policy established for both.

nTt s9ems to me that the intent and limitation of thks
Act of 1910 should be established by Commisgioners directive,
and that thereafter the Zoning Regulations be clarified in
order to be consistent with such direcidive,

"7t is recomsended that suvch directive clearly establish
vhat equipment may be in a 'penthouse! above the helght limit
s established by the Act of 1910, that there be a limiting
gize to such pent-house based on a percentage of roof area,
and that the Zoning Commission establish regulations con-
sistent therewith, also for such pent-houses as exceed the
ganing height limits bud are not above the limits established
by the Act of June 1, 1910.*

Inssmuch as in xy view, the Act of June 1, 1910, may be comstrued to
permit the camstruction, above the various height limits established by
such Act, of penthouses to house untilities necessary in the cperation of
buildings, and to permit the presence in such penthouses of perzsomnel re-
quired to operate such utilities, the cnly action required of the Cc=
missioners with respect to establishing "the intent and limitation of
the Act of 1910" would be to direct their Secretary to forward a copy
of this opinien 4o the Director of Inspection for his inforwmation and
guidance,

But as has been pointed out eazrlier;, the coasiructien of the Act of
Jume 1, 1910, is not a1l that is required to furmizh the ¥clarifiecatioa®
resc==sanded by the Chief Enginesr, Sirnce the Zoming regul=ziiczs prohibdt
ths comstructien of fire-sprinkler tanks, w=ier torsrs, or housiag, for
sir-conditisning egquipment abeve 130 fesi, such regulations effectively
esteblish, for all buildirge, za extre=me boight of 130 fest, not in-
eledties gpires, domss, plmmasles, peatbouses ever alevater shafis,
ventilatdon ghafts, chimmegya, and emokestlacks,



RECO{ENDATIONS 3

1. Tpat althouvsh the Act of June 1, 1910, regulatipg the height
of budldings, may be construed to permit the constructicn, above the
various height limits established by suvch Act, of penthouses to shelter
building utilities of 211 kinds, arnd fo permit the presence in such
penthouses of building maintenance persocanel, paragraph 1 of gectiom XIIT
of tha Zoning Regulations prohiblits ths construction sbove a bheight of
130 feet of fire-sprinkler tenks, water towers, and penthouses for air
conddticning equipzent, '

2. Tha% should the Commission=rs desire to authorize the Director
of Inspecticn to gpprove plans for the construction, above the maximm
height limits established by the Act cof June 1, 1910, of penthouses to
shelter building utilities, it would eppear necessary that there first
be a change in the z.onj.n° Regulaticns of the District of Colwsbia, which

are controlling.

3. That the Comczissioners forward a copy of this ocpinion to (1) ths
Director of Inspection, D. C., and (2) the D, C. Building Code Advisory
Camxittee, for eppropriate recommendation relating to the desirability
of amending the Zoning Regulations of the District of Columbia 50 as to
clarify the present uncertainty rezarding the construction, above certain
height 1imits, of penthouses to shelter building utilities,

/8/ VERNON E. WEST,
Corporation Counsel, D. C.

RFK:hs
7/2L/53



GOVERNMENT OF THE DISTRICT OF COLUMBIA
ENGINEER DEPARTMENT
DEPARTMENT OF INSPECTION
WASHINGTON 4, D. C.

ADDRESS REPLY TO
DIRECTOR or INBPECTION

May 13, 1953.

To Wham It May Concern:

" Re: Housing for air conditioning equipment
above 130 foot level,

Prior to December 1, 19Uk, fire-sprinkler tanks, water
towers and air conditioning equipment were permitted above
height limits of buildings as established by the Zoning Regu-
lations and the Act of June 1, 1910, whichever was the more
restrictive,

n Nevember 15, 19LL, a public hearing was held by the
Zoring Comnission to corsider amendments regarding tne location
of air conditioning equipment above the 130 foot height limit,
The Commission evidently felt that air conditioning equipment
was unsigntly, and where fans were used they created a noise
nuisance. The upshot was that the following amendment in part
was premulgated: ™#  # . % # the Commissioners of the
Tistrict of folumbia shall not approwve the construction of fire-’
sprirkler tarks, water towers, or housing for air conditioning
equirment to a height in excess of 130 feet measured from the level of
the curb opposite the middle of the front of the building, * # v

The erection of ventilating shafts permitted by the Act of
Jure 1, 1910 was not included in the above mentioned prohibitions.
However, I am of the opinion that the installation of fans is not

permitted,

The Americtan Society of Heating and Ventilating Engineers
defines "Air Cohditioning: The simultaneous cofitrol of-all, or at
least the first three, of those factars affecting both the physical
and chemical conditions of the atmosrhere within any structure,
These factors include temrerature, humidity, motion, distribution,
dust, bacteria, oders and toxic gases, most of which affect in
greater or lesser degree human health or éomfort," and “Ventilation:
The process of supplying or removing air, by nature or mechanical
maans, to ar from any space.®

For purposes of administration, air conditioning and forced
ventilation should be considered as synommous,

ROBERT H, DAV1S,
Tirector of Inspection, D. C.
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" YARD OF ZONING ADJUSTMENT
+ <R THE DISTRICT OF COLUMBIA

Appeal of Kalorama Citizens Association from

The Decision of DCRA Issuing Building Permits
B455571 & B455876 Notwithstanding Non-
Compliance of Plans with FAR, Height, and Setback
Requirements with respect to 5-story Apartment in an
R-5-D Zone at 1819 Belmont Road, N.W. (Square 251,
Lot 45).

BZA No. 17109

Statement of James J. Fahey

I am James J. Fahey. I served in the District of Columbia government in capacities
relating to zoning from 1949 to 1986, serving as Zoning Administrator from 1970 to 1986. In
1958, when the concept of “floor area ratio” was included in the Zoning Regulations, we had a
special problem in distinguishing between a “basement” and a “cellar” for purposes of
determining “gross floor area”, in the case of a row house or other building where the grade on
either side could not be observed because the building was directly abutted by other buildings
on either side. In order to devise a method for determining how much of the first floor should
be fairly included in “gross floor area”, my predecessor as Zoning Administrator, for whom I
worked at the time, consulted architects and others about the best method of measurement to
employ. The method devised and subsequently applied by our office involved drawing a grade
plane line, from the grade at the front of the building to the grade at the rear of the building.
This grade plane was then used to determine how much of the floor area should properly be
treated as “basement” and included in “gross floor area”, because the ceiling was four or more
feet above the average grade plane, and how much should be treated as “cellar”. This method
did not involve any determination of the ratio between the length of the perimeter of the
basement or cellar and the length of some designated portion of that perimeter, which the
Zoning Administrator would not have regarded as relevant for purposes of determining gross

floor area. ﬁ
}7)\/(,?47’187 9’: \‘;C{’,/&ﬂﬁ
James. Fahey (/)
ACKNOWLEDGEMENT
State of 7%44

County of f@/ A w eln

I, Lvgenr (- Liss 7 , aNotary Public of said county, do hereby certify that James J. Fahey, whose
name is signed to the foregoing wntmg bearing the date of the Zr~Aday of {% { _, 2004, has t his day
acknowledged the same before my in my said Coun?'

Given under my hand this JaA day

Notary Pubhc

« . . { Vv
My commission expires wly Gonun. S, VA / 0w oAy 7 - nras &
71




BOARD OF ZONING ADJUSTMENT ,c/
FOR THE DISTRICT OF COLUMBIA ¢ C .
Y. C. 0y

Appeal of Kalorama Citizens Association from

The Decision of DCRA Issuing Building Permits

- B455571 & B455876 Notwithstanding Non-

- Compliance of Plans with FAR, Height, and Setback
Requirements with respect to 5-story Apartment in R-5-D
Zone at 1819 Belmont Road, N.W. (Square 251, Lot 45).

BZA No. 17109

N N N N Nt N N’

Appellant’s Supplemental Memo on Historical Treatment By Corporation Counsel
and Zoning Authorities of Roof Structure and Basement FAR Issues

L Treatment of Penthouse-enclosed “Mechanical Equipment”, and Antennas, as
Roof Structures that May Exceed Height Act Limits.

The Height Act provides that “spires, towers, domes, minarets, pinnacles,
penthouses over elevator shafts, ventilation shafts, chimneys, smokestacks and fire
sprinkler tanks” may be approved to exceed the Height Act limit, provided that, among
other things, these structures “cannot be used for human occupancy.” DC Code §6-

601 ‘OS(h). At the hearing on March 9, 2004, Counsel for Montrose suggested that,
because the Height Act has been interpreted by the Zoning Commission to allow
pénthouses for air conditioning or heating equipment, or antennas—structures that are not
including in the Act’s enumeration of roof structures—to exceed the Act’s height
limitation, that the roof deck and railing at issue in the present case should be permitted.
See, e.g., 11 DCMR § 406.8. However, the Zoning Commission’s additions to the list of
statutorily-enumerated roof structures narrowly hews to the rationale of a 1953 opinion of
the Corporation Counsel, which opinion provides a closely reasoned analysis that cannot

be expanded to encompass roof decks or other structures intended for human occupancy.




In 1953, the then Corporation Counsel, Vernon E. West, was asked whether the
term “penthouses” might include penthouses for housing heating or air conditioning
equipment, and “perhaps other kinds of equipment which ordinarily might be located
within a building”, and whether the prohibition on “human occupancy” precluded the
presence of an operating engineer in such penthouses. See Memorandum to the
Commissioners from Vernon E. West, Corporation Counsel (July 27, 1953), attached as
Exhibit 1. In a narrowly reasoned opinion that relies closely on the language employed
by the Height Act, the D.C. Corporation Counsel concluded:

the phrase in [§6-601.05(h)], “penthouses over elevator shafts” may be construed

to include penthouses over stairways leading to the roof and penthouses over

other utilities necessary in connection with the operation of a building, but not to
include penthouses to be used for residential, office or business purposes.

Further, I have concluded that the term “human occupancy” as it is used in [§6-

601.05(h)], should be construed to preclude the construction or use of penthouses

for residential, office or business purposes, but not to preclude the presence in

such penthouses of building maintenance personnel charged with the operation
and maintenance of the building’s utilities.
1d. at 4 (emphasis added). The current Zoning Regulations reflect this position, in
providing that “Housing for mechanical equipment or a stairway or elevator penthouses
may be erected to a height in excess of that authorized in the district in which located”
(§400.8, for the R districts'). Subsequently this interpretation regarding functional

equipment on the roof was extended to include roof-mounted antennas, which necessarily

are freestanding structures and cannot be fully enclosed in a penthouse (note that

! Identical provisions are included for the SP, CR, C, C-M, M and W Districts. See 11 DCMR §§ 530.5,
630.5,770.7,840.4 and 930.4.



antennas mounted on roof-top towers were arguably already covered by the term
“towers” in §6-601.05(h) of the Height Act).”

It is clear that this interpretation of the Height Act to include by analogy other
types of mechanical equipment connected with the functioning- of the building than those
originally enumerated in the Act, with an explicit prohibition on use of such facilities for
residential purposes, cannot remotely be construed as including a roof deck and railing,
the sole purpose of which is for residential use and occupancy and which by no stretch of
the imagination can be regarded as essential to or otherwise connected with the operation
of the building. Such an interpretation of the Height Act simply cannot be squared with
the plain language of the Act.

Accordingly, the Corporation Counsel’s 1953 opinion provides a narrow rationale
justifying the Zoning Commission’s addition of penthouses and antennae to the list of
roof structures permitted to exceed the Height Act’s height limits. However, it is
important to note that, unlike the Zoning Commission, the Zoning Administrator does not
have the discretion to include additional roof structures to the list of structures set out in
11 DCMR § 400.8, which are permitted to exceed the Act’s height limitation, even if the
addition of such structures would be consistent with the rationale of the 1953 Corporation
Counsel opinion. The Zoning Regulations do not contain the words “or similar
structures” after the enumeration of roof structures that are permitted to exceed the
Height Act’s height limitation. The Zoning Administrator’s discretion — as well as that of

this Board -- is limited to the interpretation of the Zoning Regulations, and only the

%z See 11 DCMR §400.3, for the R districts: “A spire, tower, dome, pinnacle, minaret serving as an
architectural embellishment, or antenna may be erected to a height in excess of that which t his section
otherwise authorizes in the district in which it is located.”



Zoning Commission has the discretion to promulgate what it might view as a reasonable
interpretation of the provisions of the Height Act.
1l Historical Treatment Zoning Authorities of Basement FAR Issues.

There is no dispute in this case that a portion of the basement level of the project
is more than four feet above grade, and therefore not properly excludable as ‘“‘cellar”
from Floor Area Ratio (“FAR”) calculations. See 11 DCMR § 199.1 (“the term ‘gross
floor area’ shall not include cellars;” the term “cellar” means “the portion of a story, the
ceiling of which is less than four feet (4 fi.) above the adjacent finished grade.”). Instead,
Appellants challenge the “perimeter” method used by the Office of Zoning to calculate
the portion of the basement level that is includable within the FAR where some but not
all of this space is more than four feet above grade. The “perimeter” method calculates
the percentage of gross floor area of basement to include in FAR by constructing a ratio
between the length of the perimeter of the basement and the length of some designated
portion of that perimeter (in this case, the front bay wall). As Appellant has
demonstrated, this method does not provide a rational basis for calculating gross floor
area since the gross floor area includable in FAR remains constant regardless of the
steepness of the actual grade, and moreover, bears no rational relationship to the length
(and resulting floor area) of the basement.

In response, the Zoning Administrator’s representative testified at the hearing on
March 9 that the “perimeter method” was the accepted methodology for calculating
basement FAR in the case of row dwellings. However, as is demonstrated by the
attached declaration by Mr. Jim Fahey, who served as Zoning Administrator from 1970

to 1986 (and served in the District of Columbia government in capacities relating to



zoning from 1949 to 1970), the historical treatment of this issue by the Office of Zoning
recognized the special problem in distinguishing between a “basement” and a “cellar” for
purposes of determining “gross floor area,” in the case of a row house or other building
where the grade on either side could not be observed because the building was directly

abutted by other buildings on éither side. See Exhibit 2, attached hereto. To address this

problem, the method devised and subsequently applied by the Office of Zoning involved
drawing a grade plane line, from the grade at the front of the building to the grade at the
rear of the building. /d. This grade plane was then used to determine how much of the
floor area should properly be treated as “basement” and included in “gross floor area”,
because the ceiling was four or more feet above the average grade plane, and how much
should be treated as “cellar.” The so-called “perimeter” method applied here by the
Office of Zoning was not the methodology that was historically applied to deal with this

situation. fd.

Respectfully submitted,

Andrea C. Ferster

1100 17th Street, N.-W. 10th Fl.
Washington, D.C. 20036
(202) 974-5142

, Counsel for Kalorama Citizens Association
April 6, 2004
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10s THE COMAISSIOXERS

IH EZ ¥hether penthouses mxy be censtructed above the hsight
li=its estzblisbed by the Act of Congress spproved Jutas
1, 1910, regulating the beight of ildings, for pur-
poses other than to cover elevatcr shafts; and whsther
the pressnce of an cperating enginesr in svsh pent-
houses constitrics Fhuzon ccewpansy® within ths xean-
irg of such Act.

There hzve been referred to this office for an cpinicn certain
questicns which heve beeén raised by the Chief Enginser of ths Department
of Inzpecticn, relating to the permissible uvse of penthouses comstructed
ebove the height lizits established by section 5 of the pAot of Corngress
spproved Jumae 1, 1910 (36 Stat. 152, &8 oxended; sec. 5-L05, D. C. Code,
1951 ed.)s These questiens may be expreszed briefly as follows:

1. K=y the Act of Jene 1, 1910, permitting the constructiom of
rpenthouses cver elevator shafis® to a greater height than
sy lixit set by the Act, be construed to permit the con-
struction of penthcuses for the purpose of housing air-
ccnditienirg equipment, kheating equipment, and perhzps other
kinds of equipment which ordinarily might be located within
a buildies?

2. Does the phrass "huz=m occupancy® as used in the Act of
June 1, 1510, in camnecticn with the constructien or use
of penthouses, preclude the presencs of zn cperating engineer
in penthouses centaining air-corditiening or heating equip-
ment, including boilers?

The azswers to the foregoing uesilons depend wom ea intarpretatiom
of %he 1s3% paragrash of Sectden 5 of the Act of Jwme 1, 1910, ths per-
tizent part of which resds g3 fellows:

»Spires, towers, demes, Einzrste, pinnacles, peat

houses over elevator shafis, venidliation shafis, ehimneys,
ezmokestacks, and fire gprieckler tamks mrsy be srected o0 8

TYHTTRT™m 3
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greater height thsm azy 1imit prescribed in the Act

when snd as the ssme nay be epproved by the Cozmissicners
of the District of Coluzbia: Provided, bowever, That such
structures when above such 1imIt of height shall be fire-
proof, and mo floor or capartaent thereof shell be con-
structed or used for human occupancy above the top story
of the building upon which such structures are placed:
And provided, That pent houses, ventilation shafts, and
Tanks shall be set back from the exterior walls distances
equal to their respective heights above the adjacent roof:
X EN

In comnection with the first of the above questions, bowever, it is
also necessery, in canstruing the statuts, to consider any long-standing
adxinistrative interpretations of the statute with respect to the con-
structien of penthouses for other uses than “over elsvator ghafts®,
inasmuch ss the rleag-ccntinued contezporaneous and practical intar-
pretation of a statute by the executive officers charged with its
edxindistrztion # # # # # constitutes an invelusble aid in deterrdning
the rezning of 2 doubtful statute." Sutherlard, statutory Constructiom,
sece 5103. It might be 2aid that the phrase ®*penthouses over elevatoer
gbafts® is plain end unszmbigunous, permitting the construction of pent~
houses cnly over elevator shafts, and that therefore there is not need
for ad~dnistrative constructicn of this phrase, But it may bkardly be
seid thst Congress, by the use of this phrsse, intended, for exszple,
to prohibit the constructicn of penthouses over stairwvays leading to
the roof of a building, &s is comionly the practice in the comstruction
of buildings, &nd a&s was the practice st the time the Act of Jume 1, 1910
wes enzcted, according to persons in the Departzent of Inspecticn bs-d.ng
knowledge of the constructien prectices 2t b2t tine,

It vould sppear, itherefore, that the phrase "peathonses over
elevator skaftsr?, rathor then bedng plsin and uns=biguovs, has reqnired
interpretation by the officials of the bistrict of Coluxbis charged with
the edsdnistraticen of the statute containing the phraze. The Director
ol Iospectiion over iths yecrs has interpreted the stetuts 28 permitting
the comstructicon over the beight 1i=dt of penthouses to provide shelter
for cir-comditdenirng egquirzent svzh &= water tovers, eveperative con-
denoexrz, and a,_r—ccn_lticning fans. The questicn nc*.: erfises, however,
i.r-. the light of changed censtrecticn practices, whether thz Director's
terpretetica of tke statute moy extand to permdtiing the cematructim
penithouses to shelter b v including boilers. Muck of
irs air-conditicning ad h&.t.u:" 6:"_iL it In use today reguires tke

ices of cperatdng *‘:_ine » &=d the presence of cperating engineers

t=d abey E» permissible height 3i=id also in-

volives zn interpr oo the phrase Fhuman occupancy™,
z5 used in the pct of Ju=
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Congress in enacting the Acet of June 1, 191C. Strengely enough, al-
tkhough it is commonly believed that the purpose of the Act was to pre-
serve the slkgyline of the city and to prevent the oversbadowing sf the
Cepitol by excessively tall buildings, it would not sppear that the
Congrees, at the time it wes considering the bill that later becams

the Act of Jume 1, 1910, bad such a purpose in mind. Rather, &ccording
to & statememt by one of the sponsors &f the bill during debate in the
House of Hepresentatives, tre principal concern of the Congreazs involved
the lack of fireproofing on the ™upper or mancard stories® of buildinzs
then conatructed, and the sponsor steted "this act is for the purpcse of
requiring that bulldings of a certain height sksll be of fireprcof material
throughout.” Congressional Record, Vol. L5, p. L535.

Another consideration of the Congress during its debste on wxhat
later becsame the Act of June 1, 1910, would zppear to relate to matters
of light and ventilation, as the following exchenge during the dasbate
ould indicate:

"R, CAMPBELL (a2 sponsor of the bill) The buildings on
Pennsylvania avenue would be limited to the height pro-
vided for in this bill (160 feet).

"MR. SIMS. Now, why ahouid they be perxzitied to be, sgy 30
feet higher on Pemnslyvania avenue thzn ary other business
street or otherwise in the city?

"MR. CAMPBEIL. It is the widest street in the city,
"MR, SIMS. Is not New York avemue fully as wide?
"MR, CAMPBELL, Noj Pennslyvenia Avemue is the wider,

*"MR, SIMS. Is it the object snd purpose of regnlaiing the
height of buildings in the District of Colurbia that the
height of buildings should be regulated on each street in
reference to the width of that particular strest?

*"MR, CAMPBEIl., We are far below the 1lirit of height that
could be provided for on Pernsylvania Avenue when we pro-
vide for 160 feet." (Conge. Record, Vol. L5, p. 6799;
perenthetical notations added)

Accordingly, it would seem that the last paragrsph of sectien 5 of
the Act of June 1, 1910, sbould bs comstirued in the light of the intent
of the Congress in enacting the Acty i.e., in terms of fireproofing and
of light and ventilation,

(xa this besie, therefore, it wonld appe
irzcfar as penthouses weres invelived, was nol ca%:;‘nnd go mwol
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use to which such penthouses would be put &3 with the fireproofing of
such penthouses, and 1t would seem there was no objection on the part

of Congress to the construction of fireproof penthouses above the height
limit, just so such penthouses were (1) set back from the exterior wzalls,
epparently for reasons of light and veatilation, and (2) were not ccn-
structed or used for buman occupancy.

The term ®"humcn occupancy” moreover, perhsps should be construed in
the 1light of the intent of the Congress in enacting ths Acte The Con-
gress, in specifically recognizing the necessity for elevator machinery
above the height 1imit, obviocusly did not internd that no elevator mach-
inery repairman could enter the penthouse over such Eeshinery for the
purpose of repairing it. TYet in one sense this is *hua=m occupancy® of
such a penthous=z.

The term "occupancy" means, to quote Webster's New International
Dictionary, 2nd Edition, the "act of taking or holding possession®,
An voccupant”, to quote the same suthority, is "cne who occupies or tzkes
possession; one wao has the actual use or possession of a thing"; "cccupy®
means "to take or enter uwpon possession of; to hold possession of, to hold
or keep for use; to usem; while toccupation* means mactual possession or
control*, I a= of the view, therefore, that the prohibition of "huzman
occupancy®, in the last paragraph of section 5 of the Act of June 1, 1910
was intended by the Cangress to prevent the use of enclosed space szbove
the height 1imit for residential, office or business purposes, either by
the owner of a building or by any tenant holding under him, but was not
intended to preclude the use of such space in coanectlon with the main-
tenance of such building and the operation of its utilities. I am of the
view, therefare, that the last paragraph of section 5 of the Act of June 1,
1910, does not prohibit the pressnce of building maintenance persommel in
fireproof structures constructed sbove the permissible height limit.

In surmation, I caused a study to be made of the Act spproved
June 1, 1910, and the legislative history of such Act, wtth particular
reference to the lest paragraph of section 5 of such Act, &5 a result of
vhich I have concluded that the phrase in such paragraph, "penthouses
over elevator shafts®, may be construed to include penthouses over stair-
ways leading to the roof and penthouses over other utilities necessary in
connection with the cperation of & building, but not to include penthouses
to be used for residential, office or business purpsoses, Further, I have
concluded that the term "human occupancy® s8 it is used in such parasgrapk
should be construed to preclude the constructiom or use of penthouses for
residential, office or business purposes, but not to preclude the presence
in such penthouses of brildirg maintenance persomnel charged with the
cperation and m2intensnce of the uilding's utilitdes,

The mezorandum of the Chief Engineer of the Department of Inspection
also refers to paragraph nusbered 1 of Section XIIT of the Zoning Regula-
ticns of the District of Columbia, 23 s=ended, which reads as followss



- 5-

*)l, “he provisicas of the Act of June 1, 1910, a3 to
spires, towvers, domes pinnzcles (sic), penthouses over
elevator shafts, ventilatdon ehafts, chimneys, emoke stacks,
end firs-sprinkler tenls skill continus in full force and
effect, except that oa buiidings herafter erected the Com-
missioners of the District of Colruxbia shall not spprove the
construction of firs-sprirlder tanks, water teowers, or bous-
ing for air cenditicning to & height 4n excesz of 130 feet
measured the lsvel of the curd cppesits the middle of
the froat of the building. Fire sprinkler tanks, water
towers, or housing for &ir conditicning equipzent may be
erected or enlarged cn bulidings existing prior to December
1, 19LL as provided under Section XXIIT of these regulations.
(A8 amended Dec, 1, 19LlL =nd Feb. 25, 1948.)"

This regulation of the Zoning Ce=ziesion, as bas been pointed ocut in
the memorandur of the Chief Engineer of the Department of Inspection, won
zppear to heve & double effect. First, it imposes a limitation on the e
of June 1, 1910, sirnze it prohibits the construction of fire-sprinkler
tanks and vater towers sbove 130 fest, although the June 1, 1910, Act
specifically permits fire-sprinkler tanks ebove the 130-foot height lirmi<t
end ezy be constreed to permit vater towerss sgbove that limit, But =ors
irportant, the regulation would eppear to delimit the Act of June 1, 1910
by irpliedly authorizing the construction of bousing for air conditioning
squipment sbove army height 1imit established by the June 1, 1910, ict,
with the exception of the 130-foot height limit. It would appear, there-
fore, that ths Zeaing Coxmissien, like the Direstor of Inspections, has
conatrued the phrase "penthouses over elevator shafts® to perzit the
constructicn of housing for alr-ccnditioning equipmeni above all height
1i=its except the 130-foot helght limit,

The Zoning Regulations of the District of Coluxzbia, &8 emended, have
been promulgated by the Zoming Coxm=dssion of the District of Colw=hia
under the autbority contaired in the Act approved June 20, 1938 (52 Stat.
797, &8 maendedj Title 5, sections [j13 through 428, D. C. Code, 1951 ed.’
Among other things, such Act epowers the Zoning Commiszsion to regulste
the height of bulldings, except the permissible height of ey buildirg
shsll not exceed the maximmm height of buildings zuthorized by the Act
of June 1, 1910, supra, Further, section 12 of the Act of June 20, 1938
(section 5-L24, D, C. Cods, 1951 ed.) provides:

"Sec, 12, Whersver the regulatiocns made under the authority
of this Act require a greater wiath or size of yards, courts, or
other cpen spates, or require a lower helght cf buildings or
pmaller number of storles, or require a greater perceniszge of
lot to be left unsccewpied, or izpese cther higher standards then
are required in or wndsr amy otier siatule or munictipal rsgulation=
the regulstions made mder guthority of this Act ghall govern, = =
{Tnderscaring ewpplied)




-6 -

Accordingly, I am of the cpinion that altbough the Act of Jums 1,
1510, may be construed to permit the canstructicrn, above the maximm
height limrite established by such Act, of pentrouses shaltering building
utilities, providing such penthouses mset the other requirements of such
Act, neverthseless paragreph 1 of Section XIII of the Zoning Regulations
of tke District of Columbia has the effect of prohibiting the comsiruvction
of such penthouses sbove the 130 foot height limit, although ixpliedly
pernitiing the construction of penthouses for air conditioning equipzent
ebove the lower height limitz established by the June 1, 1510, Act,

The Chief Engineer of the Department of Inspection concludes his
memorandun of June 16, 1953, with the following paragrephs;

*Tt is apparent that a cituation difficull both for this
office and for the architects, owners, and mechanical englneers
will continue to exist wntil both the Act of 1910 and the Zen-
ing Regulations are clarified and a ccnsistent and equitable
policy established for both.

nIt ssezs to me that the intent snd limitation of ths
Act of 1910 should be established by Commissgioners directive,
and that thereafter the Zoning Regulations be clarified in
order to be comsistent with such directive,

"It is recam:ended tkat such directive clearly establish
what equipment may be in a tpenthouse’ above the height limit
88 estsblished by the Act of 1910, that there be a lixiting
zize to such pent-house based on a percentage of roof ares,
and that the Zoning Coc=mis=ion establish regulations com-
sistent therewith, also for such pent-houses as exceed the
zoning height limjts bud are not sbove the limits established
by the Act of Jume 1, 1910.*

Inasauch &8 in my view, the Act of June 1, 1910, may be censtrued to
permit the comstruction, above the various height limits established by
such Act, of penthouses to bouse utilities necesssry in the operation of
buildings, end to permit the presence in such penthouses of persomnel re-
quired to operate such utilities, the only action required of the Cc=-
missioners with respect to establishing "the intent and limdtation of
the Act of 1910" would be to direct their Secretary to forward a copy
of this opinien to the Director of Inspection for his inforwation and

guldance,

But 28 has been polnted out earlier, the comsiructien of ithe Act of
June 1, 1910, is not all that ie required to furniszsh the ®clarificatican
reccazended by the Chief Engineex, Since the Zomimg regulsticzms prohibdt
the coosiruction of fire-sprinkler tanks, weier torszrs, or housiag, for
sir—conditiening equipment above 130 fesi, szuch regulaticns effectively
eateblisk, feor all buildirge, za extrems beligkt of 130 fect, nol e
eledies gpires, demss, plemasles, peathouses ever eslgvater shalin,
ventilation ghafts, chimmegys, snd emckestosks,



RECOMMENDATIONS 3

1. 1That althovgh the Act of June 1, 1910, regulating the height
of budldings, mzy be construed to perxit the constructicm, ebove the
varions height limiis established by such Act, of penthouses to shelter
bullding utilities of 211 kKinds, ard to permit the presence in such
peathouses of bullding maintensnce persamnel, paragrarh 1 of section XIII
of tha Zoning Regulations prohibits ths construction above a height of
130 fest of fire-sprinkler tenks, water towers, and penthouses for air
conddticning equipment,

2. Ths$é should the Commissioners desire to authorize the Director
of Inspecticn to gprove plans for the canstruction, above the maximm
height limits established by the Act cf June 1, 1910, of peathouses to
shelter building utilities, it would eppear necessary that there first
be a change in the Zoning Regulaticns of the District of Colwusbia, which
are controlling.

3. That the Corrzissioners forward & copy of thie opinion to (1) thsz
Director of Inspection, D. C., and (2) the D. C. Building Code Advisory
Coxxxd ttee, for eppropriate recommendation relating to the desirsbility
of emending the Zoning Regulations of the District of Columbla so as to
clarify the present uncertainty regarding the construction, aborve cartain
height 1imits, of penthouses to shelter building utilities,

/8/ VERNON E. WEST,
Corporation Counsel, D. C.

RFK :hs
7/24/53



GOVERNMENT OF THE DISTRICT OF COLUMBIA
ENGINEER DEPARTMENT
DEPARTMENT OF INSPECTION
WASHINGTON 4, D. C.

ADDRESS REFLY TO
DIRECTOR orF INBSPECTION

May 13, 1953.

To Fhom It May Concerns

Re: Housing for air conditioning equipment
above 130 foot level,

Prior to December 1, 19LlL, fire-sprinkler tanks, water
towers and air conditioning equipment were permitted above
height limits of buildings as established by the Zoning Regu-
lations and the Act of June 1, 1910, whichever was the more

restrictive,

Zn November 15, 19LL, a public hearing was held by the
Zoring Comnission to cornsider amendments regarding the location
of air conditioning equipment above the 130 foot height limit.
The Commissiorn evidently felt that air conditioning equipment
was unsignhtly, ard where fans were used they created a noise
nuisance, The upshot was that the following amendment in part
was promulgated: "#  # . % # the Commissioners of the
District of Columbia shall not approve the construction of fire-
sprirkler tarks, water towers, or housing for air conditioning
equirzent to a height in excess of 130 feet measured frocw the level of
the curb opposite the middle of the front of the building, #* » #n

The erection of ventilating shafts permitted by the Act of
June 1, 1910 was rnot included in the above mentioned prohibitions,
However, I am of the opinion that the instalJation of fans is not

permitted,

The Ameritan Society of Heating and Ventilating Engineers
defines "Air Cohditioning: The simultaneous cofitrol of -all, or at
least the first three, of those factors affecting both the physical
and chemical conditions of the atmosphere within amy structure,
These factors include temrerature, humidity, motion, distribution,
dust, bacteria, odcrs and toxic gases, wmost of which affect in
greater or lesser degree human health or éomfort," and “Ventilation:
The process of supplying or removing air, by nature or mechanical
means, to or from any space,™

For purposes of administration, air conditioning and forced
ventilation should be considered as synonyvmous,

;{2/., AR 2

{RCBr.H: H, DAVIS
.t

7 ’
Tirector of Inspection, D. C,
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BOARD OF ZONING ADJUSTMENT
FOR THE DISTRICT OF COLUMBIA

Appeal of Kalorama Citizens Association from

The Decision of DCRA Issuing Building Permits
B455571 & B455876 Notwithstanding Non-
Compliance of Plans with FAR, Height, and Setback
Requirements with respect to 5-story Apartment in an
R-5-D Zone at 1819 Belmont Road, N.W. (Square 251,
Lot 45).

BZA No. 17109

Statement of James J. Fahey

I am James J. Fahey. I served in the District of Columbia government in capacities
relating to zoning from 1949 to 1986, serving as Zoning Administrator from 1970 to 1986. In
1958, when the concept of “floor area ratio” was included in the Zoning Regulations, we had a
special problem in distinguishing between a “basement” and a “cellar” for purposes of
determining “gross floor area”, in the case of a row house or other building where the grade on
either side could not be observed because the building was directly abutted by other buildings
on either side. In order to devise a method for determining how much of the first floor should
be fairly included in “gross floor area”, my predecessor as Zoning Administrator, for whom I
worked at the time, consulted architects and others about the best method of measurement to
employ. The method devised and subsequently applied by our office involved drawing a grade
plane line, from the grade at the front of the building to the grade at the rear of the building.
This grade plane was then used to determine how much of the floor area should properly be
treated as “basement” and included in “gross floor area”, because the ceiling was four or more
feet above the average grade plane, and how much should be treated as “cellar”. This method
did not involve any determination of the ratio between the length of the perimeter of the
basement or cellar and the length of some designated portion of that perimeter, which the
Zoning Administrator would not have regarded as relevant for purposes of determining gross

floor area.
ﬂO{ama 25 3; \‘5’0&&&‘1
James7. Fahey (/)

ACKNOWLEDGEMENT

State of 7%,/% L A
County of fﬁééﬂ A

I, Luganr (f- LéEns 7 , aNotary Public of said county, do hereby certify that James J. Fahey, whose
name is signed to the foregoing writing bearing the date of the Z~~Aday of ng‘ { , 2004, has t his day
acknowledged the same before my in my said County.

Given under my hand this J..A day A, 2004.

Notary Public

My commission eXpires sy Conun. Ex7s. g /Lo iy 1H-nene &



