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Appellant's Supplemental Memorandum ofLaw 
on the Height of Buildings Act 

At the hearing on this appeal on March 9, 2004, the Board sua sponte raised a 

question as to whether the Board had jurisdiction over the issues in this appeal 

concerning the 1910 Height of Buildings Act, D.C. Code § § 6-601 et seq. (hereinafter 

referred to as the "Height Act"). In response, the representative of the Corporation 

Counsel expressed the view that the practice of the agency was to refer issues raising the 

Height Act to the D.C. Board of Appeals and Review. For the reasons indicated below, 

Appellant Kalorman Citizens Association ("KCA") believes that this Board clearly has 

jurisdiction to hear and determine appeals alleging that a decision by the Zoning 

Administrator violates the Height Act 

1. The BZA Has Jurisdiction Over This Appeal Because the Zoning Regulations 
Specifically Require Compliance with the Height Act. 

The Height Act provides that, on residence streets, the highest part of the roof or 

parapet may not exceed in height the width of the street, avenue, or highway upon which 

it abuts, diminished by 10 feet D.C. Code§ 6-601.05(b). However, the Zoning 

Regulations provide for height restrictions by zone district, which may, in some cases 
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(and indeed, does in this case), authorize building height in excess of the Height Act1
. 

Rather than reiterate the more restrictive limits in the Height Act, the Zoning Regulations 

provide generally that "all buildings or structures shall comply with the Act to Regulate 

the Height ofBuildings in the District of Columbia." Seell DC11R § 2510.1. 

This Board has raised the question of whether it has authority to decide a question 

involving the application of the Height Act's height limit on residence streets, which limit 

is found solely in D.C. Code§ 6-601.05(b) and is not also found in the Zoning 

Regulations. Presumably, the source of this Board's concern is the fact that its 

jurisdiction to hear and decide appeals is limited to "administrative decisions based in 

whole or in part upon any zoning regulation or map adopted under this subchapter [IV} 

and subchapter V ofthis chapter." D.C. Code, §§ 6-641.07(f), 6-641.07(g) (emphasis 

added). 

However, there is no question here that the Zoning Administrator has the power to 

enforce the Height Act by virtue of 11 DC:MR § 2510.1. Like this Board, the Zoning 

Administrator's authority is also limited to the enforcement of the provisions of the 

Zoning Regulations themselves. See Reorganization Plan No. 55 (attached as Exhibit 1). 

Nonetheless, the Zoning Administrator enforced the Height Act in other cases and has 

taken the position before this Board that, "[t]he height of buildings in the District of 

Columbia is governed by both the DC11R 11 Zoning Regulations and the Act to Regulate 

the Height ofBuildings in D.C. June 10 1910. When determining the allowable height of 

a structure, the more restrictive of the two laws must apply." Appeal of Howard 

University, BZA Appeal No.15568, at 3 (October 22, 1993) (attached as Exhibit 2) 

1 The building at issue here is in the R-5-D zone, in which zone district the Zoning Regulations provide for 
90 foot height restriction. However, Belmont Road has a street width of 80 feet, and therefore the Height 
Act requires a 70-foot height limit . See KCA Pre-hearing Submission, Exhibit 6 



(emphasis added) (citing 11 DCMR § 101.4, which provides that other statutes "shall 

govern" where they impose higher standards than are required by the Zoning 

Regulations.) 
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It makes no sense for this Board to concede, on the one hand, that the Zoning 

Administrator has sufficient regulatory authority to enforce the Height Act, but to suggest 

on the other hand this Board lacks such authority. Indeed, there is precedent to the 

contrary in Appeal of Howard University, in which this Board heard an appeal from the 

decision of the Zoning Administrator "to the effect that the height of a university building 

located in the R-5-B District is limited by the provisions of' the Height Act. In that case, 

the Board specifically found that, "in instances of conflict between the provisions of the 

Zoning Regulations and any statute or other municipal regulations, the higher or more 

restrictive provisions would apply as set forth in Sections 101.3 and 101.4 of the Zoning 

Regulations." See Appeal of Hov,·ard University, supra, at 7. Accordingly, the Board 

ruled "that the Zoning Administrator properly applied the criteria set forth in the Zoning 

Regulations and the Height Act." Id, at 8 (emphasis added). 

It may be the case that this Board lacks jurisdiction over an appeal challenging the 

Zoning Administrator's failure to exercise his authority under 11 DCMR § 1 01.4 to apply 

in lieu of the provision of the Zoning Regulations, another statutory provision that, unlike 

the Height Act, is not specifically identified and incorporated by reference in the Zoning 

Regulations. However, the obligation of strict compliance with the Height Act so 

permeates the Zoning Regulations so as to be well within the enforcement authority of 

this Board. 
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For example, in addition to the general provision in 11 DCMR §251 0.1 that "all 

buildings or structures shall comply with the Act to Regulate the Height of Buildings in 

the District of Columbia," Section 400.13 of the regulations provides that the Mayor may 

authorize an excess height only where permitted under the Height Act (i.e., section 6-

601.05(h), which permits spires, towers, domes, etc. to exceed the normal height 

limitations). Section 411.1 of the regulations provides that certain roof structures shall be 

permitted when not in conflict with the Height Act. Section 2511.1 defines "business 

street" as used in the Height Act. Section 2512 adopts a schedule ofbuilding heights 

adjacent to public buildings, as permitted by the Height Act. The obligation to comply 

with the Height Act, specifically identified by, and incorporated in, the regulations, was 

so important that the Zoning Regulations repeatedly limit the authority of zoning 

officials, including this Board, to approve deviations from the Act. See 11 DCMR § 2522 

(c) (limiting the authority to permit minor deviations by providing that "all deviations of 

roof structure setback requirements comply with the Act to Regulate the Height of 

buildings in theDistrictofColumbiaapproved June 1, 1910; 11 DCMR §2516.7 

(permitting the height of a building to be measured from the finished grade at the middle 

ofthe front of the building only "[w]here not in conflict with the Act to Regulate the 

Height ofBuildings ... ") 

Accordingly, the provisions of the Height Act are accorded, under the Zoning 

Regulations, a very different status from other statutory provisions not specifically 

identified in the regulations that might impose a higher standard than required under the 

Zoning Regulations. Put another way, the fact that the Zoning Commission chose to 

incorporate the obligations of the Height Act by reference to the statute rather than repeat 
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every provision of the Height Act word for word in the regulations does not render the 

requirement of the Act any less a "zoning regulation" subject to the BZA's jurisdiction 

under section 6-641.07 of the DC Code or the corresponding section of the regulations. 

Indeed, only recently, this Board ruled that "[t]he definition of'community-based 

residential facility' in the Zoning Regulations includes and inc01porates by reference 

'facilities covered by D.C. Law 2-35, relating to community residence Facilities 

Licensure Act of 1977. "' See Appeal qf Southeast Citizens for Smart Development, Inc. 

and ANC 6B, BZA Appeal No. 16791 at 19 (June 21, 2002). No jurisdictional concerns 

arising from the fact that this definition was not specifically reiterated in the Zoning 

Regulations but instead was simply incorporated by reference deterred this Board from 

applying this definition. 2 

In sum, D.C. Code§ 6-641.07 provides that the BZA shall hear appeals of decisions 

based on the Zoning Regulations adopted under subchapter IV, or appeals alleging an 

error in the carrying out or enforcement of such regulations. Section 2510. 1 of the 

Zoning Regulations requires compliance with the Height Act. This regulation was 

adopted under subchapter IV. Thus, the BZA has jurisdiction to hear cases where, as in 

the present case, an appellant is arguing that the Zoning Administrator's decision issuing 

a building permit is in violation of the Height Act, since any such decision necessarily 

constitutes an error in the carrying out of Section 2510.1 of the Zoning Regulations. 

2. No Other Administrative Agency Has BZA has jurisdiction over Height Act 
Appeals 

2 Indeed, in that case, the Board relied on a definition of "facility" contained in D. C.'s Health Care 
Licensing Regulations, 22 DCMR § 3099, that had been repealed in 1992, but nonetheless found that the 
superceded definition remained incorporated by reference in the Zoning Regulations. See Appeal No. 
16791 ofSoutheast Citizens for Smart Development, Inc. andANC 6B, at 12 n. 2. Here, by contrast, the 
provisions of the Height Act remain good law. 



KCA has been unable to locate any decisions of this Board, the Zoning Commission, 

or the D.C. Court of Appeals that address the question of whether this Board has 

jurisdiction over appeals concerning the Height Act. While the practice of the Office of 

the Zoning Administrator is apparently, at least in some cases (although it did not do so 

in this case), to direct persons seeking to appeal Height Act issues to the D.C. Board of 

Appeals and Review ("BAR"), there is also precedent for this Board exercising 

jurisdiction over Height Act issues. 
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Specifically, reference was made to the Appeal of American Tower, Inc., BZA Appeal 

No. 16990 (June 25, 2003) (attached hereto as Exhibit 3). However, that case did not 

address the BZA's jurisdiction to hear appeals based on the Height Act. Rather, the BZA 

simply stated, in its recitation of facts, that "Plaintiff [American Towers] was informed 

that the side-yard and setback issue could be appealed to the BZA and the remaining 

grounds for rescission to the BAR." !d. at 4. Likewise, the subsequent (unpublished) 

decision; by the U.S. District Court for the District of Columbia, attached hereto, in 

addressing American Tower's Due Process challenge to the rescission of its building 

permit, did no more than acknowledge that American Tower. was "taking advantage of 

the District's administrative processes by appealing the rescission to the Board of Zoning 

Appeals and to the Board of Appeals and Review." American Tower, Inc. v. Williams, 

C.A. No. 00-2436, at 8 (D.D.C., June 14, 2001) (attached as Exhibit 4). 

Thus, at most, the American Tower case corroborates the assertion of Corporation 

Counsel that the practice of the Zoning Administrator, at least at the time of the American 

Tower case, was to direct appellants who seek to challenge a decision by the Zoning 

Administrator to apply the Height Act to the Board of Appeals and Review. However, 
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the existence of this practice within the Office of Zoning does not thereby signify that 

this Board must lack jurisdiction over appeals raising issues under the Height Act. To the 

contrary, as noted above, there is precedent for this Board exercising jurisdiction over 

appeals raising Height Act issues. See Appeal of Howard University, BZA Appeal No. 

15568 (October 22, 1993) (Exhibit 2). 

More importantly, it is not clear that the BAR would have jurisdiction over Height 

Act issues. The jurisdiction of the BAR is confined to "appeals timely filed by persons 

who are aggrieved by orders issued by hearing examiners pursuant to this unit or by the 

Mayor, except that appeals involving infractions of Chapter 6 of Title 6 or the District of 

Columbia Zoning Regulations shall be entertained and determined by the District of 

Columbia Board of Zoning Adjustment." D.C. Code§ 2-1803.01 (emphasis added). The 

Height Act, of course, is codified in Chapter 6 of Title 6 of the D.C. Code (D.C. Code § 

6-601 et seq.) Accordingly, by the plain language of this provision, the BAR could not 

have jurisdiction over Height Act issues because it involves "infractions of Chapter 6 of 

Title 6." See Felicity's, Inc. v. DCRA, 817 A.2d 825 (D.C. 2003) (BAR did not have 

jurisdiction over appeal from DCRA hearing examiner's imposition of fines for violation 

of Zoning Regulations regarding parking); Walsh v. D.C. Board of Appeals and Review, 

826 A2d 3 7 5 (D. C. 2003) ("[A ]ppeals involving infractions of ... the District of 

Columbia Zoning Regulations shall be entertained and determined by the District of 

Columbia Board of Zoning Adjustment"). 

In any event, the BAR's functions will soon be wholely assumed by a newly 

created entity, the Office of Administrative Hearings ("OAH"), established by the City 

Council in Act 14-196, the Office of Administrative Hearings Establishment Act of2001 
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("the Act"), as amended. See D.C. Law 15-39, 50 DC Register 5668 (Nov. 13, 2003). 

The Act was intended to create a new independent agency to adjudicate administrative 

disputes that would take over and centralize the hearing functions previously handled by 

a variety of District agencies, including the BAR. 3 It did not create any new right of 

appeal from the actions of any District agency. 

Specifically, following the confirmation of the ChiefAdministrative Law Judge 

of the OAH, OAH will have jurisdiction over "adjudicated cases" under the jurisdiction 

of specified agencies, including the BAR, and after October 1, 2004, will also have 

jurisdiction over "adjudicated cases" under the jurisdiction ofthe D.C. Department of 

Consumer and Regulatory Affairs ("DCRA"). D.C. Code§ 2-1831.03(a), (b). See D.C. 

Law 15-39, § 402(b). "Adjudicated case" means a contested case or other administrative 

adjudicative proceeding before the Mayor or any agency that results in a final disposition 

by order and in which the legal rights, duties, or privileges of specific parties are required 

by any law or constitutional provision to be determined after an adjudicative hearing of 

any type." D.C. Code§ 2-1831.01(1). See also !d. § 2-1831.03(e) ("Nothing in this act 

shall be construed to grant a right to a hearing not created independently by a 

constitutional provision or a provision of law other than this act ... ") Thus, OAH only 

has jurisdiction to hear appeals from orders issued after a contested case hearing. The 

issuance of building permits does not occur pursuant to a "contested case" hearing. 

Therefore, the OAH would not have jurisdiction to hear appeals from DCRA permitting 

decisions. 

3 Report of the Committee on the Judiciary, Council ofthe District of Columbia, on Bill 14-208, the 
"Office of Administrative Hearings Establishment Act of 2001", September 25, 2001, p. 1. 
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Moreover, the Act affords OAH jurisdiction as to adjudicated cases under the 

jurisdiction only ofthose agencies listed in Section 6 ofthe Act (DC Code§ 2-1831.03). 

The Board of Zoning Adjustment is not among those agencies. Therefore it cannot be 

argued that the OAH was intended to take over the jurisdiction of the BZA to hear 

appeals from decisions under the Height Act. DCRA, by contrast, is among the agencies 

to which the Act applies (as of October 1, 2003), but, as indicated in the preceding 

paragraph, building permit decisions are not issued as part of an "adjudicated case" and 

therefore the OAH would not have jurisdiction over such appeals. 

Conclusion 

For the above reasons, the BZA has jurisdiction over an appeal in which the 

Zoning Administrator is alleged to have issued a building permit in violation of the 

Height Act. 

April 5, 2004 

Respectfully submitted, 

Andrea C. F erster 
11 00 17th Street, N. W. 1Oth Fl. 
Washington, D.C. 20036 
(202) 974-5142 

Counsel for Kalorama Citizens Association 
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I hereby certify that, on April6, 2004, a copy of Appellant's Supplemental Memo 
on the Height of Buildings Act was served by hand on: 

Carolyn Brown 
Holland and Knight, LLP 
2099 Pennsylvania Ave., N.W. Suite 100 
Washington, D.C. 20006 

Laura Gilbert, Attorney or Office of 
General Counsel 

DC Department of Consumer & Regulatory Affairs 
941 N. Capitol Street, N.E 2nct Fl. 
Washington, D.C. 20002 

Alan Roth, Chairperson 
Advisory Neighborhood Commission 1 C 
1845 Vernon Street, N.W. 
Washington, D.C. 20009 

Andrea F erster 
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. =h;- o:· That thl corj)Ora t16ii:·eou.~l)rid rucil~cir 'hi.S' ~s:t­
~ ant! aB he may designate ~ wrltl~g 'aie' hereby iu1thortzed 

tO. execute 1.t:i the naihe of ttie DlBtrict of Columbia any 
'rei ease lri ·C:onneetto~ ~til. t:he'' ~e'ttlem~nt · ot ·any claim 

. of the Dl.sirict ot Columbia Ill the following case11: .' 
1. Where the run ii'mouni o! the claim: as It appears OD 

tbe 'books o!. the Accou'i:itlJ?,g omce has:b~en paid; 'or 
·· · .·2. Where the run amount· ~et forth m· tbe original de-
mand· for payment has been paid; or .. ' 

3. Where the full amount of ariy sett)eme:i:it cir compro­
·ri:i~se' as· approved by the Com.m!ssloners has been paid; . . ·. .. .. ·' .. 
or . . . . .. . . . . 
· 4. ·Where damaged prope~ty' ot the District' ot Columbia 
has been satls!actc.r1ly repaired at the expense of tbe 
·party resp0nsible tor sucb damage. · · · 
· D: That the Corporation Counsel Is hereby authorized 
to waive any claim and release any llen· it.rising urider the 
provisions of Section 18. of the Publlc Assistance Act of 
1962 (sect.ion 3-217, D.C. COde, 1967 .ed. [llOW 1973 ed.J) 
wben, in hl.s judgment, SUch wa.iver or release iS 
apP.rop~ate. 

CHANGE 01' .N.na:. 

.''Pul;>_llc Utilities cOll1lDJBs1on",: wherever It appeara 1D 
this ·order, was changed to "Pub~c Service 9<Jmm1ss1on.of 
the D1Btr1ct of cOlumbia" .by Act Aug. 3~i. 19~, 7~ Stat. 
634,_ ~b._L ... ~03, I :ill. See 1. :r-2418,. .,_,,_. 
( .. Tbe :name ot-:the·Muntclpal' Court, wherever. it ·appeara 

1D · thla order, waa. changed. to ·"D1Btr1ct ot COlumbia 
... Court or·: General 8es8iona" by Act JUly 8; 1963, 77 Stat. 
,· 77, ·-?ub. L. 88-60,· I 1: and subsequently obang'ed· to 

"Superior OouJit of :the Dlstnct of Columbia" by· Act 
JUly 29, 1970, Pub. L. 91-368, f 165(a), &4 Bt&t:.670.) 

(Tbe name of the ·Municipal Court ot Appealll was 
·cbanged to "D1Btr1ct ot Columbia Court of Appealll" by 
Act July 8, 1963, 77 Stat. 78, Pub. L. -~. I 6; and 
subsequently. agalll cbanged to. "District of Columbia 

· Court of :Appeals" by Act JUly 29, 1970, Pub. L. 91-368, 
1166(b), 84 Stat. 670.) · 

REO'RG.ANJ:uTJON oRDER ·No. n.-'-OFFJCE oF THE 
. .. .CORONER. . .. 

ReorgaDiza.tlon Ord. No. 61, L.S. 42~-B. June 29; 1963, as 
.amended July 17,:1965; and .Mar. 6, 1966, wu resclllded by 
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REORGANIZATION .O.R~ER .NO.·. 52.-DISTRICT OF 
COLUMBIA POUND 
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Apr; s, 1968, combllled . with ReorgaDJza.tion Order ·157, 
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Reorg.'Oid No; 63, June SO, l95ii,"w:bic'h established a 
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~tlon Ord. No.1~~ . · · ·· · 

REORGANU.A TJON ORDER NO. u:.-DEP ARTMENT"Ol' •· 
. VEIDCLES AND. TllA.FFJC . ': .. : .. -~. · .. •· ~ .. 

ReOrg. Ord. :Nci. 64·; ·June sO, 1953;· ·-wbi~h ~i'Wleci a 
I:ie~nt of Vehicles and"I'ramc, wu ·repe'al~·:y;:y .17, 
196tl;·by OTga.ni.Zii.uon Orden Nc:>.~ 1Q6;J'pe~..Jci7,'1Lh~'i'QB: 

· -~· -~,::~~~~?dA:Y':-12: 19~ .. :J~e· 1f.·'·f966,' ~~)e.· 1,9s7. 
and Feb', 28, 1969,-ordered t~at ;·;· · · · · · · 

P.lllTI 

Depart~ent ot Liceme! : and·- ·I~ection.!r-Ther:e 
is· established ·under the··dtrectloii· B.'i:id control o( a COm­
missioner; a Department· ot Licenses and· Inspection~~ 
tieaded by 'a Director. The Director· shall have tull"'au­
thorlty over' such Department an4 all functions 'and per­
sonnel asslgnett thereto, including. the power to. redelegate 
to other omcials and· employees ot tl:ie Department 11uch 
of the powers· herein delegated aa, ln bls judgment; are 
warranted In the InterestS of emclency and good adminis­
tration.· 'However, ·tbe power tci grant varlancea from 
the requirements ot the ·h6tis1Dg code shall be llmlted. 
to the Director and Deputy Dlrector"or, 1D their absence, 
tbe ·ActiDiz .D'ir~ctor of the Department. All autborlty 

·vested ·in···the Director shall be exerclaed 'in accordance 
with appllcable laws, rule11, and regulatlona. 

P.lllT 0 

Purpose.-Tbe Department of·Licensea· and Inspections 
1B est,abllshe<J·.tor the purpose.ot: a.dm1il.l.ster1g.the laws 
enacted by. Qongreas .. &Dd the regulations .for the control 
ot ~colllltr:uct1on,: zoning, and.-.-occupancy, uae, erection, 
mallltenance and .repair,: lnapectlon and· -removal. of all 
bulld1Dga and tbelr a ppurteDBilcea, ·and.: electricalr and 
mechanical eqUipment w1·th1n· the Dlstr1ct of Oolu.mbla. 
excepting· public ··bU1.ld1Dga or ·pr:emlaea under .the con'tnll 
of tbe Federal Government; eii1orclng:t.he consumer M­
tal.ra Regulations· (e1Ject1ve July 1, 1969): admllllilterlng 
the D.C. Stalld21rd Weights and Mee.sures La.w (D.C. Oode, 
1-1o-101 et seq); superv181.Dg a.nd controUing the muni­
cipal .ma:-kets aDd collecting &llDu.al revenue tor renta and 
spa.ce and for wharfage at· the·MUD1clpa.l Plah Wbarf·(D.C. 
Code,. f 1o-136); admlD.l.stertng. ·t.he Llcenae Act ot 1932, 
as amended (D.C. Code, I 47-2301 et aeq.),.&lld regulations 
promulgated thereunder requ1r1Dg l1censea ot certain bual­
nesses and e&lll.Dga 1D the District of Columbia; admtnts­
terlllg 'the acts requ1r1Dg Uoenaee tor- Cooperalttve ~ . 
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Wholesale .Cigarette dealers (D.c •. -Oode, 147-2804); ad.­
m1D16ter1Dg Jibe por:tlona ot ot.he Aot ot:J'uly 6, 1946 ·which 
require t.he ·payment ot a dog te.x and the issuance of a 
dog tag (D.C: Code, 147-2001 et·aeq.); a.dm1D1ater1Dg·the 
proviBI.ollll :reletl.Dg to the llcellSLilg at peddlers and. :tbe 
grantlng of penn11ts tor <the Wle of public apace cont&l.ned 
1.D ·the t10t of August ·6,. 1966; known ·a.s t.he "Presidelllt.lal 
Inaugural Ceremonies ACt (D.C. Cod-e,·_tl 1-1202, i-1204);" 
adm1D1sterlng end tnterpreting aU lawa &lld regulations 
govem1Dg bousl.Dg 1D the D1Btl1ct·· of.r-Columb1a;::an4 
p~lng '·to ·tbe . Commissioner appropriate prov:laiona 
for codes' and· regulationa. relati.Dg ·to: such :bo\llltng: 
proVided, · -however, that · the :Depal'tDlent of .. :Publlc 
Health .aball , tully collebont.te · .tn..·' the development 
and preeentat1on to the COmmJaaloner .ot·'8uCb propoeed 
pro.v-1111ona. to the .extent that they affect. the publlc bealth 
ct the community and ita 1Dd1V1dual membera. 

PnTm 
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ance of tbe. functlona. outllned .below •. cpnalatent, with ;the 
purj)oa~--·~eiJ1ed 0 above: . . . . . . 
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' 'A. 'Oifl~ of-the Director.-
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

BOARD OF ZONING ADJUSTMENT 

Appeal No. 15568 of Howard University, pursuant to 11 DCMR 8102 and 
8206, from the decision of the Zoning Administrator, dated July 8, 
1991, to the effect that the height of a university building 
located in the R-5-B District is limited by the provisions of the 
Act to Regulate the Height of Buildings in the District of 
Columbia, June 10, 1910, as set forth in Subsection 2511.1 of the 
Zoning Regulations, as related to the proposed construction of an 
addition to an existing dormitory in the R-5-B District at premises 
345 Bryant Street, N.W., (Square 3068, Lot 30). 

HEARING DATE: 
DECISION DATE: 

September 25, 1991 
October 23, 1991 

ORDER 

SUMMARY OF EVIDENCE OF RECORD: 

1. The subject case is an appeal from the decision of the 
Zoning Administrator, dated July 8, 1991, that the height of a 
building located on the east side of 4th Street N. W., between 
College Street on the north and W Street on the south, is not 
subject to the business street provisions of 11 DCMR Subsection 
2511.1 because the proposed building is located on a residentially 
zoned lot. At issue in this case is the appellant's proposal to 
construct an addition to the Bethune Dormitory Complex on the 
Central Campus of Howard University. 

2. The appellant's proposal for the subject site was 
conceived in the late 1970's as three, eight-story interconnected 
buildings. It was represented as such in the 1980 and the 1988 
Howard University Central Campus Plan. Those plans were presented 
in 1981 and 1988, respectively, for the Board's review and 
approval. By BZA Order No. 13416 dated March 22, 1982, and BZA 
Order No. 14733 dated December 23, 1988, the Board concluded that 
Howard University's Central Campus Plans, including the proposed 
addition to Bethune Dormitory, met the requirements of 11 DCMR 
Subsections 210 and 3108.1 of the Zoning Regulations. 

3. The appellant proposes to modify its original proposal 
for the subject site. The current proposal, which is the subject 
of the instant appeal, contemplates the construction of an addition 
to the existing Bethune Hall Dormitory which would result in a 
single seven-story building measuring approximately 67 feet in 
height. 

4. The appellant's rationale for the location and height of 
the subject structure is summarized as follows: 
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a. The subject site is located on university­
owned property within the approved Central campus 
Plan area. 

b. The proposed use, height and bulk is consis­
tent with other university buildings in the immediate 
area. 

c. All of the property in the 4th Street corridor 
between W Street on the south and Howard Place on the north 
is owned by the University and used exclusively for Univer­
sity purposes. 

d. The Harriett Tubman Quadrangle of five 
dormitories is located immediately to the north of the 
Bethune site, which enhances the efficiency of management 
and student conveniences associated with having those 
dormitories in close proximity. 

e. The proposed height of the Bethune addition is 
consistent with the heights of other buildings in the area, 
including the existing Bethune Hall Dormitory within the 
Harriet Tubman Complex which is 69 feet in height; and, 
the Frazier Hall Dormitory in the Harriet Tubman Complex 
which is 70 feet in height. 

4. Howard University, established as a private nonprofit 
corporation, historically has had a close relationship with the 
federal government. Many of its buildings, including the Bethune 
Hall Dormitory, were bui 1 t by the federal government. As a 
consequence, the Bethune Hall Dormitory building was not subject to 
the Zoning Regulations at the time of construction and was built to 
a height that exceeds the 50-foot height that a residence street 
designation would mandate for that site. 

5. The portion of 4th Street N. W. that abuts the subject 
area is 50 feet wide. A zone district line bisects the street 
with an SP-2 District being to the west of the line and an R-5-B 
District to the east. 

6. The Building Height Limitation Act of 1910, D.C. Code 
Subsection 405 (1981 ed.), limits building heights in the District 
of Columbia according to the classification and width of the street 
that abuts the proposed structure. Buildings on "business 
streets" are permitted greater heights under the Height Act than 
buildings on "residence streets". The Act does not specify the 
justification for these distinctions, nor define the terms 
"business" or "residence" street. 
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7. The Zoning Regulations define a "business street" as one 
whose " ... sides and portions ... are located within a Special 
Purpose, Waterfront, Mixed-use, Commercial or Industrial district." 

8. The appellant argued that the plain meaning of Subsection 
2511.1 with its plural form of the words "side" and "portion" 
requires both sides of 4th Street to be designated as a business 
street. The appellant further argued that it makes no difference 
that one side of 4th Street is in a residence district because the 
regulation requires both sides and portions of a street located in 
a Special Purpose district to be designated a business street. 

9. The Appellant also asserted that there is no regulation 
that prevents a building located in a residence district from being 
deemed to be on a business street and that there is no regulation 
that requires a street that is split-zoned residential and 
commercial to be treated as a business street on one side and a 
residence street on the other. 

10. By testimony at the public hearing, the Zoning Adminis­
trator supported his position, as follows: 

a. The height of buildings in the District of 
Columbia is governed by both the DCMR 11 Zoning 
Regulations and the Act to Regulate the Height of 
Buildings in D.C. June 10, 1910. When determining 
the allowable height of a structure, the more restric­
tive of the two laws must apply. 

b. The Act of 1910 further reads in part, as follows: 
"On a residence street, avenue or highway, no build-
ing shall be erected, altered or raised in any manner so as to 
be over 90 feet in height at the highest point of the 
roof or parapet, nor shall the highest part of the 
roof or parapet exceed in height the width of 
the street, avenue or highway upon which it abuts, 
diminished by ten feet, except on a street, avenue 
or highway 60 to 65 feet wide, where a height of 50 
feet may be allowed, and on a street, avenue or 
highway 60 feet wide or less where height equal to 
the width of the street may be allowed. 

c. Subsection 2511.1 of the D.C. Zoning 
Regulations, reads as follows: "For the purpose of 
administering this title, that portion of the Act 
(Act of 1910) referred to in Section 2510 that 
designates certain streets as business streets shall 
be interpreted to mean those sides and portions of 
any street located in a Special Purpose, Waterfront, 
Mixed-use 1 Commercial or Industrial district. 
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d. The property in question is located in 
an R-5-B District on the east side of 4th Street, 
between Bryant and College Streets N.W. The 
property located on the south side of Bryant 
Street and on the north side of college Street 
is also zoned R-5-B. The property located on 
the west side of 4th Street is zoned SP-2. 

e. The width of 4th Street between 
Bryant and College Streets is only 50 feet. 
The R-5-B District generally permits a maximum 
height of 60 feet. However, the Act of 1910 
limits the allowable height of a building in a 
"residence street" to that equal to the width 
of the street. 

f. In most instances, the zone boundary 
line extends to the middle of the adjacent street. 
Because the subject property is located in an R-5-B 
District 1 the adjacent portion of 4th Street is 
determined to be located in a "residence district" 
for zoning purposes. If the subject lot were on 
the west side of 4th Street in the SP-2 District, 
the Zoning Administrator would interpret the 
permitted height, based on the allowance for a 
"business street." 

g. The interpretation in the instant case 
case would set citywide precedent in applying 
the criteria set forth in the Height Act and 
the Zoning Regulations based on the existing 
zoning and any further map amendments adopted 
by the Zoning Commission. 

11. In response to the Zoning Administrator's testimony, 
counsel for the appellant noted that the precedential aspects of 
the subject case would be limited in that this particular situation 
is the only case in the District in which a 50-foot wide street is 
split-zoned between SP and residential zones thereby restricting 
the allowable height to less than would be permitted as a matter of 
right in the underlying zone if the adjoining street is classified 
as a 11 residence street. " 

12. Counsel for the appellant noted that there are basically 
two instances where streets are split-zoned between commercial and 
residential districts. Neither of those instances produce a 
situation similar to the instant case. First, in uptown 
neighborhood centersr underlying zoning is generally C-1 for small 
strip centers adjacent to R-2 or R-3 residential areas and are 
located on 50-foot wide streets. The maximum height for both the 
commercial and residential areas is limited to 40 feet under the 
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Zoning Regulations, thereby prohibiting a height in excess of the 
width of the street absent variance approval by the Board. 

The second instance occurs in the downtown area where the 
underlying zones are generally the C -3-A zone abutting an R-5-D 
zone on a 90-foot street. The maximum height for C-3- A is 65 feet 
and for R-5-D is 90 feet. Again, the Height Act would not 
prohibit the maximum building height allowed under the Zoning 
Regulations. 

13. Advisory Neighborhood Commission (ANC) lB did not submit 
written issues and concerns relative to the subject appeal. 

14. Two neighborhood residents testified at the public 
hearing on the appeal expressing concern relative to the reference 
to 4th Street as a "business street". The residents' testimony 
did not oppose the subject appeal and noted that the appellant 
represents a good neighbor and a dynamic social, academic, and 
political force in the community. 

15. At the conclusion of the public hearing, the Board left 
the record open to receive a report from the Office of Planning to 
determining whether there are existing similar zoning patterns in 
the city with respect to matter of right development and the Height 
Act. 

16. By memorandum dated October 9, 1991, the OP submitted 
its evaluation of the planning and zoning impacts and precedent­
setting possibilities which could result from a decision to grant 
the subject appeal. The OP was of the opinion that the proposed 
height of the dormitory building would be compatible with existing 
buildings in the area and is appropriate for location on the 
central campus. 

Regarding the precedent-setting nature of the Board's 
decision, the OP found the appellant's argument persuasive in that 
the appellant's research indicated that no other instance could be 
found in the District of Columbia where the underlying zoning 
permits a greater height than the Height Act would permit based on 
the width of the abutting street. However, the OP was unable to 
substantiate the appellant's findings because of severe time 
constraints. 

With respect to the interpretation of the applicable 
regulations, the OP indicated that it could find no sound rationale 
for designating 4th Street as a "business street" simply because an 
SP district is located across the street from the subject site. 
The OP noted that a possible solution to this issue would be for 
the appellant to request a map amendment from the Zoning Commission 
which would change the zoning in the subject square from R-5-B to 
SP-2. 
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17. By submission received on October 18, 1991, counsel for 
the appellant responded to the OP report as follows: 

a. The OP's response to the proposed height of 
the subject structure is consistent with its 
findings based on its review in conjunction with 
the special exception for further processing 
sought by the appellant in Application No. 15551. 

b. The OP's response to the precedent-setting 
nature of the case is consistent with the evidence 
of record in which the appellant argues that the 
planning and zoning process would not be harmed if 
the subject appeal were granted. 

c. The OP's response to the interpretation of 
the applicable requirements is not helpful to the 
Board's deliberations because it ignores the 
applicable Zoning Regulations and incorrectly 
assumes that a regulation exists which precludes 
4th Street from being designated as a "business street" 
in the subject area. 

FINDINGS OF FACT: 

1. The Board finds that the appellant has failed to 
demonstrate that the decision of the Zoning Administrator is in 
error. 

2. The Board does not accept the appellant's argument that 
the plain meaning of Subsection 2511.1 requires that both sides of 
4th Street be designated as a "business street" because of the 
plural form of the words "side'' and "portion." The Board notes 
that Paragraph 199.2 (b) of the Zoning Regulations reads as follows: 

"Words in the singular number shall include 
the plural number, and words in the plural 
number shall include the singular number." 

Therefore, the Board finds that the pluralization of terms in the 
wording of Subsection 2511.1 has no major impact on the 
interpretation of that provision. 

3. The Board finds that zoning district boundary lines are 
intended to follow existing lot lines, the center lines of streets 1 

alleys, and natural water courses as set forth in Section 107.5 of 
the Zoning Regulations. In the instant case 1 the Board finds 
that 4th Street is split-zoned with SP-2 zoning on the west side 
and R-5-B zoning on the east side. Based on the location of the 
zone district boundary line in the center of 4th Street, the Board 
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finds that the term "business street" would apply to the west sides 
or portions of 4th Street which are located in an SP District but 
would not be applicable to the east side or portion of 4th Street 
which is located in an R-5-B District for the purpose of applying 
the limitations set forth in the Height Act. 

4. The Board notes that while there is no regulation which 
specifies that a street which is split-zoned be designated as a 
business street on one side and a residence street on the other, 
the Board finds that it would be unreasonable to accept that the 
regulations as written, would allow for the designation of a 
"business street" for purposes of determining the height of a 
building which directly abuts a street located in a residence 
district, simply because the zoning on the other side of the street 
would allow for such a designation. 

5. The Board notes that the proposed height and use seem to 
be in harmony with existing development and the general purpose and 
intent of the Zoning Regulations. However, the Board finds that 
the material facts presented in the instant case are not sufficient 
to justify the designation of an entire street as a business street 
on a city-wide basis if any side or portion of such street is 
located in a Special Purpose, Waterfront, Commercial or Industrial 
district. 

6. The Board finds that, although the appellant has shown 
evidence that there are few, if any, similar situations in the 
District, future rezonings could possibly be impacted by a decision 
favorable to the appellant. The Board further finds that in 
instances of conflict between the provisions of the Zoning 
Regulations and any statute or other municipal regulations, the 
higher or more restrictive provisions would apply as set forth in 
Sections 101.3 and 101.4 of the Zoning Regulations. 

CONCLUSIONS OF LAW AND OPINION: 

Based on the foregoing findings of fact and the evidence of 
record, the Board concludes that the appellant has failed to 
demonstrate that the Zoning Administrator's decision is in error. 
The Board concludes that, based on the circumstances presented, the 
Zoning Administrator correctly interpreted the provisions of the 
zoning Regulations and the Height Act in determining the permitted 
height on the subject lot. Subsection 2511.1 provides that a 
business street shall mean those sides and portions of any street 
located in a Special Purpose, Waterfront, Mixed-Use, Commercial or 
Industrial District. There is no existing zoning regulation which 
sets forth any circumstances or criteria which would deem 
appropriate the designation of "business street" for an entire 
street simply because any side or portion of a split-zoned street 
is located in an SP, Waterfront, Mixed-Use, Commercial or 
Industrial District. 
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The Board concludes, based on the circumstances affecting the 
subject site, that the subject lot abuts a street located in a 
residential zone district and that the Zoning Administrator 
properly applied the criteria set forth in the Zoning Regulations 
and the Height Act. The Board notes that the appellant's argument 
that the resulting height of the proposed structure as a result of 
the designation of this portion of 4th Street as a residence street 
is inconsistent with existing institutional development in the area 
and that the overall zoning policy of maintaining reasonable and 
uniform heights should more appropriately be presented as part of 
a petition for a map amendment before the Zoning Commission. The 
Board concludes that the inconsistencies related to existing height 
and development relative to the subject site do not represent a 
basis for overturning the Zoning Administrator's interpretation of 
the existing regulations which must be uniformly applied throughout 
the District of Columbia. 

Accordingly, it is ORDERED that the appeal is hereby DENIED 
and the decision of the Zoning Administrator is hereby UPHELD. 

VOTE: 3-0 (John G. Parsons, Sheri M. Pruitt and Carrie L. 
Thornhill to deny; Charles R. Norris not voting, 
not having heard the case; Paula L. Jewell not 
voting, having recused herself). 

ATTESTED BY: 

Director 

FINAL DATE OF ORDER: 01""'T 2 2 '9·'"~ \_,1 ! ... ~~ ... 

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD SHALL TAKE 
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE 
SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF 
ZONING ADJUSTMENT." 

ordl5568/ss/LJP 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

BZA APPLICATION NO. 15568 

As Director of the Board of Zoning Adjustment, I hereby 
certify and attest to the fact that on OCI 2 2 !993 
a copy of the order entered on that date in this matter was mailed 
postage prepaid to each party who appeared and participated in the 
public hearing concerning this matter, and who is listed below: 

Jerry A. Moore, III, Esquire 
Linowes and Blocher 
800 K Street, N.W., Suite 840 
washington, D.c. 2 0001 

Mary Treadwell, Chairperson 
Advisory Neighborhood Commission 1-B 
1012 U Street, N.W., Second Floor 
Washington, D.C. 20001 

Theresa F. Brown 
317 V Street, N.W. 
Washington, D.C. 20001 

Robert Brannum 
158 Adams Street, N.W. 
Washington, D.C. 20001 

Tony Norman 
1735 First Street, N.W. 
Washington, D.C. 20001 

Director 

OCT 2 2 1902 DATE: ______________________________________ ___ 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

* * * 
!II 

Appeal No. 16990 of American Towers, Inc. pursuant to 11 DCMR §§ 3100 and 
3101, from the administrative decision of the Acting Director of the Department of 
Consumer and Regulatory Affairs (DCRA) rescinding Building Permits Nos. 
B425271, 420358, 429362, et al., relating to the construction of an antenna tower 
in a C-2-B District at premises 4623 41st Street, N.W. (Square 1769, Lots 20 and 
30). -

HEARING DATE: 
DECISION DATE: 

April 29, 2003 
April 29, 2003 

ORDER 

PRELIMINARY AND PROCEDURAL MATTERS: 

On January 10, 2003, American Towers, Inc. 1 ("American Towers") filed this 
appeal with the Board of Zoning Adjustment ("Board" or "BZA"). The appeal 
states that it challenges an October 5, 2000 administrative decision by the Acting 
Director of the Department of Consumer and Regulatory Affairs ("DCRA") to 
rescind and cancel building permits for construction of an antenna tower at 4623 
41st Street, N.W. Exh. 1. 

By letter dated January 14, 2003, American Towers requested that the Board stay 
the proceedings pending resolution of related judicial proceedings. Exh. 15. On 
January 30, 2003, DCRA filed a motion for dismissal of the appeal as untimely. 
Exh. 16. The Board then scheduled a hearing on the appeal for April 29, 2003, 
with DCRA's motion for dismissal to be considered as a preliminary matter. Exh. 
17-21. On April24, 2003, DCRA filed an opposition to American Towers' request 
for a stay. Exh. 23. On April 25, 2003, American Towers filed its opposition to 
DCRA's motion for dismissal and renewed its earlier request for a stay. Exh. 24. 

The Advisory Neighborhood Commission for the subject property, ANC 3E, did 
not file a statement on the appeal. Exh. 25. 

1 Appellant in this case is American Towers, Inc. Exh. 1. Attached to the Appeal is a pennit application 
(B425271) that listed American Tower Systems as the property owner. Exh. 4. For purposes of this 
appeal, the Board will assume that American Towers, Inc. is an aggrieved party. 
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On April 29, 2003, the Board heard argument from DCRA and American Towers 
on DCRA's motion for dismissal and American Towers' request for a stay. At the 
conclusion of the argument, the Board voted 3-0-2 to grant the motion for 
dismissal. 

FINDINGS OF FACT: 

1. On March 18, 1999, American Tower Systems applied to the Building and 
Land Regulation Administration (DCRA) for a permit for construction at 4623 
41st Street, N.W., of an antenna tower and two T.V. antennas with an "[o]verall 
height" of 756 feet. Exh. 4. On March 13, 2000, the Building and Land 
Regulation Administration issued Building Permit No. B425271 to American 
Tower Systems for construction of the proposed antenna tower and T.V. antennas. 
Exh. 6. 

2. On September 18, 2000, Jill Diskan filed an appeal with the Board from 
two earlier administrative decisions of the Zoning Administrator relating to the 
proposed construction of a tower at 4623 41st Street, N.W. (BZA Appeal No. 
16649). In her appeal, Ms. Diskan stated that "[b]ecause of [the] height of [the 
proposed] tower the application should have been referred to the BZA and to the 
mayor for an exception." Exh. 16 (Attach. A thereto). Ms. Diskan appealed in her 
capacity as Chair of Advisory Neighborhood Commission 3E (" ANC"). Exh. 16 
(Attach. C thereto). 

3. On October 5, 2000, the Acting Director of DCRA issued a Notice to 
Rescind and Cancel Building Permit No. B425271 and ten other related building 
and plumbing permits. The Notice to Rescind and Cancel cited five "errors 
identified in the original permit review process that resulted in the erroneous 
issuance of these permits": (1) insufficient side yard setback, (2) tower height in 
excess of Height Act limitations, (3) absence of any environmental impact 
analysis, (4) submitting an application for a construction permit without a 
Certificate of Authority to transact business in the District of Columbia, and (5) 
applying for building permits without having registered with the Office ofTax and 
Revenue? Exh. 5. 

4. The Notice to Rescind and Cancel provided that the "decision to cancel and 
rescind these invalid permits will become effective at 5 pm on Tuesday October 
10, 2000, unless, prior to 12 noon that same day, I receive written statements, 
evidence, or documentation ... demonstrating that the errors I cited did not take 
place." Exh. 5. By letter to the Acting Director ofDCRA dated October 10, 2000, 

2 The Notice to Rescind and Cancel was mailed to "American Tower Corp." in Massachusetts, "American 
Tower Systems" in Virginia, and "American Tower" in the District of Columbia, as well as to other entities 
and individuals. Exh. 5. 



BZA APPEAL NO. 16990 
PAGENO. 3 

John J. Brennan, III, Esq. and Robert Clayton Cooper, Esq., writing on behalf of 
"American Tower Corporation," challenged the Acting Director's stated reasons 
for rescission and cancellation and requested that construction of the antenna 
tower be authorized to continue. Exh. 22 (attachment thereto). 

5. On October 10, 2000, the Acting Director ofDCRA issued a Final Notice 
Rescinding and Canceling the eleven building and plumbing permits that had been 
the subject of the Notice to Rescind and Cancel. Pursuant to the Final Notice 
Rescinding and Canceling, the Notice to Rescind and Cancel would "become 
effective as of 5:00 p.m. October 1 0, 2000," and work at the site was to cease by 
7:00 p.m. on October 12, 2000. The Final Notice Rescinding and Canceling 
provided notice of the right to appeal the "inadequate side yard setback" issue to 
this Board: 

Please be advised that you have a right to challenge this Notice. In 
order to exercise this right, you must appeal the portion of the Notice 
that is based upon the inadequate side yard setback to the Board of 
Zoning Adjustment. The remaining issues are to be appealed to the 
Board of Appeals and Review. 

In order to exercise this right, you must file written requests for 
hearings with the appropriate Board. A timely appeal to the Board 
of Zoning Adjustment must be filed with the Board at 441 4th Street, 
N.W., Suite 210 South, Washington, DC 20001, (202) 727-6311. .. 

Exh. 16 (Attach. G thereto). 

6. By letter dated October 25, 2000, on behalf of "American Towers, 
Inc.," Mr. Cooper requested that the Board stay the proceedings in BZA 
Appeal No. 16649, which was still pending. He explained: 

The request for the Stay is simple. The underlying matters 
from which the ANC has filed this Appeal, are either moot or are 
otherwise presently before the U.S. District Court as Civil Action# 
00~2436 (PLF). That pending case, brought by American Towers, 
Inc. against the District of Columbia, seeking a judicial 
determination that the Permit(s) to construct a telecommunications 
Tower were unlawfully and illegally revoked by the D.C. 
Department of Consumer and Regulatory Affairs on October 10, 
2000 .... Exh. 24 (Exh. 1 thereto). 

7. Similarly, by letter to the Board dated October 26, 2000, Jill Diskan 
requested "that ANC 3E's request for an expedited hearing on our Appeal be 
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placed on hold, pending the outcome of American Tower Systems lawsuit against 
the District government in the Federal courts. 11 Exh. 24 (Exh. 2 thereto). 

8. By letter dated October 30., 2000, Jerrily R. Kress, F AlA, Director of the 
Office of Zoning, informed Mr. Cooper of Ms. Diskan's request that her appeal 
"be placed on hold pending the outcome of the American Tower, Inc. lawsuit in 
District Court." Ms. Kress stated: "[i]t is almost certain that this request will be 
granted. 11 She then advised Mr. Cooper: 11 [i]n the interest of maintaining your 
options, the Office of Zoning recommends American Tower Systems, Inc. file an 
appeal based on the revocation of the permits for the tower." Exh. 24 (Exh. 3 
thereto). Mr. Cooper has represented to the Board that he never received Ms. 
Kress' letter and that he did not become aware of the letter until receiving a copy 
in early 2003. Exh. 24 at 3. 

9. By letter dated September 6, 2001, Ms. Kress informed Mr. 
Brennan: Please be advised that the Office of Zoning will honor your 
telephone request made on September 5, 2001, requesting that the 
scheduling of the Board of Zoning Adjustment appeal hearing in the above­
referenced case ["BZA Application No. 16649 - American Tower 
Systems"] be postponed until the recently filed court proceedings in this 
matter are concluded. Exh. 24 (Exh. 5 thereto). 

10. In a motion filed on or about December 20, 2000 in the United States 
District Court for the District of Columbia in American Towers, Inc. v. The 
Honorable Anthony Williams, et a/. (Civ. No. 00-2436 (PLF)), counsel for the 
District of Columbia ("District") stated: 

Plaintiff [American Towers] was informed that the side-yard setback issue 
could be appealed to the BZA and the remaining grounds for rescission to 
the BAR Amend Cmplt. At Exh. 11. In fact, plaintiff has filed appeals 
with both bodies. Plaintiffs cannot now seek to have this Court replace the 
appropriate District body as the forum for resolution of this dispute. Exh. 
24 (Exh. 4 thereto).3 

3 In its decision granting the motion to dismiss, the district court acknowledged, but did not appear to rely 
upon, the District's representation that American Towers had appealed to this Board: 

Since American Tower does not contest the fact that it has been provided with post­
deprivation procedures - indeed, it currently is taking advantage of the District's 
administrative procedures by appealing the rescission to the Board of Zoning Appeals 
[sic] and to the Board of Appeals and Review, see Defs.' Suppl. Memo. at 8- the 
question for the Court to decide on this motion is whether the notice sent by the District 
and the opportunity for hearing provided before rescission were sufficient to comport 
with due process. 

Exh. 10 at 4. 
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11. Subsequently, in a motion to dismiss filed on October 17, 2002 in the D. C. 
Superior Court in American Towers, Inc. v. District of Columbia (Civ. No. 02-
2183), counsel for the District stated: "Under District of Columbia law, plaintiff is 
required to seek review of DCRA's decision in the appropriate administrative 
tribunals. Plaintiff has in fact brought such administrative appeal in the Board of 
Administrative Appeals [sic] ("BAR") but has not sought review in the Board of 
Zoning Adjustment ("BZA")." Exh. 26 (Motion at 1-2). 

12. By letter dated November 1, 2002, Ms. Diskan informed Ms. Kress that 
BZA Appeal No. 16649 was "being withdrawn as moot (without prejudice in the 
event the permits in question were ever reactivated), in light of the official 
rescission of the permits on October 10, 2000." The letter shows that a copy was 
mailed to Mr. Cooper by first-class mail. Exh. 16 (Attach. E. thereto). 

13. On January 10, 2003, American Towers, Inc. ("American Towers" or 
"Appellant") filed the instant appeal --BZA Appeal No. 16990 -- challenging 
DCRA's October 5, 2000 decision rescinding and canceling Building Permit No. 
B425271 (and the related permits). Exh. 1. Appellant's primary contention on 
appeal is that "the final building permit application and related approved 
drawings" did not create or provide for a side yard, and "therefore none is 
required." Exh. 2. In its "Statement of Ag[g]rievement," filed on January 10, 
2003, with its appeal to the BZA, American Towers stated: 

This Appeal is being filed in order for the Appellant to 
preserve its earlier exercised exhaustion of administrative remedies. 
It was previously understood and agreed by the Appellant and the 
BZA, that the previously pending action (BZA Case #16649) would 
encompass all issues related to that case, including the side yard 
issue, and would be stayed pending the resolution of all matters 
before the U.S. District Court. However, despite that understanding, 
the matter has since been withdrawn and dismissed. So, in order to 
preserve its position based upon the status-quo, prior to that 
dismissal, Appellant American Towers submits this appeal, and 
requests that all matters before the BZA be stayed pending 
resolution of all judicial proceedings. Exh. 2. 

CONCLUSIONS OF LAW AND OPINION: 

One who is aggrieved by a zoning decision must file a "timely appeal" to 
the Board. 11 DCMR § 3112.2. The District of Columbia Court of Appeals has 
held that the requirement "that an appeal be timely is jurisdictional," and that the 
Board lacks the power to consider an untimely appeal. Waste Management of 
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Maryland, Inc. v. District of Columbia Bd. of Zoning Adjustment, 775 A.2d 1117, 
1121 (D.C. 2001). The Court has described the "limit of timeliness" as "two 
months between notice of a decision and appeal therefrom," absent "exceptional 
circumstances substantially impairing the ability of an aggrieved party to appeal." 
Id. at 1122 (emphasis in original); accord Sisson v. District of Columbia Bd. of 
Zoning A4Justment, 805 A.2d 964, 969 (D.C. 2002).4 

Whether Appellant is appealing from the Notice to Rescind and Cancel 
dated October 5, 2000, as American Towers has stated (Exh. 1 & 5), or from the 
Final Notice Rescinding and Canceling dated October 10, 2000, as DCRA has 
stated (Exh. 16, Mem. at 1 & n.l), the appeal is untimely. The record in this case 
shows that Appellant had notice of the DCRA's October 5, 2000 decision on or 
before October 10, 2000, the date of Mr. Brennan and Mr. Cooper's letter 
challenging the Acting Director's stated reasons for the proposed rescission and 
cancellation. The record in this case also shows that Appellant had notice of 
DCRA's October 10,2000 decision on or before October 25,2000, the date of Mr. 
Cooper's letter to Ms. Kress stating that the permits for the tower "were unlawfully 
and illegally revoked by the D.C. Department of Consumer and Regulatory Affairs 
on October 10, 2000." Moreover, DCRA's October 10, 2000 decision expressly 
informed Appellant that "[i]n order to exercise" its "right to challenge this Notice," 
it had to "appeal the portion ofthe Notice that is based upon the inadequate side 
yard setback to the Board of Zoning Adjustment." 

It follows that the "limit of timeliness" for appealing to the Board from 
DCRA's October 10, 2000 revocation decision was reached not later than 
December 25, 2000, i.e. two months after the last possible date (i.e. October 25, 
2000) that Appellant could have received notice of the revocation decision. 
Therefore, in filing BZA Case #16990 on January 10, 2003, Appellant filed more 
than two years late. 

In its opposition to DCRA's January 30, 2003 motion for dismissal, 
Appellant states: 

It was clear from 2000 to 2002 that the parties were in full 
agreement to stay all action before the BZA pending resolution of 
the related judicial proceedings, and that agreement and 
understanding should not now be disturbed. This Appeal presents 
the same or similar issues, parties and property presented in the 
ANC Appeal. 

4 The Zoning Commission's recent rulemaking setting 60 days as the time limit for appeals to the Board did 
not become effective until February 7, 2003, and, therefore, is inapplicable to this appeal. 
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Opposition at 5. However, an agreement among the parties to stay a pending 
appeal from DCRA's administrative decisions to issue permits for the proposed 
tower (BZA Case #16649) would not have served to extend the time limit for 
appealing DCRA's subsequent administrative decisions to revoke the permits for 
the proposed tower (BZA Case #16990). Further, Appellant's decision to appeal 
the revocation of the permits in the United States District Court did not somehow 
relieve it of its responsibility to properly file an appeal before the BZA. The fact 
that American Towers "chose to concentrate on avenues that reasonably may have 
appeared more promising than an appeal [to the BZA] does not excuse its delay" 
in noting such an appeal. Waste Management, 77 5 A.2d at 1123. 

Appellant contends that "[i]t was previously understood and agreed by the 
Appellant and the BZA, that [BZA Case #16649] would encompass all issues 
related to that case, including the side yard issue," and further contends that,. 
following the dismissal of that action, Appellant filed BZA Case # 16990 "in order 
to preserve its position based upon the status-quo." But whatever Appellant's 
understanding of the status quo, it is clear from Ms. Kress' October 30, 2000 letter 
that there was no agreement to treat BZA Case #16649 as an appeal from DCRA's 
decision to revoke the permits. That letter recommended that American Tower 
Systems, Inc., "[i]n the interest of maintaining [its] options ... file an appeal based 
on the revocation of the permits for the tower." Such a recommendation would 
have been unnecessary ifthe BZA were treating Case No. 16649 as an appeal of 
DCRA's decision to revoke the permits. Moreover, it does not make sense to, as 
American Towers contends, treat Appeal No. 16649 as an appeal from both the 
issuance and the revocation of the same permits. In fact, the timing is 
irreconcilable. The permits were revoked on, at the earliest, October 5, 2000. 
Appeal No. 16649 was filed on September 18, 2000. There is no way that Ms. 
Diskan, when she filed the appeal, could have intended it to apply to the 
revocation of the permits-- an action which had not yet occurred. 

American Towers' injecting itself into another party's appeal of a related, 
but clearly different matter, could not substitute for filing its own appeal with the 
BZA. However, in support of its position that it could rely on its involvement in 
BZA Case # 16649 as the functional equivalent of its own appeal, Appellant also 
relies on a statement made by an attorney for the District, in a motion filed in the 
U.S. District Court on or about December 20, 2000, that Appellant had filed an 
appeal with the Board. Appellant cites this incorrect statement as evidence of the 
parties' "mutual understanding" that American Towers' "responsibilities with 
respect to the BZA had been satisfied as a result of their injection into the then 
pending ANC Appeal." The District's statement, however, appears to reflect not 
an "understanding" but a misunderstanding as to whether American Towers had 
appealed to the Board. And even if the parties had agreed to treat BZA Case 
#16649 as including an appeal by American Towers, such an agreement, by itself, 
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could not ~nti~fy the Board'$ jurisdictional requirement that American Towers flle 
a timely appeal. Nothing in the record of this case shows that the Board was ever 
infonned prior to January 10, 2003- by any party- that BZA Appeal No. 16649 
should have been deemed to include (1) an appeal by American Towers or (2) an 
appeal from DCRA's decision to revoke the pennits. 

Finally, even if there had been some equitable reason, based on the 
existence of BZA Appeal No. 16649, for tolling the period during which American 
Towers could file an appeal from DCRA's revocation decision, the tolling would 
have ended when Appellant received notice of the November 1, 2002 withdrawal 
of BZA Appeal No. 16649. The letter of withdrawal shows that it was sent to Mr. 
Cooper by first-class mail, and American Towers does not contend that it failed to 
receive the letter prior to November 10, 2002. In waiting until January 10, 2003 to 
file its appeal, American Towers waited for more than two months after it received 
notice that the ANC had withdrawn its appeal. Therefore, even if the period for 
appealing had been tolled until American Towers received notice of the 
withdrawal of the ANC's appeal, American Towers' appeal would still have been 
untimely. Because this appeal will be dismissed as untimely, American Towers' 
request for a stay is now moot. 

For the reasons stated above. it is hereby ORDERED that (1) DCRA's motion to 
dismiss is GRANTED and that this appeal is therefore DISMISSED, (2) 
American Towers' request for a stay is DENIED, and (3) American Towers' 
motion for rehearing is DENIED without prejudice to its right to move for 
reconsideration or rehearing pursuant to 11 DCMR § 3126.2. 

VOTE: 3-0-2 (Carol J. Mitten, David A. Zaidain, Geoffrey H. Griffis to 
deny, Curtis L. Etherly, JR. and the Third Mayoral Appointee 
not present, not voting) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
Each concurring member has approved the issuance of this Decision and Order. 

ATTESTED BY: 

FINAL DATE OF ORDER: JUM 2 5 2003 

PURSUANT TO ll DCMR § 3125.6, THlS DECISION AND ORDER WILL 
BECOME FINAL UPON ITS FILING IN THE RECORD AND SERVICE UPON 
THE PARTIES. UNDER 11 DCMR § 3125.9, THlS ORDER WILL BECOME 
EFFECTIVE TEN DAYS AFTER IT BECOMES FINAL. LM/rsn 
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OPINION 

On March 13, 2000, the Building and Land Regulation Administration 

("BLRA"), a division of the Department of Consumer and Regulatory Affairs ("DCRA") of 

the District of Columbia government, issued a building permit to American Towers, Inc. 

("American Tower") authorizing it to commence construction of a 756-foot 

telecommunications tower on property American Tower owned on 4P1 Street near Wisconsin 

Avenue in the Tenley neighborhood in Northwest Washington, D.C. American Tower 

promptly began construction. On September 8, 2000, the BLRA issued a Notice of Stop Work 

Order, but then rescinded it a week later. On September 19, 2000, the District of Columbia 

Council passed legislation entitled the "Moratorium on the Construction of Certain 

Telecommunications Towers Emergency Amendment Act of 2000" (the "Moratorium Act"), 

temporarily prohibiting the issuance of building permits for construction or expansion of 

telecommunications structures above 200 feet. 



On October 5, 2000, the DCRA issued a notice to American Tower indicating 

the DCRA's intention to rescind and cancel plaintiffs building permit based on five specific 

errors it said it had belatedly identified in the original permit review process that resulted in an 

ostensibly erroneous issuance of the permit. See Amended Complaint, Ex. 9 ("Notice of 

Intent to Rescind"). In the notice the DCRA invited American Tower to provide "written 

statements, evidence, or documentation ... demonstrating that the errors ... did not take 

place." Id. at 4. On October 10, 2000, counsel for American Tower responded by letter, 

addressing each of the five asserted errors. See Amended Complaint, Ex. 10. Later that same 

day, however, the DCRA responded to American Tower's arguments in a final notice 

rescinding and canceling the permits. See Amended Complaint, Ex. 11 ("Final Notice of 

Rescission"). The Final Notice effectively halted construction of the 756-foot broadcast tower. 

On October 11, 2000, plaintiff filed suit in this Court seeking declaratory and 

injunctive relief that would allow it to proceed with the construction of the tower, as well as 

compensatory damages of $150 million and punitive damages of $100 million. In its amended 

complaint, filed November 20, 2000, plaintiff asserts denial of equal protection (Count One); 

taking of property and denial of due process (Count Two); deprivation of federal rights under 

color of law (Count Three); violation of the Telecommunications Act of 1996, 47 U.S.C. 

§ 332 (Count Four); equitable estoppel (Count Five); confiscatory taking (Count Six); willful 

violation of District of Columbia law (Count Seven); and wrongful interference with 

prospective advantage and unfair competition (Count Eight). 
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On November 1, 2000, the Court held a hearing on and denied plaintiffs 

motion for immediate injunctive relief, finding that while plaintiff was likely to succeed on the 

merits of certain of its claims, there was no irreparable harm warranting a preliminary 

injunction. See Order of Nov. 1, 2000. The Court subsequently set a briefing schedule on 

defendants' motion to dismiss, staying discovery until the motion is resolved, see Order of 

Nov. 17, 2000, and heard oral argument on the motion. In its motion, defendants contend that 

all of plaintiffs federal, claims -denial of equal protection, denial of due process and violation 

of the Telecommunications Act of 1996- should be dismissed because they fail as a matter of 

law. 1 Defendants suggest that because these are the only claims that could give this Court 

original jurisdiction, the Court should dismiss the case in its entirety and allow it to be refiled 

in the "proper" forum - presumably in the Superior Court of the District of Columbia or 

before the appropriate administrative agency or board. Defendants' motion will be granted. 

I. EQUAL PROTECTION 

In Count One of its amended complaint, American Tower asserts that the 

District of Columbia's October 10, 2000 decision to rescind its building permit was arbitrary 

and capricious and that it violated plaintiff's vested property interests by singling it out for 

Defendants also argue that even if plaintiff's federal claims do not fail, the Court 
should either abstain from hearing them because they are too intertwined with the state law claims 
that are at the heart of this suit or dismiss the case because plaintiff failed to exhaust its 
administrative remedies prior to filing suit. Because the Court will dismiss this case for failure 
to state a federal claim, the Court will not reach defendants' alternative arguments. 
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adverse treatment in violation of the Equal Protection Clause. 2 American Tower asserts that it 

is similarly situated to several other companies that did not have their building permits revoked 

- specifically, three other broadcast towers in the Tenley area that all exceed 600 feet in 

height- and that the District's actions have had an adverse impact on it. 

To pass constitutional muster under the equal protection component of the Fifth 

Amendment's Due Process Clause, an official government action need only bear a rational 

relationship to a legitimate governmental purpose so long as no suspect or quasi-suspect class 

is involved. See City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-40 (1985). 

Because American Tower is not a member of a suspect or quasi-suspect class, the Court must 

consider only whether there was a rational basis for the decision reached by the District to 

rescind the permit. See Heller v. Doe, 509 U.S. 312, 319-20 (1993); Steffan v. Perry, 41 

F.3d 677, 684-85 (D.C. Cir. 1994). In defending against an equal protection claim, the 

government must offer a rational basis for its conduct, but it has no obligation to present any 

evidence to sustain the rationality of its decision. See Steffan v. Perry, 41 F .3d at 684. 

Indeed, the burden is on the one attacking the government's action "to negative every 

conceivable (rational] basis which might support it, whether or not the basis has a foundation 

in the record." Id. 

2 The Equal Protection Clause does not apply to the District of Columbia. but the 
Due Process Clause of the Fifth Amendment imposes the same equal protection requirements on 
the federal government and the District of Columbia as the Fourteenth Amendment's Equal 
Protection Clause imposes on the states. See Bolling v. Sharpe, 347 U.S. 497 (1954). 
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The District of Columbia suggests that there are several rational bases for its 

decision to rescind American Tower's building permit, chief among them that it must enforce 

the District of Columbia Height Act, D.C. Code § 5-405(h). Originally enacted by Congress 

in 1910, the Act requires builders of broadcast towers over 600 feet in height to obtain a 

waiver of the provisions of the Act before beginning construction, D.C. Code § 5-405(h), and 

provides that any tower built in violation of Section 5-405(h) constitutes a common nuisance. 

D.C. Code§ 5-408. The District contends that since the owners of all the other towers cited 

by plaintiff obtained waivers of the Height Act while American Tower did not even attempt to 

do so, the District did not act arbitrarily, capriciously or unconstitutionally when it revoked 

American Tower's building permit. 

American Tower does not argue with defendants' assertion that a violation of 

the Height Act would constitute a rational basis to rescind its permit. Rather, plaintiff 

contends that it received an implied waiver of the Height Act when the District issued it a 

permit to build a tower over the maximum height restriction - even though plaintiff did not 

formally request a waiver and even though the building permit it received did not expressly 

grant a waiver. The Court has some sympathy for this argument, since the District 

government was fully aware of the height of the tower throughout the process. The application 

for the building permit submitted to the District described the proposed tower as being 756 feet 

high, see Amended Complaint, Ex. 3; the 756-foot height was highlighted in a memorandum 

from the D.C. Office of Planning to the Chief of the Zoning Review Branch of the DCRA, see 

Amended Complaint, Ex. 4; and the building permit issued by the DCRA described the tower, 

including its purpose and its proposed - in plaintiffs view, its authorized - height. See 
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Amended Complaint, Ex. 5. Whether on these facts plaintiff may be entitled to substantial 

money damages on a theory of equitable estoppel or confiscatory taking, however, is irrelevant 

to plaintiff's equal protection claim. 

In determining whether plaintiff has been denied equal protection of the law. 

this Court must decide only whether defendants have offered a rational basis for its action and 

whether plaintiff has negatived every conceivable basis that might support the District's action. 

See Steffan v. Perry, 41 F.3d at 684. The District has presented a rational basis for its 

rescission of plaintiffs building permit - violation of the Height Act - and plaintiff has failed 

to negative that rational basis. It is not disputed that plaintiff's tower, if built, would violate 

the Height Act. What is disputed is whether the District implicitly waived the Height Act 

when it issued the permit. Such a question is not one of constitutional import; it is a question 

of state law and its resolution is best left to the local courts. The Court concludes that plaintiff 

has failed to state an equal protection claim. 

II. DUE PROCESS 

In Count Two of its amended complaint, American Tower asserts that the 

Moratorium Act passed by the District of Columbia Council and certain proposed zoning 

regulations constitute a taking of property without just compensation and thus violate plaintiff's 

right to substantive due process of law. American Tower suggests that the Moratorium Act 

violates plaintiff's due process rights because it unfairly authorizes the Mayor to halt 

construction of the tower and to create a regulatory scheme that could be used later to block 

the resumption of construction on the tower. See Defs.' Motion, Ex. A (Moratorium on the 
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Construction of Certain Telecommunications Towers Emergency Amendment Act of 2000 ~ 

D.C. Act 13-442) ("Moratorium Act").3 It also argues that the proposed zoning regulations, if 

passed, would retroactively destroy American Tower's zoning interests. See Amended 

Complaint, Ex. 12 (letter from D.C. Office of Planning to D.C. Zoning Commission regarding 

recommendation that Zoning Commission consider amending zoning regulations regarding 

standards for antenna towers) ("DCOP Proposal"). 

Plaintiffs due process claim fails as a matter of law because the Moratorium 

Act and the proposed zoning regulations do not affect any vested property interest American 

Tower may have in the building permit No property interest of American Tower is adversely 

affected by the Moratorium Act because the Act by its express terms has only prospective 

application. It is not applicable to American Tower because it is a moratorium on the future 

issuance of building permits for telecommunications towers of over 200 feet until the Mayor 

formulates a policy on the matter. See Moratorium Act § 2. Furthermore, contrary to 

plaintiff's assertion, the legislation issues no legally binding "directives" to the Mayor 

regarding the tower at issue in this case. The Council expressed concerns about the tower and 

made requests of the Mayor in a section entitled "Sense of the Council," but it is clear from 

the plain language of the Act that those expressions of concern and suggestions have no legal 

effect. See Moratorium Act § 3. With respect to the proposed zoning regulations, any claim 

plaintiff might have with respect to those regulations is not yet ripe, as the regulations have not 

3 Exhibit 8 to plaintiff's amended complaint is an early version of the Moratorium 
Act. The version attached as exhibit A to defendants' motion to dismiss is the final, enacted 
version of the Act, which differs in certain respects from the version attached to plaintiff's 
amended complaint. 



yet been and may never be approved by the Zoning Commission. See DCOP Proposal. For 

these reasons, the Court finds that plaintiff's substantive due process claim must fail. 

Although Count Two of plaintiffs amended complaint seems to state only a 

substantive due process claim, plaintiff argues in its opposition to defendants' motion to 

dismiss that it is also alleging a violation of its procedural due process rights - specifically, 

that it was not given sufficient notice or opportunity to be heard before the District of 

Columbia rescinded its building permit. Since American Tower does not contest the fact that it 

has been provided with post-deprivation procedures - indeed, it currently is taking advantage 

of the District's administrative processes by appealing the rescission to the Board of Zoning 

Appeals and to the Board of Appeals and Review, see Defs.' Suppl. Memo. at 8- the 

question for the Court to decide on this motion is whether the notice sent by the District and 

the opportunity for hearing provided before rescission were sufficient to comport with due 

process. 

On October 5, 2000, the Department of Consumer and Regulatory Affairs 

issued a notice of intent to rescind and cancel plaintiff's building permit based on five errors it 

said it had belatedly identified in the original permit review process that resulted in an 

ostensibly erroneous issuance of the permit. See Amended Complaint, Ex. 9. With that 

Notice, American Tower was informed of the specific grounds on which its permit might be 

rescinded and Was offered an opportunity to respond by a date certain. See id. While 

American Tower submitted a response to the Notice, see Amended Complaint, Ex. 10, District 

officials found its response to be insufficient to refute the grounds asserted. See Amended 
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Complaint, Ex. 11.4 The DCRA therefore rescinded the building permit on October 10, 2000 

without a hearing, effectively halting construction of plaintiffs broadcast tower indefinitely. 

Although the procedure provided was not as extensive as plaintiff would have 

liked, and while plaintiff disagrees with the facts and the law upon which the District relied 

before issuing its Final Notice rescinding the permit, the Court concludes that the District gave 

American Tower sufficient notice and opportunity to be heard at a meaningful time and in a 

meaningful manner, which is all that due process requires. See Matthews v. Eldridge, 424 

U.S. 319,333 (1976); UDC Chairs v. Board of Trustees of the University of the District of 

Columbia, 56 F.3d 1469, 1472 (D.C. Cir. 1995). The notice sent to American Tower by the 

DCRA on October 5, 2000 set forth five reasons why the District believed the permit was 

improperly issued in the first place and explained why it would rescind it if American Tower 

did not provide .. written statements, evidence, or documentation" by noon on October 10 

sufficient to persuade DCRA that its reasons for rescission were invalid. See Amended 

Complaint, Ex. 9. American Tower thus was offered an opportunity to be heard, albeit in 

writing rather than in person, sufficiently in advance of any final action by DCRA. In the 

Court's view, this notice was sufficient to adequately inform American Tower of the proposed 

decision and the reasons for it; both the notice and the opportunity to respond were given •• at a 

4 In the Final Notice of Rescission the DCRA addresses each of plaintiffs responses 
to the asserted grounds for rescission. See Amended Complaint, Ex. 11. As defendants point out 
in their motion to dismiss, plaintiff's response to the Notice of Intent to Rescind provided 
"virtually no factual information challenging the factual predicate of the Notice and very little 
argument on the Notice's legal analysis." Defs.' Motion at 12. Plaintiff "merely threatened legal 
action and presented legal arguments and conclusions." Id. at 11. 
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meaningful time and in a meaningful manner." Propert v. District of Columbia, 948 F. 2d 

1327, 1332 (D.C. Cir. 1991) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)); ~ 

UDC Chairs v. Board of Trustees of the University of the District of Columbia, 56 F.3d at 

1472-74. Because plaintiff was offered and took advantage of this pre-deprivation procedure 

and was also advised of its right to post-deprivation hearings before the Board of Zoning 

Appeals and the Board of Appeals and Review, see Amended Complaint, Exs. 9 & 11, the 

Court cannot find that defendants violated plaintiff's right to procedural due process. 

The D.C. Circuit's decision in Tri County Industries, Inc. v. District of 

Columbia, 104 F.3d 455 (D.C. Cir. 1997), does not alter this conclusion. In Tri County, the 

court of appeals found that plaintiffs right to procedural due process had been violated when 

the District of Columbia suspended plaintiff's building permit- a scenario bearing a sufficient 

resemblance to the one here to warrant serious consideration. See Tri County Industries, Inc. 

v. District of Columbia, 104 F.3d at 460-62. As defendants point out in their post-hearing 

brief, however, the facts in Tri County are distinguishable from those in this case. In Tri 

County, the DCRA suspended Tri County's permit sua sponte at a public hearing based on 

inaccurate information and did not give Tri County any opportunity to dispute the facts upon 

which the suspension was predicated. ld. at 460-61. Applying the Matthews test, the D.C. 

Circuit found that the District's actions deprived plaintiff of its right to procedural due process. 

Id. at 461-62. In this case, by contrast, plaintiff was provided adequate pre-deprivation due 

process before the permit was rescinded. See supra at 8-10. The court of appeals' decision in 

Tri County, while instructive, therefore is not directly relevant to this case. 
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Finally, plaintiff suggests that its due process rights were violated when the 

District incorrectly interpreted and applied the Height Act and when it improperly 

circumvented District of Columbia regulations regarding the revocation of the permit. Such 

challenges to the District's interpretation of and compliance with its own statutes and 

regulations may or may not have merit, but the resolution of those claims does not implicate 

American Tower's due process rights. See supra at 5-6. Count Two of plaintiffs amended 

complaint therefore will be dismissed.5 

III. TELECOMMUNICATIONS ACT 

ln Count Four of its amended complaint, plaintiff asserts that the District of 

Columbia's decision to rescind American Tower's building permit and the D.C. Council's 

moratorium legislation violate several provisions of the Telecommunications Act of 1996, 47 

U.S.C. § 332. Specifically, plaintiff argues that the District's actions unreasonably 

discriminate against providers of functionally equivalent services (an alleged violation of 47 

U.S.C. § 332(c)(7)(B)(i)); that they are not supported by substantial evidence (an alleged 

violation of Section 332(c)(7)(B)(iii)); and that they violate the Act's prohibition of any 

regulation on the placement of wireless facilities based upon environmental effects (an alleged 

violation of Section 332(c)(7)(B)(iv)). 

5 Count Three of plaintiffs amended complaint asserts that defendants deprived 
American Tower of equal protection (Count One) and due process (Count Two) under color of 
law. Since the two constitutional claims underlying Count Three are dismissed, Count Three will 
be dismissed as well. 
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While the Telecommunications Act of 1996 generally preserves the zoning 

authority of state and local governments with respect to decisions regarding the placement, 

construction and modification of "personal wireless service facilities," ~ 47 U .S.C. 

§ 332(c)(7)(A), the Act places five specific limitations on how the state or local government 

may exercise that authority .6 Defendants argue that these statutory limitations do not apply in 

this case, however, because the facility at issue is not primarily a "personal wireless service 

facility" and because its actions only affected plaintiffs primary purpose for building the tower 

-the provision of high definition television ("HDTV") broadcast services. The District 

6 The three limitations at issue in this case are the following: 

(i) The regulation of the placement, construction, 
and modification of personal wireless service 
facilities by any State or local government or 
instrumentality thereof (I) shall not unreasonably 
discriminate among providers of functionally 
equivalent services; and (II) shall not prohibit or 
have the effect of prohibiting the provision of 
personal wireless services .... 

(iii) Any decision by a State or local government or 
instrumentality thereof to deny a request to place, 
construct, or modify personal wireless service 
facilities shall be in writing and supported by 
substantial evidence contained in a written record. 

(iv) No State or local government or instrumentality 
thereof may regulate the placement, construction, 
and modification of personal wireless service 
facilities on the basis of the environmental effects of 
radio frequency emissions to the extent that such 
facilities comply with the Commission's regulations 
concerning such emissions. 

47 U.S.C. § 332(c)(7)(B). 
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asserts that since its actions did not affect the construction of a personal wireless service 

facility or the provision of personal wireless services within the meaning of Section 332, ~ 

47 U.S.C. § 332(c)(7)(C) (defining "personal wireless services" and "personal wireless service 

facilities"), its ability to regulate the facility at issue is not limited by Section 332(c)(7){B) of 

the Telecommunications Act. 

Both parties acknowledge that, if built, plaintiff's tower would provide both 

HDTV services and personal wireless services. The parties also agree that while an antenna or 

antennas will be added to the tower to provide personal wireless services, the primary purpose 

of the tower - and, more importantly, the reason for its height - is to provide HDTV 

services. What the parties dispute is whether the existence of even a single personal wireless 

services antenna on a structure such as plaintiff's, regardless of the structure's other purpose or 

purposes, automatically subjects that structure to the statutory zoning limitations of the 

Telecommunications Act and therefore brings it outside the regulatory authority of the District. 

The answer to that question in light of the facts presented here is clearly no. 

Congress simply could not have intended that any structure that has personal 

wireless communications as a secondary purpose is beyond the zoning authority of the state or 

local government. The reason for the excessive height of the tower in this case is the fact that 

it must be tall enough to provide HDTV services, not personal wireless communications 

services. The District's concerns with the construction of plaintiff's tower stem from its 

proposed height and thus from the fact that it is primarily an HDTV tower. not a personal 

wireless service facility. The District's actions with respect to plaintiff's tower do not prevent 

it from constructing a "personal wireless service facility" on American Tower's site or from 

13 



providing "personal wireless services." Unfortunately for plaintiff's claim of federal 

jurisdiction, the zoning limitations set forth in Section 332(c)(7)(B) of Telecommunications Act 

do not apply in this case; plaintiff simply is not entitled to the protections from local regulation 

that the Act may provide in other contexts. 

Even if the limitations of the Telecommunications Act did apply, it does not 

appear that the District violated any of those provisions. As discussed previously with respect 

to plaintiff's equal protection claim, defendants' actions neither "unreasonably discriminated 

among the providers of functionally equivalent services" nor had "the effect of prohibiting the 

provision of personal wireless services." 47 U.S.C. § 332(c)(7)(B)(i). It also is clear that 

since the factual and legal reasoning behind the District's decision to rescind the permit was 

explained to plaintiff in writing, see Amended Complaint; Exs. 9 & 11, and since that 

explanation indicates that the District's actions were supported by substantial evidence in the 

record before it, the requirements of Section 332(c)(7)(B)(iii) were satisfied. Finally, while 

Section 332(c)(7)(B)(iv) of the Act prohibits any regulation on the placement of wireless 

facilities based upon environmental effects, the restriction by its explicit terms applies only to 

regulations on facilities based on concerns over radio frequency emissions. Because the 

District's expressed concern was over falling ice and the resulting safety risk, the District's 

action would appear to fall outside of Section 332(c)(7)(B)(iv)'s prohibition. The Court 

therefore will dismiss Count Four of plaintiffs amended complaint. 

14 



Since all of plaintiff's federal claims fail as a matter of law, they will be 

dismissed with prejudice. Plaintiff's non-federal claims are quintessentially local in nature; 

they therefore will be dismissed without prejudice to their being refiled in a more appropriate 

forum. See 28 U.S.C. § 1367(c){3). An Order of Dismissal consistent with this Opinion will 

issue this same day. 

SO ORDERED. 

PAULL. FRIEDMAN 
United States District Judge 
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BOARD OF ZONING ADJUSTJ\1ENT 
FOR THE DISTRICT OF COLUNIBIA 

Appeal of Kalorama Citizens Association from 
The Decision ofDCRA Issuing Building Permits 
B455571 & B455876 Notwithstanding Non-
Compliance of Plans with FAR, Height, and Setback 
Requirements with respect to 5-story Apartment in R-5-D 
Zone at 1819 Belmont Road, N.W. (Square 251, Lot 45). 

) 
) 
) BZA No. 17109 
) 
) 
) 

Appellant's Supplemental Memorandum of Law 
on the Height of Buildings Act 

At thehearing on this appeal on March 9, 2004, the Board sua sponte raised a 

question as to whether the Board had jurisdiction over the issues in this appeal 

concerning the 1910 Height of Buildings Act, D.C. Code§§ 6-601 et seq. (hereinafter 

referred to as the "Height Act"). In response, the representative of the Corporation 

Counsel expressed the view that the practice of the agency was to refer issues raising the 

Height Act to the D.C. Board of Appeals and Review. For the reasons indicated below, 

Appellant Kalorman Citizens Association ("KCA") believes that this Board clearly has 

jurisdiction to hear and determine appeals alleging that a decision by the Zoning 

Administrator violates the Height Act. 

1. The BZA Has Jurisdiction Over This Appeal Because the Zoning Regulations 
Specifically Require Compliance with the Height Act. 

The Height Act provides that, on residence streets, the highest part of the roof or 

parapet may not exceed in height the width of the street, avenue, or highway upon which 

it abuts, diminished by 10 feet D.C. Code§ 6-601.05(b). However, the Zoning 

Regulations provide for height restrictions by zone district, which may, in some cases 
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(and indeed, does in this case), authorize building height in excess of the Height Ad. 

Rather than reiterate the more restrictive limits in the Height Act, the Zoning Regulations 

provide generally that "all buildings or structures shall comply with the Act to Regulate 

the Height ofBuildings in the District of Columbia." See11 DC:MR § 2510.1. 

This Board has raised the question of whether it has authority to decide a question 

involving the application ofthe Height Act's height limit on residence streets, which limit 

is found solely in D.C. Code§ 6-601.05(b) and is not also faun~ in the Zoning 

Regulations. Presumably, the source ofthis Board's concern is the fact that its 

jurisdiction to hear and decide appeals is limited to "administrative decisions based in 

whole or in part upon any zoning regulation or map adopted under this subchapter [Tv] 

and subchapter V of this chapter." D.C. Code, §§ 6-641.07(f), 6-641.07(g) (emphasis 

added). 

However, there is no question here that the Zoning Administrator has the power to 

enforce the Height Act by virtue of 11 DCMR § 2510.1. Like this Board, the Zoning 

Administrator's authority is also limited to the enforcement of the provisions of the 

Zoning Regulations themselves. See Reorganization Plan No. 55 (attached as Exhibit 1 ). 
. . 

Nonetheless, the Zoning Administrator enforced the Height Act in other cases and has 

taken the position before this Board that, "[t]he height of buildings in the District of 

Columbia is governed by both the DCMR 11 Zoning Regulations and the Act to Regulate 

the Height ofBuildings in D.C. June 10 1910. When determining the allowable height of 

a structure, the more restrictive of the two lcn·YS must apply." Appeal C?f Howard 

University, BZA Appeal No.l5568, at 3 (October 22, 1993) (attached as Exhibit 2) 

1 The building at issue here is in the R-5-D zone, in which zone district the Zoning Regulations provide for 
90 foot height restriction. However. Belmont Road has a street width of 80 feet, and therefore the Height 
Act requires a 70-foot height limit . See KCA Pre-hearing Submission, Exhibit 6 



(emphasis added) (citing 11 D0v1R § 10 1.4, which provides that other statutes "shall 

govern" where they impose higher standards than are required by the Zoning 

Regulations.) 

It makes nO sense for this Board to concede, on the one hand, that the Zoning 

Administrator has sufficient regulatory authority to enforce the Height Act, but to suggest 

on the other hand this Board lacks such authority. Indeed, there is precedent to the 

contrary in Appeal of Howard University, in which this Board heard an appeal from the 

decision of the Zoning Administrator "to the effect that the height of a university building 

located in the R-5-B District is limited by the provisions of' the Height Act. In that case, 

the Board specifically found that, "in instances of conflict between the provisions of the 

Zoning Regulations and any statute or other municipal regulations, the higher or more 

restrictive provisions would apply as set forth in Sections 101.3 and 101.4 ofthe Zoning 

Regulations." See Appeal of Howard University, supra, at 7. Accordingly, the Board 

ruled "that the Zoning Administrator-properly applied the criteria set forth in the Zoning 

Regulations and the Height Act." Id, at 8 (emphasis added). 

It may be the case that this Board lacks jurisdiction over an appeal challenging the 

Zoning Administrator's failure to exercise his authority under 11 DC"NIR § 101.4 to apply 

in lieu of the provision of the Zoning Regulations, another statutory provision that, unlike 

the Height Act, is not specifically identified and incorporated by reference in the Zoning 

Regulations. However, the obligation of strict compliance with the Height Act so 

permeates the Zoning Regulations so as to be well within the enforcement authority of 

this Board. 
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For example, in addition to the general provision in 11 DCl\1R §251 0.1 that "all 

buildings or structures shall comply with the Act to Regulate the Height of Buildings in 

the District of Columbia," Section 400.13 of the regulations provides that the Mayor may 

authorize an excess height only where permitted under the Height Act (i.e., section 6-

601.05(h), which permits spires, towers, domes, etc. to exceed the normal height 

limitations). Section 411.1 of the regulations provides that certain roof structures shall be 

permitted when not in conflict with the Height Act. Section 2511.1 defines "business 

street" as used in the Height Act. Section 2512 adopts a schedule of building heights 

adjacent to public buildings, as permitted by the Height Act. The obligation to comply 

with the Height Act, specifically identified by, and incorporated in, the regulations, was 

so important that the Zoning Regulations repeatedly limit the authority of zoning 

officials, including this Board, to approve deviations from the Act. . See· 11 DC1\1R § 2522 

(c) (limiting the authority to permit minor deviations by providing that "all deviations of 

roof structure setback requirements comply with the Act to Regulate the Height of 

buildings in the District of Columbia approved June 1, 1910; 11 DCMR §2516.7 

(permitting the height of a building to be measured from the finished grade at the middle 

of the front of the building only "[w]here not in conflict with the Act to Regulate the 

Height of Buildings .. ·.") 

Accordingly, the provisions of the Height Act are accorded, under the Zoning 

Regulations, a very different status from other statutory provisions not specifically . 

identified in the regulations that might impose a higher standard than required under the 

Zoning Regulations. Put another way, the fact that the Zoning Commission chose to 

incorporate the obligations of the Height Act by reference to the statute rather than repeat 



every provision ofthe Height Act word for word in the regulations does not render the 

requirement of the Act any less a "zoning regulation" subject to the BZA's jurisdiction 

under section 6-641.07 ofthe DC Code or the corresponding section of the regulations. 

Indeed, only recently, this Board ruled that "[t]he definition of 'community-based 

residential facility' in the Zoning Regulations includes and incmporates by reference 

'facilities covered by D.C. Law 2-35, relating to community residence Facilities 

Licensure Act of 1977."' See Appeal of Southeast Citizens for Smart Development, Inc. 

and ANC 6B, BZA Appeal No. 16791 at 19 (June 21, 2002). No jurisdictional concerns 

arising from the fact ~hat this definition was not specifically reiterated in the Zoning 

Regulations but instead was simply incorporated by reference deterred this Board from 

applying this definition.2 

In sum, D.C. Code§ 6-641.07 provides that the BZA shall hear appeals of decisions 

based on the Zoning Regulations adopted under subchapter IV, or appeals alleging an 

error in the carrying out or enforcement of such regulations. Section 2510. 1 of the 

Zoning Regulations requires compliance with the Height Act. This regulation was 
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adopted under subchapter IV. Thus, the BZA has jurisdiction to hear cases where, as in 

the present case, an appellant is arguing that the Zoning Administrator's decision issuing 

a building permit is in violation of the Height Act, since any such decision necessarily 

constitutes an error in the carrying out of Section 2510.1 of the Zoning Regulations. 

2. No Other Administrative Agency Has BZA has jurisdiction over Height Act 
Appeals 

2 Indeed, in that case, the Board relied on a definition of "facility" contained in D. C.'s Health Care 
Licensing Regulations, 22 DCMR § 3099, that had been repealed in 1992, but nonetheless found that the 
superceded definition remained incorporated by reference in the Zoning Regulations. See Appeal No. 
16791 of Southeast Citizens for Smart Development, Inc. and ANC 6B, at 12 n. 2. Here, by contrast, the 
provisions of the Height Act remain good law. 



KCA has been unable to locate any decisions of this Board, t~e Zoning Commission, 

or the D.C. Court of Appeals that address the question of whether this Board has 

jurisdiction over appeals concerning the Height Act. While the practice of the Office of 

the Zoning Administrator is apparently, at least in some cases (although it did not do so 

in this case), to direct persons seeking to appeal Height Act issues to the D.C. Board of 

Appeals and Review ("BAR"), there is also precedent for this Board exercising 

jurisdiction over Height Act issues. 

6 

Specifically, reference was made to the Appeal of American Tower, Inc., BZA Appeal 

No. 16990 (June 25, 2003) (attached hereto as Exhibit 3). However, that case did not 

address the BZA'sjurisdiction to hear appeals based on the Height Act. Rather, theBZA 

simply stated, in its recitation of facts, that "Plaintiff [American Towers] was informed 

that the side~ yard and setback issue could be appealed to the BZA and the remaining 

grounds for rescission to the BAR." Id. at 4. Likewise, the subsequent (unpublished) 

decision. by the U.S. District Court for the District of Columbia, attached hereto, in 

addressing American Tower's Due Process challenge to the rescission of its building 

permit, did no more than acknowledge that American Tower. was "taking advantage of 

the District's administrative processes by appealing the rescission to the Board of Zoning 

Appeals and to the Board of Appeals and Review." American Tower, Inc. v. Williams, 

C.A. No. 00-2436, at 8 (D.D.C., June 14, 2001) (attached as Exhibit 4). 

Thus, at most, the American Tower case corroborates the assertion of Corporation 

Counsel that the practice of the Zoning Administrator, at least at the time of the American 

Tower case, was to direct appellants who seek to challenge a decision by the Zoning 

Administrator to apply the Height Act to the Board of Appeals and Review. However, 
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the existence of this practice within the Office of Zoning does not thereby signify that 

this Board must lack jurisdiction over appeals raising issues under the Height Act. To the 

contrary, as noted above, there is precedent for this Board exercising jurisdiction over 

appeals raising Height Act issues. See Appeal qf Howard University, BZA Appeal No. 

15568 (October 22, 1993) (Exhibit 2). 

More importantly, it is not clear that the BAR would have jurisdiction over Height 

Act issues. The jurisdiction of the BAR is confined to "appeals timely filed by persons 

who are aggrieved by orders issued by hearing examiners pursuant to this unit or by the 

Mayor, except that appeals involving infractions of Chapter 6 of Title 6 or the District of 

Columbia Zoning Regulations shall be entertained and determined by the District of 

Columbia Board of Zoning Adjustment." D.C. Code§ 2-1803.01 (emphasis added). The 

Height Act, of course, is codified in Chapter 6 of Title 6 of the D.C. Code (D.C. Code§ 

6-601 et seq.) Accordingly, by the plain language of this provision, the BAR could not 

have jurisdiction over Height Act issues because it involves "infractions of Chapter 6 qf 

Title 6." See Felicity's, Inc. v. DCRA, 817 A.2d 825 (D.C. 2003) (BAR did not have 

jurisdiction over appeal from DCRA hearing examiner's imposition of fines for violation 

of Zoning Regulations regarding parking); Walsh v. D.C. Board of Appeals and Review, 

826 A2d 3 75 (D.C. 2003) ("[A]ppeals involving infractions of ... the District of 

Columbia Zoning Regt.il~tions shall be entertained and determined by the District of 

Columbia Board of Zoning Adjustment"). 

In any event, the BAR's functions will soon be wholely assumed by a newly 

created entity, the Office of Administrative Hearings ("OAH"), established by the City 

Council in Act 14-196, the Office of Administrative Hearings Establishment Act of200 1 
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("the Act"), as amended. See D.C. Law 15-39, 50 DC Register 5668 (Nov. 13, 2003). 

The Act was intended to create a new independent agency to adjudicate administrative 

disputes that would take over and centralize the hearing functions previously handled by 

a variety of District agencies, including the BAR.3 It did not create any new right of 

appeal from the actions of any District agency. 

Specifically, following the confirmation of the Chief Administrative Law Judge 

of the OAR, OAH will have jurisdiction over "adjudicated cases" under the jurisdiction 

of specified agencies, including the BAR, and after October 1, 2004, will also have 

jurisdiction over "adjudicated cases" under the jurisdiction of the D.C. Department of 

Consumer and Regulatory Affairs ("DCRA"). D.C. Code§ 2-1831.03(a), (b): See D.C. 

Law 15-39, § 402(b). "Adjudicated case" means a contested case or other administrative 

adjudicative proceeding before the Mayor or any agency that results in a final disposition 

by order and in which the legal rights, duties, or privileges of specific parties are required 

by any law or constitutional provision to be determined after an adjudicative hearing of 

any type." D.C. Code§ 2-: 1831.01(1). See also ld. § 2-1831.03(e) ("Nothing in this act 

shall be construed to grant a right to a hearing not created independently by a 

constitutional provision o~ a provision oflaw other than this act ... ") Thus, OAH only 

has jurisdiction to hear appeals from orders issued after a contested case hearing. The 

issuance of building permits does not occur pursuant to a "contested case" hearing. 

Therefore, the OAH would not have jurisdiction to hear appeals from DCRA permitting 

decisions. 

3 Report of the Committee on the Judiciary, Council of the District of Columbia, ori. Bill 14-208, the 
"Office of Administrative Hearings Establishment Act of 2001", September 25, 200 l, p. 1. 
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Moreover, the Act affords OAH jurisdiction as to adjudicated cases under the 

jurisdiction only ofthose agencies listed in Section 6 ofthe Act (DC Code§ 2-1831.03). 

The Board of Zoning Adjustment is not among those agencies. Therefore it cannot be 

argued that the OAR was intended to take over the jurisdiction of the BZA to hear 

appeals from decisions under the Height Act. DCRA, by contrast, is among the agencies 

to which the Act applies (as of October 1, 2003), but, as indicated in the preceding 

paragraph, building permit decisions are not issued as part of an "adjudicated case" and 

therefore the OAR would not have jurisdiction over such appeals. 

Conclusion 

For the above reasons, the BZA has jurisdiction over an appeal in which the 

Zoning Administrator is alleged to have issued a building permit in violation of the 

Height Act. 

April 5, 2004 

Respectfully submitted, 

Andrea C. Ferster 
11 00 17th Street, N. W. 1Oth Fl. 
Washington, D.C. 20036 
(202) 97.4-5142 

Counsel for Kalorama Citizens Association 
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Carolyn Brown 
Holland and Knight, LLP 
2099 Pennsylvania Ave., N.W. Suite 100 
Washington, D.C. 20006 

Laura Gilbert, Attorney or Office of 
General Counsel 

DC Department of Consumer & Regulatory Affairs 
941 N. Capitol Street, N.E 211

d Fl. 
Washington, D.C. 20002 

Alan Roth, Chairperson 
Advisory Neighborhood Commission 1 C 
1845 Vernon Street, N.W. 
Washington, D.C. 20009 

Andrea F erster 
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nesses and calli.Dgs 1n the District of Columbia.; 1\rlmfnts.. 

tertng 'the e.eta requlr!.ng Ueell.lltS for Cooperaltive ~ · 
ttons, , Credit :ontomr, Pllrwnbrokera; and .x.oe.u Brokers; 
admln.1stez1Ilg such por:t.iona of the Acta as require Ucenaee 
tor: Cipr-ette Vending ldadl1Jle Oper-a.ton and RErta.U and 
WboleseJe. .Cig~t.te de&lera [D.o •. ·Code, l-i7-28<K); &d­
mlniatel'ing ltbe por:t.inna of ot.h~ Act of,· July 5, 1M& ·~ch 
require tbe ·payment of a dog tu. and tbe 1sauance of a 
dog ta« (D.C1 Code, 147-:1001 e't·aeq.J; a.d.rQI.n1stertntrtbe 
provisions rele.tln.g to t.he UcensLng at ped.dlere aDd :tbe 
gra.ntlng ot peTliUitB tor :t.he UN of pubUc ~~pace conta1Ded 
in .the .ct. of August '8,.1968; known . ..., t.he "Prestdenlt.lal 
Inaug-ural Ceremonies ACt. (D.C. eooe,:n 1-1202, i-1:1CHr};" 
aclm1niBt.er1ng and lnterpretlng au 1-a.wa tl.tld regula.tions . 
goverulng hous!J:lg ln the District·· of.rColumbla;::a.zid 
proposing '·to ·the .O::xnmJ.ssioner appropriate provtaions 
tor codes' and· regulattOJl.ll. relating: to:-llnlCb :boualng: 
provided., .. however~ th&t. the :Depa.Ttmen~ or .. :Publ1c 

·Health· .eball , tully colleborate· .Jn.·• the developmen~ 
and presentation to tbe Commlaalonez- .ot'IUCh propoaed. 
pro.v.lslona. to tbe .extent that they atrect. the pubUc health 
of the commUillty and ita !Ild.iv1dual memben •. 

:r~Tm 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appeal No. 15568 of Howard University, pursuant to 11 DCMR 8102 and 
8206, from the decision of the Zoning Administrator, dated July 8, 
1991, to the effect that the height of a university building 
located iri the R-5-B District is limited by the provisions of the 
Act to Regulate the Height of Buildings in the District of 
Columbia, June 10, 1910, as set forth in Subsection 2511.1 of the 
Zoning Regulations, as related to the proposed construction of an 
addition to an existing dormitory in the R-5-B District at.premises 
34:5 Bryant Street, N. W. , (Square 3068, Lot 30). · 

HEARING DATE: 
DECISION DATE: 

September 25, 1991 
October 23, 1991 

ORDER 

SUMMARY OF EVIDENCE OF RECORD: 

1. The subject case is an appeal from the decision of the 
Zoning Administrator, dated July 8, 1991, that the · height of a 
building located on the east side of 4th Street N. W., between 
College Street on the north and W Street on the south, is not 
subject to the business street provisions of 11 DCMR Subsection 
2511.1 because the proposed building is located on a residentially 
zoned lot. At issue in this case is the appellant's proposal to 
construct an addition to the Bethune Dormitory complex on the 
Central Campus of Howard University. 

2. The .appellant's proposal for the subject site was 
conceived in the late 1970's as three, eight-story interconnected 
buildings. It was. represented as such in the 1980 and the 1988 
Howard University Central Campus Plan. Those plans were presented 
in 1981 and 1988, respectively, for the Board•s· review and 
approval. By BZA Order No. 13416 dated March 22, 1982, and BZA 
Order No. 14733 dated December 23, 1988, the Board concluded.that 
Howard University's Central campus Plans, including the proposed 
addition to Bethune Dormitory, met the requirements of 11 DCMR 
Subsections 210 and 3108.1 of the Zoning Regulations. 

3. The appellant proposes to modify its original proposal 
for the subject site. The current proposal, which is the subject 
of the instant appeal, contemplates the construction of an addition 
to the existing Bethune Hall Dormitory which would result in a 
single seven-story building measuring approximately 67 feet in 
height. 

4. The appellant's rationale for the location and height of 
the subject structure is summarized as follows: 
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a. The subject site is located on university­
owned property within the approved Central Campus 
Plan area. 

b. The proposed use, height and bulk is consis­
tent with other university buildings in the immediate 
area. 

c. All of the property in the 4th Street corridor 
between W Street on the south and Howard Place on the north 
is owned by the University and used exclusively for Univer­
sity _purposes. 

d. The Harriett Tubman Quadrangle of five 
dormitories is located immediately to the north of the 
Bethune site, which enhances the efficiency of management 
and student conveniences associated with having those 
dormitories in close proximity. 

e. The proposed height of the Bethune addition is. 
consistent with the heights of other buildings in the area, 
including the existing Bethune Hall Dormitory within the 
Harriet Tubman Complex which is 69 feet in height; and, 
the Frazier Hall Dormitory in the Harriet Tubman Complex 
which is 70 feet in height. 

4. Howard University, established as a private nonprofit 
corporation, historically has had a close relationship with the 
federal government. Many of ~ts buildings, including the Bethune 
Hall. Dorm! tory, were built by the federal government. As a 
consequence, the Bethune Hall Dorm! tory building was not subject to 
the Zoning Regulations at the time of construction and was built to 
a height that exceeds the 50-foot height that a residence street 
designation would mandate for that site. 

5. The portion of 4th Street.N.W. that abuts .the subject 
area is 50 feet wide. A zone district line bisects the street 
with an SP-2 District being to the west of the line and an R-5-B 
District to the east. 

6. The Building Height Limitation Act of 1910, D.c.· Code 
Subsection 405 (1981 ed.), limits building heights in the District 
of columbia according to the classification and width of the street 
that abuts the proposed structure. Buildings on "business 
streets" are permitted greater heights under the Height Act than 
buildings on "residence streets". The Act does not specify the 
justification for these distinctions, nor define the terms 
"business" or "residence" street. 
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7. The Zoning Regulations define a "business street" as one 
whose " ... sides and portions ... are located within a Special 
Purpose, Waterfront, Mixed-use, Commercial or Industrial district." 

8. The appellant argued that the plain meaning of Subsection 
2511.1 with its plural form of the words "side" and "portion" 
requires both sides of 4th Street to be designated as a business 
street. The appellant further argued that it.makes no difference 
that one side of 4th Street is in a residence district because the 
regulation requires both sides and portions of a.street located in 
a Special Purpose district to be designated a business Street. 

9. The Appellant also asserted that there is no regulation 
that prevents a building located in a residence district from being· 
deemed to be on a business street and that there is no regulation 
that requires a street that is split-zoned residential and 
commercial to be treated as a business street on one side and a 
residence street on the other. 

10. By testimony at the public hearing, the Zoning Adminis­
trator supported his position, as follows: 

a. The height of buildings in the District of 
Columbia is governed by both the DCMR 11 Zoning 
Regulations and the Act to Regulate the Height of 
Buildings in D.C. June 10, 1910. When determining 
the allowable height of a structure, the more restric­
tive of the two laws must apply. 

b. The Act of 1910 further reads in part, as follows: 
"On a residence street, avenue or highway, no build-
ing shall be erected, altered or raised in any manner so as to 
be over 90 feet in height at the highest point of the 
roof or parapet, nor shall the highest part of the 
roof or parapet exceed in height the width of 
the street, avenue or highway upon which it abuts, 

. diminished by ten feet, except on a street, avenue 
or highwaj 60 to 65 feet wide, where a height of 50 
feet may be allowed, and on a street, avenue or 
highway 60 feet wide or less where height equal to 
the width of the street may be allowed. 

c. Subsection 2511.1 of the D.c; Zoning 
Regulations, reads as follows: "For the purpose of 
administering this title, that portion of the Act 
(Act of 1910) referred to in Section 2510 that 
designates certain streets as business streets shall 
be interpreted to mean those sides and portions of 
any street located in a Special Purpose, Waterfront, 
Mixed-use, Commercial or Industrial district. 
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d. The property in question is located in 
an R-5-B District on the east side of 4th Street, 
between Bryant and College Streets N.W. The 
property located'on the south side of Bryant 
Street and on the north side of College Street 
is also zoned R-5-B. The property located on 
the west side of 4th Street is zoned SP-2. 

e. The width of 4th Street between 
Bryant and College Streets is only 50 feet. 
The R-5-B District generally permits a maximum 
height of 60 feet. However, the Act of 1910 
limits the allowable height of a building in a 
"residence street" to that equal to the .width 
of the street. 

f. In most instances, the zone boundary 
line extends to the middle of the adjacent street. 
Because the subject property is located in an R-5-B 
District 1 the adjacent portion of 4th Street is 
determined to be located in a "residence district ... 
for zoning purposes. If the subject lot were on 
the west side of 4th Street in the SP-2 District, 
the Zoning Administrator would interpret the 
permitted height, based on the allowance for a 
"business street." 

g. The interpretation in the instant case 
case would set citywide precedent in applying 
the criteria set forth in the Height Act and 
the Zoning Regulations based on the existing 
zoning and any further map amendments adopted 
by the Zoning Commission. 

11. In response ·to the Zoning Administrator's testimony, 
counsel for the appellant noted that the precedential aspects of 
the subject case would be limited in that this particular situation 
is the only case in the District in which a 50-foot wide street is 
split-zoned between SP and residential zones thereby restricting 
the allowable height to less than would be permitted as a matter of 
right in the underlying zone if the adjoining street is classified 
as a "residence street." 

12. Counsel for the appellant noted that there are basically 
two instances where streets are split-zoned between commercial and 
residential districts. Neither of those instances produce a 
situation similar to the instant case. First, in uptown 
neighborhood centers, underlying zoning is generally C-1 for small 
strip centers adjacent to R-2 or R-3 residential areas and are 
locat.~d. on 50-foot wide streets. The maximum height for both the 
commercial and residential areas is limited to 40 feet under the 
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Zoning Regulations, thereby prohibiting a height in excess of the 
width of the street absent variance approval by the Board. 

The second instance occurs in the downtown area where the 
underlying zones are generally the C -3-A zone abutting an·R-5-D 
zone on a 90-foot street. The maximum height for C-3-A is 55 feet 
and for R-5-D is 90 feet. Again, the Height Act would not 
prohibit the maximum building height allowed . under the zoning 
Regulations. 

13. Advisory Neighborhood Commission (ANC) lB did not .submit 
written issues and concerns relative to the subject appeal. 

14. Two neighborhood residents testified at the public 
hearing on the appeal expressing concern relative to.the reference 
to 4th Street as a "business street". The residents' testimony 
did not oppose the subject appeal and noted that the appelL:mt 
represents a· good neighbor and a dynamic social, academic, and 
political force in the community. 

15. At the conclusion of the public hearing, the Board left 
the record open to receive a report from the Office of Planning to 
determining whether there are existing similar zoning patterns in 
the city with respect to matter of right development and the Height 
Act. 

16. By memorandum dated october 9, ·1991, the OP submitted 
its evaluation of the planning and zoning impacts and precedent­
setting possibilities which could result from a decision to grant 
the subject appeal. The OP was of the opinion that the proposed 
height of the dormitory building would be compatible with existing 
buildings in the area and is appropriate for location on the 
central campus. 

Regarding the precedent-setting nature of the Board's 
decision, the OP found the appellant's argument persuasive in that 
the appellant's research indicated that no other instance could be 
found in the District of Columbia where the underlying zoning 
permits a greater height than the Height Act would permit based.on 
the width of the abutting street. However, the OP was unable to 
substantiate the appellant's findings because of severe time 
constraints. 

With respect to the interpretation of the applicable 
regulations, the OP indicated that it could find no sound rationale 
for designating 4th Street as a "business street" simply because an 
SP district is located across the street from the subject site. 
The OP noted that a possible solution to this issue would be for 
the appellant to request a map amendment from the Zoning Commission 
which would change the zoning in the subject square from R-5-B to 
SP-2. 
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17. By submission received on October 18, 1991, counsel for 
the appellant responded to the OF report as follows: 

a. The OF's response to the proposed height of 
the subject structure is consistent with its 
findings based on its review in conjunction with 
the special exception for further processing 
sought by the appellant in Application No. 15551. 

b. The OF's response to the'precedent-setting 
nature of the case is consistent with the evidence 
of record in which the appellant argues that the 
planning and zoning.process would not be harmed if 
the subject appeal were granted. 

c. The OF's response to the interpretation of 
the applicable requirements is not helpful to the 
Board's deliberations because it ignores the 
applicable Zoning Regulations and incorrectly 
assumes that a regulation exists which precludes 
4th Street from being designated as a "business street" 
in the subject area. 

FINDINGS OF FACT: 

1. The Board finds that the appellant has failed to 
demonstrate that the decision of the Zoning Administrator is in 
error. 

2. The Board does not accept the appellant's argument that 
the plain meaning of Subsection 2511.1 requires that both sides of 
4th Street be designated as a· "business street" because of the 
plural form of the words "side" and "portion." The Board notes 
that Paragraph 199.2 (b) of the Zoning Regulations reads as follows: 

"Words in the singular number shall include 
the plural number, and words in the plural 
number shall include the singular number." 

Therefore, the Board finds that the pluralization of terms in the 
wording of Subsection 2511. 1 has no major impact on the 
interpretation of that provision. 

3. The Board finds that zoning district boundary lines are 
intended to follow existing lot lines, the center lines of streets, 
alleys, and natural water courses as set forth in Section 107.5 of 
the Zoning Regulations. In the instant case, the Board finds 
that 4th Street is split-zoned with SP-2 zoning on the west side 
and R-5-B zoning on the east side. Based on the location of the 
zone district boundary line in the center of 4th Street, the Board 
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finds that the term "business street" would apply to the west sides 
or portions of 4th Street which are located in an SP District but 
would not be applicable to the east side or portion of 4th Street 
which is located in an R-5-B District for the purpose of applying 
the limitations set forth in the Height Act. 

4. The Board notes that while there is no regulatiqn which 
specifies that a street which is split-zoned be designated as a 
business street on one side and a residence street on the other, 
the Board finds that it would be unreasonable to accept that the 
regulations as written, would allow for the designation of a 
"business street" for purposes of determining the height of a 
building which directly abuts a street located . in a residence 
district, simply because the zoning on the other side of the street 
would allow for such a designation. 

5. The Board notes that the proposed height and use seem t6 
be in harmony with existing development and the general purpose and 
intent of the Zoning Regulations. However, the Board finds that 
the material facts presented in the instant case are. not sufficient 
to justify the designation of an entire street as a business street 
on a city-wide basis if any side or portion of such street is 
located in a Special Purpose, Waterfront, Commercial or Industrial 
district. 

6. The Board finds that, although the appellant has shown 
evidence that there are few, if any, similar situations in the 
District, future rezonings could possibly be impacted by a decision 
favorable to . the appellant. The Board further finds that in 
instances· of conflict between the prov~s~ons of the Zoning 
Regulations and. any statute or other municipal regulations, the 
higher or more restrictive provisions would apply as set forth in 
Sections 101.3 and 101.4 of the Zoning Regulations. 

CONCLUSIONS OF LAW AND OPINION: 

Based on the foregoing findings of fact and the· evidence of 
record, the Board concludes that the appellant has failed to 
demonstrate that the Zoning Administrator's decision is in error. 
The Board concludes that, based on the circumstances presented, the 
zoning Administrator correctly interpreted the provisions of the 
zoning Regulations and the Height Act in determining the permitted 
height on the subject lot. Subsection 2511.1 provides that a 
business street shall mean those sides and portions of any street 
located in a Special Purpose, Waterfront, Mixed-Use, Commercial or 
Industrial District. There. is no existing zoning regulation which 
sets forth any circumstances or criteria which would deem 
appropriate the designation of "business street" for an entire 
street simply because any side or portion of a split-zoned street 
is located in an SP, Waterfront, Mixed-Use, Commercial or 
Ind~strial District. 
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The Board concludes, based on the circumstances affecting the 
subject site, that the subject lot abuts a street located in a 
residential zone district and that the Zoning Administrator 
properly applied the criteria set forth in the Zoning Regulations 
and· the Height Act. The Board notes that the appellant's argument 
that the resulting height of the proposed structure as a result of 
the designation of this portion of 4th Street as a residence street 
is inconsistent with existing institutional development in the area 
and that the overall zoning policy of maintaining reasonable and 
uniform heights should more appropriately be presented as part of 
a petition for a map amendment before the Zoning Commission. The 
Board concludes that the inconsistencies related to existing height 
and dEwelopment relative to the subject site do not represent a 
basis for overturning the Zoning Administrator's interpretation of 
the existing regulations which must be uniformly applied throughout 
the District of. Columbia. · 

Accordingly, it is ORDERED that the appeal is hereby DENIED 
and the decision of the Zoning Administrator is hereby UPHELD. 

VOTE: 3-0 (John G. Parsons, Sheri M. Pruitt and Carrie L. 
Thornhill to deny; Charles R. Norris not voting, 
not having heard the case; Paula L. Jewell not 
voting, having recused herself). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

~ -r-/.s7J_' 
H. i?OBIN#S'ON 

ATTESTED BY: 

Director 

FINAL DATE OF ORDER: OCT 2 2 1993 

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD SHALL TAKE 
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE 
SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF 
ZONING ADJUSTMENT." 

ord15568/ss/LJP 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARO OF ZONING ADJUSTMENT 

BZA APPLICATION NO. 15568 

As Director of the Board of Zoning Adjustment, I hereby 
certify and attest to the fact that on OCI 2 2 !993 
a copy of the order entered on that date in this matter was mailed 
postage prepaid to each party who appeared and participated in the 
public hearing concerning this matter, and who is listed below: 

Jerry A. Moore, III, Esquire 
Linowes and Blocher 
800 K street, N.W., suite 840 
washington, D.c. 20001 

Mary Treadwell, Chairperson 
Advisory Neighborhood Commission 1-B 
1012 U Street, N.W., Second Floor 
washington, D.c. 10001 

Theresa F. Brown 
317 v street, N.W. 
washington, D.c. 20001 

Robert Brannum 
158 Adams Street, N.W. 
Washington, D.c. 20001 

Tony Norman 
1735 First Street, N.W. 
Washington, D.c. 20001 

Director 

OCT 2 2 1993 
DATE: __ ----------------------------------------
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Appeal No. 16990 of American Towers, Inc. pursuant to 11 DC1\1R §§ 3100 and 
3101, from the administrative decision of the Acting Director of the Department of 
Consumer and Regulatory Affairs (DCRA) rescinding Building Permits Nos. 
B425271, 420358, 429362, et al., relating to the construction of an antenna tower 
in a C-2-B District at premises 4623 41st Street, N.W. (Square 1769, Lots 20 and 
30). 

HEARING DATE: 
DECISION DATE: 

April 29, 2003 
April 29, 2003 

ORDER 

PRELIMINARY AND PROCEDURAL MATTERS: 

On January 10, 2003, American Towers, Inc. 1 ("American Towers") filed this 
appeal with the Board of Zoning Adjustment ("Board" or 11BZA"). The appeal 
states that it challenges an October 5, 2000 administrative decision by the Acting 
Director of the Department of Consumer and Regulatory Affairs ("DCRA11

) to 
rescind and cancel building permits for construction of an antenna tower at 4623 
41st Street, N.W. Exh. 1. 

By letter dated January 14, 2003, American Towers requested that the Board stay 
the proceedings pending resolution of related judicial proceedings. Exh. 15. On 
January 30, 2003, DCRA filed a motion for dismissal of the appeal as untimely. 
Exh. 16. The Board then scheduled a hearing on the appeal for April 29, 2003, 
with DCRA's motion for dismissal to be considered as a preliminary matter. Exh. 
17-21. On April24, 2003, DCRA filed an opposition to American Towers' request 
for a stay. Exh. 23. On April25, 2003, American Towers filed its opposition to 
DCRA's motion for dismissal and renewed its earlier request for a stay. Exh. 24. 

The Advisory Neighborhood Commission for the subject property, ANC 3E, did 
not file a statement on the appeal. Exh. 25. 

1 Appellant in tiris case is American Towers, Inc. Exh. 1. Attached to the Appeal is a pennit application 
(B425271) that listed American Tower Systems as the property owner. Exh. 4. For purposes of this 
appeal, the Board will assume that American To·wers, Inc. is an aggrieved party. 
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On April 29, 2003, the Board heard argument from DCRA and American Towers 
on DCRA's motion for dismissal and American Towers' request for a stay. At the 
conclusion of the argument, the Board voted 3-0-2 to grant the motion for 
dismissal. 

FINDINGS OF FACT: 

1. On March 18, 1999, American Tower Systems applied to the Building and 
Land Regulation Administration (DCRA) for a permit for construction at 4623 
41st Street, N.W., of an antenna tower and two T.V. antennas with an "[o]verall 
height" of 756 feet. Exh. 4. On March 13, 2000, the Building and Land 
Regulation Administration issued Building Permit No. B425271 to American 
Tower Systems for construction of the proposed antenna tower and T.V. antennas. 
Exh. 6. 

2. On September 18, 2000, Jill Diskan filed an appeal with the Board from 
two earlier administrative decisions of the Zoning Administrator relating to the 
proposed construction of a tower at 4623 41st Street, N.W. (BZA Appeal No. 
16649). In her appeal, Ms. Diskan stated that "[b]ecause of [the] height of [the 
proposed] tower the application should have been referred to the BZA and to the 
mayor for an exception. 11 Exh. 16 (Attach. A thereto). Ms. Diskan appealed in her 
capacity as Chair of Advisory Neighborhood Commission 3E ("ANC"). Exh. 16 
(Attach. C thereto). 

3. On October 5, 2000, the Acting Director of DCRA issued a Notice to 
Rescind and Cancel Building Permit No. B425271 and ten other related building 
and plumbing permits. The Notice to Rescind and Cancel cited five 11errors· 
identified in the original permit review process that resulted in the erroneous 
issuance of these permits": (1) insufficient side yard setback, (2) tower height in 
excess of Height Act limitations, (3) absence of any environm·ental impact 
analysis, (4) submitting an application for a construction permit without a 
Certificate of Authority to transact business in the District of Columbia, and (5) 
applying for building permits without having registered with the Office of Tax and 
Revenue? Exh. 5. 

4. The Notice to Rescind and Cancel provided that the 11 decision to cancel and 
rescind these invalid permits will become effective at 5 pm on Tuesday October 
10, 2000, unless, prior to 12 noon that same day, I receive Written statements, 
evidence, or documentation . . . demonstrating that the errors I cited did not take 
place." Exh. 5. By letter to the Acting Director ofDCRA dated October 10, 2000, 

2 The Notice to Rescind and Cancel was mailed to "American Tower Corp." in Massachusetts, "American 
Tower Systems" in Virginia, and "American Tower" in the District of Columbia, as well as to other entities 
and indi~'iduals. Exh. 5. 
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John J. Brennan, III. Esq. and Robert Clayton Cooper, Esq., writing on behalf of 
"American Tower Corporation," challenged the Acting Director's stated reasons 
for rescission and cancellation and requested that construction of the antenna 
tower be authorized to continue. Exh. 22 (attachment thereto). 

5. On October 10, 2000, the Acting Director ofDCRA issued a Final Notice 
. Rescinding and Canceling the eleven building and plumbing permits that had been 
the subject of the Notice to Rescind and Cancel. Pursuant to the Final Notice 
Rescinding and Canceling, the Notice to Rescind and Cancel would ·"become 
effective as of 5:00 p.m~ October 10, 2000," and work at the site was to cease by 
7:00 p.m. oti October 12, 2000. The Final Notice Rescinding and Canceling 
provided notice of the right to appeal the "inadequate side yard setback" issue to 
this Board: 

Please be advised thatyou have a right to challenge this Notice. In 
order to exercise this right. you must appeal the portion of the Notice 
that is based upon the inadequate side yard setback to the Board of 
Zoning Adjustment. The remaining issues are to be appealed to the 
Board of Appeals and Review. 

In order to exercise this right, you must file written requests for 
hearings with the appropriate Board. A timely -appeal to the Board 
of Zoning Adjustment must be filed with the Board at 441 4th Street, 
N.W., Suite 210 South, Washington, DC 20001, (202) 727-6311. .. · 
. Exh. 16 (Attach. G thereto). 

6. By letter dated October 25, 2000, on behalf of "American Towers, 
Inc.," Mr. Cooper requested that the Board stay the proceedings in BZA 
Appeal No. 16649, which was still pending. He explained: 

The request for the Stay is simple. The underlying matters 
from which the ANC has filed this Appeal, are either moot or are 
otherwise presently before the U.S. District Court as Civil Action# 
00-2436 (PLF). That pending case, brought by American Towers, 
Inc. against the District of Columbia, seeking a judicial 
determination that the Permit(s) to construct a telecommunications 
Tower were unlawfully and illegally revoked by the D.C. 
Department of Consumer and Regulatory Affairs on October 10, 
2000 .... Exh. 24 (Exh. 1 thereto). 

7. Similarly, by letter to the Board dated October 26, 2000, Jill Diskan 
requested "that ANC 3E's request for an expedited hearing on our Appeal be 
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placed on hold, pending the outcome of American Tower Systems lawsuit against 
the District government in the Federal courts." Exh. 24 (Exh. 2 thereto). 

8. By letter dated October 30., 2000, Jerrily R. Kress, FAIA, Director of the 
Office of Zoning, informed Mr. Cooper of Ms. Diskan's request that her appeal 
"be placed on hold pending the outcome of the American Tower, Inc. lawsuit in 
District Court. 11 Ms. Kress stated: "[i]t is almost certain that this request will be 
granted." She then advised Mr. Cooper: "[i]n the interest of maintaining your 
options, the Office of Zoning recommends American Tower Systems, Inc. file an 
appeal based on the revocation of the permits for the tower. 11 Exh. 24 (Exh. 3 
thereto). Mr. Cooper has represented to the Board that he never received Ms. 
Kress' letter and that he did not become aware of the letter until receiving a copy 
in early 2003. Exh. 24 at 3. 

9. By letter dated September 6, 2001, Ms. Kress informed Mr. 
Brennan: Please be advised that the Office of Zoning will honor your 
telephone request made on September 5, 2001, requesting that the 
scheduling of the Board of Zoning Adjustment appeal hearing in the above­
referenced case [11BZA Application No. 16649 - American Tower 
Systems"] be postponed until the recently filed court proceedings in this 
matter are concluded. Exh. 24 (Exh. 5 thereto). 

10. In a motion filed on or about December 20, 2000 in the United States 
District Court for the District of Columbia in American Towers, Inc. v. The 
Honorable Anthony Williams, et al. (Civ. No. 00-2436 (PLF)), counsel for the 
District of Columbia ("District") stated:· 

Plaintiff [American Towers] was informed tlfat the side-yard setback issue 
could be appealed to the BZA and the remaining grounds for rescission to 
the BAR. Amend Cmplt. At Exh. 11. In fact, plaintiff has filed appeals 
with both bodies. Plaintiffs cannot now seek to have this Court replace the 
appropriate District body as the forum for resolution of this dispute.· Exh. 
24 (Exh. 4 thereto).3 

3 In its decision granting the motion to dismiss, the district court acknowledged, but did not appear to rely 
upon, the District's representation that American Towers had appealed to this Board: 

Since American Tower does not contest the fact that it has been provided with post­
deprivation procedures- indeed, it currently is taking advantage of the District's 
administrative procedures by appealing the rescission to the Board of Zoning Appeals 
[sic] and to the Board of Appeals and Review, see Defs.' Suppl. Memo. at 8 - the 
question for the Court to decide on this motion is whether the notice sent by the District 
and the opportunity for hearing provided before rescission were sufticient to comport 
with due process. 

Exh. 10 at 4. 
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11. Subsequently, in a motion to dismiss filed on October 17, 2002 in the D.C. 
Superior Court in American Towers, Inc. v. District of Columbia (Civ. No. 02-
2183), counsel for the District stated: "Under District of Columbia law, plaintiff is 
required to seek review of DCRA's decision in the appropriate administrative 
tribunals. Plaintiff has in fact brought such administrative appeal in the Board of 
Administrative Appeals [sic] ("BAR") but has not sought review in the Board of 
Zoning Adjustment ("BZA")." Exh. 26 (Motion at 1-2). 

12. By letter dated November 1, 2002, Ms. Diskan informed Ms. Kress that 
BZA Appeal No. 16649 was "being withdrawn as moot (without prejudice in the 
event the permits in question were ever reactivated), in light of the official· 
rescission of the permits on October 10, 2000." The letter shows that a copy was 
mailed to Mr. Cooper by first-class mail. Exh. 16 (Attach. E. thereto). 

13. On January 10, 2003, American Towers, Inc. ("American Towers" or 
"Appellant") filed the. instant appeal --BZA Appeal No. 16990 -- challenging 
DCRA's October 5, 2000 decision rescinding and canceling Building Permit No. 
B425271 (and the related permits). Exh. 1. Appellant's primary contention on 
appeal is that "the final building permit application and related approved 
drawings" did not create or provide for a side yard, and "therefore none is 
required." Exh. 2. In its "Statement of Ag[g]rievement," filed on January 10, 
2003, with its appeal to the BZA, American Towers stated: 

This Appeal is being filed in order for the Appellant to 
preserve its earlier exercised exhaustion of administrative remedies. 
It was previously understood and· agreed by the Appellant and the 
BZA, that the previously pending action (BZA Case #16649) would 
encompass all issues related to that case, including the side yard 
issue, and would be stayed pending the resolution of all matters 
before the U.S. District Cou·rt. However, despite that understanding, 
the matter has since been withdrawn and dismissed. So, in order to 
preserve its position based upon the status-quo, prior to that 
dismissal, Appellant American Towers submits this appeal, and 
requests that all matters before the BZA be stayed pending 
resolution of all judicial proceedings. Exh. 2. 

CONCLUSIONS OF LAW AND OPINION: 

One who is aggrieved by a zoning decision must file a "timely appeal" to 
the Board. 11 DC:MR § 3112.2. The District of Columbia Court of Appeals has 
held that the requirement "that an appeal be timely is jurisdictional," and that the 
Board lacks the power to consider an untimely appeal. Waste Management of 
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Ma1ylan.d, Inc. v. District of Columbia Bd. of Zoning Adjustment, 77 5 A.2d 111 7, 
1121 (D.C. 2001). The Court has described the 11 limit of timeliness 11 as "two 
months between notice of a decision and appeal therefrom," absent "exceptional 
circumstances substantially impairing the ability of a:n aggrieved party to appeal." 
I d. at 1122 (emphasis in original); accord Sisson v. District of Columbia Bd. of 
Zoning Adjustment, 805 A.2d 964, 969 (D.C. 2002).4 

Whether Appellant is appealing from the Notice to Rescind and Cancel 
dated October 5, 2000, as American. Towers has stated (Exh. I & 5), or from the 
Final Notice Rescinding and Canceling dated October 10, 2000, as DCRA has 
stated (Exh. 16, Mem. at 1 & n.l ), the appeal is untimely.· The record in this. case 
shows that Appellant had notice of the DCRA's October 5, 2000. decision on or 
before October 10, 2000, the date of Mr. Brennan and Mr: Cooper's letter 
challenging the Acting Director's stated reasons for the proposed rescission and 
cancellation. · The record in this case. also shows that Appellant had notice of 
DCRA's October 10, 2000 decision on or before October 25,' 2000, the date of Mr. 
Cooper's letter to Ms. Kress stating that the permits for the tower "were unlawfully 
and illegally revoked by the D.C. Department of Consumer and Regulatory Affairs 
on October 10, 2000." Moreover, DCRA's October 10, 2000 decision expressly 
informed Appellant that "[i]n order to exercise" its "right to challenge this Notice," 
it had to "appeal the portion of the Notice that is based upon the inadequate side 
yard setback to the Board of Zoning Adjustment." 

It follows that the "limit of timeliness" for appealing to the Board from 
DCRA's October 10, 2000 revocation decision was reached not later than 
December 25, 2000, i.e. two months after the last possible date (i.e. October 25, 
2000) that Appellant could ·have received notice of the revocation decision. 
Therefore; in filing BZA Case #16990 on January 10, 2003, Appellant filed more 
than two years late. 

In its opposition to DCRA's January 30, 2003 motion for dismissal, 
Appellant states: 

It was clear from 2000 to 2002 that the parties were in full 
agreement to stay all action before the BZA pending resolution of 
the related judicial proceedings, and that agreement and 
understanding should not now be disturbed. This Appeal presents 
the same or similar issues, parties and property presented in the 
ANC Appeal. 

4 The Zoning Commission's recent rulemnking setting 60 days as the time limit for appeals to the Board did 
not become effective until February 7, 2003, and, therefore, is inapplicable to this appeal. 
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Opposition at 5. However, an agreement among the parties to stay a pending 
appeal from DCRA's administrative decisions to issue permits for the proposed 
tower (BZA Case #16649) would not have served to extend the time limit for 
appealing DCRA's subsequei1.1 administrative decisions to revoke the permits for 
the proposed tower (BZA Case #16990). Further, Appellant's decision to appeal 
the revocation of the permits in the United States District Court did not somehow 
relieve it of its responsibility to properly file an appeal before the BZA. The fact 
that American Towers "chose to concentrate on avenues that reasonably may have 
appeared more promising than an appeal [to the BZA] does not excuse its delay'' 
in noting such an appeal. Waste Management, 775 A.2d at 1123. 

Appellant contends that "[i]t was previously understood and agreed by the 
Appellant and the BZA, that [BZA Case #16649] would encompass all issues 
related to that case, including the side yard issue," and further contends that, 
following the dismissal of that action, Appellant filed BZA Case # 16990 11 in order 
to preserve its position based upon the status-quo... But whatever Appellant's 
understanding of the status quo, it is clear from Ms. Kress' October 30, 2000 letter 
that there was no agreement to treat BZA Case #16649 as an appeal from DCRA's 
decision to revoke the permits. That letter recommended that American Tower 
Systems, Inc., "[i]n the interest of maintaining [its] options ... file an appeal based 
on the revocation of the permits for the tower. 11 Such a recommendation would 
have been unnecessary if the BZA were treating Case No. 16649 as an appeal of 
DCRA's decision to revoke the permits. Moreover, it does not make sense to, as 
American Towers contends, treat Appeal No. 16649 as an appeal from both the 
issuance and the revocation of the same permits. In fact, the timing is 
irreconcilable. The permits were revoked on, at the earliest, October 5, 2000. 
·Appeal No. 16649 was filed on September 18, 2000. There is no way that Ms. 
Diskan, when she filed the appeal, could have intended it to apply to the 
revocation of the permits-- an action which had not yet occurred. 

American Towers' injecting itself into another party's appeal of a related, 
but clearly different matter, could not substitute for filing its own appeal with the 
BZA. However, in support of its position that it could rely on its involvement in 
BZA Case #16649 as the functional equivalent of its own appeal, Appellant also 
relies on a statement made by an attorney for the District, in a motion filed in the 
U.S. District Court on or about December 20, 2000, that Appellant had filed an 
appeal with the Board. ·Appellant cites this incorrect statement as evidence of the 
parties' "mutual understanding.. that American Towers' "responsibilities with 
respect to the BZA had been satisfied as a result of their injection into the then 
pending ANC Appeal. 11 The District's statement, however, appears to reflect not 
an 11 understanding" but a misunderstanding as to whether American Towers had 
appealed to the Board. And even if the parties had agreed to treat BZA Case 
#16649 as including an appeal by American Towers, such an agreement, by itself, 
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could not satisfy the Board's jurisdictional requirement that American Towers file 
a timely appeal. Nothing in the record of this case shows that the Board was ever 
infonned prior to January 10, 2003- by any party- that BZA Appeal No. 16649 
should have been deemed to include (1) an appeal by American Towers or (2) an 
appeaHrom DCRA's decision to revoke the permits. 

Finally~ even if there had been some equitable reason, based on the 
existence of B ZA Appeal No. 1 (}649, for tolling the period during which American 
Towers could file an appea] from DCRA's revocation decision, the tolling would 
have ended when Appe1lant. received notice of the November 1, 2002 withdrawal 
of BZA Appeal No. 16649. The letter of withdrawal shows that it was sent to Mr~ 
Cooper by first-class mail, and American Towers does not contend that it failed to 
receive the letter prior to No-vember 10, 2002. In waiting until January 10, 2003 to 
file its appeal, American Towers waited for more than two months after it received · 
notice that the ANC had withdrawn its appeal. Therefore, even if the period for 
appealing had been tolled until American Towers received notice of the 
withdrawal of the ANC's appeal, American Towers' appeal would still have been 
untimely. Because this appeal will be dismissed as untimely, American Towers• 
request for a stay is now moot. 

For the reasons stated above, it is hereby ORDERED that (1) DCRA's motion to 
dismiss is GRANTED at1d that this appeal is therefore DISMISSED, (2) 
American Towers• request for a stay is DENIED, and (3) Anierican Towers' 
motion for rehearing is D:ENIED without prejudice to its right to move for 
reconsideration or rehearing pursuant to 11 DCMR § 3126.2. 

VOTE: 3~0-2 (Carol J. Mitten, David A. Zaidain, Geoffrey H. Griffis to 
deny, Curtis L. Etherly, JR. and the Third Mayoral Appointee 
not present, not voting) 

BY ORDER OF THE D.C; BOARD OF ZONING ADJUSTMENT 
Each concurring member has approved the issuance of this Decision and Order. 

ATTESTED BY: 

FINAL DATE OF ORDER: JUH 2 5 2003 

PURSUANT TO 11 DCMR § 3125.6, THIS DECISION AND ORDERWILL 
BECOME FINAL UPON ITS FILING IN THE RECORD AND SERVICE UPON 
THE PARTIES. UNDER 11 DCMR § 3125.9, THIS ORDER WILL BECOME 
EFFECTIVE TEN DAYS AFTER IT BECOMES FINAL. LM/rsn 
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OPINION 

On March 13, 2000, the Building and Land Regulation Administration 

(" BLRA "), a division of the Department of Consumer and Regulatory Affairs ( •• DCRA ") of 

the District of Columbia government, issued a building permit to American Towers, Inc. 

("American Tower") authorizing it to commence construction of a 756-foot 

telecommunications tower on property American Tower owned on 41 51 Street near Wisconsin 

Avenue in the Tenley neighborhood in Northwest Washington, D.C. American Tower 

promptly began construction. On September 8, 2000, the BLRA issued a Notice of Stop Work 

Order, but then rescinded it a week later. On September 19, 2000, the District of Columbia 

Council passed legislation entitled the "Moratorium on the Construction of Certain 

Telecommunications Towers Emergency Amendment Act of 2000" (the "Moratorium Act"), 

temporarily prohibiting the issuance of building permits for construction or expansion of 

telecommunications structures above 200 feet. 



On October 5, 2000, the DCRA issued a notice to American Tower indicating 

the DCRA's intention to rescind and cancel plaintiffs building permit based on five specific 

errors it said it had belatedly identified in the original permit review process that resulted in an 

ostensibly erroneous issuance of the permit. See Amended Complaint, Ex. 9 ("Notice of 

Intent to Rescind"). In the notice the DCRA invited American Tower to provide "written 

statements, evidence, or documentation ... demonstrating that tbe errors ... did not.take 

place." Id. at 4. On October 10, 2000, counsel for American Tower responded by letter, 

addressing each of the five asserted errors. See Amended Complaint, Ex. 1·0. Later that same 

day, however, the DCRA responded to American Tower's arguments in a final notice 

rescinding and canceling the permits. See Amended Complaint, Ex. ll.("Final Notice of 

Rescission"). The Final Notice effectively halted construction of the 756-foot broadcast tower. 

On October 11, 2000, plaintiff filed suit in this Court seeking declaratory and 

injunctive relief that would allow it to proceed with the construction of the tower, as well as 

compensatory damages of $150 million and punitive damages of $100 million. In its amended 

complaint, filed November 20~ 2000, plaintiff asserts denial of equal protection (Count One); 

taking of property and denial of due process (Count Two); deprivation of federal rights under 

color of law (Count Three); violation of the Teleconununications Act Of 1996, 47 U.S.'C. 

§ 332 (Count Four); equitable estoppel (Count Five); confiscatory taking (Count Six); willful 

violation of District of Columbia law (Count Seven); and wrongful interference with 

prospective advantage and unfair competition (Count Eight). 
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On November 1, 2000, the Court held a hearing on and denied plaintiffs 

motion for immediate injunctive relief, finding that while plaintiff was likely to succeed on the 

merits of certain of its claims, there was no irreparable harm warranting a preliminary 

injunction. See Order of Nov. I, 2000. The Court subsequently set a briefing schedule on 

defendants' motion to dismiss, staying discovery until the motion is resolved, see Order of 

Nov. 17, 2000, and heard oral argument on the motion. In its motion, defendants contend that 

all of plaintiff's federal. claims -denial of equal protection, denial of due process and violation 

of the Telecommunications Act of 1996 - should be dismissed because they fail as a matter of 

law. 1· Defendants suggest that because these are the only claims that could give this Court 

original jurisdiction, the Court should dismiss the case in its entirety and allow it to be refiled 

in the "proper" forum - presumably in the Superior Court of the District of Columbia or 

before the appropriate administrative agency or board. Defendants' motion will be granted. 

I. EQUAL PROTECTION 

In Count One of its amended complaint, American Tower asserts that the 

District of Columbia's October 10, 2000 decision to rescind its building permit was arbitrary 

and capricious and that it violated plaintiffs vested property interests by singling it out for 

. Defendants also argue that even if plaintiff's federal claims do not fail, the Court 
should either abstain from hearing them because they are too intertwined with the state law claims 
that are at the heart of this suit or dismiss the case because plaintiff failed to exhaust its 
administrative remedies prior to filing suit. Because the Court will dismiss this case for failure 
to state a federal claim, the Court will not reach defendants' alternative arguments. 
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adverse treatment in violation of the Equal Protection Clause. 2 American Tower asserts that it 

is similarly situated to several other companies that did not have their building permits revoked 

- specifically, three other broadcast towers in the Tenley area that all exceed 600 feet in 

height- and that the District's actions have had an adverse impact on it. 

To pass constitutional muster under the equal protection component of the Fifth 

Amendment's Due Process Clause, an official government action rieed only bear a rational 

relationship to a legitimate governmental purpose so long as no suspect or quasi-suspect class 

is involved. See City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439-40 (1985). 

Because American Tower is not a member of a suspect or quasi-suspect class, the Court must 

consider only whether there was a rational basis for the decision reached by the District to 

rescind the permit. See Heller v. Doe, 509 U.S. 312, 319-20 (1993); Steffan v. Perry, 41 

F.3d 677,684-85 (D.C. Cir. 1994). In defending against an equal protection claim, the 

government must offer a rational basis for its conduct, but it has no obligation to present any 

evidence to sustain the rationality of its deCision. See Steffan v. Perry, 41 F .3d at 684. 

Indeed, the burden is on the one attacking the government's action "to negative. every 

conceivable [rational] basis which might support it, whether or not the basis has a foundation 

in the record." Id. 

2 The Equal Protection Clause does not apply to the District of Columbia. but the 
Due Process Clause ofthe Fifth Amendment imposes the same equal protection requirements on 
the federal government and the District of Columbia as the Fourteenth Amendment's Equal 
Protection Clause imposes on the states. See Bolling v. Sharpe, 347 U.S. 497 (1954). 
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The District of Columbia suggests that there are several rational bases for its 

decision to rescind American Tower's building permit, chief among them that it must enforce 

the District of Columbia Height Act, D.C. Code§ 5-405(h). Originally enacted by Congress 

in 1910, the Act requires builders of broadcast towers over 600 feet in height to obtain a 

waiver of the provisions of the Act before beginning construction, D.~. Code ~ 5-405(h), and 

provides that any tower builtin violation of Section 5-40S(h) constitutes a common nuisance. 

D.C. Code § 5-408. The District contends that since the owners of all the other towers cited 

by plaintiff obtained waivers of the Height Act while American Tower did not even attempt to 

do so, the District did not act arbitrarily, capriciously or unconstitutionally when it revoked 

American Tower's building permit. 

American Tower does not argue with defendants' assertion that. a violation of 

the Height Act would constitute a rational basis to rescind its permit. Rather, plaintiff 

contends that it received an implied waiver of the Height Act when the District issued it a 

permit to build a tower over the maximum height restriction - even though plaintiff did not 

formally request a waiver and even though the building permit it received did not expressly 

grant a waiver. The Court has some sympathy for this argument, since the District 

government was fully aware of the height of the tower throughout the process. The application 

for the building permit submitted to the District described the proposed tower as being 756 feet 

high, see Amended Complaint, Ex. 3; the 756-foot height was highlighted in a memorandum 

from the D.C. Office of Planning to the Chief of the Zoning Review Branch of the DCRA, see 

Amended Complaint, Ex. 4; and the building permit issued by the DCRA described the tower, 

including its purpose and its proposed- in plaintiff's view, its authorized - height. See 
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Amended Complaint, Ex. 5. Whether on these facts plaintiff may be entitled to substantial 

money damages on a theory of equitable estoppel or confiscatory taking, however, is irrelevant 

to plaintiff's equal protection claim. 

In determining whether plaintiff has been denied equal protection of the law. 

this Court must decide only whether defendants have offered a rational basis for its action and 

whether plaintiff has negatived every conceivable basis that might suppprt the District's action. 

See Steffan v. Perry, 41 F.3d at 684. The District has presented a rational basis for its· 

rescission of plaintiffs building permit - violation of the Height Act - and plaintiff has failed 

to negative that rational basis. It is not disputed that plaintiff's tower, if built, would violate 

the Height Act. What is disputed is whether the District implicitly waived the Height Act 

when it issued the permit. Such a question is not one of constitutional import; it is a question 

of state law and its resolution is best left to the local courts. The Court concludes that plaintiff 

has failed to state an equal protection claim. 

II. DUE PROCESS 

In Count Two of its amended complaint, American Tower asserts that the 

Moratorium Act passed by the District of Columbia Council and certain propos~d zoning 

regulations constitute a taking of property without just compensation and thus violate plaintiffs 

right to substantive due process of law. American Tower suggests that the Moratorium Act 

violates plaintiff's due process rights because it unfairly authorizes the Mayor to halt 

construction of the tower and to create a regulatory scheme that could be used later to block 

the resumption of construction on the tower. See Defs.' Motion, Ex. A (Moratorium on the 
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Construction of Certain Telecommunications Towers Emergency Amendment Act of 2000, 

D.C. Act 13-442) ("Moratorium Act").3 It also argues that the proposed zoning regulations, if 

passed, would retroactively destroy American Tower's zoning interests. See Amended 

Complaint, Ex. 12 (letter from D.C. Office of Planning to D.C. Zoning Corrimission regarding 

recommendation that Zoning Commission consider amending zoning regulations regarding 

standards for antenna towers) ("DCOP Proposal"). 

Plaintiff's due process claim fails as a matter of law because the Moratorium 

Act and the proposed zoning regulations do not affect any vested property interest American 

Tower may have in the building permit No property interest of American Tower is adversely 

affected by the Moratorium Act because the Act by its express terms has only prospective 

application. It is not applicable to American Tower because it is a moratorium on the future 

issuance of building permits for telecommunications towers of over 200 feet until the Mayor 

formulates a policy on the matter. See Moratorium Act§ 2. Furthermore, contrary .to 

plaintiff's assertion, the legislation issues no legally binding "directives" to the Mayor 

regarding the tower at issue in this case. The Council expressed concerns about the tower and 

made requests of the Mayor in a section entitled "Sense of the Council," but it is clear from 

the plain language of the. Act that those expressions of concern and suggestions have no iegal 

effect. See Moratorium Act § 3. With respect to the proposed zoning regulations, any claim 

plaintiff might have with respect to those regulations is not yet ripe, as the regulations have not 

3 
. Exhibit 8 to plaintiff's amended complaint is an early version of the Moratorium 

Act. The version attached as exhibit A to defendants' motion to dismiss is the final. enacted 
version of the Act, which differs in certain respects from the version attached to plaintiff's 
amended complaint. 



yet been and may never be approved by the Zoning Conunission. See DCOP Proposal. For 

these reasons, the Court finds that plaintiff's substantive due process claim must fail. 

Although Count Two of plaintiffs amended complaint seems to state only a 

substantive due process claim, plaintiff argues in its opposition to defendants' motion to 

dismiss that it is also alleging a violation of its procedural due process rights.- specifically' 

that it was not given sufficient notice or opportunity to be heard before the District of 

Columbia rescinded its building permit. Since American Tower does not contest the fact that it 

has been provided with post-deprivation procedures - indeed, it currently is taking advantage 

of the District's administrative processes by appealing the rescission to the Board of Zoning 

Appeals and to the Board of Appeals and Review,~ Defs.' Suppl. Memo: at 8- the· 

question for the Court to decide on this motion is whether the notice sent by the District and 

the opportunity for hearing provided before rescission were sufficient to comport with due 

process. 

On October 5, 2000 •. the Department.of Consumer and Regulatory Affairs 

issued a notice of intent to rescind and cancel plaintiff's building permit based on five errors it 

said it had belat.edly identified in the original permit review process that resulted in an 

ostensibly erroneous issuance of the permit.· See Amended Complaint, Ex. 9. With that 

Notice, American Tower was informed of the specific grounds on which its permit might be 

rescinded and Was offered an opportunity to respond by a date certain. See id. While 

American Tower submitted a response to the Notice, see Amended Complaint, Ex. 10, District 

officials found its response to be insufficient to refute the grounds asserted. See Amended 
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Complaint, Ex. 11.4 The DCRA therefore rescinded the building permit on October 10, 2000 

without a bearing, effectively halting construction of plaintiff's broadcast tower indefinitely. 

Although the procedure provided was not as extensive as plaintiff would have 

liked, and while plaintiff disagrees with the facts and the law upon which the District relied 

before issuing its Final Notice rescinding the permit, the Court concludes that the District gave 

American Tower sufficient notice and opportunity to be heard at a meaningful time and in a 

meaningful manner,· which is all that due process requires. See Matthews v. Eldridge, 424 

U.S. 319,333 (1976); UDC Chairs V; Board of Trustees of the University of the District of 

Columbia, 56 F.3d 1469, 1472 (D.C. Cir. 1995). The notice sent to American Tower by the 

DCRA on October 5, 2000 set forth five reasons why the District believed the permit was 

improperly issued in the first place and explained why it would rescind it if American Tower 

did not provide "written statements, evidence, or documentation" by noon on October 10 

sufficient to persuade DCRA that Its reasons for rescission were invalid. See Amended 

Complaint, Ex. 9. American Tower thus was offered an opportunity to be heard, albeit in 

writing rather than in person, sufficiently in advance of any final action by DCRA. In the 

Court's view, this notice was sufficient to adequately inform American Tower of the proposed 

decision and the reasons for it; both the notice and the opportunity to respond were given "at a 

4 In the Final Notice of Rescission the DCRA addresses each of plaintiffs responses 
to the asserted grounds for rescission. See Amended Complaint, Ex. 11. As defendants point out 
in their motion to dismiss, plaintiffs response to the Notice of Intent to Rescind provided 
"virtually no factual information challenging the factual predicate of the Notice and very little 
argument on the Notice's legal analysis." Defs.' Motion at 12. Plaintiff "merely threatened legal 
action and presented legal arguments and conclusions." Id. at 11. 
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meaningful time and in a meaningful manner." Pro pert v. District of Columbia, 948 F. 2d 

1327, 1332 (D.C. Cir. 1991) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)); see 

UDC Chairs v. Board of Trustees of the University of the District of Columbia, 56 F.3d at 

1472-74. Because plaintiff was offered and took advantage of this pre-deprivation procedure 

and was also advised of its right to post-deprivation hearings before the Board of Zoning 

Appeals and the Board of Appeals and Review, see Amended Complaint, Exs. 9 &.11, the 

Court cannot find that defendants violated plaintiffs right to procedural due process. 

The D.C. Circuit's decision in Tri County Industries. Inc. v. District of 

Columbia, 104 F.3d 455 (D.C. Cir. 1997), does not alter this conclusion. In Tri County, the 

court of appeals found tha:t plaintiffs right to procedural due process had been violated when 

the District of Columbia suspended plaintiff's building permit- a scenario bearing a sufficient 

resembh:mce to the one here to warrant serious consideration. See Tri County Industries. Inc. 

v. District of Columbia, 104 F.3d at 460-62. As defendants point out in their post-hearing 

brief, however,· the facts in Tri County are distinguishable from those in this case. In Tri 

County, the DCRA suspended Tri County's permit sua sponte at a public hearing based on 

inaccurate information and did not give Tri County any opportunity to dispute the facts upon 

which the suspension was predicated. Id. at 460-61. Applying the Matthews test, the D.C. 

Circuit found that the District's actions deprived plaintiff of its right to procedural due process. 

Id. at 461-62. In this case, by contrast, plaintiff was provided adequate pre-deprivation due 

process before the permit was rescinded. See supra at 8-10. The court of appeals' decision in 

Tri County, while instructive, therefore is not directly relevant to this case. 
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Finally, plaintiff suggests that its due process rights were violated when the 

District incorrectly interpreted and applied the Height Act and when it improperly 

circumvented District of Columbia regulations regarding the revocation of the permit. Such 

challenges to the District's interpretation of and compliance with its own statutes and 

regulations may or may not have merit, but the resolution of those claims does not implicate 

American Tower's due process rights. See supra at S-6. Count Two of plaintiffs amended 

complaint therefore will be dismissed.5 

III. TELECOMMUNICATIONS ACT 

In Count Four of its amended complaint, plaintiff asserts that the District of 

Columbia's decision to rescind American Tower's building permit and the D.C. Council's 

moratorium legislation violate several provisions of the Teleconununications Act of 1996,· 47 

U.S.C. § 332. Specifically, plaintiff argues that the District's actions unreasonably 

discriminate against providers offunctionally equivalent services (an alleged violation of 47 

U.S. C. § 332(c)(7)(B)(i)); that they .are not supported by substantial evidence (an alleged 

violation of Section 332(c)(7)(B)(iii)); and that they violate the Act's prohibition of any 

regulation on the placement of wireless facilities based upon envirorunental effects (an alleged 

violation of Section 332(c)(7)(B)(iv)). 

5 Count Three of plaintiffs amended complaint asserts that defendants deprived 
American Tower of equal protection (Count One) and due process (Count Two) under color of 
law. Since the two constitutional claims underlying Count Three are dismissed, Count Three will 
be dismissed as well. 
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While the Telecommunications Act of 1996 generally preserves the zoning 

authority of state and local governments with respect to decisions regarding the placement, 

construction and modification of "personal wireless service facilities," ~ 47 U .S.C. 

§ 332(c)(7)(A), the Act places five specific limitations on how the state or local government 
. . 

may exercise that authority. 6 Defendants argue that these statutory limitations do not apply in 

this case, however, because the facility at issue is not primarily a "personal wireless service 

facility" and because its actions only affected plaintiffs primary purpose for building the tower 

-the provision of high definition television ("HDTV") broadcast services. The District 

6 The three limitations at issue in this case are the following: 

(i) The regulation of the placement, construction, 
and modification of personal wireless service 
facilities by any State or local government or 
instrumentality thereof (I) shall not unreasonably 
discriminate among providers of functionally 
equivalent services; and (II) shall not prohibit or 
have the effect of prohibiting the provision of 
personal wireless services ... ·. 

(iii) Any decision by a State or local government or 
instrumentality thereof to deny a request to place, 
construct, or modify personal wireless .service 
facilities shall be· in writing and supported. by 
substantial evidence contained in a written record. 

(iv) No State or local government or instrumentality 
thereof may regulate the placement, construction, 
and modification of personal wireless service 
facilities on the basis of the environmental effects of 
radio frequency emissions to the extent that such 
facilities comply with the Commission's regulations 
concerning such emissions. 

47 U.S.C. § 332(c)(7)(B). 
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asserts that since its actions did not affect the construction of a personal wireless service 

facility or the provision of personal wireless services within the meaning of Section 332, ~ 

47 U.S.C. § 332(c)(7)(C) (defining"personal wireless services" and "personal wireless service 

facilities"), its ability to regulate the facility at issue is not limited by Section 332(c)(7)(B) of 

the Teleconununications Act. 

Both parties acknowledge that, if built, plaintiffs tower would provide both 

HDTV services a~d personal wireless services. The parties also agree that while an an.tenna or 

antennas will be added to the tower to provide personal wireless services, the primary purpose 

of the tower - and, more importantly, the reason for its height - is to provide HDTV 

services. What the parties dispute is whether the existence of even a single personal wireless 

services antenna on a structure such as plaintiff's, regardless of the structure's other purpose or 

purposes, automatically subjects that structure to the statutory zoning limitations of the 

Telecommunications Act and therefore brings it outside the regulatory authority of the District. 

The answer to that question in light of the facts presented here is clearly no. 

Congress simply could not have intended that any structure that has personal 

wireless communications as a secondary purpose is beyond the zoning authority of the state or 

local government. The reason for the excessive height of the tower in this case is the fact that 

it must be tall enough to provide HDTV services, not personal wireless communications 

services. The District's concerns with the construction of plaintiffs tower stem from its 

proposed height and thus from the fact that it is primarily an HDTV tower, not a personal 

wireless service facility. The District's actions with respect to plaintiff's tower do not prevent 

it from constructing a "personal wireless service facility" on American Tower's site or from 

13 



providing "personal wireless services." Unfortunately for plaintiff's claim of federal 

jurisdiction, the zoning limitations set forth in Section 332(c)(7)(B) of Telecommunications Act 

do not apply in this case; plaintiff simply is not entitled to the protections from local regulation 

that the Act may provide in other contexts. 

Even if the limitations of the Telecommunications Act did apply, it does not 

appear that the District violated any of those provisions. As discussed previously with respect 

to plaintiff's equal protection claim, defendants' actions neither "unreasonably discriminated 

among the providers of functionally equivalent services" nor had "the effect of prohibiting the 

provision of personal wireless services." 47 U.S. C. § 332(c)(7)(B)(i). It also is clear that 

since the factual and legal reasoning behind the District's decision to rescind the permit was 

explained to plaintiff in writing, see Amended Complaint; Exs. 9 & 11, and since that 

explanation indicates that the District's actions were supported by substantial evidence in the 

record before it, the requirements of Section 332(c)(7)(B)(iii) were satisfied. Finally, while 

Section 332(c)(7)(B)(iv) of the Act prohibits any regulation on the placement of wireless 

facilities based upon environmental effects, the restriction by its explicit terms applies only to 

regulations on facilities based on concerns over radio frequency emissions. Because the 

District's expressed concern was over falling ice and the resulting safety risk, the District's 

action would appear to fall outside of Section 332(c)(7)(B)(iv)'s prohibition. The Court 

therefore will dismiss Count Four of plaintiffs amended complaint. 
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Since all of plaintiff's federal claims fail as a matter of law, they will be 

dismissed with prejudice. Plaintiff's non-federal claims are quintessentially local in nature; 

they therefore will be dismissed without prejudice to their being refiled in a more appropriate 

forum. See 28 U.S.C. § 1367(c)(3). An Order of Dismissal consistent with this Opinion will 

issue this same day. 

SO ORDERED. 

-··/ 
v~ 

PAULL. FRIEDMAN 

-~· _............. -
United States District Judge 
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BOARD OF ZONING ADJUSTl\1ENT 
FOR THE DISTRICT OF COLUMBIA 

Appeal ofKalorama Citizens Association from 
The Decision ofDCRA Issuing Building Permits 
B455571 & B455876 Notwithstanding Non-
Compliance of Plans with FAR, Height, and Setback 
Requirements with respect to 5-story Apartment in R-5-D 
Zone at 1819 Belmont Road, N.W. (Square 251, Lot 45). 

) 
) 
) BZA No. 17109 
) 
) 
) 

Appellant's Supplemental Memo on Historical Treatment By Corporation Counsel 
and Zoning Authorities of Roof Structure and Basement FAR Issues 

I. Treatment of Penthouse-enclosed "Mechanical Equipment", and Antennas, as 
Roof Structures that May Exceed Height Act Limits. 

The Height Act provides that "spires, towers, domes, minarets, pinnacles, 

penthouses over elevator shafts, ventilation shafts, chimneys, smokestacks and fire 

sprinkler tanks" may be approved to exceed the Height Act limit, provided that, among 

other things, these structures "cannot be used for human occupancy." DC Code §6-

601.05(h). At the hearing on March 9, 2004, Counsel for Montrose suggested that, 

because the Height Act has been interpreted by the Zoning Commission to allow 

penthouses for air conditioning or heating equipment, or antennas-structures that are not 

including in the Act's enumeration of roof structures-to exceed the Act's height 

iimitation, that the roof deck and railing at issue in the present case should be permitted. 

See, e.g., 11 DCMR § 400.8. However, the Zoning Commission's additions to the list of 

statutorily-enumerated roof structures narrowly hews to the rationale of a 1953 opinion of 

the Corporation Counsel, which opinion provides a closely reasoned analysis that cannot 

be expanded to encompass roof decks or other 'structures intended for human occupancy. 



h11953, the then Corporation Counsel, Vernon E. West, was asked whether the 

term "penthouses" might include penthouses for housing heating or air conditioning 

equipment, and "perhaps other kinds of equipment which ordinarily might be located 

within a building", and whether the prohibition on "human occupancy" precluded the 

presence of an operating engineer in such penthouses. See Memorandum to the 

Commissioners from Vernon E. West, Corporation Counsel (July 27, 1953), attached as 

Exhibit I. In a narrowly reasoned opinion that relies closely on the language employed 

by the Height Act, the D.C. Corporation Counsel concluded: 

the phrase in [§6-601.05(h)], "penthouses over elevator shafts" may be construed 
to include penthouses over stairways leading to the roof and penthouses over 
other utilities necessary in connection with the operation of a building, but not to 
include penthouses to be used for residential, office or business purposes. 
Further, I have concluded that the tenn "human occupancy" as it is used in [ §6-
601.05(h)], should be construed to preclude the construction or use of penthouses 
for residential, office or business purposes, but not to preclude the presence in 
such penthouses of building maintenance personnel charged with the operation 
and maintenance of the building's utilities. 

I d. at 4 (emphasis added). The current Zoning Regulations reflect this position, in 

providing that "Housing for mechanical equipment or a stairway or elevator penthouses 

may be erected to a height in excess of that authorized in the district in which located" 

(§400.8, for the R districts1
). Subsequently this interpretation regarding functional 

equipment on the roof was extended to include roof-mounted ante1mas, which necessarily 

are freestanding structures and cannot be fully enclosed in a penthouse (note that 

1 Identical provisions are included for the SP, CR, C, C-M, M and W Districts. See 11 DCMR §§ 530.5, 
630.5,770.7,840.4 and 930.4. 
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antennas mounted on roof-top towers were arguably already covered by the term 

"towers" in §6-601.05(h) of the Height Act)? 

It is clear that this interpretation of the Height Act to include by analogy other 

types of mechanical equipment connected with the functioning ofthe building than those 

originally enumerated in the Act, with an explicit prohibition on use of such facilities for 

residential purposes, cannot remotely be construed as including a roof deck and railing, 

the sole purpose of which is for residential use arid occupancy and which by no stretch of 

the imagination can be regarded as essential to or otherwise connected with the operation 

of the building. Such an interpretation of the Height Act simply cannot be squared with 

the plain language ofthe Act. 

Accordingly, the Corporation Counsel's 1953 opinion provides a narrow rationale 

justifying the Zoning Commission's addition of penthouses and antennae to the list of 

roof structures permitted to exceed the Height Act's height limits. However, it is 

important to note that, unlike the Zoning Commission, the Zoning Administrator does not 

have the discretion to include additional roof structures to the list of structures set out in 

11 DCMR § 400.8, which are permitted to exceed the Act's height limitation, even if the 

addition of such structures would be consistent with the rationale of the 1953 Corporation 

Counsel opinion. The Zoning Regulations do not contain the words "or similar 

structures" after the enumeration of roof structures that are permitted to exceed the 

Height Act's height limitation. The Zoning Administrator's discretion- as well as that of 

this Board -- is limited to the interpretation of the Zoning Regulations, and only the 

2 See ll DCMR §400.3, for the R districts: "A spire, lower, dome, piimacle, minaret serving as an 
architectural embellislunent or antenna may be erected to a height in excess of that which t his section 
otherwise authorizes in the district in which it is located." 
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Zoning Commission has the discretion to promulgate what it might view as a reasonable 

interpretation of the provisions ofthe Height Act. 

II Historical Treatment Zoning Authorities of Basement FAR Issues. 

There is no dispute in this case that a portion ofthe basement level of the project 

is more than four feet above grade, and therefore not properly excludable as '.'cellar" 

fi·om Floor Area Ratio ("FAR") calculations. See 11 DCMR § 199.1 ("the term 'gross 

floor area' shall not include cellars;" the tenn "cellar" means "the portion of a story, the 

ceiling of which is less than four feet (4ft.) above the adjacent finished grade."). Instead, 

Appellants challenge the "perimeter" method used by the Office of Zoning to calculate 

the portion of the basement level that is includable within the FAR where some but not 

all of this space is more than four feet above grade. The "perimeter" method calculates 

the percentage of gross floor area of basement to include in FAR by constructing a ratio 

between the length of the perimeter of the basement and the length of some designated 

portion of that perimeter (in this case, the front bay wall). As Appellant has 

demonstrated, this method does not provide a rational basis for calculating gross floor 

area since the gross floor area includable in FAR remains constant regardless of the 

steepness of the actual grade, and moreover, bears no rational relationship to the length 

(and resulting floor area) of the basement. 

In response, the Zoning Administrator's representative testified at the hearing on 

March 9 that the "perimeter method" was the accepted methodology for calculating 

basement FAR in the case of row dwellings. However, as is demonstrated by the 

attached declaration by Mr. Jim Fahey, who served as Zoning Administrator fi·om 1970 

to 1986 (and served in the District of Columbia government in capacities relating to 
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zoning from 1949 to 1970), the historical treatment of this issue by the Office of Zoning 

recognized the special problem in distinguishing between a "basement" and a "cellar" for 

purposes of determining "gross floor area," in the case of a row house or other building 

where the grade on either side could not be observed because the building was directly 

abutted by other buildings on either side. See Exhibit 2, attached hereto. To address this 

problem, the method devised and subsequently applied by the Office of Zoning involved 

drawing a grade plane line, from the grade at the front of the building to the grade at the 

rear ofthe building. Id This grade plane was then used to determine how much of the 

floor area should properly be treated as "basement" and included in "gross floor area", 

because the ceiling was four or more feet above the average grade plane, and how much 

should be treated as "cellar." The so-called "perimeter" method applied here by the 

Office of Zoning was not the methodology that was historically applied to deal with this 

situation. !d. 

April 6, 2004 

Respectfully submitted, 

~~/~ 
Andrea C. Ferster 
1100 17th Street, N.W. lOth Fl. 
Washington, D.C. 20036 
(202) 974-5142 

Counsel for Kalorama Citizens Association 
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q "F .. .s- fl'l..-
JU1.27. 1953 

lfuether pEl:lthouses 'JZ81' be constructed a.bot'e the heif):l't 
l..iJrl.ta eata.bli.ahed b;r the ,let c! C~a apprcwe4 Jto:I.O 
1, 1910, rega1a t:1ng til o hei gb t r4 l:;u11 d1 ~ 1 ~or pt!l'­
po-~es otbe:r t.han to cover el.nator ah&!tsJ and wbr~er 
the prese:1ee o! an cperatiu.g eng:in~r in •llcll pent­
houses const.i tr~ Cbr-::... .. n oeet.lp.allcy• rlthl..n tho a:ea.....n­
i.ng o! zruch J.ct. 

There b.rt"e been re!e..-red. to thia o!'tico !or an cpi.nion certain 
que:i.tt.icna vhieh hne been r.U.ed b:r t~ Cbie! Engineer o! the Depart=.ent 
o! Inspeetico, rela~ to the pe:nd..saible U!SO o! penthouaea eonatructed 
abo'Ye the height l.iJ:d ta ~ubl..i.Jibed b;r aee~cn 5 o! tbe J.ot c4 CongreJ:sa 
apprcved Jme 1 1 l9lO (36 Stat. 162, a.a os:nde.d.J see. $-40$, D. c. Code, 
1951 ed..). 'lbeae questicna JU:f" be e:x:preased brie!l.Jr u !ollO'Q 1 

1. H2;T tlle .Act o! J1:ne 11 19101 pend tUng t.be constructiC'Q o! 
ttpenthotlSea OYer el.eTator ab.a..tta• to a greater beipt 1;han 
UJ l..1:1 t aet b;r the .let, be construed to pellld t the ecn­
stroction o! penthowsu !or the p'Dl"pose o! housing air­
ecn<li ticcl.Dg ~ent, heati.n&' equ:ipl&en t, snd perheps other 
~ o! equ.ipmect vhieh o~ Ja:ight be locat.ed vitbin 
a bn1 1 d1 r:g? 

2. Does the phra.se ~~~ oeeupa:::cy-• u used 1..a the J.ct o! 
June 1, 19101 in ca:neeticn vi th the COil.3trll!::tiC!ll or "CSe 
o! pEOtbouses, preclude the prsse=ee of an operating engineer 
u pen thO'C..Z5 e s ccm 't'Aj ning air-eOl:d.i ti oni!l.g or ~a ti.n.g eqlrl:p­
Jient, i.noluding boile..-s't 

T'n& ~e.I a to the !C!l""egoing ~.:;t.ions depend t:per.o Cl int.--...rprei.atim 
o! the , ...;t para.gr07.h of Seeticn 5 o! the Act o! Jt;:::te 1, 191.01 the per­
t~ ... ent part of 'trl:deh ~ u !3l.1Cii08 f 

ttSpir~, ~, d~, !rl..na..rets, p1nnaeles, peat 
ho'r-~ ea O"Yer cU.sv a tor sh&!ts ~ T e:nti.l.a ti on a~, eJ::ilm eyJ, 

rmom ~"\b. and .t1..ro eprinkler ~ 'Ji:.EY be e..-ect.OO ~ & 

PYnTPTm 1 
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gre•ter height th.an ~ l.iEi t preocrlbeld in the .Act 
when md u the u:ne rAa:y be approved by "the Con:rlsoicners 
o! the Diatrict o! Colll!!lbiaz ProTided, howeTer, Th«t such 
structures 1o.Uen above such ~ight abill be fire­
proof, and 110 fioor or cc:aq:>ar'b:<mt thereof shall be con­
structed or used !or hm:J.an occupmcy abOTe the top story 
of the building upon which such ~Structures are pl.acedz 
And provided, That pent houses, Tentilation aha.!t.s, and 
l'8Ii:ki shill be set back from the exterior walls distances 
equal to their respective heights above the adjacent roo!: 

* * * .... 
In connection ;,d.th the first o! the abc.Te questions, however, it is 

also necessary, in coostrui.ng the statute, to consider ury long-et.andi.ng 
acbrl.n:f.atrative interpret:itions of the st.stute w1 th respect to the con­
st...-ucti~ o! penthouses !or otl".er uses tl-..a.n "over eleTator ch.a.f'tsll 1 
ina.s!liUCh u the nlcc.g-ccn tinued cont.eEporaneous and practical inter­
pret:ition o! a sutute b;r the executive officers charged vi th i t.e 
adniTI'SGtration * * * * * con.sti tut-63 an i.m'alu.able aid in det.erm1ning 
the ne...ming o! a doubtful st4atute. • Sutherland, statutory Construction, 
se~. 5103. It ;;.Ught be srld that the phrase ltpent.botl.Bes over eleTator 
sb.i'ts" is pla:in and \IIl.illlbignous, penni tting the construction o! pent.­
house: only v:rer eleva-tor l!ha!"t.s,. and that therefore there is not need 
! or ad;:dni!l tr a ti. T e cons true ti. on o! thia phrase. But it ra.y hardl.y be 
said t.l::3.t Congress, by the use of this phrase, intended, !or e~le, 
to prohibit. the eona truction o! pe:~.thou.sea aTer stai.n:aya leading to 
the roof o! a bnildi.r:g, as 121 com;-.or-..17 the practice in the eonstn.:etion 
o! bnildings, a:nd as was the practice &t the t.ime the Act o! Jtt:le 1, 1910 
lo'"aS enacted, a.ecording to persons in the Department of Inspection baTing 
kncrnledge o! the constructica practictJS a.t that the. 

It \.-auld appear,. therefore, that the phrase npenthou.aea over 
elETat.~:- sl::.a.i't3" 1 r.:..thor t.hm be:i..ng pJ::.L, am un.t::lbigucm.s, bu required 
inter;>retation by t.be. o!fici.al...s o! the IJist..-r1.ct o! Colu.tbia charged rltb 
'L":e a<L.-d.....""listra.tion of the statute co::.t.Ri.n1ng the phra~e.. '!be Itlrector 
of Inspection CJVcr ths ye.::...""'S h:ls interpreted the statut" u pe.ndttil:lg 
the coo--S~"""'1.".cticn over the height 1.1.::1 t of pCliboUBes to prOTide ebel ter 
!<Y:"" dr-cocii tio:ll.ng eq-.rlp:::e;nt s-c!:h E.! l!3.ter tv-... ere, evepcrative cc:l­
dl!.~~, rnd air-ccnditi.oning fa.,-,s. 'fue. question no>: a:r-ise3, hc"',;evor_, 
ir. tbe light or cr..anged CC!l.St_"l"'"llction pr2::tices_, whether tt.e Directort s 
it:t::.T"pre~tio::~ o! tbe statute rr.cy cct.~d to ~ n-.itting tbe coc.atruction 
of pwt.ho""GS€3 to shcl t--~ beath•g e-cr....i;~~e.:1t includine boile·:a. Mucb or 
U.c z."' r-ecr.diticni rc ~::d. h~ting e.::;. ,1:-;:-:.;;:;.i:it in me tod..ay requires the 
~:-:'Y'ic ~3 of cyeratins en.P-nee..-s, zu:d ~~e preae;.ce o! opcrati ng ez::gino-ers 
L~ pcn~owes ec.::strc~t.~ n.~-:e tr---'"' p~~i.l!:.ible height 11~t ilio in­
vclTc . .:; £.:1 intci!--rat.J:.ticn ot tl:~ J::er-i l""'Z c! the phnse Rhnz:.:m oecup~~, 
cs t.~;e.:! in t.he Act ct Ju::;e 1_, 1910 • 

.In c:::=::;.c=::ticn ii""itl: tte c;:::.;:icic.;.-.£tJ.c::. of b-oth of tbD ~~...io-...z rli "'­

c::..:.::;-.: i:: t:-..is t7"'~.:.ic::, it is o! inte....~t U:> ccnsici.er the inte::J.t c! tl:;! 
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Congre~s in enacting the Ac::t o! June 11 1910. Stre.ngely enough, al.­
though it is commonly belie"i"ed. that the purpose of the Act 1r~.3 ~ pre­
sene t.he skyline o! the ci -;y and to prevent the O'f'ersb.adcndng o! the 
Capitol by e:xcessiveJ..7 tall buildings, it POuld not app13a.r that the 
Congre~er, at the time it \o'VJ considering the bill tbat later b~~ 
the Act of June 1, 19101 baa sueh a purpose in xrl..nd. Rather, r.c:cordi.ng 
to a sta~t by one of the eporusors ci! the 'bill during debtrt..a in th~ 
House of Representa.t.i:ve~, the principsl concern of the Congre3s involTed 
the lack o! fireproofing on t.he •upper or ~.r:ard stories• o! bu1ld1l'lgs 
then constructed, and the sponsor stated "thitt act is !or t.be purp~e c£ 
requiring that bujJd1ngs o:f a certain height shall be o! !ireprc:o! J:Oa.te.rial 
throughout." Congressional Record, Vol. 45, P• 1635. 

Another consideration o! t.he Congrese during its debate on ldlat 
later became the Act o! June 1, 1910, would gppear to relate to ~ttera 
o! light and Tent:Ua tion, s.s the !ollo-.r:i.Dg exchange during the d.c'!:~:l:t.e 
cul.d indicate z 

"!-1t. CAMPBELL (a BpO!.'...SOr or the bm) !be buildjr;gs O:il 
PennsylTania avenue- woul.d be liJnited to the height pro­
vided !or 1.n this bill (1.60 feet). 

"MR. s~. Now, ldzy should they be penr.i tted to be, sey 30 
feet higher on Pe:IlillSlyvania avenue t..b.m s.r:y other busine:J8 
street or othend~e in the ci't\r? 

"MR. CAMPBELL. It ie the lddest street in the city. 

"MR. SIMS. Is not }ley York &Tenue ful.l.y as wide? 

"MR. CAMPBELL. NoJ Pen.n1SJ..y-nm.i.a Averrue iB tbe wider. 

•MR. SIMS. Is it the object md purpose o! regulating the 
height of buildings in the District o! Co1'li"l'b ia t.ha.t the 
height of building• should be regul.ated on each street in 
reference to the width o! that particular street? 

•MR. CAMPBEll.. We are fs:r belOY the li.IUt or height that 
could be provided !or a:1 Pennsylvania ATenue vhen ~ pro­
vide !or 160 feet." (Gong. Record, Vol. 1.6, P• 6?99; 
parenthetical notations added) 

.Accordingly 1 it would see2 th.at the last paragra;Jh of secticn 5 of 
the Act o! June 1 1 1910, should be ccr....J.S'L~ed in 'the light o! the intc:lt 
o! the CO""..._gress in enacting the Act; i.e. 1 in ter:::.s o! !irepro-o!i.J;g and 
of light and vent:i.lation. 

O'l t~~is bt-3it: 1 t!le:refcro 1 it ioen1d tq::pear t!-..at tha 61st C~,:;?a.?s, 
k.~o!~ .:..s panthot!!!CO M~-e i.u.--valved, lr-'~ :1ot c~~L.--n~ c:o IFL~ :.""!-;:, tb.~ 
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\l!!e t,o which such pe.nthouse:s would be put e..s 'With the fireproofing o! 
St:ch penthouses, and 1 t would seeru tht?.re was no objection on the part 
of Congress to tbe con!ltruction of fireproof penthouses above the height 
li.mi t, just so such penthouse3 were (1) set back: from the e.rterior walJ.s, 
apparently for re;asons or light and vzntllation, and ( 2) were not. con-
a true ted or used ror bUli.i.S.ll occupa."lcy. 

'lbe ter:~ "hur-,.tn occupancy" :t:OOreover, perhaps should be construed in 
1.-he light of the intent o! the Congress in enacting the Act. The Co:l­
gress, in specifically recognizine the neeessity !or ele-¥ator ma.cbineey 
.above t..'IJe height l.:!.rn:i t, obviously did not intend that no el.evat.oA:" r.ach­
inery repairman could enter the penthouse over such M-')bi:nery !or the 
purpose of repairing 1 t.. Yet in one sense this is •bur.um. oecupancyw ot 
such a penthous·=· 

'lbe ten1 "ccci.lf';BJlcyn means 1 to quote Hebst.er• s Ne-w I.nternat.ion.8.1 
Dictionary, 2nd Edition, the 11 a.ct o! taking or holding possession"• 
An "~cupant", to quote the same authority, is "one vho occ-apies or takes 
po~session; one 'lcllo has the actwU. use or po~sesrl.on of a thing" i •oecupytr 
means ~"~to take or enter upon possession o!; to bold possession o!, to bold 
or keep !or use; to U9e"; la-b.il.e 91 occu.pation" nea.'l!l "actual possession or 
control". I ~ of the Vitnf, therefore 1 that the prohibition o! nh~ 
occupancy", in the lAst paragraph o! section 5 of t.ho Act or June 1 1 1910 
was illt.ended by the Ccng:ress to prevent the use o! enclosed space 2.boTe 
the height 1.iJd t !or residential., o:!!ice or bU.9iness purposes, e1 ther by 
'the O'laler of a bnilding or b7 s:ny t-enant. holding under him, but yas not 
intended to preclude the use o! such space 1n connection vi th the ~ 
te:nance o! such bu.il.ding and the operation or it,., utili ties. I am o! the 
Tiev, there!ore, that the last paragraph o! eect:i.on 5 o! the Act o! June 1, 
1910, does not prohibit the presm1ce of building maintenance penonnel in 
fireproof structures constructed above the pen:dssible height l.ilrl.t. 

In elll:tlllation1 I caused a study to be made o! the Act ~proved 
JUne 11 19101 and the legislative hist.ory of such J.ct1 14th particular 
reference to the le.st paragraph o! eeetion 5 of such .Act, a.a a result o! 
vhieb I haTe concluded that the phrase in such paragraph, ttpenthouses 
over elevator sba!ta", c.a;r be construed to include penthouses OTer stai.r­
va;ys leading to the roo! .and penthouses over otller utilities necessa.17 in 
connection lli th the operation o! a building, but not to include penthouses 
to be used for ~idential, office or bu.sine3s purposes. Further, I b.B:ve 
c onclu.ded that the tem. "htman ocC'UpQlcy" l-8 1 t is used in aucb paragraph 
should be construed to preclude the construction or \We of penthotl!es !or 
residentiB.l, o!!ice or business purpos~, but not to preclude the presence 
in such penthouses or btl11djng ln.9.intens.nc-e pe...-sonnel charged \lith the 
op e:r a tion and llUdn te:l.s.nc e of t.h e bo.J.:ildi ~"Z r s utili t:i. 63 • 

'fue Ju~aorandu:m o! the Chief En.giJleer of t.he Department o! Inspection 
al::o ra.!E>rs to paragraph n'IL'&>ered 1 ot Section IIll of the Zoni..ng ReguJ..a­
t:icms o! the District o! Colunbia1 83 oQ::Dded1 mich rea..d.8 e !olla=: 



_,_ 

"1• '!be prorlsiona o! ths. Act o! June 1 1 19101 as to 
spire!S, t.c ..... :-ers, d~es pi.nru>.clea (sic), pE;nthoune:s Cl'f'er 
e1 e1 a tor o bAits 1 T e:1 til. a t.t on ~ b.nit.s, cbil::in~, s:ao ke s taek:3 1 
end !iro-!mrinY.ler t.cn,ks :sb.Ul ccntinue in tull force and 
effect, ~ept tr..at o:t b-.rlld.i;t~~ he.ra!t.er erected the Ccm­
mssio!lerD o! the Di..5'L""ict o! Coln::."::>ia sha11. not appi"C"f'e t.he 
CO::lStntction or fire-S?ril:Jr..le:' ~ka, lr.lter towers, or hotl.S­
ing !or air co:1di ti~..in~ to a. height in e::c:eze of l)O !eet 
J:leasured tram the l.e:Tel o! the curb c;:pcsi 'te the lddd.l.~ o! 
the f~t o! t.b.e building. Fire sprinkl~r tanks,. water 
tovers, or housing fer a:ir co:lditic:"...:ing e-quip;11cnt ~ be 
erected or enlarged on buildings existing prior to Dece:r.ber 
11 19Lh aa provided under eeetion XXIII of these regulations. 
(As ~ed Dec. 1, 19h4 a~·d Feb. 25, 1948.)" 

nrl.s regulation o! the Zoning c~-ussion, as bas been pointed out L"'l 
the JQemorandum o! the Chief Engineer o! the Depart:nent o! InspeeUon, \r-o'C 

sppear to hm-e a double e!feet. First, 1 t impos e:J a ll.m1 ta tion on the J.c 
o! June 1, 1910, einee it prohibita the e~truction o! fire-spri.n.lcler 
tanks and vater t.o....,ers shove 130 feat, a1 though the JUne 1 1 1910, Act 
sp ecificalJ.:r p e:n:.d t.a !ire-sprinkler ta.n.k:s e.bov e the 130-!oo t height. llni -t 
a,,.,d rzy be e~t.rnoo to per.nit >:at~r t<r.,.az-s above t.~a.t llllli t. But JllO:"e 
i.z:portsnt, the regulation ');CUd e;>pear to delicl t the Act o! June 1, 191C 
by i.J::9lled:JJ" authorirlng the con3'truction or housing !or air coodi ti~ 
equipment above e:rv height l.i!Ut est.abllshed by the J'Clle 1 1 1910, J.et, 
wi tb the e:o::eption o! the 13D-!oot height l.iJ::d t. It 110ul.d appear, tbere­
:fare, that the Zarlng COJai!!sion, like the Dire::tor o! Inspeetion5, hu 
construed the phrase rtpenthouaes OTer elevator s~• to per-d.t the 
CO'O.B\ruction of bouaing !or air-eond.it:ioning equi~t. above ~ height 
ll:m:i:ta e.xc:ept the 130-!oot height. liru:t.. 

!be Zoning Regulation..e o! the Di.st....-ict of Columbia, u emended, hsT 
been prcmul.gated by tbe Zo:rlng Cocc:ission o! the District o! CollD:bia 
tmder the authority cont.ained in the Aet approved JUne 201 1.938 (52 St.at. 
191 1 u mmded.J Title 5, sections Ll3· through 428, D. C. Code, 1951 ed.. 
.!.Jeong other th.:tn...cs, BUch Act e::.p01o--ers the ZOning COl:lldasiO!l to regul.at.e 
t.he height of bulldi.ngs, exeept the per.rlssible height o! m:J' buj)djng 
sb.all not e.:teeed the maximum height of buildings authori~ed by the .Act 
of Jtme 1, 19101 supra. Further, section 12 o! the Act o! .rune 201 1938 
(Section 5-424, D. C. Cod.c1 1951 ed.) provides 1 

"Sec. 12. Whern-er the reguJ.atiorus J:Ade under the authority 
of t.lrl.zl Act ~'titre a greater iddth or eize of yardS, courtS, or 
other open Bp::ces., or require a lcr:ror height cf buildings or 
=:uller ~er o! st.orl.es, or requrr:0 a greater peretm'tige of 
let t.o bo 16..1.-"'t rmoc~ied, or ~;q:c~s other higher ~~ ~ 
are required in or 't!:r.d~ Erii:Y o~c::- s~tute or m ... .:Aieipal ngu)..;lt.ion.: 
the Ngulati~ :Ercle &:nder ~u~ori ty o! this !ct shAll FO"~ * * 
{"O:ldors:: Grlilg a ViJ? 11 tid.) 
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,A.ccot'ding)J'" 1 I e.m o! the c:pi.n.ion that a1 though the .Act o! Juaa J., 
1910, 1!:11ii:7 be eo:o.strued to pend t the ca:l.St.ru.ction, above the ma.xi..Jr.m 
height llld. 't..e established by such J.et, o! pen'Ulouses sheltering build.ing 
ut.il.i ties, providing such pentbousea m~et the other requirenenta ot eu.eh 
Act, nevertheless paragraph 1 o! Section XIII o! the Zoning Regul.:ations 
of tl:le Dis triet o! Columbia hu the e!!ect o! prohibi t.ing the coo:sti"tletion 
of auch pe:1tbouses above t.he 130 !oot height .l:.U:d t, al:though ilq>liedl.J'" 
penrl.tt'..ing tho construction ot penthouses !or air ccaditioning ~ent 
e.bove the lower height limite establi.8hed by the JUne 1, 191.01 Act.. 

The Chief Engineer of the Departlllent of :Inspection concludes h.i.a 
mei:\lorandU!l. o! June 16, 1953 1 rl t.h the foll.owing p:ara.gr&phs 1 

•It is apparent that a situation di!ticult both !or t.hi.8 
office ar..-d tor .the architects, o1mers, and aechanical engineers 
vi1l CIXltinue to exist tmtil. both the Act o! 1910 and the Zon­
ing Regul..ations are cl.arified and a ccm:riatent and equi.table 
policy esta.bl.i.21hed !or bo~ 

"It 8G~....s to me that t.be intent a.nd ll.Jd tatioo o! t.bt 
Act o! 1910 ahou1d be established by CCIIUii.ssionera directiTe, 
and that therea.!t.er the Zcni.p.g Regulations be cl.a.ri!'ied in 
order to be consistent vi th such direetiTe. 

"It 1..8 recot!Re:oded that aueh direct.i.Te clearly est.abl.iah 
what equipment may be in a 'pent.hOUBet aboYe the height l.imi t 
u established by the .Act o! 1910, that then! be a l.:Url. ting 
aize to such pent-house baaed on a percentage of roo! area, 
and that the Zoning C~sion eata.bli:sh regulationa con­
sistent therewith, a.l.so !or •uch pent-houses u exceed t.he 
saning height l.ill.1 ts 'b1rll are not above the l:Ud ts establ.i.shed 
by the .Act of J1me 1 1 1910. • 

Jnas;::tuch as in Jq view, the Act o! Jtllle J., 1910, r..ay be cC!!C3truGd to 
penrlt the construction, above the Tarioua height llld. ta established by 
•uch Act, ot penthouses to. house utili ties nec~aa.ry in the operation o! 
btrl]dinge, end to permit the presence in such penthouses or personnel re­
quired to operate such utili ties 1 the onl;r action requ:i.red o! the Cca­
Jdssioners vi th respect to est.abll•hing •the intent and liJd tation o! 
the .Act o! 1910" vould be to d.i.rect their Secretary to forward a CCJff'!" 
ot t.hia opinion to the Director ot I~-pGCtion !or h.1.a in.!or-....ation and 
guidance. 

But a.s has beom pointed out earlier, t.be coa.st.ruction ot the Act o! 
Jlme 1, 1910, is not all t.h.at ia r.qu:ired t.o f'ar:rlzh the •clarl!iu~a 
r~~ ed by the Chie! En g:1 n ec-. S~e t.he :ton:l.=:g regnl..&t.i~ prohib:i t 
~ C0'2.Stru.ct1.on of ~sprinkler t~, l#.t.s' t~, CT hot:.3!J!g1 !~ 
r.L~ondi ~-ing ~e:nt a.boore 130 !eat, =~h reg-J..atic-:r--s c:tf~t!Tali 
e.!I'Ubli.Bh, !a!' all bt:JJd1rga, an ~o ~t o! 130 tc-Gt., rat :tn­
e1~ gpi.re3, ~~ p1r.a ... l~, pE3thc-~GS OT~ elav:.~ =~t!i9 
Ten ti1..s. 'ti.cm e b..a.!"t.! , eh:1:!:m rr;-a, and = o k es tt:e '.bl. 



- 7 -

Rl'Cc:KffiiDA TIONS t 

1. mat al.thol!gh the Act o! June 1, 1910, regulat.ing the height 
o! b--uildi.r..gs, r:ury be construed to persrl. t the construction, above the 
Ta.rious height l.ilrlt.a established by such Act, o! penthowses to shelter 
building utilitiee o! all ld.nds, 8Ld to pe:rmit the presence in su.cb 
p£·nthouse3 o! building m.rlntenance pez-aoonel, paragraph 1 o! eecUon XIII 
of ~ Zoning Regul.a.tions probibi b tM con3truction abore a height ot 
130 !eet o! !ire-sprinkler tanb, water towrs, and penthoU!Ie3 !or air 
condi. ticning equip:::E::nt.. · 

2. 'lhSt shoulJ! the Cc:mnis~ionera desire to authorize 'the Direct.or 
cf Inspection to spprove plans !or the construction., abave t.he Nxhnm 

height l.irdts established by the J.ct o! June 1., 191.0, o! penthouses to 
sh~lter building utilities, it vould appear necess~ that there !irat 
be a change in the Zoning Regulations o! the District o! Columbia, whieh 
are controlling. 

3. That tlte Cor.::clssioners !orward a copy or this c;:>inion to (1) t.b~ 
Director o! Inspection, D. c. 1 and (?) the D. c. Building Codl;t Adrl.sory 
Cot:md ttee, for appropriate reca.mnendation relating to the desirabil.i v 
o! ~ending the Zoning Regu).atj,.on.s o! the District o! Co1w.bia so as to 
cla.-ity the present uncertainty rezardi.ng the construction, abaTe certain 
height limits, o! penthouses to shelter building utili ties. 

RFK:.bs 
1/21/53 

/s/ VERJWN E. WEST, 
Corporation Ccnmsel, D. C. 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 

DEPARTMENT OF INSPECTION 

WASHINGTON 4. D. C. 

DI,.ECTOR Of' INIJP'I:CTION 

May 13, 1953. 

To \Thom It ll ay Concern! 

Re: Housing for air conditioning equir-ment 
above lJO foot level. 

Prior to December 1, 19L1, fire-sprinkler tanks, water 
towers ar~ air conditioning equipment were permitted above 
height limits of buildings as established by the Zoning Regu­
lations and the Act of June 1, 19101 whichever was the more 
restrictive. 

0n November 15, 1944, a public hf:aring was held by the 
Zaring c~~s~ion to co~sider amendments regarding the location 
of air conditioning equipment above the 130 foot height limit. 
The Corru:rl.ss.ior. ev1der.tly felt that air conditioning equipment 
was unsightly, ar~ where fans were used they created a noise 
nuisance. The upshot wa~ tr~t the foJlowing amendment in part 
was prcoulgated: "* * * * the c~~ssioners of the 
Di.strict of Golumbia shall not approve the constr;.1ction of fire-· 
sprir.kler tar.ks, water t~rs, or housing for air conditioning 
equiruent to a height in excess of 1)0 feet measured .f.roii. the level of 
the curb opposite the middle of the front of the builcting. * * -t" 

:The erection of ventilating shafts pentitted by the Act of 
J\ll".e 1,· 1910 was not included in the above mentioned prohibi.tions. 
However, I am of the opinion that the ins~l'l atio.Q of fans is not 
pet"mi tted. 

The Amerh:an Society of Heating and Ventilating ~ngineer!l 
defines "Air Conditioning: The s:imult.aneous control of-all., or at 
·least t.he first three 1 of those factors affecting both the physical 
and c~.ical ccnditJons of the atoosphere within a.'"IY structure. 
These factors include tem:.ernture 1 bw.idi ty, motion, clistr:i,bution, 
dust, bacter1ti 1 odcrs and toxic gases, n:.ost of which affect in · 
greater or lesser de~ee hurwan health or comfort." and uventilation: 
The process of suppl;yi ~"'.S or removing air 1 by natm-e cr. ~echrtnical 
JL?.ans, to or f'r O."':l ar1y space." 

For purposes of adr!!i.ni stra.tior., air condi tior.aing d.nd fo::-ced 
ventilation should be considered as syr.or,o~ous. 

::-~t.u.r:H~~ 
( [c;Bt:.iiT H, DA ~i1S 1 

:tirector of Ir.s;:>ecti-ont D. c. 
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P'"lARD OF ZONING ADJUSTMEN~ 
1~.R THE DISTRICT OF COLUMBIA 

Appeal ofKalorama Citizens Association from 
The Decision ofDCRA Issuing Building Permits 
B455571 & B455876 Notwithstanding Non­
Compliance of Plans with FAR, Height, and Setback 
Requirements with respect to 5-story Apartment in an 
R-5-D Zone at 1819 Belmont Road, N.W. (Square 251, 
Lot 45). 

) 
) 
) BZA No. 17109 
) 
) 
) 
) 
) 

Statement of James J. Fahey 

I am James J. Fahey. I served in the District of Columbia government in capacities 
relating to zoning from 1949 to 1986, serving as Zoning Administrator from 1970 to 1986. In 
1958, when the concept of"floor area ratio" was included in the Zoning Regulations, we had a 
special problem in distinguishing between a "basement" and a "cellar" for purposes of 
determining "gross floor area", in the case of a row house or other building where the grade on 
either side could not be observed because the building was directly abutted by other buildings 
on either side. In order to devise a method for determining how much of the first floor should 
be fairly included in "gross floor area", my predecessor as Zoning Administrator, for whom I 
worked at the time, consulted architects and others about the best method of measurement to 
employ. The method devised and subsequently applied by our office involved drawing a grade 
plane line, from the grade at the front of the building to the grade at the rear of the building. 
This grade plane was then used to determine how much of the floor area should properly be 
treated as "basement" and included in "gross floor area", because the ceiling was four or more 
feet above the average grade plane, and how much should be treated as "cellar". This method 
did not involve any determination of the ratio between the length of the perimeter of the 
basement or cellar and the length of some designated portion ofthat perimeter, which the 
Zoning Administrator would not have regarded as relevant for purposes of determining gross 
floor area. 

ACKNOWLEDGEMENT 
State of tf/~ 
County of~ ~, e ZA. 

I, 1 '1..-~ ;~fiv• r r!. ,t !£1h:}' !JL , a Notary Public of said county, do hereby certifY that James J. Fahey, whose 
name is signed to the foregoing writing bearing the date ofthe 2-~day of¥· 2004, has t his day 
acknowledged the same before my in my said County. 

Given under my hand this JJ da~ 'f : -f ,/ 2~4. __.t!.... 

~
. / , Notary Public 

My commission expires 'r!v Coff:ii\. ;::0 :;. ~ Z·J _.,<i.lj"VJ"'/ ;"l.v 1~ lifvf J /. /2/i. ,1P f1L 
I 



BOARD OF ZONING ADWSTMENT 
FOR THE DISTRICT OF COLUMBIA 

Appeal ofKalorama Citizens Association from 
The Decision ofDCRA Issuing Building Permits 
B455571 & B455876 Notwithstanding Non-
Compliance of Plans with FAR, Height, and Setback 
Requirements with respect to 5-story Apartment in R-5-D 
Zone at 1819 Belmont Road, N.W. (Square 251, Lot 45). 

) 
) 
) BZA No. 17109 
) 
) 
) 

Appellant's Supplemental Memo on Historical Treatment By Corporation Counsel 
and Zoning Authorities of Roof Structure and Basement FAR Issues 

I. Treatment of Penthouse-enclosed "Mechanical Equipment", and Antennas, as 
Roof Structures that May Exceed Height Act Limits. 

The Height Act provides that "spires, towers, domes, minarets, pinnacles, 

penthouses over elevator shafts, ventilation shafts, chimneys, smokestacks and fire 

sprinkler tanks" may be approved to exceed the Height Act limit, provided that, among 

other things, these structures "cannot be used for human occupancy." DC Code §6-

601.05(h). At the hearing on March 9, 2004, Counsel for Montrose suggested that, 

because the Height Act has been interpreted by the Zoning Commission to allow 

penthouses for air conditioning or heating equipment, or antennas-structures that are not 

including in the Act's enumeration of roof structures-to exceed the Act's height 

iimitation, that the roof deck and railing at issue in the present case should be permitted. 

See, e.g., 11 DCMR § 400.8. However, the Zoning Commission's additions to the list of 

statutorily-enumerated roof structures narrowly hews to the rationale of a 1953 opinion of 

the Corporation Counsel, which opinion provides a closely reasoned analysis that cannot 

be expanded to encompass roof decks or other structures intended for human occupancy. 

1 



In 1953, the then Corporation Counsel, Vernon E. West, was asked whether the 

term "penthouses" might include penthouses for housing heating or air conditioning 

equipment, and "perhaps other kinds of equipment which ordinarily might be located 

within a building", and whether the prohibition on "human occupancy" precluded the 

presence of an operating engineer in such penthouses. See Memorandum to the 

Commissioners from Vernon E. West, Corporation Counsel (July 27, 1953), attached as 

Exhibit 1. In a narrowly reasoned opinion that relies closely on the language employed 

by the Height Act, the D.C. Corporation Counsel concluded: 

the phrase in [§6-601.05(h)], "penthouses over elevator shafts" may be construed 
to include penthouses over stairways leading to the roof and penthouses over 
other utilities necessary in connection with the operation of a building, but not to 
include penthouses to be used for residential, office or business purposes. 
Further, I have concluded that the term "human occupancy'' as it is used in [ §6-
601.05(h)], should be construed to preclude the construction or use of penthouses 
for residential, office or business purposes, but not to preclude the presence in 
such penthouses ofbuilding maintenance personnel charged with the operation 
and maintenance of the building's utilities. 

I d. at 4 (emphasis added). The current Zoning Regulations reflect this position, in 

providing that "Housing for mechanical equipment or a stairway or elevator penthouses 

may be erected to a height in excess of that authorized in the district in which located" 

(§400.8, for the R districts1
). Subsequently this interpretation regarding functional 

equipment on the roof was extended to include roof-mounted antennas, which necessarily 

are freestanding structures and cannot be fully enclosed in a penthouse (note that 

1 Identical provisions are included for the SP, CR, C, C-M, M and W Districts. See 11 DCMR §§ 530.5, 
630.5,770.7,840.4 and 930.4. 

2 



antennas mounted on roof-top towers were arguably already covered by the term 

"towers" in §6-601.05(h) ofthe Height Act).2 

It is clear that this interpretation of the Height Act to include by analogy other 

types of mechanical equipment connected with the functioning of the building than those 

originally enumerated in the Act, with an explicit prohibition on use of such facilities for 

residential purposes, cannot remotely be construed as including a roof deck and railing, 

the sole purpose of which is for residential use arid occupancy and which by no stretch of 

the imagination can be regarded as essential to or otherwise connected with the operation 

of the building. Such an interpretation of the Height Act simply cannot be squared with 

the plain language of the Act. 

Accordingly, the Corporation Counsel's 1953 opinion provides a narrow rationale 

justifying the Zoning Commission's addition of penthouses and antennae to the list of 

roof structures permitted to exceed the Height Act's height limits. However, it is 

important to note that, unlike the Zoning Commission, the Zoning Administrator does not 

have the discretion to include additional roof structures to the list of structures set out in 

11 DCMR § 400.8, which are permitted to exceed the Act's height limitation, even ifthe 

addition of such structures would be consistent with the rationale of the 1953 Corporation 

Counsel opinion. The Zoning Regulations do not contain the words "or similar 

structures" after the enumeration of roof structures that are permitted to exceed the 

Height Act's height limitation. The Zoning Administrator's discretion - as well as that of 

this Board-- is limited to the interpretation ofthe Zoning Regulations, and only the 

2 See 11 DCMR §400.3, for the R districts: "A spire, tower, dome, pinnacle, minaret serving as an 
architectural embellishment, or antenna may be erected to a height in excess of that which t his section 
otherwise authorizes in the district in which it is located." 

3 



Zoning Commission has the discretion to promulgate what it might view as a reasonable 

interpretation of the provisions of the Height Act. 

II Historical Treatment Zoning Authorities of Basement FAR Issues. 

There is no dispute in this case that a portion of the basement level of the project 

is more than four feet above grade, and therefore not properly excludable as "cellar" 

:from Floor Area Ratio ("FAR") calculations. See 11 DCMR § 199.1 ("the term 'gross 

floor area' shall not include cellars;" the term "cellar" means "the portion of a story, the 

ceiling ofwhich is less than four feet (4ft.) above the adjacent finished grade."). Instead, 

Appellants challenge the "perimeter" method used by the Office of Zoning to calculate 

the portion of the basement level that is includable within the FAR where some but not 

all of this space is more than four feet above grade. The "perimeter" method calculates 

the percentage of gross floor area of basement to include in FAR by constructing a ratio 

between the length of the perimeter of the basement and the length of some designated 

portion of that perimeter (in this case, the front bay wall). As Appellant has 

demonstrated, this method does not provide a rational basis for calculating gross floor 

area since the gross floor area includable in FAR remains constant regardless of the 

steepness of the actual grade, and moreover, bears no rational relationship to the length 

(and resulting floor area) of the basement. 

In response, the Zoning Administrator's representative testified at the hearing on 

March 9 that the "perimeter method" was the accepted methodology for calculating 

basement FAR in the case of row dwellings. However, as is demonstrated by the 

attached declaration by Mr. Jim Fahey, who served as Zoning Administrator from 1970 

to 1986 (and served in the District of Columbia government in capacities relating to 

4 



zoning from 1949 to 1970), the historical treatment of this issue by the Office of Zoning 

recognized the special problem in distinguishing between a "basement" and a "cellar" for 

purposes of determining "gross floor area," in the case of a row house or other building 

where the grade on either side could not be observed because the building was directly 

abutted by other buildings on either side. See Exhibit 2, attached hereto. To address this 

problem, the method devised and subsequently applied by the Office of Zoning involved 

drawing a grade plane line, from the grade at the front of the building to the grade at the 

rear of the building. Id This grade plane was then used to determine how much of the 

floor area should properly be treated as "basement" and included in "gross floor area", 

because the ceiling was four or more feet above the average grade plane, and how much 

should be treated as "cellar." The so-called "perimeter" method applied here by the 

Office of Zoning was not the methodology that was historically applied to deal with this 

situation. Id 

April 6, 2004 

Respectfully submitted, 

~~/~ 
Andrea C. F erster 
1100 17th Street, N.W. lOth Fl. 
Washington, D.C. 20036 
(202) 974-5142 

Counsel for Kalorama Citizens Association 
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J'CJ.. 27, 19 53 

'hl:lether pmthouses .:q be constructed elxwe the beif,ht 
l..iE1.. ta esta.bliabed ~ the .let c! Cc:cgreas appro"recl Jl:t11tJ 
1 1 1910, regUla t.1ng the km.ght d 1m J d1 ngs, for tmr­
poees other than t.o CO't"e%' oleTator ahd'tsJ and Ybir-..her 
the p~.senee o:t an cpe.rati..ng eng:ine-:;r in •"Ccll pent­
houses eonst.i tlt'"~ s:h~ oe~cy• rl t!:i.n the ~ee.a....,..._ 
:i.ng o:t aruch J.c t. 

There hn'e been re!e..."""red to t.-'iis o!':ti.cc !or an cpi:nion certain 
quest.icna vhieh have been r...Ued by the Chis! Engine-er of the Depa.r-baent 
o! Inzpecti&.::l1 rel.at:ing to the per.d..saible u::Jo o! pentho"WJea conatrueted 
&boY e the hef&ht l.ild ta eg ta bl.iJI bed by a eeti.on 5 of tlle Ao t o! Congreaa 
approved Jae 11 19lD (36 St.at.. 162, u c.snde.dJ see • .$-40$1 D. C. Code, 
1951 cd.). ~e qaest.ien.a rJq be cupreased brief'l7 as follou 1 

1. ~ the Act o! Jl:D.e 1 1 19101 pend tUng '\he calStructiOQ o! 
"Penthouses OTer eleTat.ar a~• to a grut.er beipt than 
~ l.ildt eet b;r the Act, be construed to pellldt the cca­
atruct.icm o! penthCU!Iea !cr the parpose o! housing air­
CClld.i tiC!li.ng eqllip:ent, heatini equipment, snd perhR.pa other 
~ o! equ:ipmm t which ordi.n.ui.lr Jtight be located vi thin 
a bnj1d1~? 

2. Does t.he pbr&Se •h..~ oceup~" u used iD the Act o! 
Jme 1, 1910, in c~.ctic:n vi tll the con.:!'trllctiC!ll or use 
o! pe:ltbou.ses, preclude the prese=ce o! u cpe:rating engineer 
:1l1 pen th~ e s Cw:l t:d ni ng air-eot:d.i tion:i.!::l.g or b9a tin.g eqlrlp­
Jaent 1 including boil er21? 

T'.oe ~era to the !ro-ego1 !Sf: <{>2~""uona depend "UpOn u i!:t.-.xpre-Utim 
o! t.h~ Wt pa.ragr~ o! Seeticn 5 o! the Act of J\;:nt! 1, 19101 the per­
+i:et part of lrlrl.ch ~ u !el.l~t 

"Spir&., ~, d~, Jd.n~ts, pjnnacle=, part 
ho'>"~ea avar elnator sb&!ta, Tent.ilatiou a~, ch:baleys, 
ezokes~"!b, and tiro cprinkler ~ E.EJ" be e....-ect.ed t<> a 

l<'VHTPTm 1 
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grest.sr height than ar:y l.lld. t preocrlbed in the Act 
vben 2nd u the 8&m6 Jr..a:y bo appro7ed by the co:sn:tsoicnera 
o! the Diatrict o! Colmiliiaa Provided, b.cn."E!Ter, That euch 
structures 1oilen above euch ~ight ahill be fire­
proof, and mo fioor or CCII:q)ar'b:ent thereof she.ll be con­
structed or used !or huma:n oecupm1cy abOTe the top story 
o! the building upon which such Btructures are pla.eeda 
.And provided, That pent houses, Tentilation sba.fta, aDd 
t:Bn:ki3 shBll be eet back from t.he exterior 1IIS.ll.s distances 
equ.U to their respectiTe heights above the adjacent roof: 
* * * ...... 
In connection 1o"ith the first o! the abore questions, however, it is 

also neeessa171 in construing the statute, to consider IUJ'Y long-et.and.i:ng 
ad:lrl.niatrative interpre'Uitions of the st.2tute vi th respect to the eon­
st.-uction of pentiloUJieS !or otc.er uses than "over elevator uha!"ts" 1 
inB.S!inl.Ch rus the nlcng-continued con~orMeoue aod practical inter­
preU.tion of a s"tute by the executive officers charged vi th its 
s-i,;•drd:.tr~tion * * * * * con.atitute.s an ilr1alu.ahle aid in det.erm:in1.ng 
tbe ~ae..:r.;ing o! a doubtful. s~tute. • Sutherl.e.nd, statutory Const.ruct.i.on, 
se=• 5103. It clght be sud that t.he phrase !tpenthollBes Cf'l'er eleTator 
15h:rl'ts" is plain and un.a:mbiguous, per--i tting the construction o! pmt­
boUBes cn.1y (;';'er elevator l!hdts,.. and that therefore there ia not need 
for ad:.:d..nietra:t.i.ve constru.ctico. of th1.a phrase. B"u.t it -.:a.y h.ard.1y be 
srld t.hst Congresa, by t.he U8e o! this pbrcse, intended, !or ezs..-.ple, 
to prohibit the cona truction o! pe:rt.housea CJY'er stain."2Y3 lesd.ing t.o 
the roof o! a buildir.g, as is ccm::-..or'~ the practice in the con.stn<etion 
o! buildings, md as vas the practice r.t t.be ~e the Act o! J"Ce 1, 1910 
1o-as enacted, a.ccording to pe...-sons in t.he Dep~ent of Inspection hJtTing 
knou:ledge of the con.atructio:l practictJS a:.t that tiJ:e. 

It. l."'Ould sppear,. thareiore1 that the phrase npent.housea aver 
elc.ato:- sl::.a.fi3" 1 r .... t.hor tho bcl..D.g plt-i11 .ervi n..-,.c.biguaws, ha..8 required· 
inter;>ret..aticn by tbE~ of:ficiaJ.B o! the DisL"""i..ct o! Coll::;t:bia charged rl t.h 
t.."le a~=d..r..istration of the statute co:::-..ts:irdng the phrat>e. '.l'he Director 
c.t J~pection 07cr tbs ye::.ra .b.:l.s interpreted the ststut.a u pe.r.:::.itti.Ilg 
the cc-._st...-..:cticn over the beight 1i;::i t of pe:::d.bouses to prcY"ide ahel ter 
f<:-:: cir-cocii tic:rll::g eq<'~;:-.:::cnt Bt:..::h ~ l:f:iter to-... en, ev2pcrative ero­
de:::~, 4'r·d air-ccnditior,;ing fa:-.s. '!be que.zticn nei-l ~-isez, hc'.;ever, 
ir-. tbe light o! crkmged CC!lS'L-rttcticn p:.~--tices, whether tr.a Director' s 
ll:t~T?nt..atlc:l o! tl::.e statute rr.r:;r cct.~d to pen-.:itting the ccnatructicm 
of pc:it.ho-cse3 to shc.l tr>--r heati"'6 eq-'..j;~2:e.:1t includine bo:Ue-."'8. J{ucb o! 
tt.c ;;;-i r--ec::d.iticr,j z:.c; uzd he.:;.t:ing ~ ·j:>:::2:1t in me today require~ t.he 
c~~ict:3 of Oi)eratins en:P-nea3, a::d ;~e prea~ce o! opcrcating e::gincera 
L-: p<..:rrt~=::3es ec::stru~t.~ A~-va tt~ p~-rj_£~ible height 1 j :4 t ~o i.n­
vcJ.:Te:: £.:1 intc~rou.tion ot t.ts ~.-~-l~.z c! tbe pl:n:~se Rhm:.::a!l oecupcc.:~, 
::s t.::e.:! in the A.ct of ... "'t=.s 1, LGJ.O • 

.Ir: cc=::i.c;;ticn ~-i~ t:te c.:::ncis:.ati~ o! botb o! thn ~~...io-.....z d.i.£­
c-::~:::..! ~ t~':.is t:':'lic::: it is of intL"'Wt to ccnsider the int€:lt c! li.;~ 
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Congre~s in enacting the Act o! June 1, 1910. strs.ngely enough, al­
though it iJJ commonly belie"'t"ed. that the purpose of the Act 1f'~.3 ~ pre­
serTe the skyline of the cit\{ and t.o prevent the overshadoYi.ng o! t.he 
Capitol by e:xcesdvelJ'" tall buildings, it 'POuld not appear that the 
Congree.s, at the tinle it \o'G11 considering t.be bill that later bee~ 
the Act of June 1, 19101 ha:i sueh a purpose in xrl..nd. Rather, &ecol"d.ing 
to a st.a'tement by one of. the 8p<7.'..8ors 6! the bill during debtlt.e in th~ 
House of Representatives, tbe principal concern of the Congre3s involved 
the lack o! fireproofing on t.he •upper or ~.r:ard stories• o! btd1d1r.gs 
then contttructed, and the .sponsor 8t.2ted "thi.tt act iB !or t.be purpc:se o! 
requiring that bu1ld1nga o:f a certain height shall be o! fi.reprco! r.aterial 
throughout." Congresl!!ional Record, Vol. h5, P• 1635. 

Another consideration o! the Congre8s during its debate on ~t 
lat.er became the Act o! June 1, 1910, would 2:ppear to relate t.o Jr:Att.erts 
of ~ht and Tentil.a tion, as the !olloving exchange during the deb:l.te 
"E::luld indicate r 

"J.1t. CAMPBEll (a spor-....sor of the bil.l) "n:le buildings on 
Pennsyha."lia avenut- vould be li.l::.ited to the height pro­
vided !or in this bill (1.60 feet). 

"MR. SIMS. Now, why should they be pend tted to be, scy 30 
feet higher on Pe:rm.l51yvania avenue thm ar::r other btJSinese 
street or otherwise in the c11\r? 

"HR. CAHPBELL. It i8 the widest street in the city. 

"MR. SIMS. Ie not Nev York ue::rne !'ully l\.5 wi.de'Z 

"MR. CAMPBELL. NOJ Penn81.yTmlia Averr.1e is the wider. 

•MR. SIMS. Ie it t.he objeet .nd pu.rpo!!e o! regulating the 
height of buildings in the District o! Colu."'lb ia that the 
height of building• sbouJ.d be regulated on each t~treet in 
reference to the width o! t.hat pa.rticular street? 

•MR. CAMPBEU. We are far below the liJrl t of height ths.t 
could be provided !or oo Pennsylvania Avenue when ws pro­
vide !or 16o !eet." (Cccg. Record, Vol. US, P• 6?99; 
parenthetical notations added) 

Accordingly, it 'WOuld eee:a th.at the last paragr<9h of secticn 5 of 
the Act of June 1, 1910, should be cor...,.st. . .--ued in the light of the intc:1t 
o! the Ccr....gress in enacting the .Act; i.e. 1 in ter=.s o! !ireprc-o!:L;.g and 
of light and ventilation. 

(n this b'-31& 1 tbereforu1 it ~u1d eppe.u- t.!-..at the 61.st, C~.£7MS 1 
b'o!ar a..s psni.hoillJ~ \t~-e involved, 1iZ.B t!Ot cor..cL-nt?d c:o rrr-L~ ~~~ th~ 
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u.2e to which such penthouse.:~ would be put s..s with the fireproofing o! 
51.:ch penthouses, ni'.d it would seem the..re was no objection on the part 
of Congress to tbe cowtruction o! fireproof penthouses above t.he height 
J.imit, ju:Jt Bo such penthouses were (1) set back from the exterior wall.s~ 
apparently !or rf!;asons of light and ventilation, and ( 2) were not con­
structed or used !or bm•~'"n occup~"lcy. 

'ibe ter::: "bul"r,.-n occupancy" r:;.creover, perhaps should be conat.."P"Ued in 
t-he light o! the intent o! the Congress in enacting the Act. The Co:l­
gress, in specifically recognizin~ the necessity for ele-.-ator ma.chiner;r 
~bove t.~ height 1i.m1 t, obviously did not intend that no el.evato4" :mach­
inery repairman could enter the penthoU3e over such A-.,hinery !or tbe 
purpose of repainr.g it. Yet in one sense this is •hu;:um occupancy" o! 
such a penthous;;. 

!be tem ttocc~cyn Means, to quote '!iebster•s Nev Internatior..B.l 
Dictionary~ 2nd Edition, the •act o! taking or hol.di.ng possession"• 
.An "OCcupant" 1 to quote the same autbori ty, is •one who occupies or t.akes 
possession; one lcl:!.o has the actUAl use or po:ssesrl.on of a thing" i wcecup;ytt 
:means nto take or enter upon possession o!; to bold possession o!, to bold 
or keep for use; to U!!e"; •1rl.le "OCCU?ation" 1:2ea.'1S "actual possession or 
control•. I an of the vi.e'lf, therefore, that the prohibition o! tth~ 
occupancy", in the last paragraph of section 5 o! tJ:.a Act of JUne 1, 1910 
was intended by" the Ccngress to prevent the use o! enclosed soace 2hoTe 
the height l.illd t !or residential., office or business purposes~ e1 ther by 
the omer of a btd.lding or by" any t.erumt holding under him, but vas not 
intended to preclude the UBe o! such space in connection vi th the =.ai.n­
tenance of such building and the operation of i ~ utili ties. I am o! the 
..-iev, there:.fore, that t.he last paragraph o! eecti.on 5 o! the .Act o! June 1, 
1910, does not probibi t the pres-ence or building l7laint.ena.nce personnel in 
fireproof structures constructed above the penrlssible height lilrlt.. 

In e~tion~ I caused a study to be l:lade o! the .Act .pproved 
.rune 1, 19101 and the legislative histOl")" of such .Act, 14th particular 
reference to the last paragraph o! section 5 o! such J.ct, atJ a result of 
vhich I haTe concluded that the phrase in such paragraph, ttpenthouses 
CJVer ele'9'ator sb.a!ts", m..ay be construed to include penthouses OTer st.ai.r­
yaye leading to the roo! and penthoUBes over other util.ities necess8..1'7 in 
connection rl tb the operation o! a building, but not to include penthouses 
to be used !or rs.!Sident.ial~ office or busine3B purposes. Further, I bs:ve 
concluded that the te:n:1 11htl:IUU\ OCCilpQlcy" a.B it is wsed in such paragraph 
should be construed to preclude the construction or l.We o! penthouses !or 
residentiAl, office or busine3s purpos~, but not to preclude the presence 
in such pen:thouses of b"C11d1ng ~tenanco personnel charged v.itb the 
operation end ntaintensnce o! the 'b..1:ilding 1 e utili ties. 

'!'he lieaors.ndum o! the Chief :En.g-i_neer o! the Department o! Inspection 
B.J.:o re!srs to paragraph n~ered 1 o! Section I.I1T o! the Zoning Regul.a­
ticms o! the Dis tri.ct o! Coltrci>U-1 e.3 aGnded., ilh:ich reads as !olio=~ 
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"1. '!be proviaion.a of ~ Act o! June 1, 1910, as to 
spires, to-...-er,, done:; pinrn.r:loo (sic), penthoune3 c:He:r 
elevator e~hrlts, TE::ltilatJ_o:n .!h.:dts, cbi.znt!J~, e:nake s~ka, 
end !ir~~ri..nY.J.cr t.<:1nks !Jh~J.l ccnti.nua in tu:ll force and 
effect, ex-cept t.h.at o:t b-.rlld.in.~s he.ra!ter erected t.he c~ 
me::io:1e:r~ o! the D"......st..-i.ct o! Co1u::.'t>1a shal.l not ~proTe the 
co:lSt.......,_lction o! !ire-S?r:i..c'!U.e:- t.sn.k:a, 'V:lter tcwe_..-a, or boil!!­
ing tor rlr eo:!.d.i ti~..L"l~ to & height in e:c::ez~ of lJO feet 
measured .t'ro::l the l5Te1 (l! the cu....""b C?pcsite t.he sidd.l.t? of 
the frrot of t.b.e building. Fire sprinkler ta.Tllas, vat.er 
tO"Wan 1 or ho"&Sing fer e:i..r cc:ld:itic:J:h.,g equi):!llcnt ~ be 
erected or enlarged en brd)dings ~-:i.sting ptior to December 
1 1 191J1 aB provided under Section XXIII o:f these regulations. 
(As ~ed Dec. 1, 19hh ~~d Feb. 25, 1948.)" 

'lbi..s regulation o! t.be Zoning c~.::dssion, as bas been pointed out 1...~ 
the me:morEUldUJt of the Chief Engi..:leer of t.he De;parto:nent of Inspection, \r"Ou 

£Ppear to hue a double effect. first, 1 t impose:~ a l1.mi ta. tion on the A.c 
of June 1 1 1910, e!~e it prohibi~ the c~truction of fire-sprinlcler 
tanka and vater to'Wers s.bC'Ve 130 fest, al tho':.lgh the JUne 1 1 1910, Act 
specifically pemit.s !ire-sprinkler t~nk:s e.bove the ]JO-!oot height 1.ilrl "t 
&.""ld r.try be COU!Stru!'d to pemit ~ .. ater tc-..:.,;..'"3 above that limit.. But .liliO::"a 
ixlportsnt, the reg-J.lation wuld e;>pear to del.icl t the Act of June 1 1 1910 
by i.l::pli edJJ" au tho r1 rlng the c on.s truction o! housing ! or air eoa:li t.iC'""-i.ng 
equi:t=aent abcve an;[ height lllrlt established by the June 1, 1910, Jet, 
with the ~epUon or t.he 1.3C>-!oot height 1.1m1 t. It 110ul.d appear 1 t.bere­
!ore, that the Zcning C0£3:i!Ssic:m, like the Dire:tor of Inspeetion.:s, h&s 
conatrued the phra:Je ltpenthouses OTer elevator sb.s.ft:ta to pen:dt the 
eon.structicn o! bo~ing !or a:1r-eondit.:ioning equipment above al.1 height 
l.1Jd. ta .e.xc@})t the ]JQ-!oot height l.iJ:rlt. 

'!be ZOning RegulatioM o! the Di!lt...-ict of Co1u::bia, a.a EQended1 hsT• 
been prcmU.gat.ed by the Zo:rl.ng Ccm:dsaion of the Dist.ri.ct of CollC'lb:ia 
under the authority contained in the Act approved JUne 201 1938 (52 Stat.. 
7971 u s:ucdedJ Title 5, sect.ioM lil3 through 428, D. C. Code, 1951. ed.. : 
A.mong other th:i.n..,a'S 1 such Act e::p0lo-er8 the ZOning Ca>:niasion t.o regu.l..ate 
the height of buildings, except 'the per.rlssi.ble height of m:r bulldinz 
~Shall not exceed the marl-m1m height of buildings authorized b;y the Act 
of June 1, 19101 supra. Fu,.....-t,her1 section 12 o! the Act o! June 20, 1938 
(Section 5-424, D. C. Cod:, 1951 ed.) provides: 

"Sec. 12. WbenTer the regulations I:.ade under the authority 
of thi.8 Act r-sq't!ire a greater vidth or ~Ize of yardS, cotU=iS, or 
other open Bp::ces, or require a 1{}~ height cf buildings or 
=uller nu::ber o! storiee:, or recra::r; a g:re.:.tef pereenkoa-e of 
l.ot to bo lt4~ rmoe~ied, or ~;;:pc3e other higher a~ t.b....":1 
are r-equired in or ~ s:rzy ot::c:r =~tu~ or llhl.tdeipal Ngul..at.i.OC-3 
the Ng"...l&tion:l E'cla to~ E.ut=orl ty o! thl..s ,!c't ah.all goJE>l":l.. * * 
t U::ldGr~an:g a~IT ed) 
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,Accontingly 1 I e.a o! the opinion that a1 though the Act o! Juze l, 
19101 m:zy be eon.!trued to pend t the ccnetructi.on., above the ms.x:iJr.m 
height lilti te established by such J.et, o! pentllouses sheltering building 
ut111 tie!!, provi.ding such penthouses ~et the other requi.rtnenta o! eueh 
Act, ne7ertheless paragraph 1 o:f Section XIII o! the Zoning Regu1.2tiOlUI 
o! the Dis triet o! Columbia hu the e!!ect o! prohibiting the con:sti"UCtion 
of au.eh p~thouses above the 130 !oot height l:!Jrl t, al.t.hough U¥li~ 
penrl. t+..ing th~ construction o! penthouses for air co::lditiooing oquip;:umt 
eboTe the lower height l.imite est.abl.Uhed by the J\lne 1, 19101 Act. 

The Chief Engineer o! the Deparllllent o! Inspection concludes hia 
meu:1orandura o:f June 16, 195.31 rl ~ the fol.loving para.grs:phl!, 

•It is apparent that a situation d1.!!':1.cult both :for t.bi.s 
office r:.-d for .the are hi t.ee t3 1 Olin e:rs 1 and aeehanical eng:1..n eers 
vill. CIXltinue to exist until bot.h the .Act of 1910 and the Zon­
ing Regula tiona are cl.ari..fied and a c cns1a tent and equitable 
policy establlihed for bo't.h. 

"It 8Gtr....S to me that. the intent and l.i.m1 tation o:f t.b:s 
Act o! 1910 shoul.d be established by Caud.ssionera direct1Te1 
and that thereat't.er the Zcnipg Regulations be cl..ari.f'ied 1n 
order t.o be consistent vi t.h such direet.i.Te. 

"It 1..a reeO!:!aended that such directiTe clearly est-ablish 
vhat equipment JAII.J' be in a • pent.houae• aboYe the height limit 
u e!!tabllshed by the .Act o:f 1910, that there be a l1ld.. t:1.ng 
aize t.o auch pent.-bouae baaed on a percentage o:f roo! area, 
and that the Zoning C~sion est.a.bll:sh regulat.i.ona con­
sistent t.herevi:t.h, a.lao for •uch pent.-houses u e.xceed the 
&oning height l.1lai t.s btJ:ij are not above the l.iJd t.s enablisbed 
by t.be Act o! J1me 1 1 1910. • 

Inas=luch aa in -.y view~ the Act of June 1, 19101 r:.ay be cC!C3trued to 
pend t the CO!Uit.ruction, above the Tarlous height l.1m1. te est.ablished by 
euch Act, o! penthouses to. house ut.ili ties nec~sary 1n the operation o! 
bn11dinge, and to permit the presence in such penthouses o! personnel re­
quired to operate such utili ties, the ~ action required o! t.be Caa­
:a:bsioners 'With respect to est.abli•h.i.ng •the intent and l1B:i tation o! 
the Act of 1910" vould be t.o direct their Secretary t.o forward a copy 
of t.hie opinicn to the Direetor o! InspGCtion !or h1.8 in.for-....atioo a::.d 
guidanee. 

But u bu been pointed out earlier; tbe ccastruction o:f the J.et. o! 
Jlille 1, 19101 is not all th..!tt ia r&qui...""'ed to fu.rni.J!h the 11 cl.ar1!'1uU.....~• 
ree~ed by the Chief Eng-ineer. Sll:ce t.he %~ regul..&ti~ prohibit 
th1l co:ast.ru.cti..oa o! !ire-sprinkler tomkE 1 =ter t~ 1 or bousi:!g1 !o: 
&1.----eondi. ti...,.-.rl.ng equipment alxn"e 1.30 f~t, ='t!lcl:l rag-...l.aticn..s ct'!~t.iTal;r 
ea'Ubli.B~ !or all ~a, ~ txtl"C:.s ~t o! )JO !es-t, n:rt in• 
eJ.~ gpi.re~, ~~ p1c;.~u:1ea, pG!3't;.be>-...oJ~ CTe:r elGV:.t.:r =~t.n, 
Tentilat:icm s~, c~e:;a, and &::aolr:@St.t!!k:. 
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RI:CCKffiiDA TIONS: 

1. ibat altho~ the Act of June 1, 19101 regulating the height 
of b"-.U1dir..ge, :tJ..aY be construed to perm t the construction, above the 
Ta.ri.O'U3 height lilorl:t.a established by such Act, o! penthou.sea to shelter 
building util.itiee o! all k:1..nd.s 1 8.Ld to penr-...it the presence in euch 
pc:·nthouse3 o! bui1ding m.a:lnten.snee pez-aoonel, paragraph 1 o! •eeti.on llii 
of t.he Zoning Regulations prohibi t.:o tM con.struction abO'fe a height o! 
130 feet o! !ire-spri..nkler t.an.lal, water tol."ers, and penthouse:s !or air 
condi ticning equipmE::nt. · 

2. 'IhSt shoul:! the CmmiJssione..ra desire to authorize the Director 
of Inspection to E:pprove plans for the construction, above the JUx1anm 
height l.iJ:rlts established by the Act o! June 1, 191.01 of penthouses t.o 
eh~1ter building utilities, it vould appear necess~ that there first 
be a change in the Zoning Regulaticns of the District o! Colu::bia, whieh 
are con trolJ.ing. 

3. That t-'1-)e Con..;dssioners forw-ard a copy of thie opinion to (1) t.h~ 
Director o! Inspection, D. C. 1 and (2) the D. c. Building Cod!.~ Advisory 
Co:m:d.ttee, for appropriate recommendation relating to the desirabili'tir 
of S!nend.ing the Zoning RegulatJ.ozu o! the District o! Coluzr.bia so a.s to 
cla.-ity the present uncert.ainty rezs.rding the construction, aboTe certain 
height l.iJni ts, of penthouses t.o shelter building uti.li tiea. 

RFK:hs 
7/2h/53 

/s/ VElUWN E. WEST 1 
Corporation Counsel, D. c. 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 

DEPARTMENT OF INSPECTION 

WASHINGTON 4, D. C. 

DII'IECTO" o~ INSP"ECTION 

May 13, 1953. 

To inlom It llay Concern: 

Re: Housing for air conditioning equipnent 
above 1)0 fo~t level. 

Prior to Deceyr.ber 1, 1944, fire-sprinkler tanks, water 
towers ar~ air conditioning equipment were permitted above · 
height limits of buildings as established by the Zoning Regu­
lations and the Act of June 1, 1910, whichever was the more 
restrictive. 

0n November 15, 1944, a public he:aring was held by the 
Zaring C~~sGion to consider amendments regardinr, the location 
of air conditioning equipment above the 130 foot height limit. 
The Camoissior. evidently felt that air conditioning equipment 
was ur.siehtly, a~~ where fans were used ~~ey created a noise 
nuisance. The upshot was tr~t the following a~endment in part 
was pro~ulgated: "* * * * the c~~ssioners of the 
Di..5trict of r.olunbia shall not appr0ve the constr~ction of fire-· 
sprir.kler tanks, water t~rs, or housing for air conditioning 
equipn:ent to a height in excess of 130 feet mee1sured froa:. the level of 
the curb opposite the middle of the front of the building. * * ~" 

The erection of ventilating shafts pera:.i. tted by the Act of 
Jur.e 1, 1910 was not included in the above mentioned prohibi_tions. 
However, I am of the opinion that the ir..st.:;.l1 ation of fans is not 
permitted. 

The American Society of Heating and Ventilating ~ngineers 
defines "Air Cohdi ti onir.g: The s1n:ult.aneous corrtrol of· all, or at 
least the first three, of those factors affecting both the physical 
and chemictU. condi t:: C!'lS of t~e atnosphere within Any structure. 
These factors include temnerature, btirr-i.di ty, motion, d.istr.:i,bution, 
dust, bacteria, odcrs and t-oxic gases, rr.ost of "Which affect in · 
greater or lesser de~ee hur~n health or comfort." and uventilation: 
The process of supplyir>.g or removing air, by nature o:- ~echrtnical 
:means 1 to or from a...'1y space." 

For p~poses of ad~L~stration, air conditior~ng ~nd rorced 
ventilation should be considered as syr.o~~ous. 

/;;l~~y/t;u~ 
{ ROB:t:.~T H, DA \liS, 

!:irector of Insyecti-ont D. c. 
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BOARD OF ZONING ADJUSTMENT 
FOR THE DISTRICT OF COLUMBIA 

Appeal ofKalorama Citizens Association from 
The Decision ofDCRA Issuing Building Permits 
B455571 & B455876 Notwithstanding Non­
Compliance of Plans with FAR, Height, and Setback 
Requirements with respect to 5-story Apartment in an 
R-5-D Zone at 1819 Belmont Road, N.W. (Square 251, 
Lot 45). 

) 
) 
) BZA No. 17109 
) 
) 
) 
) 
) 

Statement of James J. Fahey 

I am James J. Fahey. I served in the District of Columbia government in capacities 
relating to zoning from 1949 to 1986, serving as Zoning Administrator from 1970 to 1986. In 
1958, when the concept of"floor area ratio" was included in the Zoning Regulations, we had a 
special problem in distinguishing between a "basement" and a "cellar" for purposes of 
determining "gross floor area", in the case of a row house or other building where the grade on 
either side could not be observed because the building was directly abutted by other buildings 
on either side. In order to devise a method for determining how much of the first floor should 
be fairly included in "gross floor area", my predecessor as Zoning Administrator, for whom I 
worked at the time, consulted architects and others about the best method of measurement to 
employ. The method devised and subsequently applied by our office involved drawing a grade 
plane line, from the grade at the front of the building to the grade at the rear of the building. 
This grade plane was then used to determine how much of the floor area should properly be 
treated as "basement" and included in "gross floor area", because the ceiling was four or more 
feet above the average grade plane, and how much should be treated as "cellar". This method 
did not involve any determination of the ratio between the length of the perimeter of the 
basement or cellar and the length of some designated portion of that perimeter, which the 
Zoning Administrator would not have regarded as relevant for purposes of determining gross 
floor area. 

fames~Fahey) 

Stateof ~ 
CountyofC,?~ 

ACKNOWLEDGEMENT 

I, 1L-(/ ,1(f:V1-' rl, 1ti£M 11L , a Notary Public of said county, do hereby certifY that James J. Fahey, whose 
name is signed to the foregoing writing bearing the date of the 1~day of~' 2004, hast his day 
acknowledged the same before my in my said County. 

Given under my hand this J~ day : .-f, 20 4. 

My commission expires 't.'+ ecn-:m. E~s. 


