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DCRA'S RESPONSE TO APPELLANT'S :EXCEPTIONS 

The Appellee, the District of Columbia Department of Consumer and Regulatory Affairs 

("DCRA"), respectfully submits its response to Appellant's exceptions to the Proposed Order on 

Remand. 

In stating that the Board's findings of facts are not suppmted by the record, the Appellant 

is simply trying to re-litigate issues that have already been decidf:d by the Board and were not 

disturbed by the Court of Appeals. 

Appellant argues that Proposed Findings of Fact Nos. 7 and 8 are erroneous because the 

collar ties are not part of the roof framing. Appellant provides no support for this point and is 

directly contradicted by the testimony of its own expert witness. At the hearing, architect 

Donald Haw kings' testimony described the collar ties as being part of the roof framing, by 

preventing the roof rafters from spreading.' Hawkings' point was that he believed the collar ties 

were not a necessary structural element of the building; however, that is not the issue on remand. 

The Board has already concluded that the collar ties do serve a stzuctura1 purpose and are not 

ornamental. See Tr. of Apri/6, 2004 at p.186; BZA Order No. 17109 at p. 14. In its Procedural 

1 "It's easier to imagine, to picture how a collar tie works if you'll imagine an equilateral triangle, the bottom being 
the colla.r ties and the top two being the roof rafters. The collar ties are keeping that pair of rafters from spreading." 
See Transcript (''Tr. ") of April 6, 2004 at p.l86-7. 
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Order on Remand, the Board explicitly stated that issue is not going be revisited. See JBZA 

OrderNo. 17109-B atp. 3. 

Appellant also attempts to impeach the Board's conclusion in Proposed Finding of Fact 

Nos. 6 and 9 that there is no finished ceiling attached to the collar ties. Curiously, while the 

Appellant believes the Board erred on this point, it cannot identify any part ofthe record that 

affirmatively indicates that a finished ceiling was installed. The closest Appellant comes to 

casting any doubt on the Board's finding is the statement ofDCRA's Chief ofthe Zoning 

Division, Faye Orgunneye, who remarked that a finished ceiling was "not in place yet." See Tr. 

of March 16, 2004 at p. 246. Ms. Orgunneye's statement is not e:xpository to the issue at hand, 

as it is unclear if she is contemplating that a finished ceiling will be affixed to the roof rafters or 

to th'~ collar ties. Nor does she indicate whether a finished ceiling was ever approved or if one 

will ever be installed. 

In an appeal before the Board, the Appellant bears the burden of proo£ See 11 DCMR § 

3119.2. Ifthe fact ofwhether there is a finished ceiling affixed to the collar ties is dispositive to 

this appeal, it was the burden of the Appellant to establish that fact. If the Appellant failed to do 

so, the Board must deny the: appeal. 

Separately, and most importantly, the issue of whether the:re is a finished ceiling affixed 

to the collar ties is a proverbial red herring. The Board has definc~d an attic as "the part of a 

building immediately below the roof and wholly or partly within the roof framing." See 

Webster's Third New International Dictionary, Unabridged. In finishing the sixth level, the 

builder could decide to place a finished ceiling (most likely installing drywall) on the roof rafters 

or it could affix a finished ceiling to the collar ties. In either event, there is no affect on the sixth 

level's classification as an attic. Affixing a finished ceiling to the:: collar ties is no diffenmt than 
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adding a drop or suspended ceiling to an existing room. The space above and below the drop 

ceiling remain part of the same story. Similarly, the space between the rafters and the collar ties 

is not a separate story ofthe building.2 Accordingly, the space above and below the collar ties 

are both still part of the level ofthe building that is "immediately below the roof." As the collar 

ties are a part of the roof framing, the sixth level is both "immediately below the roof' and 

"partly within the roof framing." 

Accordingly, the Board must conclude that the sixth level meets the definition of an attic. 

February f8 , 2011 

Respectfully Submitted, 

IRVIN B. NATHAN 
Acting Attorney General 

MELINDA M. BOLLING 
General Coqpsel 
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2 The developer's architect, Norman Smith, described the space between the rafters and the collar ties as a 
"interstitial" or "sliver" space or "a non accessible portion of the roof." See Tr. of April6, 2004 at p. 149. 
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