
Before the Bcan1 ()f Z,:ming Adj1J:,;trnc;-1t, D, C, 

PUBLIC 1-IE.AF_INC -- .April 18, l l)"i?, 

Applic;'.t:ion ]',Jo. l J 307 - Flm:cnce Crittcntoa I-Jor:ic, /1.pplic;tnt 

On rnotion <lu]y rriack, seconded and carried by a vote of 4-j 

(Lill,~ E,urt Cun1n1ings dh;senting), the follov.1ing Order of the Bo,,rd 

was entered at the rr1ceting of June 2.0, 1973. 

EFFECTIVE DATE OF' ORDER 

ORDERED: 

That the application of Florence Crittenton Hon1e for establishn1.ent 

of a private school for pre-school and elernc:nt:ary chiichen in the R-1-13 

one ;:;.t 4 759 Rese._·voir P,oad, N. '-N., part of lot 809, Square ) 37?., 

be CONDITIONALLY GRAN'fED. 

FU,TDfr~GS O:F' FACT: 

1. Tbe property is located :in an R-1-B District and contc:,ini> 75, 0(l0 

square feet. fronting on "\Vhitchaven Pc1.rkwa.y 2.pproxin1ately 500 feet fron1. 

Foxhall Road and approxirnately 500 feet frcJ:n 1vfac:ATthur 1301.11 cv;;,rd, I'f. V{. 

2. The property is located in an area in which tbere are nE:.Ly inst;-

tutional uses. In-nnccliatdy to tbc \Vest i.s the Flon-·,1cc CriUcnton I:ron1c; 

in1.n1edi.ateJy to the north i:, Mount Vernon Ccllege:: ;:,nd irnn1cdialcly to th,., 

cast is c1 Unit-eel Statct; Rc~:ervoi1·. Also, in the area are Our Lady of 

Victory Elen1entary School and the CeorgctO\vn D,.vy School JHcviously 

approved by the Doa rd. 
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3. The 2.ppJic;,-..nt proposes to est,:,bLid1 a school for kindergarten 

throug1."J the (1[:h grade on the .s:itc in a single building for the St. Patrid~: 8 

Church Episcop;:tl_ Day School. There will be a rnaxirn.um of 50 stucleni.:s 

enrolled in the kindergarten and appro:xirnatcly 2 30 students en rolled in 

grades 1 through 6, for a total rnaxirnurn future entrolllnent on the site 

of 280 children. There will be approxin,atel.y 29 teachers and adn1inis -

trative personnel. 

4. The subject site has a varied topography with a high point at the 

southeastern corner at an elevation of approxirnatdy 232 feet and a lo,x.1 

elevation at b1.e northv,,estern corner of the property of 167 feet. The 

site is steep in its topography at the southern portion and relatively 

level at the north1::,rn portion. 

5. Applicant seeks approval. of a Site Plan B sublnitted to the Board 

and contained in the l'ecord. Site Plan B calls for a building to be located 

approxirn.ately 45 feet fron1. the southern property line, and ti.pproxirnatcly 

55 to 60 feet frorn the eastern and wcstei-n property lines. The building 

will be set into the hill at the soutbcrn site of the pnJperty so as to have 

an approxin1.ai:e height above fin.i:~hcd grade on the r,:;;1thcrn side of 14 

to 27 feet. The lot occup;:i.ncy of the site will be an·,roxin1atcly 20%. The 

play area will contain approx.i1nc1tely 20,000 squc1rc '.'eet located at the 

northern portion of the site. 
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(,. Beh,· t~ c:1 the proposed school hu.iJ.ding c~:~ shown on Site Plan P, 

and the so1.rl:ht:\rr1 p:,·opi:::;:ty Linc, applicant propu:=;r:.s to plant approximately 

30 trees lvvvi.ng a height oi l Oto J 2 feet. This screening, by virtue o:f the 

topography and siting of the building;, will substantially scpa.rate and 

screen the school building frorn the only adjoining lot that is developed 

,x.,ith a single farnily house, The other porbons of the site are developed 

with natural screening, including sorne large trees,. 

7. Access to the site v.-ill be by way of Whitehaven Park,vay over 

and through a bridge and a.uto court as shO\vn on the site plan, The 

applicant proposes to provide 21 parking spaces. 

8. The site plan prov:idcs a greater rea:· yard, greater side yards, 

less Jot occupancy a.nd appruxirnately the same height as would be required 

for a single family dwelling i.n the R-1-B District. Institution.al builc1ing:s 

as a n,aU:er of right can be constructed to a height of 90 feet provided 

there ii,: adequate set-back. 

9. St. Patrick's School has existed at 1655 Foxhall Roa.d, N. W. since 

l 9 1J6 \.vith Board approval for approxin,atcly 130 nursery school students. 

The schcol h as provided kindergarten 2.nd elcrnentary educational 

facilih.c:s (grades 1 -5) at the I:,riggs Dapti!;t Church in 1vlarylanc1 for 158 

students, of which B4% are frorn the Dii,i:rict of Colui-nbi.a. The school 

seeks to locate these students plus added capacity at the propo:-;ccl locati()n. 
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.Epii;copd Church and D;::y School. 

1 O. The ;c,_pplicant prcsent,:d dcl:c:::iled tcf,ti.tnony in support of the 

application consisting of the statmnc·nt of the Rector of St. Patrick 1 s 

Episcopal Chu::.--ch, who t:.:,,0,ti.Ded on the: school philosophy, neecl for the 

school and search for an. c.ippropriate site; the Director of the school who 

testified as to the operation of the school; the architect who testified as 

to the siting and location of the school as \Vell as the con1patibility with 

surrounding properties; a land pl2.nner and a traffic consultant ,vho 

testified as to the co1r1patibility of the proposed school with s11rrounding 

uses and zoning in t:be ax·ca as \Vcll zis traffic flo\'-:s; and an aprraiscr and 

realtor v.-·ho testified as to the lack of ~H.:lvcrse cfft~ct of a private schooJ. 

upon neighboring properties. 

11, The applicant coi:nplics with the specific requi ren'lents of Section 

3101. 41 as follov:s: 

a. The school will have no art.ides of cornrnerce for sale as 

indic2tc:d by the Director of the School. 

b. The use and activities t.o hr:: conducted at the schooJ. are so 

located i:liat they will not be objcction;_,b)c to adjoining and neighboring 

property because of noi:_;c, tr;:i.ffi.c, rnll"nber of f,lndents or other 

obj cctionahlc conditions. 
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c. ':L'hc, p ,·c1po:_;cd r;clwol j r:; ::;et ba.ck subst;i.ntially Lcon1 al1 lot 

lines and. wiJ:: be !::c:reencc1 by existing and new plantings anc1 topog1·aphy 

.fron-1 the only 2..buUing lot ,vhich has been developed for single fainily 

U~3 e. 

d. The rcn,aindc:r of the uses to the east and west being a. 

reservoir and ;;,n institutional use will not be: adversely affected by reason 

of noise or nun-1bci- of students. 

e. Vvitb respect to traffic, ,Vhi.tehaven Park\.vay will adequately 

serve tb.e property and there is no contention that there will be any 

traffic congestion. 

f. The Departrn.ent of 1-I-ighways and Traffic has no objection to 

this c-'.pj)lication, 

g. The site has good access to rnajor arterial roadways in the 

District of Columbia via Foxhall I~oad, Reservoir Road and 1v1acArthur 

Boulevard. 

h. The interior drcul2.tion provides an auto court for a.rrival 

and departures with a roadway ,vidth of 2,0 feet. Parking of 2. l spaces the 

Board finds ,vill he adequate although the l)cpartn1.ent of Highways and 

Traffic ha!'.: recornrncnded 28 spaces. 

1. The rnunber of students will not have any advcr:,:c effect upon 

surr0l1ncling properties bec;:use they will be subst;,rntially rcn1ovcd frorn 

the lot 1 i.ncs. 
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l• Approxirnately 50 students wilJ. be the n,axi1nurn n'l.11,iber o.f 

students in the kindergarten and there is rnore than l 00 square feet of 

pJ ay space availc:tb~_e for each pre-Echool child. 

k. The hours of operation will be fr01r1 8: 30 or 8:45 a. m. to 

3:00 p. 1n. for regular classes with occasional special activities outside 

these hours. 

1. The preschool use ,vill be reasonably necessary or convenient 

to the neighborhood which it ,vill serve since it has excellent access to 

the ten block radius area. The testimony of the Director of the School 

est-blished that 66% of the kindergarten children con,e from within a 

ten block radius.a The Director expects the percentage to increase by 

virtue of the fflOVe of the school to the new site fron, the Maryland location. 

12. The applicant c01nplics with the provisions of 3101. 42 as follO\vs: 

a. The use is not likely to becornc objectionable to adjoining 

and nearby property by virtue of the car8ful site lay-out and 

building design as previously described herein. 

b. The Board finds that ample parking spaces are provided by 

the 21 spaces proposed which will accornrnodate students, teachers 

and visitors likely to corne to the site by auton,ohile. Article Tl. 

of the Zoning Regulations requires 18 parking spaces. Testirnony of 

the Schoo] Director, architect and land pl:mner indicates that 

through car pool arrangen1<:·nt~ jt is not expected tlicd: cv1..~n the 

rcqt1ir('.d nun,her of spaces will be fully 'l.1tili ;,,,.•cl. Thns the D(,;1 rel 
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finds that ;: 1 spcH:cs ,vill be ainplc. 

13. T.h-is Board in previous case~~ hac{ g!·;;:.ntcd si.1nilar requests for 

the cstablishrncnt of prc--schools and elen1c1;tary schools for si1nilar 

locations. This site, hov,cver, is uniqud.y D:,vorably situated by virtue 

of the surrounding uses and topography whicl1 perrnits separation of the 

school builc1ing from surrounding uses. 

14. There are n1any letters in the file in support of this application 

fron1 persons residing both within and outside the neighborhood. The 

only opposed neighboring property owner v;as the owner of lot 810 

located adjacent to the site on the south, At the public hearing, this 

objector stated tbat he <lid not oppose the location of the building on the: 

site or private ~,;chools thcrnselves. The prirnary point of opposition 

concerned this property o,.vner 1 s idea that the private schools pcrmitt:r~d 

under Section 3101. 41 and Section 3101. 42 may h;:;.ve an adverse effect 

on the public schools perrnitted under Section 210], 211 of the Zoning 

Regulations. 

15. Th.c owner of lot 810 knew of the application as early as Janua,_·y, 

1973 at approxirnately the sarne tin1c that it was fi1.cd v;rith the Board,. 

In early April, approxin1ately four n,onths later, this property ov:1ne::· 

initiated a request to the District of Colun1bia Board of Education to 

review and to report on thi:-; applicc1tion, No referral is required by t.he 
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reguLd.}cms to any agency aJthough applicant wo:du~d in cooperation 

plan. At !:he instigation of t:1-ic property CN/n<::r, c:t request dated April 17, 

one day before the hearing, frorn one rnern.be:-,r of the Do::a·d of Education 

was rec~ived reque:::ting a delay of our hearing until the Board of Educcl•· 

tion could review the application, 

I 6. The applicant stated at the p1Jblic hearing that there \.Vere sub-

stantial da1nages and adverse social irnpact that would result if a delay 

were granted. C01.rn1;el for applicant also objected to the !,cope of 

inquiry· of the Board which would go beyorJd the standards adopted by the 

Zoning Conm1isdon, in Sections 3101.41 ,:trHl 3101.42, as ,vcll as Section 

8207. 2. Sec a]so letter datc"d April 20, 1173 subrn.itted to the Boa:rcl. 

17. By ldtcr dated May 2, 1973, rv1:r.. Albert A. Rosenfield \vitbdn,"v 

his request for delay of the Board 1 s decision in vie,v of a. letter-deter-

1nination from the S·uperintendent of Schools dated 1\.1ay 1, 1972, which 

letter is also contained in the record. The School Board, through its 

representatives, 11 rcachcd the conclusion tl~at there should be no D. C. 

School i.n,•·olven1ent in this n1attcr ...• 11 Ho--.\'cvcr, there is no require-

n1cnt i.n the Zoning Rcgula.t:i.ons that the Bo,n·d rely in any n1anncr on the 

Board of Education in tbjs type of ca~~e. 
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OPINIO"i:-J: 

The Board is of the opinion that this p 1·oposcd school use for 

kindt-: rgarten 1:hrough Grad~~ 6 is an appropriate use of the property 

and is in keeping with tb e Zoning Regulations and 1naps for this area 

of the city. We do not bdieve that the establislm.'1.ent of the school in 

any way will adversely affect surrounding or neighboring properties by 

virtue of i:he caJ:e:ful site lay-out, topography and building design. \V c 

are of the opinion that the applicant. has s2.tisficd all the require1nents 

of Scctiorn, 3101. 41, 310]. 42 and 8207. 2, and more specifically we do 

not believe that the school use v.ri.11 have any adverse effect upon lot 810. 

This i.s so noi: only because of the careful set-backs, screening an<l by 

virtue of the topogra1>hY, but also bec2usc the tcstirnony indica:lt!d that 

sirnila.r builclings ha,•e not had adverse effect on the subject or sirr1il2.r 

properties, 

Prior to rnaking a final dcter1Y1ination on the requests for delay, the 

Board received a letter v,rithdrawing the request for such delay fron'1. j\1r. 

Albert Rosenfield, with an attached lctte:c frorn the Supcrint1:ndent of 

Schools. Vvc believe th;:it. these 1nal:c the requests for delay of the 

decision n-100L J\1orcover, it i~; O"\.H bc1.iei that tbt': ,:equcsts would be 

beyond the scopt:• of our intcnclcd inquiry under the 7,oning Rcgulati.onf.,. 

As a separate basis, even if the scope of inq11iry wc:.·c within the juri.s-

diction of the Board, it wou1c1 be un{;1ir to tl-1(: ~,pplic;\nt to delay the 
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granting of this application further. The n::·qucst for the delay was n,adc 

at the public hearing with no pric,i: notice 1..u the Board or to the applicnnt 

even tho1..tgh it was initi2.ted by ·i:hc O\Vner of lot 810 ,vho knew of the 

application as early as January, 1973" ·we do not believe that it would 

be fair or funda1Y1cntal due process to deprive the applicant of a prornpt 

decision. Additionally, we note that the Zoning Regulations do not pcrn.1.it 

the Board of Zoning Adjustment to go bcyon:.1 its delegated function in 

special ex:ception cases. Moreove1·, private~ schools are permitted in 

residential z,on es along with public schools. 

The following :onditions are Jnade part of this Order: 

a. The site shall be developed in ctcco:r.dan ce with Site Plan B, 

Exhibit No. '19" 

b. Applicant will plant evergreen scrc::,:t1ing generally as shown 

on Site Plan B and as represented at the hG:c! ring on the southern portion 

of the site. 

c. The applicant ,vill not park or utiliYe school buses other than 

as indicated at the hearing without the prio:r .ipprova] of this Board. 

No Cerbficate of Occupancy f:hall be issued until all conditions of 

this Order have been corn.plied with, and further, the Board reserves the 

right to direct revocation of pcrrnit upon prc11)(:r 13howi.ng that any tcrrns 

or conditions of this Order have been vi.olatcclo 
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PiJBLIC HEf';.RING - - Apri 1 1 B, 1973 

Application No. Lt 307 Florence CriHcnl:un l·Iornc, App)ica.nt 

I cannot connir ,.vith tbe Boan1 1 s Order :in this case, Specifically, 

I take is sue witb FINDINGS OF' FACT (CI< .. DER, p. 4--8) # 11 b. and i., 
#12 a., #13, J/14, /115, f/16, c"u-,d #17; :it necessarily follows thc1t I 
cannot concur in the OPINIO:i.'..J (ORDER, p. 9-lQ. 

The property in que~;tion is locat-:-:d in an are:J. zoned R-1--B. The 

Zoning Regulations pcrn.1.it a private school in such an area only_ ,vhere: 

( 1} "in the judgment of the Board such special. exceptions \.Vill be 
in h.arrnony v,;ith the general purpose and intent of the zoning regulations 
and1naps" (§8207.2); and 

(2) the exception "will not tend to affect adversely the use of 
neighboring property in accord0.nce with said zoning regulations and n1.aps 11 

(§8207. 2); 11 subject to the special conditions specified in' 1 (3) and (4), ' 1as 

follo .... vs: 11 

(3} the proposed school "is so located and the activities to be 
conducted therein v,ill be such th.:-,t it is not likely to becoine objectionable 
to adjoining and ne2.rby prope1·ty because of r.oi.se, traffic, nu.n,ber of 
students, or other objedion;,,ble conditions" (:33101.41 (b)); 

(4) "It i.s so located that it is not likely to becornc objcction.2.ble to 
adjoining and nearby property because of noise, traffic, ntu1.1.bcr of students, 
or othenvise objectionable conditions 11 (fi3101.42 (a)}. 

(For the purposes of this dissent, these arc the pertinent regulations, 
although there are other lettered paragraphs nndcr Sections 3101. 41 and 
3101. 42 of the regulations involved in the Applicaticm.) 

V-Thether exception should be granted, then, j s ~;ubjcct to lin1itat:iolls .. 
the exception sougl;i:. must meet the !".~9.:!:iirc1,·H:_0~!:_;5 of the rcgul;ttions, !~gtl~_ 
1.) in_Q__(•_~:!2_g_J_!?.l!_-:-_~-rnonv with the ~!e11er,.1l __ J_)~_J"P_'2_::_E; and 5nt,;;,nt _9.!._'~l~~.:;._rcgul<\tion:::_ 
and Jna p s contain eel in f~e di.on 82. 0 7. 2, ~~~~_)_ 1...; in not .t.1::.l] !).02JL~~?__i:f f ~~'~.! ad -
versely the use of rwighboring property in accordance wi::h s~1id regulations 
and niap::;, ano ·if the Bo;c1.rd b,ts s<1tisficd J .} ,rnd Z,.)_, then as to Si")('.ci}ic:s 

contained in Section~; 3101. 41 (b) and 3101. 42 (a) of the Regulali.ons. 
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I£ it .'Ls .. "i.n the, judgn.1cnt of i:hc Board;'! det:crrnined by the 

J:',o:-:i . .rd tbai.. it ,::~1.::1 gr;;~.nt (the e7cey.,ti<m wUl !JC in harrnony \V.i.th the 
gc.nc'f<tl pn:rpo~:c and jntcnt of the ~~oning rcg1.1 };,_tj,on,; and rn,:i.ps and 

v.'ill not tei1cl to affi-c:ct cu:lverseJ.y_ the nsc of n8ighboring property etc.) 
then, and only in that cvcni., 'the Doai:d procccd5 to the special 
conditionr,: SJ;i::ci.f:icd in S;;:ci::ions 3) 01. 4] and 3101. 42 of the Regulations. 
In other v,onh, \Vitho1.1t t~nd1 prcdctcrn1.ination by the Boaxd tbat it can 
grant the exccp;-.ion under g 8207. 2, ]2_carj2:_g_j1~ !_1_}:in . .9. __ the purposes of the 
Zoning Regulations (D. C. Code § 5--414) as ,vell -~3_ the purposet1 for 
which the District is der.:ignecl (§3101. 1), the I'>oanl does not proceed 
to Sections 3101. 41 and 3101. ,tz.; The Board proceeds to Sections 

3101.41 and 3101.42 of the R.egulat:ions only af.:t1:;.Ethe cleterrnination 
in the first instance or p:cirna facie that it can g:rant the exception 
under §8207. 2. 

It is thus seen that the adjudicativep:rocess of the Board involves 
the passing through, in orderly fashion, of a prirnary sieve (§8207. 2 of 
the Regulations, § 5--414 uf the D. C. Code, § 3101. l of the Regulations) 
and then, if the: Application sncccssfuDy passes through the pri1Tiary 
sieve, a sec->ndary sieve (Ur. 3101.41 and 3101.42 of the Regulations). 

D.C. Coch~ 1967, 55-414 entitled 11 Purpof:es of zoning regulations'' 
pro-v-ider:: in pei·tincnt part: 

11 S-uch regulations ,,;hall be ... def;ignecl •.. to prornote sucl1 •.• 
use::; of land as \.Vould tend to create conditions favorable to •.• protection 
of educational •.. opporhmi.ties, and as would tend to further econoniy 
and efficiency in the supply of public services." (Zoning Act of June 20, 
1938, 52, Stat. 797, ch. 531;., §2.) 

The effect of a grant of the exception here upon the purpose and 
intent of the regulations and rna ps and whether such ,1 grant wi.Jl tend to 

affect adversely the use of neighboring p1·operty in :'.L'.:cordance therew·ith 
is the prirnary issne before: this Board. This issue \'.;as properly and 
tin.1.ely introduced by the Opposition a.t the H('.aring. The Board penniti:ccl 

testi111.ony (Transcript p. ?.,2.8 ff.) by l\.<frs, Edv.;ai:d C ,,hen that tbc proposed 
school 11 th:re;.1:tc,n ,, their (I-L.:, i~dy ;.,nd I<.cy Sd1 ool s) abj i :.ty to stay open". 
The Boa.rd perrni.Hccl testiinony from. lvfr. Cohen (Tr :·.nscript p. ?.AO ff.) 
11 as adjoining property owner, \\'Care entitled to l:no _,; how the public 
schools will be affcct<::cl at so1ncti.Jne in the future by ;, draining of the 



- l 3 -

clicntc1c of those facilit:ics, Vf e arc asking \vhat the irnpact n1ight be as 
far ,-.:::: our children br:ing a.bJc to go to c1 public school that is open and 
viablf~. Tl1<:\rc is not enough information here about. what the in,plicaiions 
n,i~;ii: 1.)\:\. Hardy f:c:hool approxi,11ately m1e half the children arc bussed. 
V!e want i:he schocJ 'i.o stay open. The f;chooJ has only 144 children. Key 
School has approxin;cd:cly the ~,ar:ne aro.ount. It is the responsibility of 
this Doz, 1·<l to find oul· v..rhat the ini.pa.ct is. 11 Continuing (Transcript p. 243), 
Jv1r. Cohen pointed out, 11 In 1971 talking about 200 students (last application­
St. Pa1:rick 1 s plan), no\v talking a total of ov.o::r 400 students. GrO\vth of 
tbc school raises very f;crious question - as to whether our children will 
be able to attend pnbli c school in the years to com.e. Co~rn is whether 
there is goi.ng to be a.ny future, negative kind of in.1.pact on public schools.' 1 

The thrust of this testin-:iony - the effect of a grant of the exception 
upon the purpose and intent of the regulations and rr1aps and whether it 
"vil.1 tend to affect adve1·sely the use of neighboring property in accordance 
with said regulations ,rnd 1naps - strikes with deadly accuracy into the 
hc~rt of § 5--414 of the D. C. Code - 11 Such regulations shall pro1note such 
uses of land as would tend to cre;:-:.tc conditions favorable to PROTECTION 
OF EDlJ!_~_{\TIONAL Of·PORTlTI:ilf_lE~! and as would tend to further 
ECGNo_;:-D' __ AND EF:F'ICIEl'-.JCY lN TH~~ S1JPPLY OF PUBLIC SEI=t VICES. 11 

(D. C. Code J 967, s ~:, --114. Purposes of Zo,.·;jng H .. egul2.tions) (en1pha.sis 
adcl<:d), and Section 3 'JO 1. l of th<:: Re~ulations. 

The effect of a grant of the exception here, ·upon the public schools, 
upon their ability to stay open, which is to say upon the 11 protection of 
educational opportun;ties, 11 the frripact of such a grant, the in,plic.ations, 
that is to say whether a grant would 11 tend to create conditions favorable 
to econon1.y a.nd efficiency in the supply of public services 11 is precisely 
·with·in n~~-(-~ Board 1 s dc1cgatcd. fun~~~-0:1 to cleterrnine, a fortiori, it iE:_ 
charr:ed wj.th deterrr2i_nin_l?-_ nnder Section 8207. 2 of the Regulations. It is 
further charged under Section s;~C)7. 2 with d,!tcnnin',ng that the grant of 
exception 1'will not tend to affect adversely the use ,:if neighboring 
propcrt.y in accordance with said ;,~onjng reg,tlations and rnaps 11

• The 
nc:i.ghbori.ng propci·ty i.s zoned R-·1-B, single Lam.i~_-y residences, 
5cchon 3 :i O l. l of U-re i·egulation s provider, i.:1 pert:i.n..:::nt part that this 
zoning i.s 1'.5~cr;_u;ncd \c, protc_~~ quiet n::,:idcntial are;:.> s nov;r developed 
with onc-·Li.n1il0_T_dd;::::-hcd dv-.'cl1iiigs and adjoining vcicant areas likely 
to be dcvclopccl for :-'.Ytch purpo:,;cs. _Ihe rr-::~-}1lation:; arc dcsir.;ncd to 

stab:i li z c f~uc h a rca ~; and !o J?Ig_!:_1~_ote a s'.1i!:.::1.2.l..::..~~-Yl'. .. ~'E!:Y1 cnt for farnil y 
}i.(~> J.::01:_th:1i: rc:;i_:';__'.2L1. . ...?~!..Y a fc:,v ,tclc1ition;:i] ;-ind c01·: ,)~·d:iblc nscs arc 

.l?~ nn:itlc:~~-: 11 
( crnpk1:; is added). 

FlNDINCS OF F'ACT 1/1(, (OHDEH, p. 8), ,\. ,i..:Ic not con~;tituting 
a t"incling, within the• legal sig11ifi.c,ncc of tli:,t wo1·d in n1y opinion, n1<1.kn; 
rvf~·rcnC(' to ,t '1 lcU:cr d:.t..-d Apri.l 20, 1 (}'7~) subnYiU ,•c.1 to the Bo:11·cl, 11 
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concerning Sections 3101, 41 ;;1.nd 3101.t.JZ, as well c1s Section 2207. 2 
of tb.e ReguJations. The letter, in L.1.ct, out.lines a Snppie1nent;:-:.] 
l'v1.ernorandm~o of Applicant fi.Jc'.d in Support: of Application, said Jvf.en1ori:lt1(~.un, 
attached to the Jetter and filed in the case, in which Applicant, through 
its counsel, atte1npts t.o buttrcsr:: its position - that the Board n.11..wt render 
pron.1.pt decision without inquiring into t.hc irnp;;;.ct upon the Hardy z,nd Key 
Schools of a g1·ant of i:he exception - by bringing to the Boarc1 1 s attention 
an ana.lys:i s of the background attending tbe enactment and adoption of the 
Regulations (Sections 3101. 41 and 3101. 42.), together with three Exhibits 

subrnitted as 11 legislati ve history1 1
• Unfortunately, Applicant faJ.1 s upon 

his o\vn lance in this atten1pt, as will be seen by advancing applicant's 
argm1.1.ent ad verbmn: 11 In the course of enacting and adopting these 
sections (3101. 41 and 3101. 42), the Zoning Comrnission carefully revie,ved 
the relationship of private schools to the public school system. The 
Zoning Co:rnm.ission, an1.ong other things, detennined that private schools 
were an important supple1nent to the public school systerr1 and provided 
an educational <;-hoice .•. 11 (emphasis added). The pivotal words are under­
lined, ~ple1nent and choice. The_ \Vord 11 supplement11 connotes the 
providing of an alternative (by definition, making an _addition to sm,1ething 
already established and set apart) to public schooling, ·not to supnl3nt it; 

the providing of an educational choice n,e.lns nothin~.l_~:::s than the c01T1n1on, 
ordinary rneaning of the word choice .. and where the granting of the cxcepbon 
can conceivably lead to the closing of the public schools serving OH; 

neighboring property then, clearly, this is not a _s1.~plernC'nt or a.1:. 3)-dch-i:ion __ 
to son1.ething but can constitute a deprivation, a ta.king a,vay, elin1in2.ti.n~ 
~oice. Vfhere such a situation is found to exist, or is likely to e:-::is.t, it 
\,rill "tend to affect adversely the use of neighboring property in accordance 
witi1 said;,oning regulations and n1.aps 11 (§8207. 2); and then clearly it 
cannot be a con1.patible use, the only use permitted under Section 3101.. l 
of the regulations. In the 1970 1 s, it is concr:ivable, alas, that the addition 
of a private school in a given neighborhood is incorn-patible ,vith the con­
tinued life of neighborhood public schools. 

FINDINGS OF FACT #15 (ORDER, p.-7) makc:s reference to the 
fact that the Opposibon to the Application· knew· of t 11e applicati.on in 

January, and in early April, four n1.onths 12.ter, init:iated a request to 
the Board of Education to review and report on the /\.pplication, and th~t, 
subsequently, one clay before the I-Icaring requested a delay in the hearing. 
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The fa ct is that the hearing went a.head and tC::nt.i:;nony was h ~: a.rd on thi :-; 
irrnuc. Further, the fad is th;:1-~ the Board, by rnajo6ty vote (3-c.), bf•ld 
the Order op<:n for 30 cbys to rcce:ivc addiU.onal eyidence .frorn the P.oarcl 
of Education on this point (the irnpact of the pxopo s eel school on -i:he ncigh-­
borhood publi,:: r,chools). That "No refer:raJ. i~~ 1:equirecl by the r..:.~gul a i:ion~; 
to any agency•• (ORDER, p. 7--H) rnust clcar1y he erroneous, as 11 nurnbc:r 
of stu.den'cs·" ancl "other objectionable conditions'\ <1-nd 11 otherwise objection-· 
able conclitions' 1 (Sections 3101.41 (b) and 3101. 42 (a)) is read by t:'n.is 

Mernher to .~2edfically reguire hard-~~~~~-! when re2~!. toge~!!.?-r __ ::~~iJ:l! 
Section 8207. 2, r e quiring a. judgment by the Board that the special 

exception sought will - prirna facie having been dcterr:nined by the Board 
to be in harmony with the general purpose ("as would tend to create 
conditions favorabie to Protection of educational opportunities, and as 
would tend to furilv~r econom.y and efficicmcy in the supply of pubiic 
services. 11 D. C. Code, 1967, § 5-414) of the zoning rcgula.tions, etc., 
and read t:)get}1er ,vith Section 3101. 1 which seerns to impose upon the 
Board the obligation "to pron,ote a su5:tabl.e environrncnt for fan1.ily life' 1 

by gr2.nting only 11 cornpatible uses" - at this second stage of the Board's 
determination, not upset the prima facie determination by the Board (BZA) 
because hov1 else would the Board <level<n? il~~ hard data, if not through 
u::;:;-13~-;-rd of E dnca tion? 

I have gained no ilhuni.nation from oft-repe 2. 't:ecl re1ninclers fron, 
scnioJ' Board l\1embers, my predecessors in te1n1rc by decades, that 
there is no ~ec-l_f.L:::requiremcnt in the Rcgulc,tions that the Board seek 
an irnpact repoi-t fron1. the Bo:?,rd of Education in this case (such as appc,irs 
in§ 1301. 5 of the Regulations). Whih· c\})preciative cf their guidance, 
this fails to turn me fron, rny course, for the ph.rasf:s 11 nurnber of 
students 1

' ilnd "other objectionable condit.ions' 1 and 1:5)thcrwise objectiona.1-:-.lc 
conditions" \.vhcn read together ,vith S<:.'.ction B207. Z -~Eid 3101. 1 arnply 
apply to this situation, or why else were they inscJ:tcd? Not to evoke 
considerations of 11 noise 11 or 11 traffic 11 , certainly, a: :. these are both 
spccif:i.u, lly Cnurncr.:1ted. The dictionary definitio:1 (\Vebster's New 

Collegiate Dictionary, 2d ed., 1951, p. 595) of <:?.!.~:~s!· is ''being distinct 
£ro1n the one ah:~ady n1.entioned or understood, not the ~;arne, different, 11 

and 5:,~:):·.'::EY'.'.:.~§_~1::; defined as 11 in a cliffo,:cnt 1nanner; :iu other w2.·ys; in 
other rcspcct:J. 11 T'he phrases can n1l~ ,u1 only one fr.1ng - the irnpact of 
the prop0r,ed private school 11pon nearby pJ·opcrty - ~12rt fn:,rn noise 

~i.r:cl tr;:1ffi._~; - in a <liffcrent 111.anncr, on the J)ublic scho<~ls. 

'rh:is (irnpa ct on the public schools) i~-: not, thc~n, beyond i:he 

B oarcl 1 s reach, beyond it~; adjudicative dctc rrnina.ti<m, but is, rather, 
withi.n the conditi.on~ to br.' cun:-;i<lc.rccl 1rndr·r the H.c1.'nh1tions after the: -·-----·---·· - ·-··· -----· ' ------ -·-·--·-··--·-··· _____ ,. __________ _ 
J.'.o;::.rd 1 f; rlctcn11in:.1Li.on, prin1:-1 foc:i.c, tlnt Sl'cl"ion 8?l.i7. ;', has been 

·ltii~fil'cl before cxcvption can be granh·cl, ;i 1n:-1U'.ri:d. i:,:suc, rcql1i.ring 
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a concisc-: staternent of conclu~-;ion, a. fi.ncling of fact. The: record \Va~: 
held open by 1naj01.·ity vote of the Bo;:;rc.l (l\.1inutes of ExecuUv:, Ses:::i,;;1 

of April 24, 1973, p. 8, as corrected by 1vEirdc:s of Mcty 22, 1973, p. 1, 
and ar; su~)Sequcntly correctecl, 11 to ho}d the record open JOT 30 days l:o 
give tlH: Boc:.rcl of 1;:aucc1.tion tirne to re:;pond to the opp(i:=;ition !.·c the 
irn.p;:ict on public schools. 11 Co1·rected 1v1:inutcs not yet avail, ... ble.) \vi::h 
directions \o the Bo.:?rd of Education to provide the Board (BZA) with 
an irnpact staten1.ent. The Board's (of Education) response was no 
response at all. lt 11 did not wish to be involvr::d 11 ! It n1.ay be that the 
Board (BZA) has no power to corn.pel a response £ron1. the J302.rd of 

Education, that only 1:he court has this pov,1cr. Ate:. 1ninim"t.m:1, hO\vcvcr, 
in orcle:r to discharge its obligation under the rcquir<~rncnts of§§ 820?, 2, 
3101. 41, 3101. 42, and 3101. J. of the R.egulations, the Board (BZA) 
should, in my opinion, make express findings of fact on the followine: 

l) Nuxnber of schools closed in the District of Columbia in the 
past 10-15 years an<l reasons for closing. 

2) Nurnl.ier of schools in the Di.strict of Columbia which staff 
(school's or Board of Education) recornrnended closing in past 10-15 
years and reasons for recornr:nendation~,;. 

3) Projected enrollment of Hardy School 1974, 1975, 1976, 1977, 
1978, 1979, 1980. Enrollrnent, byyc2..r, for past I0-15ycan:. 

4) Projected enrolhr1ent of Key School 1974, etc., a.s above. 
Enrolln1ent, by yea.r, for past 10-15 years. 

5) Costs per pupil in Hardy, I<ey, at present enrollment. Costs 
per pupil at projected cnrolln1ent, by yea,r, as above, Costs per pupil 
for past 10-15 years (when BZA began to gr2.nt private school exceptions 
in this neighborhood), by year. 

6) Effect on educational progru.n,, qu;:iJ.it.y of education, cducation;:J_ 
opportunities of pupil attrition reflected by change in nun1ber of teachers, 

nun1ber of courses, changes in progr;u,1, i:rnpil-teacLcr ratio, etc., by 
year, for past 10-15 years. \Yhethe:r con~;tn.:'.ction of propo~;cd school ir; 
likely to 01.· ,viJl tend to affect enrolln1f:nt at Hardy and K.cy Schools v.1it:hin 
reasonable ;;rncl foreseeable future, causing frcrtlw1· aUrition, anc1. reason,:; 
for conclu:,ion citing exarnplcs. 
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The Board c a nnot <lo so wit.lJC,ut :\ n 21 c1equt!t e res r;cnr'.'<.~ frrn·n th e, 
Bo2.rd of Education. 

The~ Board (BZA) har; bcc:-;n a.ch--nc, ,- ,· ,,.heel th:·1 '~ 11 \\'hen Congress 

reqnircf:; ·, , finding, its insi:ruci.ion :i.s n c !-:, ,~ igno1·ccl or given only 
lip service. 11 (Dici.:ricl1 et ,d. v. Dist. ( - Board of Zoning Adjushnent, 
293 A. 2d 470 (J 972) at 472, quoting fr ,, · ;3 cph v. F. C. C , , 131 U. S, 
App. D. C. 207, 2 ll, 4-04 F. 2d 207, 2 J _i ;(, 8)i and yet the Bo3.rd, in 
this instance, rn.:;i.y be po,verl (s3S to c01:, ' :->:. ·_· without tbe c1.ssishwce of the 
Court. To as sure f-ul.l, cornplete, and r , .u;onecl consic'. c ration. of 

n1at:erial facts and.issues, the Board (B ?. J\.) by r:na,iority vote turned to 
the Board of Education fox its expe1·ti,:;e,. Then, thwart<!d in its atten,pt, 
it voted 4- i (Lilla Burt Cmnm.ings dissenting) to grant the exception., 
sweeping aside its heretofore recognized need to n.1.akc findings of basic 
facts on the rnatcrial issue of the im.pact of the proposed school, 
including nurnbe1' of students, on the survival of a :rea public schools. 
I cannot concur. If the in1pact on area public schools was a n-1a.terial 
issue when the Boc1.rcl voted 3--- 2 to seek C:Yidence frorn the Board of 
Education on this point, it still is a rr1ateri;:il issue, and there Cc\.n be 
no detc1rnination , no Ord.er, by this Boar<l until this is resolved, it 
being within the l.irni.tat:ions ,1 nd conditions to be con.side red under the 
zoning regulations ~~~.9.L'?._ special exception can be granted. 

In addition -~o the foregoing, I tc1ke issue w i th FJ>fDINGS OF FACT 
of the rnajority, a:; follO\vs: f! 11 - I do not agree that applicant cornpJ.ies 
\Vith the specific requirements of Section 3101.41. Paragraph b. is 
objected to as an incornplete reference to the Regulation, pa.ragraph (b), 
and cibjections previously stated, #-12 - I do not agree that applicant 
cornpl-i.es v.rii:h the specific requi:rem.ents of Section 3J 01. 42. Pa.ragraph 
a. fails to n1ention "m.nnber of students", the gravarn.en of prirnc: 

contested issue·· \Vhic:h i.s the impact on public $Chools. #13 - "riirnilar 
locations 11 objected to. Sin1ilar how? \Vas the conti;·w.ccl existence of 
area public schools threatened? Was thi~, in issue? Continuing v;-:i.th the 

second s e nte nce, l object to this fincling because the !_S>~i:tli!:_y of objectionable 
condition:; is to be conside red by the Board, not just ·Hu~ physical 

characteristics of a piece of Janel, the site, #14 - A t the publ).C hearing, 
the Opposition objected to the location of the buildinf, un the site, in 
addition to raising the is sue of the in1pact of the propo:; e d school on the 
continued e:xistcncc of the public area school s . I dn nut believ<> Opposi-
tion by th~:n1sclvc~;, or through counsc1, tcth1::rcd their objection to the 
Sections of the Rcgulatio1rn quoted in th e finding. NH l S and J (i h a ve been 
disposed of previously in this Dir-;scnt. i/17 ·· It wa::; voted, 3-2 by the 
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Board that th,; E,oaxd of Fc\i.1.cation \ '.> a.s to be ~;pcdfically n:.qnr~f;tr.::cl 

to provide i::ifoYrnation to (·he Bo.?..rcl of ZoninE /\dju:.;bn.cni: and tb.e rcco:::-d 

wan held open 30 days t:xchtsivc:ly for this purpo.3e aionc. Fu:d:her, the_ 
E~.E.!•i_~s in in_1:_9E~:_:~J_: thcrnscJves, ancl through thci -r counsel_. did not 
\.Vithdr,~.w'- ::;r:-:e lr:Hcrs of 1\.pril 23, 1973, May 8, 1973, lvi2.y 11, 1973, 
June 15, 1973, ancl June 19, 1973 in the reco:rcl. See also letter of 
:tviay 10, 1973 frorn :Key School PTA President, letter of !vfay 12, 1973 
frorn co-Presidents of H;"_rd:y School Hon"le and. School Association, and 
letter of July -1, 1973 td1~ned by all three officers. 

In the rnajority OPlNION (p. 9-10), objection is raisecl to the entire 
first paragraph. Granting the exception can conceivably -~el?Y?-V<:_ the 
neighboring citizenry of an educational choice if the public schools arc 
forced to close. Whether the establishrnent of the school will "in any 
way adversely affect surrounding or neighboring propcrties1: is not known. 
The first paragraph confines itself to the physicc.l irnpact of physical 
factors only (set-backs, screening, topography), and does not reach the 
issue of the projectable impact of the proposed facility 911 public schools. 
It concerns itseJf \Vith things that rnight ,:vcll be described as frivolous 
when ,v<:_ighed against and _(_;_ornpare<l to a n,atter of pre-ernincnt irn~-
a matter involving potentidly grave and far-reaching considc!·ati.ons -
the question of the continued survival and existence of area public 
schools! I strongly and vigorously dissent. 

The last paragra1)h of the rnajority Opinion co?1ccrns itself with 
the request for delay. He2ring was held. Testirn.ony was taken cm the 
issue that has been raised before this Board. It wa.s raised tirnely at 
the Hearing. It is, in n,y opinion, as expressed herein, precisely within 
the Board 1 s delegated function to determine, - is ch2,rgcd with detern,ining 
under the Regulations. Nothing is rnootcd by Mr. Rosenfield 1 s ·withdrawal, 
as he is not the party in interest, Mr. and 1,1rs. Cohen are, and they 
have vigorously and continually and unrelentingly ur::~ed upon the Board 
that the Board p:::es:, its inquiry to the Board of Education. The Board 
voted to hold the record open in order to hear frorn t.he Boanl of Educa­
tion on this issue. But the Board received no respon:,e, for indeed, 

a response as inade:qEate at that fron-1 lvir. Scott, th{: n Superintendent of 
Schools, is no response at all. 11 1v1.o:reovcr, 11 the ultirn.ate sentence of 
the Opinion reads, 11 priva tc s ch.ools a re pennittcd i1c residential zones 
along with public schools. 11 Indeed that is so, by q:•:'c:ial exception 
PH.OVIDJ~D SUCH SPECIAL EXCEPTIONS \\TILL BE IN HARJvrONY WITH 
THE GENERAL PURPOSE AND INTENT OF TI-IE ?:,(H-JING REGO LATIONS 
AND 1\/iAPS AND \\/ILL NOT TEl'..J'D TO AFFECT AD"'/ERSELY. TH.E USE 
OF NEIGl-lBOR.lNG PROPERTY IN ACCORDANCE v,;·TTI-I SAID REGULA­
TIONS AND MAPS. 
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It :i.s tbe::n::fon: c o ncludcc1 i;\-; ~,.t t he df ,: ci: of a gr;~nt of the 
(~xception on i:hc area puL,lic schools contiii;1,c <l existence being 
pr e cisely within the Boa rd 1 s cle1c ::; a t c d f1,:r. d:i on to detc rniinc under 
th.ose Sections, and all of thcn-1, of 'i.Le Rc;,;rJ;:..tions previously cited, 
that the re bein g no fi r;r:En g on a 1n,d:[:rial l "i r.:t - r:naterial becans e it 
is within the lirnitations and conditions to b,~ considered under the 
Zoninp; RegulaUons bdore ;:i.n c x c~~pt1011 can be granted -, tha.t arnplc 
opportunity not having hcen affonkd the parties to prer;cnt evidence 
and arg1m1ent with respe c t H1crcto in conforn,ity with the contested 

case requirements of th~· A. P.A., D. C. Code 1967, § 1-1509 (Supp, 

V. 1972), the Board is the:cefore not posseECse<l of all the relevant 
basic facts on which it n-mst n,akc definite findings. A finding th2.t 
the in1pact of such a priv,;.tc school \vill nut be likely or tend to close 
or threaten the continued existence of the e x isting area public schools 
in the foreseeable or predictable future is a finding which has not 
been and could not have been, under the circumstances, made. 

This may well be one of the rnost pr ofound issues ever to cornc 
before this Board involving, as it docs, the question of whether publi c 
integrated education, such n s we l,;, now it in the District of Colurnbia, 
can long endurr.. lt is unthinkc:blc tl1at a Residential District in the 
District of CoJtunbia ,wouJ.cl be, at ~,ny tirne in the foreseeable future, 
deprived, directly or in convl~rg:enc c w ith oth e r factors, of 2 pnb~ic 
school or schools by action of this B:J,:rcl. It is subrn.itted that such 
a consequence, should it G o\v , wo1.11 (1. not be tole1·ahle. But ev e n a s 
one cannot unring a bell, onc e sounc'lcd, one cannot unestablish a 
private school , once founded by action of the Board. Cerlc:-:_inl y if the 
current trend continues .. it n,ay well extinguish not just the existence 
but the concept of neighborhood schools for a large area of the city 
and no court has yet rej e cted the pren1ise that equal education ernbraces 
equal opportunity to go to neighborhood schools. In this case, one can 
hear that pren,ise, con,ing hand-in-band with integrated education, 
knocking at the legal gat e s. And it is submitted that it is not, in the 
1970 1 s, altogether unpn~dicto,ble that this issue will .be presente d a& a jJl 

to this Board in son,e future case as yet unforrned, as yet unargued 
and unheard. Therefore great care in deiiber a tion is urgc'cl upon the 
Board by its dissenting Jviember. If the parties h ;:,ve no forurn before 
the BZA, \vhere, then, v,, jJJ. they be h ea rd? Are they to be left where 
they have been found? Arc they without a rernc:dy? I do not think so. 
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Undei: the R,:gn1.at:i.or:.s, :h,~ P,cj,.1rcl 1:as the ohligcd:ion, the ch.~-t:y 
to cont;ic)cr the full ir:nµa.c:t of the fuJJ £act:,; upcm this i[~sue:, tirn.ely 
r,i1 sed. 'I'he full fact:-c'. have nu! been dcvclop(·:cl prior to the Boarc.1 1 s 

action. No'.; possessed of the ncce:.:;~::;:;ry L1ctt·;, and all of thern, on 
which to 1\1al-:.e a ded:-;.1on, in n,y- opin-ion th<: :Eoa.rd cannof grant. 
I therefore dissent from the rn;-,.jority. 

BY ORDE.R. OF THE D. C. BOA.RD OF ZONING ADJUSTMENT 

ATTESTED: 

··<' C ·, 7 t /// / I - / / 1 /vr. . ,(..-(. L-· , ___ . 
By: ·: ·./ ·c•:: /.· .> !.--" c.- ·· -· -

---~~<--J ___ A_l'_v'I-.E--,S-.-E-:.. ___ lv_il __ L_L_E_R ________ _ 
,. 

---) 

Secretary of the Board 

TI-I.l\.T T .JE ORDER OF THE 1301\RD IS VALID FOR A PERIOD OF 
SIX MONTHS ONLY UNLESS APPLICATION FOR A BUILDING AND/OR 
OCClJPANCY PERMIT IS FILED "\VTTI{ THE DEP.l\RT1'viEI\T OF ECONOMIC 
DEVELO?}.,tENT WlTEJ:N J\. PERIOD OF SIX MONTHS AFTER THE 
EFl<"ECTIV:C D.A.TE OF THIS OI=UJE:R. 
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EXHIBITE 

PROPOSED CONDITIONS 

1. The maximum number of faculty and staff shall be 93 FTE. 

2. The School shall be required to file an annual report with the 

Board of Zoning Adjustment indicating the total number of faculty 

and staff. The report will include a breakdown of the number of 

full time and part time employees. 

3. If requested by the ANC, the School shall hold a meeting with the 

community each quarter to discuss issues relating to the operation 

of the School. 
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