
GO~RNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUrrM.EH'r 

Appeal No. 16020 of Ralmonda ail~ Tyros D. Barre, pursuant to 1l DCMR 3105.1 and 
3200.2, :&om the decision of Joseph Bottner, Zoning Administmtor made on Octobers. 1994, to 
the effect that the piopcrty owner may construct a pool 'house per plans filed with the Zoning 
A~nistrator in an R-l•A Distri~ at4S24 Garfield Street,N.W. (Square 1339, Lot BU). 

HEARING DATE: 
DECISION DATE: 

Febras.17 8, 1995 
April 5, 1?95 

ORDER 

SUMMARY OF THE EVIDENCE: 

BACKOROUND1 
The subject appeal involves the appellants. Raimonda and Tyrus B~ owners of 2811 

Foxhall Road, N.W.; the rc~ndcnts 1he Zoning Admbustrator; and Mr. Ralph Davidson. owner 
of the subject property. Mr. Davidson was granted intervenor status by the Board. Due to the 
Hmited nature of Mrs. Ban-e's participation in the actual proceedings, for the purposes of this 
order. only .Mr. Banc will be refeJ'l"Cd to as the appellant, 

As a procedural matter, tbe p.rQperty owner,.~- Davidson, moved. to exclude as 
irrel~ant certain exhibits ftled as part of the appellant'~ pm-hearing statemellt. The intervenor 
sought to exclude all those exhibits which do n~ Jdate to the plans ap~ved by the. Zoning 
Administrator in October of 1994. _Inasmuch as _the B~ m~bers ~ elready. received and 
ievlewed the~ the Chahman ruled to admit those items to~ record but to give them .the 
weight that they deserve as related to pertinent issu~ 

The subject poperty is located at the ·southeast comer of the fntetseetion of Garfield 
Stre,:t and Foxhall Road, N.W., on Lot 811 in Square 1339. The pope.tty is located in the R-1-A 
District. 

The subject lot contains approximately 31,6$S square feet of land ~ It has a width of 
168.73 feet along Garfield Street 8Jld a rear yard of 10S feet. The property is blown as 4S24 
Garfield Stn:et, N.W. It is improved with a sing!c--family dwelllns whlch conwns 
approximately 6,0S6 square feet of floor area. There is a swimming pool located in the rear ymd 
of the property. When the property was purchased in Januar.y 1990, there was also a 170-sqtiare 
foot pool house in the rear yard at the southeastern comer of the Jot near the pool. 

The appellant lives at 281 1 Foxhall Road, N. W. His lot is Jocatcd to the south of the 
subject property. The front yard of the appellant's property abuts the rear·yard of the subject 
property. A fence separates the two adjoining properties. 
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After essurning ownership of the subject property~ .the owner, Mr. Davidson, began 
con.muatfon, without a J)t'Jmit. of a large two-story pool house. The appellant, .Mr •. Bane, 
contacted the Department of. Consunm and Reau)atoiy Affairs (DCRA) to question the 
construction and review ·the plans •. On Aupt 20, 1990, after it was learned that no "buildmg 
permit had. been applied for c,r issued to Mr. DavidsQn, a stQp work order wu issued for tJic 
co~tion then underway. Mr. D~dson filed plans for a bull~ permit for the pool house. 
These plans showed the constructfon of a 'tWD-5tOl'Y. 23•foo~ high strucmre. On the first floor 
there was to be a living room with a large firepl~ and a· kitchen equipped with an electric 
range, a microwave oven, a dishwasher and an fcemaker. The first floor also had a dining ioom 
mui a bathroom. On the second JeveJ there were two rooms dcsipated as bedrqom,'officc space. 
Hearing and air conditioning 'Were also provided. 1be owner planned to use· the structure as a 
pooJ house and possibly u Mguest quarters." On September 4. -1990. the Zonins Division of 
DCRA approved a building permit for·tbo structure. 

Mr. Barre cpmplained a second time about the structure and another stop work order was 
issued, this time requiring Mr. Davidson to modify the interior of the structure. Mt. Davidson 
·was also iufo.rmcd that ~e structum could not be used for Jiving quarters. ·0n October l, 1990, 
revised plans were submitted to DCRA. 

After the third stop work order was ~ and in order to address the· issues J8ised by 
DCRA, Mr. Davidson submitted to DCRA rmsed plans which lowered the celling of the second 
floor by one inch BIid cbanpd the names of the space desJgnatlons. Mr. Davidson conwrtcd the 
livina :room to a poohoom and changC'Jd the grade fmmediatc)y mound ~ strucCure by addina a 
'm,."0-foot ~B wall to deaJ wJtb the Act that the height of the structure exceeded that 
permitted for an accessmy building. A new. building permit was issued to Mr. Davidson 
allowhlg for a ~story" buildiq. which was later revised to authomc a one-story J'OOI house 
or the pool house 'Wblc:b was comtructed one inch shy of-beina two stories. 

Mt .. ame "spin o}denge4 the Issuance or the pmmit and argued tbat Mr. i>avidspn's 
grading of tho prope.cty was "improper. The Zm,ing Admimstntor reftlsed to stop work ·on the 
pool house and Mr. Bane mm· an ·appca1 with this Board cballeoging the decision to issue that 
permit and the· determination that die pool house~ a valid "accessmy buil~" Accordfng to 
the appellant, a _pool house as large as Mr. Davidson's is not customary for 1be District of 
Columbia. 

By order dated June 28. 1991, the Board granted the appeal concluding that the pool 
house, as designed, was not an accessory building within the rnetnfng of that tean. The Board 
ftuther concluded tba:t ~ design of tho suucture shall be altmcf end the scale: mluced to brina 
the structure into compllance with the intcn4cd meaning of .. acQCSSOry bufidJJJg" as tba:t term is 
customarily used hi the District or Columbia.• (See BZA Appeal No. 1.5453). The Board 
reasoned that while Mr. Davimon revised the plans to eliminate many of the rooms and 
amenities within the pool house and bring lhe pool house Into coinpllance with the Zoning 
Regulations as to height, number of stories anc1· intended use, "no adjustmmits wae made 10· the 
design and me of the: structure to make them consistent with the" customary size of other pool 
house accesso.ry structures. 
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Mr. Davidson appc:alcd the Board's decision, to th~ D.C. Court of Appc:a]s. lRqlph 
Dgvid.rqn v, Dimicl o(Columbla Bqpala(l,onln,g,4(/iustm,mt. 617 A.2d 977 (D.C. ~pp. 1992)). 
In that appeal, Mr. Davidson arpcd that tbat the Board had no discretion to order him to reduce 
the size of the structure, as. long . as the structure was beina used for legitimate accessory 
pWpOscs. The Court disagreed and affirmed the decision of the Board, boJdina that the Board's 
deteimmation that the pool house ~d not meet the dilinition of--.Ccessmy buJldmgfl was not 
arbitrary auld capricious. . Further th8 · Court held that the Boarcl's intctprctation of the an:asory 
J,uilding regulations to restrict the scale of activities that may be- conducted hi the intervenoi·'s 
pool house was nat plamly aroncous. The Court poloted om.. dm it was proper for the Board to 
foe~ not only on the me of the structure, but also on the· deslan and contents of the buildina. 
The Court noted that the Zoning RepWions govemina accessmy buildmgs resmct Ziff as well 
as the physical asp,cts of these structures. Meeting the physical requircmmts and limitations is 
not all that is required to come within the meanina of the Reguladons. The Comt detennmed 
that the natme and scale of permissible me is not unlimited. Mr. Davidson requested a rehearing 
by the Court but wu demed Jn June 1993. · 

On October 6, 1993. Walter E. Lynch, aaent and archltect for Mr. Dav~ filed 
amended drawings wJth DCRA. showing removal of the stoiage lofts and the wall between the 
main room and the recreation room, emu;uation of the dishwasher 1111d microwave and reduction 
of the wet bar to,_ minimum size •. 

On December 23, 1993, Joseph Bottner, Jr., the Zoning Administrator, sent a lc:ttc:r to Mr. 
·Lynch indicatina that the reduc:don in 4esien and scale was fnsuffi~icnt. Mr. Lynch met with 
Mr. Bottncr in Janumy and Februmy. 1994 to determine what reduction would be acceptable, 
with Mr. Bouner unwilling to indicate wHat changes would be DC(! c sssry. 

On June 13. 1994, Mr. Lynch met-with Mr. Hampton Cross, Dinctor, DCRA. and Ms. 
Gladys Hicks. the Acting Zcming Admfnlstrator, in the absence of Mr. Botmer, to discuss 
revisions to the plans. At that meeting, Mr. Cross and .Ms. ~clcs ao=d.tbat nducmg the hefg!Jt 
by four feet. lowering the ~ by. fQur feet and reducms the wet bar to • minimum me 
would be sufficient to meet tho Board'• order of October 28, 1991. 

On. July J9, 1994, Mr. Bottm:r sent a Jetter ~ Mr. Davidsoa settina forth a list of 
conditions that the pool house would have to meet to comply with the Board's order. lbe text of 
that letter follows: 

Dear Mr. Davidson: 

This letter is _being dhected to you as a result of ftnal decisions by 
the Board of Z.Oning Adjustment (BZA), Case Number J 5453, and 
~c D.C. Court of Appeals m Case Number 91-AA-847. 

YOllr arcbftect, Walter E. Lynch, on October 6. 1993, filed plans 
for mQdificatfon of yow pool house; however, my Jetter to Mr. 
Lynch, dated December 23, 1993, .advised him that the plans did 
not show that the buildina will be reduced in scale. ConsequentJy, 
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1 disapproved the ap,plfcatfon · and requested · that you take 
immediate steps to c:onform · with Board of Zoning A<Uusttnem 
condltiogs. 

I have not .received plans relating to_ your. pool house after my 
December 23, J 993 Jetter_ to Mr. Lynch, n-~ of 7.oniJJs 
Acfiustment and the Court· of Appeals found. yo'.in' existing pool 
house to be a main buffdina rather than an ••accessory building". 
The Board has ordered that the design of the saructure be altered 
and the scale reducad to bring the structure into compliance with 
the intended meaning of "accessOl)" buUding", as that term · is . 
customarily used in the District.of ColumbiL 

The Board found that the structure was large enoup and fully 
equipped to BCC('mrzvulate activities such as •cooking. dining. 
studying, entertainma and other activities associated with dai)y 
lffe." The Board ibrther · detennlned that many of these uses 
exceeded what is customaiy for pool house uses in the District of 
Columbia and ~ they are not incidental to uses of the main 
building. 

Because I am obllpted to enforce the decision of tho Board of 
74ning Adjustment and the Court. of Appeals, as It relates to your 
pool house, you must tm=fore mlu= the si7.c and hcipt of your 
pool house and Jimit its contents. The pool house must be seduced · 
by 350 squsre feet, rcsultfng .In the building having only 430 
square feet of area. The contents of the poolbouse must be Jimited 
to a changing room, shower, a commode, a basin,·• wet bar with a 
small area adjacc:ut" to Ilic: wet· bar. and a ~bauic•J ~ 
room, sufficient only 1br the·pooL All other proposed contents of 
the pooJ house are pmluoited. 

The bw1dina must .haw only one story with no storage loft. 
Further, the buildlng mmt be educed by two feet In height. Also, 
du, ~ace must be removed. 

I will review all of your revised plans in on:ler to assure 
compliance with the above conditions. Your revised plans must be 
approved by me ancl a bulldmg pennit issued no later than Abpt 
5, 1994. Construction must ·oe completed b)' no later than 
September 16. 1994. _Your conmuction shall be iDspccted tbr 
mning compliance no later than September 23, 1994. Failure to 
comply with these conditions will result Jn . appropriate 
enforcement action. .•. S.incerely, Joseph F. Bottner, Jr. Zoning 
Administrator ••• f copics to: Hampton Cross, Pat Montgomezy and 
Ted.Gordon] 
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This Jetter was sent witbout Mr. Bottner's knowledge of the June 13th meeting betwcen°Mr. 
Lynch, Mr. Cross and ?d,. Hjcks, · · 

Mr. Bottner met with Mi. Lynch on September 21, 1994- and sent a subsequent Jetter, of 
the same datei to Mr •. Davidson. That Jetter n,quested that Mr. Lynch submit plans by September 
28, 1994. 

Pursuant to the June .13th agreement and Mr. Bottncr's September 2JSl leaer. Mr. Lynch 
filed an application for a building permit on September 27, 1994, 10 make-the changes in the 
existing building. The pmnft application describes the sco_pe of work u follows: 

• Rmnove existing hip roof down to cave. · 
• Remove existing chJmncy. 
• Pro'Viclc Leyland Cypra., per neighbors• approval at property line. 
.• Remove wet bar cabinets, miiaerator; microwave, sink, power SIWJJIY and 

plumbing~ 
• Remove wall between pooJroomhecreati~ storage room as Indicated. 
• Remove cellfng above dressing ana. · 
• Remove platforms at loft areas (2). 
• Rqnovc framing. drywall 1iom plattorms/cciling above dicssina m and 

stmage area. 
• Rmnove :A-amfns, fflO:fing. plywood decking_of main hipped roo£ 
• Install new flat roof. . 

Mr. Bure was of the view that while this proposal would result in a small reduction hi the 
height of the pool house, It would not reduce the~ density or fJPPT mp of the pool house. 

On_Oetober s, 1994, J)CRA ~ pmmit No. B3.90383 far "altc:mdons and repam 10 an 
existing pool house (access DI)' to main house). .. By letter dated October 13. 1994, Mr. Dam was 
notified of tm Jssuauce of the permit. lbo instant appeal was ~ed on Oc:rober 25, l~. 

JSSUESPRF.SENTED: 

The issue p.rac:ntc:d_in tbi& appeal is~ the Zcnmi Admmistrator erred in approving 
-tho issuance of a building permit for tho pool house with °tm' changes proposed in the plans? -IA 
deciding this Issue. the Board m~ -~ whether the altcraticms made to the plans 
sufficiently reduced the scale of" the pool house to briDa the structure into compliance with the 
mandate of~ Board's order and into compliance with the intended meaning of tho Section 
204.J which allows •otm:r buDdlags ar structures customarily lnddental to the uses permitted 
in R-1 districts ••• ". 

ARGUMENTS: 

At the public hearing ofFebnwy 8, 199,, the appellant ststecl that when the Comt of 
Appeals upheld the Board•s earJier decision, he thought the matter was concluded, but after years · 
have paned, the pool house still remafns, the same size and in the same place as before - aim~ 
on top of his property line. The_ appellant maintained that from the point of view of enjoying his 
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property, the only change which Mr. Davidsod has proposed is ·10 alter 1hB slope of~ roof so 
that it is now sJla,&tly lower dwi before but inconsequentially. The appellant asked the Board to 
see that the ~S-Regulations an: enforced_ and that the Board adheru to Its orlginal decision 
regarding this building. 

EUen McCarthy, an expert in planning and zoning tatffied an behalf of tho appellant. 
According to Ms. Mc£arthy, the proposed pool house, with alteration, is not an~ 
building since its me is not that or a customan1y accessory pool houso IA the District of 
Columbia and approval of the buJlding ~twas inconsistent wftb the Compnhensm, PJan, IO 
DCMR 1103 & I JOS. 

In her testimony, Ms. McCarthy refem,d to the board's prior order which required that 
the "scale" be "reduced" and noted that Wcbater'a New Collegiate Dictionary dcfmcs "scale" as: 

. . 
ReJadve dimensfons, without dJff'erence in proportion of parts; esp. 
proportion hi dimensions between a drawina. map, etc., and that 
1ep1eseuted; as, drawn to a scale of one Inch to a mile. 

According to Ms. McCarthy. the essential notfon or reducing 1he scalo of a building is 
one that requires a reduction in Mproportion• - that is, if the bufJdfna ·is sJishtly reduced at the · 
roof. but none of the o1ber dimensions have been altered proportionally. it has not beea reduced 
fn scale. but merely in hdg)it In Ms. McCarthy's op.imon. the proposed modification does not 
deal with the Board's Initial co:ncc:m that the overall scale of the building was too arm to fit the 
claseficatlon of being cmtomarily fncideataL Mcidy cb•nging tho slope of the root 'Which is 
all that is being proposed in ierms of any reduction otthe height of the facility, would have an 
inco~uential df'ect-on ~ scale of the pool home. · 

Ms. McCardly also seated that h42' opinion ~ supported by other provisions or 1he 
Zoning Regulations. 1be 7.onins ~ns place some in;lportanoe on pi,p,ratftig the daily 
acdv.lties of living of one DCigb!;or ~ thoso of ano1her in R-1 mnes» in that rcslricdans are 
placed cm rear and side yards. If density of use wme the sole justfflcatJon for the .zanmg 
functicm. then the regulations VJOuld merely impose lot coverage and bulk/might restrictJons on 
residences. The fact that the u,nfns 'Regulations then allow accessozy buildings. but not 
additions or extensions of the main house, to bo located within the required 2S foot setback 
mates·to the traditiOD81 fimctfon of.1cceSS01y buildings-tool sheds, gmden equipme:at sheds. 
and small storage mas. This is tbrther borne out by two additioaaJ; mnms restrictions placed on 
accessmy uses: § 2500.3, which allovys no'more dWl 30 percent oftbe area of the rear ymd to be 
occupied by an accessoiy building. and §§ 2500.5 and 2500.6, the rcstrictfons on private gamges 
- the one acccssoey use which is explicitly permitted to be larger, and to include sleeping quarters 
for domestic help.- these sections permit gamges to have a second story used for sleeping 
quarters. The garage restrictiom limit the height of the building, require a setback at least equal 
·to the 'Width of required side yards in the district in which it is Iocmed, and prohioit the build.mg 
wm being located within the required n:ar yard. 

Ms. McCarthy testified that sbe surveyed four arcbitects who have a considerable 
practice in residential architecture, to ascertain what is cmtomaiy for the size if a pool house, 
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based on .their cacpcricncc. Tho four architects 8Ul'VD)'cd wen Robert BcJJ, Heather Om., Andre 
Houston, .and Robert Schwartz. Accordina IO Ms. McCmthy, the custommy size ·of the pool 
houses with which these archlcectS were famllfar was simiJar·to • me orip,ail,y specified by 
the .zonin1 Administrator in his Jetter to Mr. Davidson· dated July 19, J 994. n.t is between 400 
and SOO sqUM feet, altbo• one pool house was • ~all as niac sqWire fcc:t. Thcn:forc, Ms. 
McCarthy concluded that the modification under CODS1deradon, whll~ it !educes the pitch of the 
rooL and lberefore reduces 1hc heip minjmalJy~ the scale of the buildin& as measured hi square 
feet does not result in a pool house which is customarily·incideatal to 1he main house owned by 
Mr. Daviclsoa. . 

Subsequent to the issuance of the permit and filing of the imlant appeal, and prior to the 
hearins on the appeaJ. Mr. Bottner mtfred 1mm the District of Columbia aovmnmezrt. Ms. 
Gladys lllcb was the Aclfna Zonin,1 Administrator fori,art of the time that revisions to the plans 
were m:ider discussion, due to Mr. Bottaer~, absence on e:xtcDded sick leavo. Ms. Hicks w-, the 
Deputy Zoniq Administrator at the time the pmmft was mw,d. At the time ofthJs hearin& Ms. 
. Hiclcs w the Actma Zonins Administrator ancl she appeared at the public hearins and testified 
·as the respondent. · · 

Ms. Hides testified in support of the buildin& pezmit issued to Mr. Davidson. She stated 
that Mr. Bottner had reviewed the plans tor die proposed modlftcadom 10 die pool JJouse ml 
concl~od, after thorough discussion, that the plans met the nquimmmts of the 7mtng 
.Regulatfons end that the scale bad been reduced consistent "lith the order of the Board. Ms. 
Hicks stated_ that she was unaware of Mr. Bottner's July 19, 1994 letter to Mr. Davidson or the 
reasons why Mr. Bottner changed his position and authorized a permit to Mr. Davidson to alter 
tbe pool home without complying with the terms. of the letter. Ms. Hicks believed that ihe had 
approved similar abed· pool houso s but could no~ i=a!l any specific one. Ms.~ aJso stated 
that .when presented with an application for a building J'ICl'l1Ut for an ac c c:JJmy buildhia. she docs 
not dctcnnine whether the size of the b11Ddlng is cu.cmmmy for other sfrnDar B<lrcsK11y uses. 
Instead. Ms. Hicks merely detmnfnes whether it meets the m•- !0111m height and area 
requhements penmtted by the Zoama Rt:guladom. P-maJJy, Ms. Hieb aclmowlcdaed 1bat Ibis 
appmacb had been rejected by tho B~ iD its prior~ and she asb:d the Board to pvc hor 
office some guidance if it should dc:cide dJat the pool house Is still too large to be an accessoey 
building. 

The lntm"VeDOr, Mr. _Davidson, presented the testimony of an ~pert m land pJarnring and 
zonina in the District of ColmnbJa. The expert testified 1bat: 

L The permit application would result U1 significant reductions in the scale of the 
building by Jowcriq the hciaht by 4 feet (more than 25%) and du: floor area by approximately 
450 square feet {more than 35%). 

b. The interior changes would reduce the scale of use of the buildmg, b)' nanoving 
Jcitchen appliances, removing lofts and partitions wbJch created areas that could have been used 
for sleeping and by rendering the building unsuitable as habitable space. 

5f 
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. c. The building would meet aJI of the requirements· ot Section 2500 of the Zoning 
Regulations OOl1CCZ1UDg accessory buildings, including the ov~ lot occupancy requhements 
and the limitatl_on on occupancy of required y~ 

d. The pool h~use Js lnoicfental in~ and· scale compmm to the main dwelling. 
The Joi occupancy of the pool house ls approxnnatcly 2.58 % ud the pool house would ha\'C 
apJ:lnlxfmately ono-seventh of the floor area of tho mun house. . 

e. In R-J · Districts, the Zoning ReaaJati011S allow biger buildings, mcludlng the 
main house and any accessory buildings. on bigger lots. because 9f tho combined effect of Jot 
· OCQUJ)ancy and height limitations. 

f. The subject pool house is compamble to other accessory buildings in the area. 
1be area which was considered is mned R-1, prcclomimmtly ll-l•A. and includes both sides of 
Foxhall Road fi-om W Street to Loupboro Road/Nebraska Avenue, amth of Lougbbon, Road 
along Roclcwood Parkway. Olenbrook Road, Indian Lane and Ow:rlook Terrace· and south of 
Loughboro Road along Maud, Macomb and Lowell Sueets. This area has a variety of lot mes 
and house siz.es. 

g. · The subject building fs a pn)pOrdonally smaller building than the accessory 
building on the appellam1s lot ~ door. Mr. :earre•s accessozy buJJdfng is 516 square fi=ct in 
mm, 'Which is a lot occupancy of approximately 5.27Yo, more than twice as much as the subject 
building. 

h. There are oth,er existing• accessory bu.Uc:Unp that have been approved· by the 
Dlstrict and are of .similar size and scale as related to their lots. Those buDdmgs .include 4400 
&tm11nds Street (an appmved 1963 plat and a pbotograph·wc= Abmitted). 4521 Dexter Stn:et 
(an approved 1971 plat and a photograph were submiUm), 2817 'Woodland Orivc (an approved 
1994 pmmit and plan were submitted) and 2900 BaJlma Place (an appmwd 1994 pc:rmlt 111d 
plan wen, submitted). In addition, there~ accessory buDcUnp wit 2810 44th Street, 4400 Dexter 
Snet, 2930 44th Street, 5063 Overlook T~ 2923 45th Street. 2910 45th S1rcCt. 3000 45th 
Street. 4833 Rockwood Parkway mid 4934 Indian Lane which me of similar size and scaJe·to the· 
subject building. 

• i. 1be Zoning Regulations set miufmurn vca and bulk s1andardJ to pievcnt advmc 
Impact. The R-l•A District fs the most restrictive distrJct in the Regulations. Neither the z.oniDg 
Administnitor nor the Board of Zoning Adjustment in an appeal has the authority to amend the 
Regulations to add :fbrther standards or requirements. · 

j. The Zoning Adrnini~ may legitimately inquire as to whether a bulltfina is an 
accessory building. Once a building has been determined to be accessory, the ,Zoning 
Administrator must then determine only whether the proposed construction meets the spccµjc 
reqwrements of the Regulations. It would be an abuse of discretion for the Zoning Admmistrator 
to apply other limitations or requirements not specified in the Regulations, such as me, location 
arc:hoiccofD,l8tcrials. 

S8 
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.k. The Z.On.fng Rlgulations do not require the Z,oniag Adminis1mtor to consider the 
potenifal adverse impact of an accessoiy buildJna on other properties. 

Mr. t,ynch, the intervenor~& mchitect testified that the square footqe otthe pool house 
would be reduc:ed ftom l ~75 square feet to- 818 square feet, mDnS than 400 sq~ feet, and that 
tlus constituted a n:ductim.i in scale aJ ordered by the Bomd. On.crmm-examination, Mr. Lynch 
acknowledaed tbal the JXK)l h"ouse was 710 squan: feet. as. folmd by tbc Board in fts prior 
decision, and that the alterations to the loft ipace did not reduce the square footage of the pool 
house since that-space was not, and Js not, considered part oftbe structum's square footage. Ia 
face, Mr. Lynch acJcaowledgcd dl8t Mr. Davidson had chaDcmpd. and ·the Board had njected, a 
mnflar assertion by the appellant Jn the prior matter. lbus, tbe only reducdon Jn the size of the 
pool house proposc4 by Mr. Davidson was the height aftbe pool house as a result of the removal 

. of the hip roof and its replacement with a flat root 

Ms. McCarthy responded 1D the exhibits nslicd on by ·tbl, ~r showing other 
accessory bulldlnp. Ms. McCarthy stated that it was aot appropriaio to use those buildings as a 
pidc to d~aing what was custornmy· for an acces.toJy pool house because some of the 
buildmp arc amages which are treated difmrmtJy by the Zomns ~ans and are 
customarily Jaraer than pool houses. Further, only one of the exhibits was a pool house and it 
included an enclosed pool, not a customazy accessory · s1rUctUre. She noted that many of the 
buildings wac permitted because they may have bem authodzed under other Z.Onlng 
Rep!adons and wem not acces.smy buildings. such as one wmch was.located cm a .separate lot or 
those MJich were attached to the main residence. 

Tho appo!Jant argued that the Court of Appeals rejected the mrervmor·s position that "me 
Zoning Adminfmator ls limited to dctaminfng whether mi application -for a building permit 
complies with the ~c rcqujremcnts of tho Zomna. R.egulatlom• • 

.Advismy Neighborhood c.ommisskm 3D~ by letter dated Januazy s. 1995, ·~ the 
appeal. 1be ANC stated that even with the altemticms. the "pool ·house. would idD be much too 
large and tar too imrusive to meet the zoning requiremeo11 and compl7 with the Board" prior 
decision." Furtbennore, ANC 3D ·supported Mr. Bottni=r's QJ)fnfon, exp. ssed in his July 19, 
1994-lettcr to Mr. Davidson, that the pool house abould be reduced ID size to 430 square feet. 

The Wesley Heights Historical Society supported the appeal, by the ICStimony of George 
Watson, its president, and by copy of a letter to the Zoning Administrator dated January 24. 
1995. The Society stated that the poof house would &till be too Imp In overall bulk and floor 
area-to qualify as an accessoiy building. Even with the removal o:f'the mp mat; the height would 
still be too high and intrusive on the privacy of Mr. Bane's poped)'. Tho Society also CODCUnCd 
'With Mr. Bottnu's opinion that the pool house should contain no more than 430 square feet. 

FINDINGS OF PACI) . 
Based on the issues raised and the evidence of record, the Board finds as follows: 

.S9 
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1. Pool houses should be compared to other pool houses to dctermfnc whether what Js built 
Js custommy • . The custommy size for an accessoiy pool house building Jn tho District of 
Columbia is 400 to 500 ~feeL · 

2. 1lie pool house conmuctcd by Mr-~Davidson will not be reduced in scale by altetina the 
roa:ffiom a hlp roof to a tlau:oot. since no other aspect of.the size of the pool house Is 
being proportionately reduced. 
-

3. The pool house, as revi~ docs not reduce the SC?SJe or alter the design enough to meet 
the intent of the Board's decision fn Appeal No. 154S3. 

4. The specifications in tbc July J9. 1994 letter fivm Joseph Bouner to Mr. Davidson were 
consistent with intentJons of tho Board's decision fn Appeal No. 15453. 

CQNCLUSJQNS OF LAW AND OPINION: 

Based on the evidence of recoid, the Board concludes that tbo appellant Is cballciigiq the 
decision of the Zonlna Administrator to issue a buildina pcmlit far ccmslruclion of a pool house 
structure: at 4524 Garfield Street, N. W. 

In fts prior order !dated to the subject property, the Board din:dm the Jntemmor, Mr. 
D~dson to ~ust d>O dcsip and reduce the scale of the pool house to make it comistcnt with 
Its use as an accessory building. The Board fs of the opfnfon that the appellant haS. demonstrated 
Chat the subject structure has been desiped to be in excess of what is eustomariJy incidental to a 
pool in a residennal property in tho Dbtrict of CoJwnbia. 

The Board concludes that on Octobers, 1998, the Znrnna AdDlinisllator em:d in da:idiq 
to Issue a building ~t, under the accessoiy bufldlng provlsloas oftbe Zmung Rep)adons, for 
construction of the.structure at the subject P"ffl"'isea 

.:.:. 7be Board -concludes tbai · the Zoning .Adminislmtor has the discndon to defamine 
whether a proposed building .constitutes ID ICC= SSCl.ry structure under' tho Znning Regt,ladons, 
aside from its strict compliance with the =lmical requiremcnts of tho90 Regulations. In 
exercishlg that c:Hscretlon, the .zonma .Adp,inlsfJatut 4JaY consider such &cmrs as what ~ is 
beiDg made or the structure and the appropriate me and scale for the a.ccessol)' structure, ~ 
compared to the sizes and scales of" sirniJsr accessory structures in the Dlstdct of Columbia. The 
Bomd credits the tatimony of tho appellant's expert 1hat pool houses in the Di.smc;t of Columbia 
are customarily between 400 to SOO sqwuc feet. In doing ao. the Board Iejcc:&s tho imcrvrmor•s 
argument that the &iz.l: of non-pool house accessory builcfinas can be a guide to what Is customary 
for a pool house. To conclude otherwise would permit a property owner to construct in a rear 
yard a variety of accessory bwldings, such as tool ~ a garage a pool house and other 
buildings of equal size without regard to their customazy use and impact on a resfdmtial 
neighborhood, if they meet other area requimnents of the Zanin& Regubmom. Such a result 
would be unreasonable. The Board is of the view that the Zoning 0-mmission clearly intended 



APPEAL NO. 16020 
PA.GENO. II 

to treat ~h accessory building ditfcrmtly. dq,erufias on b. customary mr: a.ad use. This is 
demonstrated by the promulgation of regulations aoveming accessmy buildings used as garages. 

The Board :further concludes that, in exercfsing di.scrction to dotermfne Whether a 
proposed structure ~s . an alCCC~ structuto, the -Zomna Aclmmfstmtor may take into 
consideration the proximity of the~ to the lot Dnes of ab~ properties. · 

The Board acknowledges that the Zonq Admfnistmtor made an dort to brlna the pool 
house structure Into compliance with the Board's decision in AppeaJ No. 15453. In his lotter of 
July J 9, 19941 the Zoning Admmisfmtor reqund that the property be .changed in very spec.Ifie • 
way.s. Not only did he require that the structure~ nduced by 350 squam ~ he also discussed 
limiting it to one story without a storage loft, n:duciDa the height by two feet and changing the 
interior layout or design of the structure to limit tho uses to pool house-type uses. However, the 
buUding permit was issued without requiring dmt tbcsc changes be made. lberetore, the 
building pennit that was issued to Mt. Davidson. which requires • minimal nduction in the 
height of the structure and alterations to the· interior of the pool house, does not address the 

· Board's direction that the scale of the building be reduced. The Board notes that 1he pool house 
remab1s almost twice as large as the sfzo or other pool houses rhat have been constructed a 
customarily incidental uses to single-family .raidences. Furthermore. the proximity of the pool 
house to the appellant's property· lin~ makes the structum appcsrthat mudi more out of scale. 

The Board is of the opinlon that if the delineated dianges had been made, the p()OI house 
would be consistent with the Board'• prior order ed with the intended meanmg of the teim 
--accessaey buildmg• in the Zonina Regulations. Therefore, 'the Board concludes that the Zoning 
Admmistrator erred in authorizing the issuance of the bulleting permit mihout requiring that 
th=o ~es be~. · 

In light of the foregoing, it is hc:icby ORDERED that the APPEAL is GRANT.ED and 
tho DEOSJON of the Zoning Administrator fs REVERSED. 

VOTE: 3 -1 (Susan Morgan Hinton, Maybelle Taylor Bc:nnctt and Laura M. Richards · 
to grant end reverse; Craig Ellis opposed to the motion; AngelF. C1amts 
not votln& not having ~eanl the case). 

THE EXCEPffONS PROCESS: 

This order was issued a a proposed order punaant ta the provisfo,111 ot D.C. Code 
·Section 1-l509(d). The proposed order was sent to aD parties on November 12, 1998. The 
filing d~dline for excepfiom .ad argumea1s was Friday, Deeember 4, 1998. The deadline 
for respomes was Monday, December 1', 1998. No party to fhJs appeal filed aa:eptJom or 
•rguments relating ta tlle proposed order, therefore, the Board of Zoninc Adjustment 
adopts and Issues this order as Its final order in this case. 
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BY ORDER {!F TSE BOARD OF ZONING ADJUSTMENT - sm:u A CROSS REID,. 
BETf¥ KING AND ~YB. GILREATH. 

ATJ'ESTED BYa 

Final Date of Order: DEC 2 I J998 

UNDER 11 DCMR § 3103.I. "NO DECISION OR ORDER OF THE BOARD SHALL TAKE 
EFFECT UNTIL TEN DAYS AFIER. HAVING BECOME .FINAL PURSUANT TO nm 
'SUPPLEMENTAL RULES OF P.RAcnCE AND PR.OC£DURE FOR nm BOARD OF 
ZONING ADIUSTMENT. . 

ORDl6020ffWR 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

Mr. Michael D. Johnson 
Zoning Administrator 

29 August 2000 

Building and Land Regulation Administration 
Suite 2000 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Johnson: 

Reference my July 25th letter, a copy of which is enclosed. 

Since it has been well over a month since our meeting, when may I 
expect a detailed reply to my talking points paper and specific questions l 
raised about projects at 4417 Garfield Street and 2708 - 44th Street? 

Hoping for El prompt answer, I am 

Enclosure 

Sincerely yours, 

William E. Timmons 

9HIH0Z :.! Cl 3~H .:U0 ·~ra 
03J\1383H 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

7 September 2000 

Theresa D. Lewis 
Deputy Director for Operations 
Department of Consumer and Regulatory Affairs 
Suite 9500 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Theresa: 

May I ask your good offices once again to try to get a substantive 
response to inquiries I have made to the Zoning Office? 

You may recall that JoAnn Spencer set up a meeting for June 26th 
but called that morning to report that Mr. Lourenco was not in the office 
and the meeting would have to be rescheduled. It next was planned for 
July 14th in your office, but for some reason it was not on your calendar 
or any of the other officials. Nevertheless, you called around and Mr. 
Noble came. You said that if I would leave my summary notes you would 
organize another meeting in ten days with all the parties, and they would 
have written responses to my questions with citations of appropriate 
regulations. The third session was scheduled for July 25th. 

Mr. Noble, Mr. Johnson, and Mr. Bello were present on the 
assigned day, as was the President of the Wesley Heights Historical 
Society, Mr. George Watson. Unfortunately, the Zoning officials did not 
have my written questions and had never seen them. Nevertheless, I felt 
the meeting was productive. Mr. Johnson promised to look into a 
number of issues and give me a prompt response. Additionally, I 
requested a written memo summarizing the issues we did focus on. That 
was 44 days ago and no written reply has been received although I have 
written several follow-up letters to Mr. Johnson. 

Copies of recent communications are attached for your 
information. 

Thanks for anything you can do to assist. 

Since;ely, ,I? ;f_. _ •H~_,_,. __ ) Y.t&~. ~,n,v' 

6lf 



Mr. Michael D. Johnson 
Zoning Administrator 

William E. Timmons 
442(i Garfield Street, N.W. 

Washington, DC 20007-1142 

22 September 2000 

Building and Land Regulation Administration 
Suite 2000 
941 North Capitol Street, N .E. 
Washington, DC 20002 

Dear Mr. Johnson: 

Reference my letters of July 25 th and August 29th
• Why do I get the feeling I am 

being "slow walked" by your office? 

It now has been 58 days since you promised a written report on the items we 
discussed in Theresa Lewis' office on July 25th

• You may recall it took 141 days of 
repeated letters before that meeting was scheduled and then only when a Member of 
Congress intervened: 

I gave you a written series of zoning concerns of Wesley Heights residents, the 
Historical Society, and the local ANC. I hope a substantive response will be forthcoming 
soon. 

Sincerely, 

William E. Timmons 

b~ :fJ Ud 61 JVH HDZ 

9HIHOZ .-10 j ~lU.:10 ·:ra 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Building and Land Regulation Administration 
Office of the Administrator 

Mr. William E. Timmons 
4426 Garfield Street, N.W. 
Washington, D,C. 20007-1142 

Dear Mr. Timmons: 

February 5, 2001 

Thank you for your letters of May 8th and July 25, 2000. I apprecia.te your taking the time to 
meet with Building and Land Regulation Administration (BLRA.) staff to discuss issues of 
concern to you which impact your community directly. I apologize for the delay in responding. 

We all came out of the meeting with a consensus on the building he:ight issue. We are all in 
agreement that the broad definition of building height, as defined in. the Zoning Regulations, is 
distinctly a separate issue from the mode of measurement. Toe mode of measurement may vary 
depending on the zoning district in which a subject premises is located. I have enclosed a 
highlighted copy of the relevant sections of the regulation for your convenience. 

The language of the regulation is clear. For those districts in which the height of building is 
limited to forty feet ( 40ft), the Zoning Administration is allowed the discretionary authority to 
take that measurement from the middle of the front wall at finished grade. Th~ mandatory 
language "shall" which has been the subject of your focus in understanding the height issue, 
serves only to set the maximum height attainable in any district sub)ect to the allowable mode of 
measurement. 

We were all in agreement about the "structure" issue; that is, that th-e general definition of what 
constitutes a structure has limited bearing on what counts toward lot occupancy percentage 
calculations. The more appropriate section of the regulation is that which defines "Building 
Area." 

With regard to the garage issue, we discussed the relevant section, which addresses a garage as 
an accessory structure, the prescribed locations and limited height. 

941 North Capitol Street, N.E .• Suite .. , :fividhiq'6nUiff.i&o2 Phone: (20Z) 442-4455 Fax: (202).442-4863 
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Section 2300.2(a) of the Zoning Regulations allows a private garagr~ that is an accessory building 
in a residence district to be located within a rear yard or beside the main building under specific 
provisions. Section 2500.3 limits to thirty percent (30%), the occupancy of such rear yard by an 
accessory building. Section 2500.4, DCMR Title 11, the Zoning Rngulations, limits the height 
of an accessory building to no more than fifteen feet (15) and one (l) story. 

You stated that you were specifically concerned with the height of the "garage" at 4417 Garfield 
Street. A reduced sized copy such as the one attached to your letter may not provide an accurate 
scale for measurement. An on site measurement of the height in red terms through site 
inspection by a zoning inspector will provide the true measurement. These measurements will 
determine the habitability of the subject space. 

Section 2300.2(a) of the Zoning Regulations allows a private garage that is an accessory building 
in a residence district to be located within a rear yard or beside the main building under specific .. 
provisions. Section 2500.3 limits to thirty percent (30%), the occupancy of such a rear yard by 
an accessory building to no more than fifteen (15ft) one story. 

Thank you for your commitment to our city. I applaud your keen se::nse of civic responsibility. I 
encourage you to continue to assist us by communicating your concerns. 

Enclosure 

cc : Carlynn M . Fuller, Interim Director 
Theresa Lewis, Acting Administrator, BLRA 
Michael D. Johnson, Zoning Administrator 

6r 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

15 February 2001 

Mr. Denzil L. Noble 
Deputy Administrator . 
Building and Land Regulation Administration 
Department of Consumer and Regulatory Affairs 
Suite 2000 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Noble: 

I very much appreciate your letter dated February 5th that I 
received on the 14th . I recognize I have been a paiq in the neck to the 
Zoning Office, but that discomfort doesn't approach the frustrations the 
citizens o( Wesley Heights have experienced trying to get rational answers 
from the DC Government. Unfortunately, your letter has a number of 
errors, misstatements, and omissions that I feel compelled to call to your 
attention. 

You cite my letters of May 8th and July 25th last year but do not 
reference mine of February 7 th, April 24 th , May 22nd, June 6th, June 12th, 
August 29th, September 7 th, November 1st, November 30 th, and December 
4th - all in 2000- and January 25th 2001. I trust you have them all in 
your file. 

At our meeting last July 25 th I was encouraged because although 
your colleagues did not have answers to aH the questions you heard 
firsthand our community's concerns and promised to give me a written 
report on all issues with referenced provisions of the Code within 10 
days. 

Your letter states incorrectly that we all came out of the meeting in 
July with a consensus on .building height and had an agreement on the 
"structure" issue . . You wrote that you were enclosing a highlighted copy 
of relevant sections of the regulation for my convenience, but there were 
no enclosures with your letter. 

:::,, 

~ On page two, paragraphs one and three are virtually identical that 
2fan only lead to the conclusion the letter was not read before signature. 
9-Iowever, there may have been a reason for the repetition but, if.so, it 
~escapes me. 
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Building Height. At our July meeting I pointed out that the Code 
states that in our neighborhood the height shall not exceed 40 feet 
measured from the level of the curb opposite the middle of the front of 
the building to the highest point of the roof or parapet. However, in 
those districts in which the height of the building is limited to 40 feet the 
height of the building may be measured from the finished grade level at 
the middle of the front of the building to the ceiling of the top story. 
Therefore, the principal regulation uses "shall" which is mandatory and 
takes precedence; the secondary requirement has "may" which is 
permissive and requires a deliberate decision by the Zoning Office not to 
use the more restrictive rule and should be based on some special 
circumstance. Qne such situation is a building on a rise or hill where it 
would be impractical and unfair to measure height from the curb. The 
lot at 4417 Garfield Street is flat, and the "shall" rule should apply. 

It was pointed out during our meeting that permit approvals and 
compliance inspectors for over 20 years have measured from the "may" 
grade level to the ceiling of the top story and have never used the "shall" 
rule. It was pointed out that to change the system now would be difficult 
to implement and unfair in the future to builders who could not take 
advantage of the extra height. I stated I understood the reasons, but I· 
did not agree that the law should not be fully enforced. Certainly, there 
was no consensus although I agree that mode of measurement is in the 
discretion of the government. One would hope there would be a uniform 
rationale for using the "may" provision since I suspect the drafters of the 
regulation had a good purpose in choosing "shall." 

Structure'. This is defined as, "anything constructed, including a 
building, the use of which requires permanent location in the ground, or 
anything attached to something having a permanent location on the 
ground and including, among other things, ... " Some of the illustrations 
cited in the Code are platforms, retaining walls, gas holders, and bridges. 
I fail to see why swimming pools, brick pillars, and patios are not 
considered structures since they clearly have permanent locations in the 
ground. 

t' 

The Wesley Heights ·Overlay District provides that structures may 
not occupy more than 30% of the lot. 4417 does not meet this test. 

The Zoning Office seems to mix up environmental requirements in 
Section 2503 with structures used to calculate lot occupancy in Section 
403.2. Regarding required open spaces, a structure, not including a 
building, no part of which is more than four feet above the grade at any 
point may occupy any yard required under the provisions of this title. 
This environmental provision is for light and air and does not waive the 
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lot occupancy limitations. (If structures under 4 feet don't count then 
the whole yard could be paved over!) 

Greenery. I understand from our meeting that the Zoning Office 
has never enforced the section of permit applications where the architect 
must certify the percentages of the lot devoted to building, paved area, 
and greenery. What value is the requirement to identify percentages if it 
is meaningless? 

Garage. I agree that the Code allows a private garage to be located 
within the rear yard without conforming to the normal setback rule. 
However, the garage at 4417 Garfield Street includes an expansion with 
living space that. I believe forfeits the garage exclusion from the required 
rear yard setback of 25 feet. If developers can add living space to garages 
and thereby avoid the setback restrictions then the purpose of the 
regulation is defeated. 

The architect's plans, drawn to scale, shows the garage is 17 feet . 
tall which is 2 feet above the height limit. You c.ontend that this may not 
provide an accurate scale and that an on site measurement in real terms 
through site inspection Will provide the true measurement. I agree and 
infer from this that your inspectors will, in fact, measure the height of 
the garage at 441 7 Garfield Street. 

I am puzzled, however, by your statement that these 
measurements will determine the "habitability of the subject space." I 
don't see what the height has to do with a garage being used as habitable 
space. 

Cellar. Your letter is silent on one of the major issues with which 
the community has concern and that I have raised repeatedly. Section 
199.1 clearly states that cellars may not have habitable rooms. A 
basement, on the other hand, is habitable, counts as a floor, and is 
calculated in the gross floor area. The Garfield house has a cellar with a 
large recreation room with fireplace, two maids' bedrooms, bath, etc. It ·· 
has no outside exit door and appears to have only two very small 
windows. Surely the regulation was drawn with fire emergencies in mind 
since in subjept house there is no escape other than up the interior 
stairway. 

It seems common practice for developers to build a cellar with 
considerable living spaces, thereby effectively adding GFA and an 
additional floor in contravention to the Code. 4417 has a cellar that is 
habitable and, therefore, in violation of the zoning regulations. 
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Swimming Pool and Retaining Jall. I pointed out that the original 
plans and permit for 4417 Garfield do not contain a swimming pool and 
large, extensive retaining wall. These have been built virtually against 
the rear lot line. Was a permit issued? Do they encroach on the 
r~quired rear setback? Do they count as structures for lot occupancy 
purposes? (I should point out again that the definition of "structure" 
specifically includes retaining walls.) 

Occupancy Pennit. I had requested that the government not grant 
an occupancy permit for the Garfield address until various complaints 
were settled. I gather this was not honored since a family moved into the 
house before it was even completed {and still is not finished). 

2708- 44th Street, N. W. After months of complaints by the Wesley 
Heights neighborhood the government finally in February 1999 found 
subject property in violation of a number of zoning requirements. · 
However, repeated efforts by the ANC, Wesley Heights Historical Society, 
and individual neighbors to have the building brought into compliance 
have been unsuccessful. For two years we have been unable even get a 
status report on the government's compliance order. I raised this again 
during our July meeting. 

Mr. Noble, I have focused primarily on the project at 4417 Garfield 
Street, but this is only one example of what is going on throughout 
Wesley Heights and Spring Valley where there are another half dozen 
similar situations: Developers know they can build almost anything 
without fear of the government enforcing zoning regulations, and those of 
us wishing to maintain the character of the neighborhood are losing the 
battle. · 

I remain hopeful that we can reach closure on the disputed 
property by receiving meaningful explanations of each issue outlined 
above. Thanks for reading through this letter. 

Sincerely, 

JJ/Phi4-~ 
William E. Timmons 

cc: Carlynn M. Fuller, Interim Director 
Theresa Lewis, Acting Administrator, BLRA 
Michael D. Johnson, Zoning Administrator 

7/ 



GOvEr.2~1\1EN'!' OF THE DISTR:CT OF COLUMBIA 
DEPART vfE_,.~T OF CONSUMER Am1 REGULATORY AFFAIRS 

Building and Land Regulation ~dministration 
Office of the Zoning , i.dministrator · . 

William E. Tim not: 1 

4426 Garfield Street~ tI'-7; 
Washington, DC 20007-1142 

Dear Mr. Timmons: 

P** I 
May 18,2001 

Please accept my apology for all ~rr01·J, ~.d~~·ta~me.n~, and omissia~ 
evident in my lttter of February 5th. Those errors "Wer~ typo;,.rraph;r.~ ~ 
not intended to nislead or misinform. 

For pr1poses of clarity, let me attempt in this letter to respond to you in a 
similar format i 1 which your letter was sent, and to reiterate the position of 
this office on ef .ch subject heading. 

Building Heigh:~ 

Section 400.1 of Title 11, the Zoning Regula.tio; :i-:;; sets thC; n1i~x;~,.un height 
attainable by. bt.ildings or structures in respective zones . Not withstanding, 
where otherwis ! specified in this same document, such height may be 
measured in ace :ordance with specified modes of 1ne~surement. Pursuant to 
Section 199.1 of the Regulations, ~t1::i '._•re.?• ~ise sp~c1fied that for districts in 
which building: i are limited to forty feet ( 40ft), sr:..;h height may be measured 
from the finish< :d grade levt:!l at the middle of ·:~1e front of the building to the 
ceiling of the tcp story. The subject premiJes is located in the R-1 district, 
which lin1its buildings to 40 feet of height. The mode of measurement of 
building height, which is provided for as an exception in Section 199 .1, does 
not necessitate ;uch discretionary application of mode of height 
measurement of buildings or structures as you alludeto in your letter. This 
mode of mea~su rement is uniformly applied as a matter of rule. 

941 North Capitol S ir !i·i, N.lt., Suite 2760 · Yashingto,1, DC 20002 Phone: (201) 442-4S60 Fax: (202) 442-4871 
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The word "shaU' mandates the maximum height attainable in respective 
zone districts; the word "may" is instructive on how to effect the 
measurement. ~'our interpretation merges the generic definition of 
"Building Heigl t" where the word "curb" is used as a reference point only 
and the schedufo of height limit where the word "shall" is used as a 
mandatory adve ~b. Therefore, I believe this office has properly applied the 
height limit as s,,t forth in the Zoning Regulations with regard to 4417 
Garfield Street, NW. Hence nj violation on height·exists with respect to the 
principal buildir ,g~ 

Structure: 

B"ased·:~n our in:erpretation of what counts in tho.perce~age of lot 
occupancy, whi ;his based on the definition of"Building Areit' io. Section 
199 .1 of the Z'?J 1ing Regulations, it is the position of this office that ¾, 17 , 
Garfield Street , :omplies with the limitations cf Section 1543 .2 of Titfe .i i 
Clearly the defi: Jition excluder "an.y Fi-oj: ;:;tions into open spaces authqrj.zed 
elsewhere in this title" as fences, retaining walls, and structures, which 
do not exceed fi>ur feet (4ft) above grade pursuant to Section 2503.2 are. 
For similar logi ;al reasons, swimming pools, brick pillars and patios are not 
computed in pe: ~centage of lot occupancy calculations, though I agree with 
you tha~ they ql tali~ as structures as defined in this Title. 

I agree that Section 2503.2, which permits structures no higher than four feet 
from grade at ai 1y point, to occupy any yard, seemingly implies possibility of 
100% l_ot cover 1ge. However, this argument is refuted by the limitation 
plac'ea· on such encroachments by the definition of "Yard" provided for in 
Section 199.1 cf the same title. Such encroachment is limited to fifty 
percent (50%). The definition of"Yard" as provided for in the 
aforementionec . section is as follows: 

Y~ .rd - An exterior space, other than a court, on the 
SE me lot with a building or other structure. 

A yard required by the provisions of this Title shall 
be~ open to the sky from the ground up, and shall not 
b,} occupied by any building or structure, except as 
S· Jecifically provided in this title. No building or 

73 
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str 1cture shall occupy in excess of fifty percent ( 50%) 
of a yard required by this title. · 

Greenezy: 

Please refer to_ Section 25 03 .1, which provides that required yards be 
unobstructed an ::l open to the sky from grr.und up, unless otherwise 
specified. Certa nly, patios and in ground swimming pools cannot be 
deemed obstruc :ions above grade, or that where provided, cohstitute an 
impediment to the openness of the sky. Tht. value ofthe gree!le,ry · 
percentage request in the building permit application informs the 
Environmental : )epartment about "ihe soil and erosion control measures that 
may be necessa 1' as a function of the size of lot upon which a proposal is 
requested. It should be noted in the Wesley Heights Overlay zone, there are 
no applicable mandatory ·requirements for greenery. It is instructive that in 
the University 1 ·errace/Chain Bridge Overlay distric~, the Regulations 
impose an impervious surface to lot ratio limit (Refer to Section 1567.2). 

Garage: 

A private acces ;ory garage conforms to setback rules that apply when placed 
within a requirf d rear yard, provided it is in strict adherence to the 
provisions of S,~ction 2300.2(a) and (b) of the Zoning Regulations. 

2300.2(a) and (o) allows a private accessory garage to locate within·.arear 
yard or a side yard and to be set back a distance 12 feet measured from the 
centerline of an alley it abuts, if any. Section 2500.2 mandates ·all 16ther 
accessory struc:ures to be located within a rear yard. An accessory bw;ding 
can be so desig :ied as to serve multiple functions, so long as those :functj ons 
constitute uses that are customarily incidental to the principal .residential use. 
A pool house, ~ uch as proposed at 4417 Garfield even when designed as an 
extension of a J ,roposed private garage structure, is a use that is recognized 
as being custor1arily incidental to the principal use. Field verification of the 
height of the a~ cessory structure indeed confinns your pei:3ition that the 
structure exceeds the fifteen feet (15ft) maximum allowed an accessory 
structure. 

7C/-
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This office will ~inbark on an abatement solution and inform you of such at 
the commensure te time of final abatement action. 

Cellar: 

The term "Habi1:able Room" as defined in the Zoning Ragulations only deals 
with such room:: in an enclosed space as would be ~-.;voted to bedrooms for 
sleeping or livir g purpos~s .. Your interpretation would virtually render 
"corridors, hallways, laundries and bathroom,..·· on floors at or above the 
main level "inh, Lbitable rooms" because this definition excludes these 
spaces. Clearly, that is not the intent of the definition. Cellars, which 
conform to the 1 ninimum requirements for light, ventilation and headroom 
height stipulate, I in the building codes (Refer to 1996 BOCA; Chspter. ! 2) 
could;be habital,Ie and occupiable space. Please refer to Sections 1202.1, 
1204.1 and 120 5 of the 1996 BOCA Codes. The BOCA codes; in section 
502.0, define a ·Jasement as "that portion of a building which is partly or 
completely belc w grade". Clearly this definition includes a cellar which in 
the Zoning Reg llations is defined as "that portion of a story, the ceiling of 
which is less th; m four feet ( 4 ft) above the adjacent finished grade" This 
definition does not reflect upon the habitability or occupiability of such 
space other thru t what is stipulated in the Building Codes. 

Your interpreta :ion is faulty on context because it merges the definition of 
"Habitable Room" and "Cellar" without reference to the Building Codes' 
position on the habitability or occupiability of space. 

Swimming Pool and Retaining Wall: 

This work was granted under Permit # B427286 issued June 6, 2000. 

Occupancy Permit: 

Pursuant to Sec tion 3 203 .1, a certificate of occupancy is not required for use 
of a building a~ a sing]e-family dwelling. 
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I applaud your t,macity and perseverance in pursuit of your civic duty and 
apologize because I recognize our office's responsiveness may not always 
have been timel: r and adequate. 

The Department has erred in issuing a permit to 4417 Garfield Street, NW 
only with regru·c I to the height of the accessory structure. Pursuant to 
Section 3100.2 •>fthe Zoning Regulations, this decision can be challenged 
through an appeal to the Board of Zo.aing Adjustments. 

With respect to 2708 - 44 th Street, NW, I am sure you can appreciate that the 
wheel o~due pr :>cess is often slow, but rest assured that I would inform you·~ 
in the event off ubstantive movement in our Compliance Enforcement 
Division, wher(: abatement rcmed~· is still being pursued. 

TB/er 
441 7 garfieldstJ 1w 

Respectfully, 

~ 
\ 

Toye Bello, Chief 
Zoning Review Branch 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affair; 

Office of the Direct-or 

December 21, 2001 

The Honorable Kathy Patterson 
D.C. Councilmember, Ward 3 
1350 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Re: William Timmons 
2708 44th Sfree~ N.W 
4417 Garfield Street, N. VI. 

Dear Councilmember Patterson: 

*** 

I am informed that the Zoning Division has constructively engaged Mr William 
Timmons over the two referenced properties and has provided written interpretations of 
the Zoning Regulations as they apply to num~rous elements of the coru.truction of two 
new single family dwellings at each site respectively. 

The Zoning Office contends that it has fully provided Mr. Timmons with an explanation 
of the applicability of the zoning regulations to all his questions regard ng construction ct 
the referenced sites, but concedes two outstanding issues, one at each r ~spective prope~,. 

Although Mr. Timmons disagrees with the interpretations provided by the zoning office 
in all respects, following arc what I understand to be the outstanding is :mes at each 
subject premises: 

1. 2708 44th Street, N.W. 

Subsequent to the issuance of a revised building permit. the att .c space of a 
new single family dwelling under construction was converted 1 or purposes of 
human habitation, thereby constituting a fourth story, in violation of the three (3> 
story limitation of the Zoning Regulations. For a ·combina:tion of reasons, this 
permit was inadvertently issued to the builder/developer, who 1 hen, on 
good-faith reliance on said permit, built out the attic space. TI is property was 
subsequently sold to the current occupants of the property. 

,,,,'1;f~1<-1,,941~'1!1.C.ap1tol Street. N.E., Suite 9500. Washington. D.C. 20002 W.m~~;w=· 
_"V~t'/0 j- Phone: (202) 442-8947 Fax: (202) 442-9.4i· - . D •. ,_~•? __ ,~•~·if! 

, O , _L , 1 L , -r I M .1,; / JJJ, 11.,i'i 
~()p - . ..a/J'CC ~ )1-' / I ,~1~, l _'P;Bf-14 'Jt.YJ 
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2. 4417 Garfield Street. N.W. 

An accessory structure was constructed to a height of seventeen , ) 7) feet 
in excess of the height limitation of fifteen (15) feet, as prescribed by the 
Zoning Regulations. This permit was also inadvertently issued t J the 
builder/deve~oper who has since sold the property to the cun:ent Jccupant. 

My understanding is that both of these issues present a quandary ofretrc,active 
enforcement. I also understand that case law may not be kind to the abf ity of the 
Department to force enforc·em~nt aetion upon a construction carried to completion 
on a construction permit duly issued by the government, even if issued j n error, provid-ed 
such pennit was_-not obtained on false information. 

I am having the Zoning Administratoi:, in conjunction with our General Counsel evaluate 
this yery issue an~ provide a determination in no later than tnio-weeks from the date of · 
this letter. I will instruct Toye Bello to inform Mr. Timmoc.s of the decision of the 
general counsel as. soon as it is ayail~Ie. 

I assure you that the Department will continue to strive towurds an erro:~-free 
environment and vigorously enforce the Zoning Regulations to the ma.JI imum permitted 
by law; 

Director 

Cc: Theresa Lewis 
J. Gregory Love 

Denzil Noble 
Toye Bello 
William Timmons 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Building od Land Regulation Administntion 
Office of the Administrator 

Mr. William E. Timmons 
4426 Garfield Street NW 
Washington, D.C. 20007 

Dear Mr. Timmons: 

, ** * I 

February 26, 2002 

This letter is in response to your inquiry regarding Wesley Heights community to have the 
government enforce the zoning regulations on two subject properties, 2708-44th Street, N.W. 
an<l 4417 Garfield Street, N.W. I am informed that the Zoning Division has constructively 
engaged you over the two reference properties and has provided written interpretations of the 
Zoning Regulations as they apply to numerous elements of the construction of two single family 
dwellings at each site respectively. 

My understanding is that both of these properties present a quandry of retroactive enforcement. 
I also understand that case law may not be kind to the ability of the Department to force 
enforcement.action upon a construction carried to completion on a construction permit duly 
issued by the government, even if issued in error, provided such permit was not obtained on false 
information. 

The Zoning Office provided you with an explanation of the applicabillity of the zoning 
regulations to all your questions regarding construction at the reference sites. Although you 
disagreed with the interpretations provided by the zoning office, the Department will continue to 
strive towards an error-free environment and vigorously enforce the Zoning Regulations. 

Thank you for your time and patience concerning this issue. If you have any further questions, 
please contact Robert Henry, Special Assistant, Building and Land Regulation Administration, at 
(202) 442-4677. 

Sincerely, 

:;?-?~&a • 

J. dregory Love 
Administrator, BLRA 

cc: Robert Henry 
#113340 

941 North Capitol Street, N.E., Suite 2000, Washington, D.C. 20002 
Phone: (202) 442-4455 Fax: (202) 442-4863 
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Mr. J. Gregory Love 
Administrator, BLRA 
Suite 2000 

William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

1 March 2002 

941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Love: 

ViECEJ\.'E.D 
O.C. OFFl CE CF ZONI NG 

Z!DJ fMY f 9 PH LJ: SQ 

Thank you for your letter dated February 26th about failure of the 
District of Columbia government to enforce the zoning regulations. 

Because of identical language, it appears your letter was drafted by 
the same zoning staff that prepared DCRA Director Clark's response to 
Councilmember Kathy Patterson on 21 December 2001. I wrote Mr. 
Clark on 2 January 2002 (copy enclosed) with important background on 
the two properties in question. I have not received a reply or even an 
acknowledgement even though on 15 February Councilmember Patterson 
wrote Mr. Clark requesting he respond and take appropriate action. 

I need to point out that the Zoning Division has not, as you allege, 
"constructively engaged," "provided written interpretations of the Zoning 
Regulations," or "provided you with an explanation of the applicability of 
the zoning regulations to all your questions." I requested information 
from Mr. Toye Bello on 30 May 2001 (copy enclosed) and despite 
repeated follow-ups have received no reply. 

The purpose of my January letter to Mr. Clark was to make him 
aware that the government was alerted to zoning violations at 2708-44th 

Street and 441 7 Garfield Street during the initial stages of construction 
so there was ample opportunities to bring the buildings into compliance. 
In the case of the 44th Street property the developer also was given notice 
by the ANC and Historical Society that he had to comply with the 
appropriate regulations. 

You point out legal difficulties in eoforcing the law retroactively 
unless the building permit was obtained on false information. I call your 
attention to Mr. Armando Lourenco's 18 June 1999 letter to the 
developer of the 44th Street site that the permit contained inconsistencies 
that contributed to the government's approval and stated that the 
submitted plans were inaccurate. Mr. Lourenco wrote that if rebuttal or 



Mr. Denzil L. Noble 
Deputy Administrator 

William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

6 March 2001 

Building and Land Regulation Administration 
Department of Consumer and Regulatory Affairs 
Suite 2000 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Noble: 

I would be grateful if you could respond to my reply of February 
15th to yours dated February 5th . A copy of my letter is enclosed in case 
you misplaced the original. 

I am anxious to have answers to the several questions I raised. As 
you know, efforts to receive plausible explanations for what appears to be 
gross violations of the zoning regulations have gone on for many months. 

Thank you. 

Sincerely, 

~~ 
William E. Timmons 

cc: Carlynn M. Fuller, Interim Director 
Theresa Lewis, Acting Administrator, BLRA 
Michael D. Johnson, Zoning Administrator 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

21 March 2002 

Mr. David A. Clark 
Director 
Department of Consumer and Regulatory Affairs 
Suite 9500 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Clark: 

Reference my letters of 2 January and 15 February regarding 
violations at 2708-44th Street, N.W. and 4417 Garfield Street, N.W. I will 
be grateful if you could respond to the issues raised in those 
communications. 

There is another matter I bring to your attention about the 
property at 441 7 Garfield Street in addition to the illegal structure with 
which you already are familiar. 

According to the tax records of the District of Columbia this 
property has a land area of 9,000 square feet and building area of 6,995 
square feet. Provisions of the Wesley Heights Overlay District limit 
livable floor space in a residence to the sum of 2,000 square feet plus 40 
percent of the area of the lot. The first 600 square feet of a garage is not 
counted in the calculation. Therefore, 40% of 9,000 = 3,600 square feet 
plus the base 2,000 and 600 for the garage result in a total permitted . 
usage of 6,200 square feet. So, this site is almost 13 percent (795 
square feet) over the amount allowable under the Wesley Heights 
Oveday. 

I trust you will instruct the Zoning Office to enforce the law by 
bringing this project into compliance. 

cc: Honorable Kathy Patterson 
Chair, ANC 3-D 

_J;;:);(~ 
William E. Timmons 

President, Wesley Heights Historical Society 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

15 February 2002 

Mr. David A. Clark 
Director 
Department of Consumer and Regulatory Affairs 
Suite 9500 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Mr. Clark: 

Six weeks ago, on January 2nd, I wrote you a 15-page letter 
detailing efforts by the Wesley Heights community to have the 
government enforce the zoning regulations on two properties that after 
years of effort finally were admitted to be in violation by the DCRA. 

In that letter responding to yours of December 21st I pointed out 
that you were misinformed about Mr. Bello's having "fully provided Mr. 
Timmons with an explanation of the applicability of the zoning 
regulations to all his questions." Mr. Bello still has not answered mine of 
May 30th although I have written him many times. I provided you with a 
copy of his May 18th letter as well as my request for information. 

I pointed out in my January letter that the DC government was 
alerted by the ANC and Historical Society that the properties were in 
non-compliance before construction was well underway, so there was 
ample time to correct the projects. In one case the developer was notified 
early about violations of zoning regulations. 

I remain hopeful that you will provide a detailed response to my 
January letter and that Mr. Bello will reply to mine of 30 May 2001. 

Sincerely, 

_)bi(~ 
William E. Timmons 

cc: Honorable Kathy Patterson 
Eleanor Roberts Lewis, Chair ANC 3-D 
George E. Watson, Wesley Heights Historical Society 
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William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

29 August 2002 

Doris Parker-Woolridge, Esquire a 
Office of the General Counsel <· ~ 

-/ -\ 4~ 
DCRA <:'- "o ,y} 

'.-·:·1 u"' 
Suite 2000 ,;..·\ 'O 
941 North Capitol Street, N.E. \ 
Washington, DC 20002 \ 

Dear Ms. Parker-Woolridge: 

I hope by the time you receive this you will have fully recovered 
from the automobile accident and in good health and spirits. I can't tell 
you how happy I (and our ANC and Historical Society) am that a 
responsible and dedicated attorney is showing sincere interest in 
resolving outstanding issues in the Wesley Heights area. It has been a 
long and frustrating journey trying to deal with the Zoning Office, and it 
now looks like there is light at the end of the tunnel. Hooray for the good 
guys! 

2708 - 44th Street, N.W. 

I believe this property violates several zoning regulations of the 
Wesley Heights Overlay, not just the finished attic. However, I suspect it 
serves little purpose to raise these issues again. Mr. Bello was involved 
in the initial approval of this project. 

Your inspector reports that the attic is not used as livable space 
and therefore doesn't count as a story, is not included in building height, 
and the space not calculated -as gross floor area. This analysis seems 
strange to me. What is to prevent some future owner from easily 
converting the attic to livable space? 

The original computation shows gross floor area of 5,744 square 
f~t, but you. will see from the enclosed advertisement that it was sold as 
dfutaining over 7,000 square feel including 5-7 bedrooms. 
::r 

0~ 
~~ !: Time and time again I have called the Zoning Office's attention to a 
LrJ u . .2 ~sterious incident regarding this property. On 11 June 1999 I went to 
~~ ~ Office of Records Management in an effort to purchase copies of the 
1-,; ~ rciEi.sed architectural drawings for this construction. They were not 
~ t~re, and I was referred to the Central File Office. People there were not 
C) c--.. 
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able to loc;:ate the file on the office's computer. However, a courteous and 
helpful employee went through a series of loose-leaf books and did find a 
reference to it. The plans were not available because they were signed 
out by a Mr. Wayne Bowie and not returned. Who is Wayne Bowie I 
asked? Nobody seemed to know. Would he have been an employee of 
the DC government? Probably, I was told because nobody else can 
remove master file documents, only copies. Were they gofog to try to get 
them back I inquired? Since they didn't know Wayne Bowie they said it 
would be impossible to get them back. The staff brought in the 
supervisor who said all this was very unusual. I did some sleuthing and 
found that Mr. Bowie was employed by the developer of the subject 
property! Now the question arises why did the Central file Office allow a 
private citizen to remove the only copy of the plans? Why did the 
developer want ·the permanent office file when he and the architect ·surely 
had dozens of extra copies? No government official has ever expressed 
the slightest concern over this incident. · 

4417 Garfield Street, N.W. 

I am pleased that at long last the government is going to enforce 
the height limit on the garage at this site. This violation was pointed out 
in writing and in a personal meeting with Mr. Johnson, Mr. Noble, and 
Mr. Bello before construction was finished when there was time to 
correct the situation. Mr. Bello, particularly, was adamant the garage 
was in compliance. 

Doris, it would be extremely helpful to the ANC, Wesley Heights 
Historical Society, and individual neigh hors if your office would take a 
hard look at the language of the regulations - independent of the Zoning 
staff - about four issues that we have been unable to receive clear 
answers. 

Question: Are cellars, as opposed to basements, habitable spaces? /lJ l/ 
If the answer is yes, do they count as a story and in the gross floor area? 

Regulation: Section 199.1 states that a cellar is "that portion of a 
story, the ceiling of which is less than four feet (4 ft) above the adjacent 
finished grade." A basement is "that portion of a story partly below 
grade, the ceiling of which is four feet (4 ft) or more above the adjacent 
finished grade." A habitable room is "an undivided enclosed space used 
for living, sleeping, or kitchen facilities. The term habitable room shall 
not include attics, cellars, corridors, hallways, laundries, serving or 
storage pantries, bathrooms, or similar space ... " The regulation also 
states that, "For the purpose of determining maximum number of 
permitted stories, the term 'story' shall not include cellars, stair or 
elevator penthouses, or other roof structures ... " 

2 

gs-
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In addition to the Zoning Regulations, Title 14, Section 404.1 of the 
Housing Regulations states that, "Any room with more than fifty percent 
(50%) of any exterior wall area from floor to ceiling below ground level 
(using average level along each exterior wall) shall not be used as 
habitable room ... " 

Question: Can accessory building garages located within a rear 
f yard setback contain habitable space? If the answer is yes, what is the 

restriction on the amount of livable space permitted? 

Regulation: Section 204. l - The following buildings shall be 
permitted as acc;;essory building in R-1 districts incidental to the uses 
permitted in this chapter: (a) Private garage, subject to the special 
provisions of chapter 23; ... " Section 2300.2 - "A private garage that is an 
accessory building in a Residence district shall be subject to the 
following special regulations in regard to its location: (a) It may be located 
either within a rear yard or beside the main building; Provided, that if the 
garage is located beside the main building, it shall be removed .from the 
side lot line a distance equal to the required side yard and from all 
building lines a distance of not less than ten feet (10 ft}. Section 2300.3 
has a special provision - with limitations - to permit an artist studio in a 
private garage that is an accessory building. Also, Section 2500.5 
provides, "In an R-1-A or R-1-B district, an accessory private garage may 
have a second story used for sleeping or living quarters of domestic 
employees of the family occupying the main building." There are 
restrictions for this use; for example in 2500.6 it "shall not be located 
within the required rear yard." 

Note: To allow habitable space in garages in rear yard setbacks 
makes a mockery of the regulation that does not permit it. 

Question: Must the Zoning Office have legitimate reason to 
measure the height of a residence building from grade to the ceiling of 
the top story rather than the curb to the highest point of the roof? 

Regulation: In Section 400.1 of Title 11 it is mandated a residence 
building shall not exceed 40 feet in height and 3 stories tall in districts 
R-1 through R-5-A. Section 199.1 provides that the vertical distance be 
"measured from the level of the curb opposite the middle of the front of 
the building to the highest point of the roof of parapet." In those districts 
in which the height of a building is limited to forty feet there is an 
exception that provides the measurement may be from the finished grade 
level at the middle of the front of the building to the ceiling of the top 
story. 
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It is instructive that in Section 199.1 regarding building height 
there are five explanatory paragraphs for different circumstances: one 
uses "may," three use" shall," and another uses both "may" and "shall". 

Note: The differences between shall and may are obvious and 
intentional by the drafters of the regulations. Therefore, it appears the 
Zoning Office is required to make a case-by-case determination to use 
the "may'' provision depending on circumstances. 

Question: Are swimming pools, patios, and retaining walls considered 
"structures" and therefore counted in lot occupancy? 

Regulation: A S.tructure is defined as "anything constructed, including a 
building, the use of which requires permanent location in the ground, or 
anything attached to something having a permanent location on the 
ground and including, among other things, radio or television towers, 
reviewing ~tands, platforms, flag poles, tanks, bins, gas holders, 
chimneys, bridges, and retaining walls." The Wesley Heights Overlay 
District, Section 1543.2, provides "No _structure, including accessozy 
buildings, shall occupy an area in excess of thirty percent (30%) of the 
lot ... " but there are exceptions for lots smaller than 6,667 square feet. 

Note: The Zoning Office relies on Section 2503.2 regarding 
projections into open spaces that do not exceed four feet above grade as 
not constituting "structures." However, this is an environmental section 
for open spaces to allow light, air, and water and has nothing to do with 
lot occupancy. If the regulation drafters meant to exclude structures 
under four feet they would have written it into the principal section of 
"anything constructed." Theoretically, I suppose an owner could cement 
over his entire yard under the Zoning Office's position. · 

Thanks again for your continuing interest in these important 
issues to the District of Columbia. 

Sincerely, 

William E. Timmons 



WfWam E. Timmon• 
4426 Oufleld Street, 11.W. 

Wallhlnston, DC 20007-1142 

23 October 2002 

Doris Parker-Woolridge, Esquire 
Office of the General CounseJ 
DCRA 
Suite 2000 
941 North Capito] Street, N .E. 
Washington, DC 20002 

Dear Ms. Parker-Woolridge: 

It has been three weeks since I Jast wrote you requesting replies to 
my letters of 29 August, 9 September, and 24 September about failure to 
enforce illega.Tcorrstruction at 2708 - 44th Street, N.W. and 4417 Garfield 
Street, N.W. In my letter of.2 October I enclosed copies of previous 
correspondence for your information. 

I remain interested in receiving substantive replies. Thank you. 

cc· David A. Clark, Director, DCRA 
John Finney, Chairman ANC3-D 

Sincerely, 

Yd61i,/ch1f'~,CCN(..I 
William E. Timmons 

. ;.;:t,;:;;~·:;·:;;i~fil Sociefy 



William E. Timmons 
4426 Garfield Street, N.W. 

Washington, DC 20007-1142 

OCR)\ 
OFFICE OF HIE 

GEMFP t I r~qUHSEL 

2002 OCT 2 S A ll: 5 1 

23 October 388.i~o. ___ _ 
Doris Parker-Woolridge, Esquire 
Office of the General Counsel 
DCRA 
Suite 2000 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Ms. Parker-'V✓oolridge : 

GffERfO _____ _ 

It has been three weeks since I last wrote you requesting replies to 
my letters of 29 August, 9 September, and 24 September about failure to 
enforce illegal construction at 2708 - 44th Street, N.W. and 4417 Garfield 
Street, N.W. In my letter of 2 October I enclosed copies of previous 
correspondence for your information. 

I remain interested in receiving substantive replies. Thank you. 

cc: David A. Clark, Director, DCRA 
,John Finney, Chairman ANC3-D 

William E. Timmons 

George Watson, President, Wesley Heights Historical Society 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Office of the General Counsel 

November 7, 2002 

Mr. William E. Timmons 
4426 Garfield Street, N.W. 
Washington, D.C. 29007-1142 

*** --

Re: 2708 44th Street, N.W. and 4417 Garfield Street, N.W. 

Dear Mr. Timmons: 

This is in response to your letter dated October 23, 2002, addressed to the Office of the 
General Counsel, requesting a response to your earlier letters regarding zoning violations at 
the above-referenced properties. As you are aware, the Department of Consumer and 
Regulatory Affairs had conducted several inspections of these properties to ascertain 
compliance with applicable zoning regulations. The most recent inspection was completed 
on November 3, 2002. 

The Building and Land Regulation Administration is currently reviewing the report of this 
last inspection and we should have a recommendation for proposed action within the next 
few days. If you would please bear with us for a few more days, we will give you a detailed 
response by the end of next week. 

cc: Ms. Doris Parker-Woolridge 

Sincerely, 

Grant G. Moy, Jr. 
Deputy General Counsel 

SS :tJ ltd 61 JJ~l HDZ 

941 North Capitol Street, N.E., Room 9400, Washin~A•N\:fl ~~"J l}.,-·:W ·::rG 
Phone: (202) 442-8475 Fax: (202) 442-9447' 03/, L:l8 .:lH 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Office of the General Counsel 

William E. Timmons 
4426 Garfield Street, N.W. 
Washington, D.C. 20007-1142 

*** --
NOV 2 1 2002 

RE: Complaints concerning the property at 4417 Garfield Stree~, N.W 

Dear Mr. Timmons: 

This letter is•in response to-your letters dated August 29, 2002, October 2 and 23, 2002, 
concerning the property at 4417 Garfield Street, N.W. Your October 2 and 23, 2002 
letters referenced a letter dated September 24, 2002, which was not received by the 
Department of Consumer and Regulatory Affairs (Department). In the letter dated 
August 29, 2002, you expressed some frustration in dealing with the alleged zoning 
violations at the above referenced address. You alleged that there were several zoning 
violations at the subject premises located in the Wesley Heights Overlay district. 

Contrary to your· belief, the Department took your allegations seriously, and scheduled 
several inspections of the premises. The inspections revealed that the premises at 4417 
Garfield is a single-family dwelling located in the Wesley Heights Overlay district and a 
R-1-B district. The garage is considered an accessory building, and such structure cannot 
exceed one (story) or fifteen feet (15 ft.) in height. The inspection also revealed that the 
height of the garage was sixteen and one-half (16-1/2) feet in height, which is one and 
half feet over the maximum allowable height. Based on these findings, the owner was 
cited for violation of Title 11 DCMR 2500.4. Section 2500.4 provides: "An accessory 
building in any district shall not exceed one (1) story or fifteen feet (15 ft.) in height." 

The Department will address the four questions raised in the August 29, 2002 letter as 
follows: 

Question 1. Are cellars, as opposed to basements, habitable spaces? If the 
answer is yes, do they count as a story and in the gross floor area? 

°' The response to question 1 is No. A cellar is not a habitable room pursuant to 11 DCMR 
199. Section 199 provides in part:" ... The tenn habitable room shall not include, 
cellars ... " 

941 North Capitol Street. N.E., Room 9400, Washington, D.C. 20002 
Phone: (202) 442-8475 Fax: (202) 442-9447 
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Question 2. Can accessory building garages located within a rear yard setback 
contain habitable space? If the answer is yes, what is the restriction on the amount 
of livable space permitted? 

The response to question 2 is No as to the subject property. The subject garage is not 
constructed as a habitable space. A garage is an accessory building to the main building 
which shall not exceed one (1) story or fifteen feet (15 ft.) pursuant to 11 DCMR 2500.4. 
However, in a R-1-B district, an accessory private garage may have a second story used 
for sleeping or liv~ng quarters of domestic employees of the family occupying the main 
building pursuant to 11 DCMR 2500.5. A two (2) story accessory building allowed 
under Section 2500.5 shall not exceed twenty feet (20 ft.) in height, and shall not be 
located within the required rear yard pursuant to 11 DCMR 2500.6. 

Question 3. Must the Zoning office have legitimate reasons to measure the height of 
a residence building from grade to the ceiling of the top story rather than the curb 
to the highest point of tbe roof? 

The response to question 3, is that the Zoning office must follow the zoning laws and 
regulations in a R-1-B district. If the requirements for measuring the height of the 
structure are not followed in accordance with the zoning regulations, the matter must be 
referred to the Board of Zoning Adjustment. In accordance with 11 DCMR 199.1, the 
Zoning Administrator would measure the height of the vertical distance from the level of 
the curb opposite the middle of the front of the building to the highest point of the roof or 
parapet. Also, in those districts such as R-1-B in which the height ofbuilding is limited 
to forty feet (40 ft.), the height of the building may be measured from the finished grade 
level at the middle of the front of the building to the ceiling of the top story. 

Question 4. Are swimming pool, patios, and retaining walls considered structures" 
and therefore counted in lot occupancy? 

The response to question 4 is No. The inspection revealed that the subject property does 
not have a retaining wall and patio, therefore, these items are not an issue. The 
inspection also revealed that the swimming pool is below grade level (in ground pool), 
therefore the swimming pool is not an issue. The inspection and the plans indicated that 
the swimming pool at the subject premises is not considered a structure, and therefore, 
was not included in the lot occupancy pursuant to 11 DCMR 199.1 and 2503.2. Section 
199.1 provides in part: 

"A structure is anything constructed, including a building, the use of . 
which requires permanent location on the ground, or anything attached to 
something having a permanent location on the ground and including, 
among other things, radio or television towers, reviewing stands, 
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platforms, flag poles, tanks, bins, gas holder, chimneys, bridges, and 
· retaining walls ... " 

Section 2503.2 provides in part that: 

"A structure, not including a building, no part of which is more than four 
feet ( 4 ft.) above the grade at any point may occupy any yard required 
under the provisions of this title. Any railing required by the D.C. 
Building Code shall not be calculated in the measurement of this height." 

On November 4, 2002, the Department served the owners with a Notice of Violations and 
Notice to Abate the zoning violations. Agency Counsel had numerous conversations and 
conference ~alls with the owners of the premises. On November 19, 2002, a meeting was 
held with the owner and architect. The owners are cooperating with the Department, they 
too want to bring the structure into compliance with the zoning laws of the District of 
Columbia. 

If you have any questions, you may contact me at (202) 442-8475 

David A. Clark, Director, DCRA 
Denzil Noble, Acting Administrator, BLRA 

Sincer~ly, 

Doris A. Parker-Woolridge 
Agency Counsel 

Theresa Lewis, Deputy Director for Operations and Chief of Staff 
Robert Kelly, Zoning Administrator 
Grant Moy, Deputy General Counsel, OGC 
Karen M. Edwards, General Counsel, OGC 
Mr. & Mrs. William Miller 
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2 October 2002 ? 
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Doris Parker-Woolridge, Esquire 
Office of the General Counsel 
DCRA 
Suite 2000 
941 North Capitol Street, N.E. 
Washington, DC 20002 

Dear Ms. Parker-Woolridge: 

I would very much appreciate replies to my letters of 29 August, 9 
September, and 24 September about failure to enforce illegal 
construction at 2708 - 44th Street, N.W. and 4417 Garfield Street, N.W. 
You will recall that after years of complaints by the ANC, Historical 
Society, and Citizens Association the government finally- and I think 
reluctantly - found both properties in non-compliance. 

I am enclosing copies of earlier communications to refresh your 
memory of efforts by citizens and their elected representatives to enforce 
the zoning regulations. 

Enclosures 

Cc: Honorable Kathy Patterson 
John Finney, Chairman ANC3-D 

Sincerely, 

_JI~~ 
. William E. Timmons 

George Watson, President, Wesley Heights Historical Society 
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