
DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENT 

APPEAL OF ANC 2E BZA APPEAL NO. 167034 

INTERVENOR'S STATEMENT IN OPPOSITION TO THE APPEAL 

On behalf of Strategic Georgetown, LLC, the owner of Lot 19 in Square 1270 and 

Georgetown 32nd Street, LLC, the owner of Lot 20 in Square 1270, (hereinafter the "Owners"), 

both of which are iocated on the east side of the 1500 block of 32nd Street, N.W. (hereinafter 

"Subject Properties"), we respectfully request that the Board of Zoning Adjustment (the "Board" 

or "BZA") deny the appeal of Advisory Neighborhood Commission 2E (hereinafter "ANC 2E"). 

The letter ruling in question was issued by Zoning Administrator Michael D. Johnson on July 12, 

2001 (Exhibit A). That ruling was confirmed by Denzil Noble, the acting Zoning Administrator, 

on June 24, 2003 (see Exhibit B). Those rulings confirmed the ability of the Owners to develop 

single-family row dwellings on the Subject Properties as a matter-of-right. ANC 2E appeals the 

letter ruling on numerous grounds. As discussed below, all of their arguments are without merit. 

Because this appeal has stated no error with respect to the Zoning Administrator's decision, we 

respectfully request that this appeal be denied. 

1. ANC 2E claims the Zoning Administrator erred in applying the discretionary 
adjustment in§ 407.1 after he had applied an exception in§ 401.3 

The lot area of each of the Subject Properties is 1,573 square feet. The minimum lot area 

for a row dwelling in the R-3 Zone District is 2,000 square feet. (11 DCMR § 401.3.) The 

Zoning Administrator applied an exception allowing the minimum lot area to be reduced by 20% 

to 1,600 square feet. Section 401.2 of the Zoning Regulations provides: ·u.·, -.~' , 
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Except as provided in § 401.3, in the case of an unimproved lot in 
single ownership on November 1, 1957, that has a lot area or width 
of less than that specified in § 401.3 for the district in which it is 
located and that does not adjoin another unimproved lot in the 
same ownership, a structure may be erected on the lot if both the 
lot area and width oflot are at least eight percent (80%) of the lot 
area and width oflot specified under§ 401.3; provided, that the 
structure shall comply with all other provisions of this title. 

11 DCMR § 401.2. 

The Zoning Administrator then applied a 2% discretionary adjustment to the 1,600 square 

foot result. This permitted the minimum lot area to be 1,568 square feet. The authority for the 

discretionary adjustment is found in Section 407 .1 of the Zoning Regulations, which allows the 

Zoning Administrator minor flexibility in evaluating the compliance of minimum lot dimensions 

and maximum percentage oflot occupancy. It provides: 

The Zoning Administrator is authorized to permit a deviation not 
to exceed two percent (2%) of the area requirements of§§ 401 and 
403 (minimum lot dimensions and maximum percentage of lot 
occupancy) ... provided, that: 

a) A building shall be allowed to deviate from the 
requirements of no more than two (2) of the sections identified in 
this subsection; and 

b) The deviation or deviations shall be deemed by the Zoning 
Administrator not to impair the purpose of the otherwise applicable 
regulations. 

11 DCMR § 407.1 (emphasis supplied). 

The Zoning Administrator did not err in applying both§ 407.1 and§ 401.2. The 

exception in § 401.2 is not discretionary. It automatically applies to any property that was in 

single ownership on November 1, 1957, is unimproved, and does not adjoin another unimproved 

lot in the same ownership. Thus, under § 401.2, a structure may be erected if both the lot area 

and width are at least 80% of the required lot area and width. If a property meets these 
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requirements, "a structure may be erected on the lot." Because the exception in § 401.2 is not 

discretionary, the 1,600 square foot requirement is the standard lot size provided in § 401. Under 

§ 407.1, the Zoning Administrator "is authorized to permit a deviation not to exceed two percent 

(2%) of the area requirements of§§ 401 and 403 .... " Here, the 80% rule is within§ 401. 

Accordingly, under the express language of§ 407 .1, the Zoning Administrator is authorized to 

apply the 2% discretionary adjustment following application of§ 401. 

2. ANC 2E claims that § 401.2 does not apply to the subject properties because they 
were improved on November 1, 1957. 

Section 401.2 applies to an ''unimproved plot of ground in single ownership on 

November 1, 1957." Although construction had started across a small portion the rear of the lots 

by November 1, 1957, it was not complete. This is evidenced by the fact that the owner did not 

apply for a Certificate of Occupancy until December 4, 1957 (Exhibit C), and it was not issued 

until January 14, 1958 (Exhibit D). A 1957 wall check shows that the garages formerly located 

on the lots had been removed. A Property is not "improved" until construction is complete and 

deemed legal. Otherwise, it would be impossible to determine at what point a parcel is 

"improved." In order to apply § 401.2, the Zoning Administrator must establish a date on which 

the property is deemed "improved." The Zoning Administrator could justifiably rely on the date 

that the Certificate of Occupancy for the structure was issued as the date that determines whether 

the structure had been constructed in accordance with the plans. Until such time, there would be 

no indication of whether the structure was legal. A building only legally occupies a parcel when 

the Certificate of Occupancy is issued (or when the final inspection is approved, as applicable), 

and that is when the building is certified as complete and deemed legal. Until a building is 

complete, the parcel is not "improved." Therefore, the subject lots were "unimproved" on 
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November 1, 1957, and the Zoning Administrator did not err in his ruling that the Subject 

Properties met the requirement of§ 401.2. 

3. ANC 2E claims that§ 401.2 does not apply because the lots were in the same 
ownership on the date the section was applied. 

Section 401.2 provides that it applies only to a lot that "does not adjoin another 

unimproved plot of ground in the same ownership." 11 DCMR § 401.2. The regulation makes a 

distinction between past and present. It specifically states that the lot must be in single 

ownership as of November 1, 1957. However, it specifically uses the word "does" when 

referring to whether it adjoins another unimproved lot. The word "does" refers to the present 

tense. At the time of development, the lots would not be in single ownership. Thus, at the time 

of filing for building permits and the final inspection, the lots would meet the requirements of the 

regulation. The Zoning Administrator's letter is clear because it states "it is my understanding 

that at the time of development, one or more of the lots will be owned and developed by separate 

companies/entities so that the ownership does not adjoin another previously unimproved lot" 

(Exhibit A) ( emphasis supplied). Thus, the Zoning Administrator did not err in stating that the 

properties were required to be in separate ownership at the time of development - in other words, 

at the time permit applications and plans are submitted for approval. 

4. ANC 2E argues that the lot width of 20.5 was incorrectly measured along the 
street frontage and that, because the lots are "skewed" the width must be measured as the 
perpendicular line at a 90 degree angle from the side lot lines under the definition of "width 
of Lot" in § 199.1. 

The record lot calculation depicted on the subdivision plat recorded in the Office of the 

Surveyor shows the lot widths as 20.5' (Exhibit E). The official Plat of Survey recorded in 1919 

(Exhibit F) and building plat recorded in 2002 (Exhibit I) also show the lot widths as 20.5.' 

Section 199 .1 provides that the width of a lot is "the distance between the side lot lines, 

measured along the building line ... " However, "[w]here the building line is on a skew, the 
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width of the lot shall be the distance between side lot lines perpendicular to the axis of the lot 

taken where either side lot line intersects the building line." 11 DCMR § 199.1. ANC 2E argues 

that, instead of relying on the official Plat of Survey and building plat, the Zoning Administrator 

should have applied the method for measuring lot width when a lot is on a "skew." 

Here, the building line is not on a "skew" because it follows the angle of the street. This 

is a straight line. Further, the Zoning Administrator is entitled choose between the measured or 

record lots when evaluating the size or width of the lot. The Surveyor's Office is the official 

record keeper oflots for the District. Accordingly, the Zoning Administrator must be allowed to 

rely upon the record measurements as recorded in the Survey's Office and as shown on the 

official DC building plat. Otherwise, the Zoning Administrator could never rely on any record 

lot calculations. 

Further, even if the lots are deemed to have a width of only 19.22 feet (which goes 

against all prior interpretations regarding the Surveyor's records), under§ 407.1, the Zoning 

Administrator may apply a discretionary adjustment ofup to 10% of the lot width. The 19.22' 

width is only 4% less than the required lot width. Moreover, §401.2 provides that the lot area 

AND width must only be 80% of the required area and width. Thus, the minimum lot width is 

only 16'. The width of the lot at issue is 19.22' -well above the 16' minimum. Section 401.l(a) 

provides that the Zoning Administrator may allow a building to deviate from the requirements of 

both the lot width and lot area standards. Thus, the Zoning Administrator did not err in relying 

upon the recorded width as depicted on the subdivision plat and building plat. 

5. ANC 2E claims that the Zoning Administrator failed to make the required 
finding under§ 407.1 that the 2% discretionary adjustment does not impair the purpose of 
the Zoning Regulations. 

Section 407 .1 of the Zoning Regulations state that "the deviations shall be deemed by the 

Zoning Administrator not to impair the purpose of the otherwise applicable regulations." 11 
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DCMR § 407.1. ANC 2E claims the Zoning Administrator failed to find that the discretionary 

adjustment does not impair the purpose of the Zoning Regulations. Although the Zoning 

Administrator did not use that precise language, the determination is implied by the tone of the 

letter. For example, he stated that "this letter confirms the ability to develop the Subject 

Properties in Square 1270, Lots 19, 20, and 21 as a matter of right under zoning as conditioned 

herein." Further, he noted that the lots had been recorded since 1881. This means that the public 

has been aware of the lot areas since then. The Zoning Administrator also noted that the 

properties are zoned R-3 and that row dwellings are permitted in the R-3 Zone District as a 

matter of right. Finally, he determined that the development meets the height, density, lot 

occupancy, parking, and other requirements of the Zoning Regulations. Thus, the use is not out 

of character with the specified zoning. Indeed, the whole tone of the letter written by Mr. 

Johnson indicates that he considered the effect of the discretionary adjustments on the intent and 

purpose of the applicable regulations, and did not err in interpreting the Zoning Regulations. 

CONCLUSION 

For the reasons set forth above, the Board should dismiss the appeal of ANC 2E because 

it has stated no basis for error. Accordingly, we request that the appeal be denied. 

Respectfully submitted, 

Date: November 18, 2003 
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Exhibit A: 

Exhibit B: 

Exhibit C: 

Exhibit D: 

Exhibit E: 

Exhibit F: 

Exhibit G: 

Exhibit H: 

Exhibit I: 

EXHIBITS 

Letter from Michael D. Johnson, Zoning Administrator, dated July 12, 
2001 

Letter from Denzil Noble, acting Zoning Administrator, dated June 24, 
2003 

Application for Certificate of Occupancy, dated December 10, 1957 

Certificate of Occupancy, dated January 14, 1958 

Subdivision Plat, dated January 6, 1999 

Plat of Survey, dated June 25, 1919 

Application for Certificate of Occupancy, dated August 12, 1966 

Certificate of Occupancy, dated August 23, 1966 

Building Plat, dated December 3, 2002 





GOVERNMENT OF THE DISTRJCT OF COLU1\ lBIA 
DEPARTMENT OF CONSUMER AND REGULATOR) . AFFAIRS 

Building and Land Regulation Administration 
Office of the Zoning Administrator 

July 12, 2001 · 

Mr. John T. Epting 
Shaw Pittman-
23 00 N Street, NW 
6th Floor 
Washington, DC 2003 7 

' * * * 

Re: Development of Lots 19, 20 and 21 in Square 1270 (the "St .bject Properties'') 

Dear Mr. Epting: 

This letter confirms the ability to develop the Subject Properties in Square 1270, Lots 19, 
20 and 21 as a matter-of-right under zoning as conditioned herein (set Exhibit A). The 
Subject Properties are situated on the east side of the 1500 block of 3::nd Street N.W. 

· between P and Q Streets. The properties are zoned R-3. According to the records of the 
Surveyor's Office of the District of Columbia, Lots 19, 20 and 21 we1e recorded in May 
of 1881 and consist ofl ,573 (1572.8 rounded to 1573) square feet of . and area (Exhibit 
:El). 

The Subject Properties meet the minimum lot width of20 percent set forth in Section 
401.3 of the Zoning Regulations. While the Subject Properties do me:::t the minimum lot 
area of 2000 square feet for row dwellings, there is an exception to th: minimum lot area 
under certain circumstances. Under Section 401.2, " .. .in the case of,~ unimproved lot 
in single ownership on November 1, 1957, which has an area or widtl . oflot less than that . 
specified in § 401.3 for the district in which it is located and which de es not adjoin 
another unimproved lot in the same ownershlp, a structure may be erected on the lot if 
both the area and width oflot are at least eighty percent (80%) of the 1rea and width of 
lot specified under§ 401.3; Provided, that the structure shall comply •vith all other 
provisions of this title." 

Therefore, Section 401.2 establishes several criteria which are satisfied by the Subject 
Properties. The lots are unimproved, and were in single ownership OJI November 1, 
1957. The second standard will also be satisfied. Furthermore, it is n 1y understanding 
that at the time of development, one or more of the lots will be ownec . and developed by 
separate companies/entities so that the ownership does not adjoin another previously 
unimproved lot. 

941 North Capitol Street, N.E., Suite 2000 Washington, DC 20002 Phone: (202) 142-4560 Fax: (202) 442-4871 



Mr. John Epting 
May 7, 2001 
Page 2 

Applying the 80 percent rule to the Subject Properties (1573 square feet ofland area) 
yields the following: The minimum lot area for R-3 (new dwelling) is 2,000 square feet. 
The 80 percent rule yields a minimum lot area of 1,600 square feet of land area. Section 
407 .1 provides the Zoning Administrator with the authority to permit 1 deviation of not 
more than two (2) percent of the area requirements, including those SJ: ecified in section 
401 (the minimum lot requirements). Applying the 2% deviation to tl ,e 1,600 square foot 
minimum yields a permitted Jot size of 1,568 square feet ofJand area. The Subject 
Properties (1,573 square feet) ~xceed this figure, and thus comply with the standards of 
401.3 of the Zoning Regulations and can be developed as a matter-of- ~ight under zoning. 

lf you have any additional questions regarding the issues addressed in this letter, please 
feel free to call me at (202) 442-9554. 

Enclosures 

MDJ/mdj/je 
Miller House (32nd St.) to JE 

Respectfully, 
II' 

#~?u #'/------
Michael D. Jo✓-~ 
Zoning Administrator 
District of Columbia 





:f\'K . 

FRO• 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Building and Land Regulation Administmlon 
Office of the Zoning Admini1traior 

Thomas L. Birch. Chairman 

'"'Id'* l 

June 24, 2003 

Advjsory Neighborhood Commission 2E 
3265 S Street. N.w.· 
Washington, D.C. 20007 

Re: BZA.Appeal No. 17034 -1500 Block of 32nd Street, N.W. 

Dear Mr. Birch: 

Per the request of the Office of Zoning, please be advised that the July 12, 2001 
letter, the subject of the above -noted appeal, represents the final and binding decision of 
the Zonins Administration wj~ _respect to the is_sue(s) presented. 

Should you have ques~ons, please feel free to contact. me on (202) 442-457~ . 

. 94.1 North Capitol Street, N.E., Suite 2000 W~ DC 20002 fll9ne: .(~2).442-4576 Fax: (202) 442-4871 
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