
:BE1?ORE THE DISTRICT OF COLUM:BIA 
BOARD OF ZONING ADJUSTMENT 

Appeal of ANC 5B ) BZA Appeal No. 16998 
) 

Re: 2210 Adams PI., N.E. ) 
) 

.ANC SB'S OPPOSITION TO BANNUM INC.'S 
MOTH)N TO DISMISS ON NEW GROUND~ 

:'~") 
0-- t,,) 

COMES NOW" ANC 5B and respectfully opposes Bannum Inc.!s Motion to Dismiss On 

New Grounds. 

1. Banllum is estopp.~d tlO challenge this! court's jurisdiction" 

.... Banmlltn opposes the issuance IOf a TRO for several reasons. First, Hannum's 
constructilOn of the community correction facility is the subje(;t of a (:ase now pending 
before the Board of Zoning Adjustment ("BZA") and therefore prlma.ry jurisdlction rests 
with the RZA. 

Bannunl's Opposition to Plaintiff's Motion for Temporary Restraining Order in DC 
Superior Court March 11, 2003. (Emphasis added) 

Bannum is judidally estopped from raising any argument regarding dismissal of the 

immediate case for lack ofjurisdi.ction. Its Motion to Dismiss on New Grounds is simply a 

rehashed motion v.ith a different argument. This motion, which was pn~dictable given its recent 

shenanigans to further postpone this case, is clOntemptuous and disingenuous and would render 

this Board powt::~rkss and unneces.sary, especially given the timely filing of citizens challenge to 

Bannum's illegal actions. ANC 5B submits that based upon the record before: you Bannum 

should be precluded from raising any challenge to this forum's exercise of jurisdiction. 
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The principle of judicial estoppel prohibits Bannum from se1eking one form of relief in 

one court and then going to another forum and seeking the opposite relid·. The case of Porter 

Novelli.. Inc. v. Bender ... 817 A.2d 185 (D.C. 2003) is instructive. In that case the subtenant was 

judicially estopped from relying on terms of lease requiring payment of double rent £or holdover 

period, as provided in lease, rather than triple rent, as provided in holdover agreement, where 

tenant rejected rent in 1e:ase in prior appeal in exchange for stay of eviction. Because subtenant 

switched legal position in two related judicial proct~edings, taking one side of an issue at trial and 

saying the opposite on appeal, the technical doctrine we apply is judicial estoppd. "The 

independent doctrine of;udicial estoppel precludes a litigant from playing fast and loose with a 

court of justice by changing his position according to the vicissitudes of self-interest. " Id" at ] 88. 

"A party with fun knowledge of the facts, which ac(~epts the benefits of a transaction, contract, 

statute, regulation or order may not subsequently take an inconsistent position to avoid the 

corresponding obligations or effects." Id. 

Relative to this case, sevl;~ral residents who live in close geographical proximity to the site 

filed a civil action in the District of Columbia Superior Court seeking a dedaratory judgment and 

injunctive relief pendente lite (pt~nding outcome of the BZA considerati()n of Regina James' 

appeal). In the DC Superior Court action, Bannum persuasivteiy argued that the DC Superior did 

not have primary jurisdiction over the case and that the Board of Zoning Adjustment should be 

allowed first to ml,e on the pending ANC 5 B appeal before the Superior Cour1t exercist::d 
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jurisdiction, or take any action. Based on this argument, on April 17, 2003 the court denied 

Plaintiffs' Motion for a Temporary Restraing Order, ruling among other things, that the BZA 

should first consider the matter and that its decision would be instructive: to the court. 

On April 21, 2003, Bannum sued Darryl Carter, Concerned Citiz(,~ns ofVvard 5, Regina 

James and ANC 5B in the Unit(~d States District Court for the District of Columbia. IContrary to 

its arguments in the DC Superior Court, Bannum sought in its federal law suit tQ enjQin the 

BZA from considering PlNC 5B's appeal of DCRA's decision to issue Bannum a permilt. 

Bannum's requested re]il~f demonstrated its disingenuousness and revea~ed that its actual 

intentions were to obfuscate and delay the zoning review process, subvert neighboring citizens' 

rights and the public interest in tIns case and intimidate and retaliatl~ against those privat.e ciltizens 

leading public opposition to Bammm's halfway house. The court denied Hannum's motion .. 

At the first BZA hearing on April 22, 2003, Bannum caused the BZA not to consider the 

substantive issues on appeal by filing and arguing at great length several preliminary motions. 

As a result of Bannum's time consuming arguments, the BZA delayed their hearing wltil May 22, 

2003. On May 22,2003, Bannum requested and was granted a continuance because Holland & 

Knight, LLP, its counsel of record, withdrew. 
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Now, afi'er urging the DC Superior Court to stay its consideration and exercise of 

jurisdiction, Brumum comes before this forum and once again moves to dismiss the immediate 

action even though Bannum has completely influenced the present status of this case, while at the 

same time knowing that it would pursue and likely receive at Certificatle of Occupancy from the 

Department of Consumer and Regulatory Affairs. In aU, Bannum' s actions arE~ part of a very 

carefully mapped out plan to ususrp the BZA and circumvent exiting zoning laws. This Board 

should take eXLTajudicious efforts to ensure that Barmum is not allowed to USI~ this forum as a 

pawn to further circumvent DC llaw. 

2. The issue on appf~3l1 is not moot. 

The issuance of a COO does not render moot a challenge to the validity of a building 

permit. Compare, Corrurrnnity Housing Trust v. Department of ConSUlll!;!I" and Re~gula!:or..y 

Affairs, 2003 \VL 1887958 (D.C. 2003) (Zoning Administrator's determination concerning COO 

does not render moot fadal challenge to zoning regulations). The mootness doctrine has 

emerged to assure that the~ (:ourts de~cide "actual, ongoing controversies." J>hrumachemje B.'~[: 

Barr Labs., Inc., 276 F.3d 627,631 (D.C.Cir. 2002), quoting Clarke v. United States, 915 F.2d 

699, 700-01 (D.C. Cir. 1990)). In tIns instance, the actual, ongoing controversy is whelther 

Bannum should have been issued a building permit to operate a halfway house in a CM district as 

a matter of right, where such USI;! is prohibited by D.C. Zoning laws. Simply stated, DCRA. 

building permits must be issued consistent with zoning laws. No building permit or COO would 
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be or should be issued in violation of zoning laws. Thus, Bannum's penmit is not the issue. The 

zoning law violation is the issue. 

Bannum sites a series of New York state court cases that are inapplic.:able here. However" 

even their cases support the ANC's position. See, I~.g., G.Z"T. Indus:triles .... ln~y-'-Plannillg Board 

of the Town of Fallsburg, 245 J\.D.2d 741,665 N.Y.S.2d 736 (1997). In ~}.z.T .. lndustries, Inc., 

the court held that if thle work encompassed by a building pe:rmit has been completed and a COO 

has been obtained, the appeal has been rendered moot where the appellants have failed to seek 

injunctive relief during the pendency of their appeal. Id. He:re, injunctive relief was sought in 

the D.C. Superior Court, unsucc1;!ssfully, to stop any and all building ofa halfway house at 2210 

Adams Place N.E. by Bannum filC. 

Furthennore, case law is very clear that an appeal should be rendere:d moot only where 

"events have so transpired that the decision will neither pr1esently affect the parti1es' rights not 

have a more-than-speculative chance of affecting them in the future." Ttf!!1!)~est~rn Pipeline Co. 

v. FERC, 897 F..2d. 570,575 (D.C.Cir. 1990). In this case, the issue of zoning continue:s to be 

ripe as the decisions here could a1fect your decision on any other challenge to Bannum's use of 

the land at issue. Additionally, your decision will determine wether Ward:5 citizens will be able 

to secure their right to be heard concerning the operation of a halfway hous,e in their 

neighborhood and its threat to the community's safety and property value:." 

3. ANC 5B authorized Rlegina .bmes to file an aplpeal. 

Attached is an affidavit of acting ANC 5B chair, Joan Black, which confinJrls ev(:n further 

that ANC 5B ratified Jamles' reporl:. 
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Respectfully submitted, 

~) C,':,' /~'? 
~.-c,~ 

4)/,-, ··/"~:V,7' '----.. 
Donald M. Tet!lP~'8749 
1200 G Street, N.\\r. 
Suite 370 
Washington, D.,c' 20005 

Counsel for Plaintifis 



Appeal of ANC 5:8 

BEl;'ORE THE DISTRICT OF COLUlVIEUA 
J;iOARD OF ZOI'\1ING ADJUSTIVIE?\T 

Re: 2210 Adams Pl:itCE~, N .. E. 

lD1<:CLARATION OF JOAN BLACK 

I, Joan Black, do state and solemnly swear" under penalty ofpE~rjury, that the fi:>liowing is true 
to the best of my recoll(~ction: 

1. That I presently resid(: at 2401 Rand PI., NE in Vv'ashington, DC,. 

2. That I mn presently a member and Acting Chair of ANC 5B. On February 6" 2003 I sen',ed 
in the position ofVice:-Cbair of ANC5B. 

3. On February 6, 2003 I attended an ANC meeting at which a Quorum was present. ,At that 
meeting, ther,e was a vote to ratify an appeal med by Regina James to the Board of Zoning 
Adjustment OIl or around January 23, 2003 regarding DCRA's issulmce of a pelmit to 
Bannum Inc. to renovate: a building located at 2210 Adams Pl." N.E. to be used as a halfway 
house or community residential facility. Ms. James was at that time the newly elected 
Chairperson for ANC5B. 

4. At all times in that meeting, it was our understanding that the appeal would chaUe:nge the 
Department of Consumer and Regulatory Affairs issuance ofa permit and that the zoning £or 
a halfway house was irnproper, specifically that Bannum could not operate the haif\;vay' house 
as a matter of:right. 

5. This was the subject of a favorable majority vote of the ANC whic:h ratifie~d R,egina James 
Appeal. 

Sworn and affirmed under penalty of perjury, this/(if"L. day of June 16,20013. o L,1,' /' ! 

JO~~~ 



CERTIFICATE OF SERVICE 
I hereby certify that copies of ANC 5B's Opposition to Bannum, Inc. '5 MotiolJ. to ron Nel)! Grounds were mailed, by fIrst-class delivery, postage prepaid, this / V-Jliyof 

( ~03 to the following: 

\...... 
Bennett Rushkoff, Esq. 
Civil Division 
Office of the Corporation Counsel 
1350 Permsylvania Avenue, NW 
Fourth Floor East 
Washington, DC 20004 

Joseph A. Camardo, Jr. 
127 Genesee Street 
Aubum, New York 13021 


