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1 INTRODUCTION 

2 The Bureau of Prisons (BOP) provides community-based residential 
3 and nonresidential correctional services through. contractual 
4 agreements with state, county and city governments and private 
s corrections contractors. These contractors provide services 
6 which include employment and residence development and other 
7 self-improvement opportunities to assist federal offenders in 
a becoming law-abiding citizens. 
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1. OBJECTIVE. The objective is to establish a Community 
Corrections Center (CCC) that provides comprehensive community­
based services for offenders, i.e., offenders who are in the 
custody of the BOP, United States Attorney General, or under the 
supervision of the United States Probation Office (USPO). 

2. STATEMENT OF WORK (SOW). The SOW sets forth the contract 
performance requirements for the management and operation of a 
CCC for federal offenders. The contractor shall ensure that the 
CCC operates in a manner consistent with the mission of the BOP. 
'The mission is to protect society by confining offenders in the 
controlled env onments of risons and community-based facilities 
that are safe, humane, cost efficient an appropria e y secure, 
that provide work and other self-improvement opportunities to 
assist offenders in becoming law-abiding citizens. 

3, PLACEMENT OF OFFENDERS. Only the Comm.unity Corrections 
Manager (CCM) can approve a federal offender's placement at a 
CCC. 

4. CONTRACTOR'S RESPONSIBILITY. The contractor shall furnish 
all personnel, management, equipment, supplies and services 
necessary for performance of all aspects of the contract. Unless 
explicitly stated otherwise, the contractor is responsible for 
all costs associated with and incurred as part of providing the 
services outlined in this contract. 

5. BOP'S PHILOSOPHIO\L BASE. The BOP can successf~lly carry out 
its mission because its operations are firmly grounded in a set 
of common· values and functional goals. A clear vision of the 
BOP's organizational and individualized responsibilities exist 
among employees. The BOP, as an organization, has a "culture" 
a set of values and shared attitudes that guide staffts actions. 
These values are a source of pride and professionalism·to all 
employees, as they see them reflected in safe, humane and cost 
effective operations, and in the fair treatment of offenders. 
The following values are important for contract employees to 
understand, because they describe some of the major portions of 
the BOP' s culture. · 
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community Corrections Center SOW 

• Sound Correctional Management 
security and control · 

Introduction, Page 2 

maintains effective 
ies il.izing 

the east restrictive means 
essential foundation of all 
programs. 

necessary. This approach is the 
sound correctional management 

• Correctional Workers First - All BOP employees share with~ 
contract employees a co.ntmon role as correctional workers and a 
mutual· respons1b1ii~y for maintaining safe and secu~e facilities 
and for modeling society's mainstream values and norms to 
offenders. 

• Promotes Integrity - The BOP firmly adheres to a set of 
val.ues that promotes honesty, integrity, and professionalism in 
order to ensure public confidence in its programs. Thes.e values 
also include the agency's prudent use of its allocated resources. 

• Recognizes the Dignity of All - Recognizing the inherent 
dignity of all human beings and their potential for change, the 
BOP treats offenders fairly, is responsive to their needs, and 
affords them opportunities for self-improvement to facilitate 
successful re-entry into the comm.unity. The BOP recognizes that 
offenders are incarcerated as punishinent~ not for punishment. 

• Community Relations - The BOP recogni2es and facilitates the 
integral role of the community in accomplishing the BOP's 
mission. The BOP also works cooperatively with other law 
enforcement agencies, the Courts, and other components of the 
Government. BOP staff visit regularly with CCC contract 
employees to exchange information on areas of mutual concern. 
cccs have proven to be invaluable in maintaining a productive 
link between the institution and the community in which it is 
.located. 

• High Standards - The BOP requires high standards of staff 
integrity, safety, security, sa.nitation, and discipline, which 
promotes a physically and emotionally sound environment for both 
staff and offenders .. 

One of the most important things a contract employee can do - for 
offenders and for society - is to motivate offenders to take 
advantage of self-improvement opportunities while confined. 
Contract employees also have an important responsibility to 
provide a model of mainstream values and standards to offenders 
in their daily lives and their work in the community. These 
elements - helping and ~otivating - call for a caring attitude 
toward offenders, one that sensibly meshes with the BOP's 
responsibility to protect society with the joint role the BOP has 
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Community Corrections Center SOW Introduction, Page 3 

with the eomm.'lltlity and offender during the rehabilitation 
process. 

contract employees need to be firm but fair, humane but careful, 
in their interactions with offenders. It is possible to maintain 
security without compromising humane offender care. 

corrections is an important part of the rehabilitative process -
offering the programs and services that can help offenders when 
they return to the community. Offenders should be provided 
information on these programs, presented in a way that encourages 
and motivates them to participate. 

The CCC has an obligation to provide offenders with an 
opportunity to acquire the "tools" for self-improvement and law­

abiding befiavior upon release. O±fendexs must participate ~h 
maintaining family and community ties, through correspondence, 
visitation and planning for eventual release through 
participation in pre-release classes and other programs. They 
have the obligation to honor their debts and begi~ payment while 
confined. Each o£fender is personally responsible for taking 
advantage of available CCC programs. 

These are important guiding principles for contract employees. 
They provide direction for decisions that carry out the BOP's 
mission. They also are the foundation of many expectations that 
the BOP will place on contract employees throughout performance 
of the contract. 

6. CONTRACT PERFORMANCE. All services and programs shall comply 
with the SOW; the U.S. Constitution; all applicable federal, 
state and local laws and regulations; applicable Presidential 
Executive Orders (E.o.); all applicable case law; and Court 
Orders. Should a conflict exist between any of the 
aforel:Il.entioned standards, the most stringent shall apply~ When a 
conflict exists and a conclusion cannot be made as to which 
standard is more stringent,· the BOP shall determine the 
appropriate standard~ The contractor shall comply with and 
implein.ent any applicable changes to BOP policy, Department of 
Justice (DOJ) regulation, Congressional mandate, Federal law or 
E.O. 

Should the BOP invoke such changes, the contractor retains rights 
and remedies to equitable adjustment under the terms and 
conditions of the contract. 

BOP reserves the right to enter into negotiations with the 
contractor to change the conditions or procedures in this sow and 
contract. 

CCC sow, Page 3 
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EXP!Jl.NATION OF TERMS 

AVERAGE MONTHLY POPULATION (AMP) - The contractor adds the days 
invoiced on the monthly bill for three consecutive months and divides 

-by three to deterrnine·--the .P.MP. 

BUREAU OF PRISONS {BOP) - A component of the Oeoartrnent of Justice 
responsible for federal offenders sentenced to a term of im~=isonment. 

BOP INTERNET 'HOME PAGE - www.bop.gov 

CALIFORNIA TECHNICAL BULLETINS - The California Bureau of Horne 
Furnishings and Thermal Insulation enforces California statutes and 
regulations governing upholstered furniture, ,bedding, and thermal 
insulation industries. 

The bulletins referenced in the SOW a~e published by the California 
Bureau of Home Furnishings and Thermal Insulation. The Bureau of Horne 
Furnishings and Thermal Insulation are available by contacting ~he 
following address: 3485 Orange Grove AVE; North Highlands, C2lifornia, 
95660; (916) 574-2041. 

COMMUNITY CORRECTIONS CENTER (CCC) - The location in whicn the 
Contractor's programs are operated; alpo called facility, center, 
community treatment center (CTC), or a halfway house. A CCC is 
considered a penal or correctional facility. ~ 

COMMUNITY CORRECTIONS MANAGER (CCM) - The BOP employee responsible 
for all functions, programs and services related to Community 
Corrections within a judicial district(s). 

COMMUNITY CORRECTIONS MANAGEMENT CENTER ADMINISTRATOR (MCA) - The BOf 
employee who supervises the CCM. The MCA exercises responsibility foz 
Community Corrections operations and programs within a geographical 
area originally covering mor~ than one CCM office. 

COMMUNITY CORRECTIONS REGIONAL ADMINISTRATOR (CCR.A) - The BOP 
employee respon~ible for all Community Corrections functions, s:r'lice! 
and operations within a region. 

COMMUNITY CORRECTIONS REGIONAL SAFETY SPECIALIST ·(CCRSS) - a BO? staf: 
member responsible for contract compliance with county, city, s~ate, 
federal and national safety policies. 

COMPREHENSIVE SANCTIONS CENTER (CS'C) - The location in whic~ the 
Contractor's programs are 6perated; also called facility or a halfway 
house. A CSC is considered a penal or correctional facility. 

CONTRABAND - Contraband will be considered anything not authorized fc 
retention by the facili~ y rules and regulations or not ~ssued by 
authorized staff. 

CONT8-~.CT .ll.WARD - The dat.e the Con~rc:.cting Cffi'=e'!:' signs :he ·::-.:1:.ract 
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Community Corrections Center SOW 

CHAPTER 10 

Chapter 10, Page 44 

Programs CCC 

£CCs Erovide the terms and conditions to meet the statutory 
purposes of sentencing, includin romoting respect for law, 
provi ing Just punis en or the offense, ac ieving general 
ct~tertence, and protect;ing the pu.bl1.c from further crimes by the 
defendant. 

1. SECURITY AND ACCOUNTABILITY. The contractor sha.11 provide 
written policy and procedures on offender accountability and 
security inspections. 

The contractor shall have~ comprehensive offender accountability 
program that ensures every offender is accounted for while 111 the 

1 i or on home con em econ rac or 
security inspection pan a p ovides a safe and secure 
environment for both staff and offenders. The expected results 
are that continuous offender accountability and safety are 
maintained through a system of reasonable and accurate ~ontrols. 
The contractor's program. shall control the introduction of 

';ontra.band; insure the facility's safety, security, and gooa 
order; prevent e · maintain sanitary standards; and h 

e iminate fire and safety hazar s. 

6f offeng~ at aJ.J.,_times. Written proce ures s a e 
'established to guide staff in meeting this requirement. The 
contractor will contact the offender either telephonically or in­
person at random times, at work, home or authorized destination 
to maintain.accountability throughout the sign-out time(s). This 
should occur at least twice a day. The intent is to set a 
frequency that ensures accountability. The contractor may 

_request the CCM to approve fewer daily contacts if it is in the 
best interest of offender accountability and program objectives. 
The CCM has the authority to increase or decrease the number of 
required accountability checks. 

a. Sign-in/Sign-out_ The contractor shall monitor off er 
mov · th faci it • The monitoring of 
offender movement, particularly during the evening and night 
hours, serves to protect offenders, staff, and the public. 

The contractor shall authorize an offender to leave the facility 
~hrou h si ~ou ro edures only for an approved program. activi~Y. 
sue as seeking employment, working, co g, vis ting, or 
recreation (see Authorized Absences}. 

The contractor will identify and document all individuals 
entering or exiting the facility by using a sign-in/sign-out log. 

CCC SOW, Page 44 
2000 
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Community Corrections Center SOW Chapter 10, Page 45 

In the event of an emergency evacuation, the contractor shall 
continue offender accountability as outlined in the contractor's 
etnergency plans. 

The contractor shall monitor and control access to the sign­
in/sign-out log. The log must provide information such as the 
offender's name authorized destination, authorized return time 
and actual return time. The contractor may use an automated 
system to accomplish this requirement. 

In addition a log sheet shall be maintained _in each offender's 
file specific to that offender's movement. It shall contain: 
offender's full name, register number, type of offender, time­
out, destination, purpose, authorized return time, time-in, a 
section for special comments, and certification by staff's 
initials for each entry. The intent is to provide a 
chronological record of the offender's movement. The log sheet 
a~d sign-in/sign-out log should compliment each other in regards 
to identity, authorized destination, authorized return time and 
actual return tinl.e. 

The sign-in/sig~-out sheet alone is invalid for overnight release 
or distances of more than 100 miles. In these circumstances, the 
~actor shall follow the reg;1irements for passes or f~rioughs. 

Offenders shall return to the facility from employment before 
signing out to participate in another approved program activity. 
However, the facility . director may make an exception when .travel 
time or distance is excessive, or when the offender is working 
unexpected overtime. These instances are on a case-by-case · 
basis. The intent is to balance the offender's approved program 
objectives with the offender's requirement to return to the 
facility. Accountability is paramount and under no cir~umstances 
should an of fen.der routinely sign-out for more than 12 
consecutive hours daily without returning to the facility. 

Ordina:ri'ly, only pre-release offenders who are employed, involved 
in, educational or vocational training programs, or consider~d 
medically unable to work may be absent from the center for social 
purposes. Other than for employment, an offender must be in the 
center from 9:00 P.M. to 6:00 A.M., unless exceptions are made by 
the facility director on a case-by-case basis. The facility 
curfew shall always be 9:00 P.M., unless otherwise indicated by 
the CCM. 

Recreational activities are ordinarily provided in the facility. 
However, if in-house recreation is not possible, alte;rnative 
recreation will be made available in the comm.unity. This will be· 
within walking distance of the CCC and will not · be in an area 

CCC SOW, Page 45 
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Community Corrections Center SOW Chapter 10, Page 46 

that does not support the mission of ·the BOP. Offenders, 
including those in the community corrections component, may sign­
out for up to one hour per day to the alternate recreation 
location. The sole purpose shall be for exercise or recreational 
activity. 

b. Report of Incident. The contractor shall report 
ilil?tlediately to the CCM, by telephone, all unusual or serious 
incidents. Serious incidents include, but are not 1-imited to the 
following: escapes, "standard of conduct" violations, spill of 
hazardous materials, disturbances, gang activities, work-place 
violence, civil disturbances or protests, staff use of force, 
assaults on staff or offenders, fights, fires, suicide attempts, 
deaths, hunger strikes, natural disasters, adverse weather (e.g., 
hurricanes, floods, significant ice or snow storms, heat waves, 
tornadoes), injuries, any law enforcement visits, bomb threats, 
significant environmental problems that impact facility 
operations, transportation accidents, offender victim contacts, 
offender strip searches, adverse incidents that may result in 
significant publicity, any arrest and/or detainment of offenders 
by law enforcement authorities. Immediately following CCM 
notification, the contractor shall fax a report detailing the 
incident which includes, but is not limited to, the following: 

• Type of incident, date and ti.me; 
• Person(s) involved {if offender, include register nl.lltLber); 
• Notifications (who, date and time); 
• Any media attention; and 
• Brief swamary of incident. 

In addition, the contractor shall immediately notify the CCM when 
an offender shows evidence of suicidal tendencies, or unusual or 
dangerous behavior. If the contractor is in doubt, they shall 
contact the CCM. 

2. SEARCHES AND CONTRABAND. The contractor shall have written 
policy and procedures for ~earches to control contraband and its 

. ...9-isposition. The policy· shall identify items which are 
considered contraband at the facility. This policy shall be made 
a7aila.ble to all staff and offenders. 

personal be ongings n ers including offenders' vehic es) 
as needed, but at least once per month. These facility searches 
shall be documented in a log. The log will be made available to 
BOP upon inspection. 

If any unknown substance resembling narcotics ·is found, the 
contractor shall use a Narcotic Identification Kit to determine 

CCC sow, ~age 46 
2000 
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Community Corrections Center SOW Chapter 10, Page 47 

the identity. The contractor shall maintain a supply of Narcotic 
Identification Kits (purchased commercially) to determine the 
identity of the unknown substances _. Staff shall be P:ofi7ient 
in using the Narcotic Identification Kit and shall ordinarily be 
r ·esponsible for testing unknown substances. The contractor shall 
maintain the~e commercially available kits at the facility to 
meet this requirement. 

contraban into the facilit, ·the shall conduc of 
e offende s search· be conducte 

acility director has approved the searc., If a strip searc is 
-necessary, two staff shall conduct the se~rcb Staff shall be of 
the same gender as the offender. The contractor shall document 
the basis for and results of the strip search. 

Staff shall conduct random pat searches of offenders as 
necessary. c s nee not be docume However, they 
sou e appropriate and conducted in accordance with the 
contractor's policy on searches. 

PROGRAM COMPONENTS. The components are community 
corrections, pre-release, and home confinement. The contracto 
shall initially place all federal offenders in the community 
corrections component, unless directed otherwise by the Courts 
the CCM. 

The facility director may reassign all offenders, except direct 
court commitments, from the community corrections component to 
the pre-release component if they are successfully demonstrating 
responsibility, successfully programing and there is no pre­
existing direction from the Court or CCM. 

NOTE: Offenders, except direct court Comm.i tments, are 
expected to be employed within 15 calendars days of 
arrival to the facility. Obtaining employment is part 
of successful programing. 

The facility director shall seek the approval of the CCM before 
assigning a direct court commitment to the pre-release component. 
Only the CCM may assign offenders to the home confinement 
component. 

C:CC SOW, Pa.ge 47 
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Community Corrections center SOW Chapter 10, Page 48 

Offenders in all components are provided the .same general program 
·resources, but the privileges and supervision requirements range 
from restrictive to least restrictive. The contractor shall have 
a thorough understanding of the components and subsequent 
requirements for each component assignment. 

ommunity Corrections Component. The comm.unity corrections 
Except for employment, 
ordered by the Court, an 

other absences from the facility require 
advance approval of the CCM. Recreational activities are 
ordinarily provided in the facility. However, if in-house 
recreation is not possible, then alternate recreation will be 
made available in the community through limited and clearly 

rocedure. 

o nders normally reIUai:in this component until they~~ 
em.onstrated the responsibility necessary to function in the 

community. When an offender is appropriate for the pre-release 
component and if the offender is not a direct court commitment or 
directed to remain in the community corrections component by the 
Court or CCM, CCC staff shall request PRT approval to assign the 
pre-release com onent. 

re-Release Component. The ·pre-release component is 
esigned to assist offenders making the transition from an 

institution to the co:mm.unity or as a program resource while under 
supervision. The contractor shall develop programs that increase 
privileges, such as volunteer community service. It is generally 
appropriate to require offenders to ce employed before allowing 
them to be absent from the CCC for social purposes. Offenders in 
the pre-release component geherally have more access to the 
community and family members through weekend and evening pas 
in accordance with the Authorized Absences sec · 

c. Home Confinement Component. The home confinement componen 
is authorized by the CCM according to an offender's.needs (see 
Home Confinement). The contractor shall make maximum use of this 
component by referring all eligible and app4opriate candidates to 
the CCM for review. Eligible and appropriate candidates are 
deti~ed in the most recent version of the BOP P.S. entitled,~ 

Offenders in this program component are permitted tQ reside at 
home and be gainfully einployed. The contractor shall review and 
monitor the telephone bills of an offender in this component to 
ensure that no service is in place that would circumvent the 

CCC sow, Page 48 
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accountability program. The contractor shall indicate that the 
current telephone bill is appropriate when making the home 
confinement referral to tbe CCM. 

Compliance with the conditions of home confinement may be 
monitored by electronic monitoring equipment approved by the CCM, 
or hy regular telephone or 1.n person contacts by contract staff. 
If electronic equipment is proposed, the contractor shall clearly 
indicate that the equipment is.offered at no additional cost to 
the BOP and costs are not reflected in the cost of the contract. 

4. AUTHORIZED ABSENCES. Authorized absences are an integral 
part of the facility's program. The intent is to reintegrate the 
offender into community life which includes strengthening of 
relationships with rela.tives, .friends, and employers. The 
facility will emphasiz~ increasing levels of individual 
responsibility. Offenders should be given gradual increased 
responsibility in the ~ommunity, based on their ability to accept 
responsibility. 

The offender's absence from the facility is to achieve specific 
programing objectives to include seeking employment, 
strengthening family ties, engaging in religious activities, 
education, recreation, and counseling. The contractor approves 
these program activities as long as the public interest is 
served. 

If an offender's place of employment is more than 100 miles from 
the facility or travel time co:m,promises the established cu~few, 
the contractor shall consult with the CCM to make special 
arrangements for that offender. These request are considered on 
.a case-by-case basis, and the Cc:M is authorized to modify the 
requirements to me · ic needs. 

Unl9ss authorized by the CCM, the 
not permit an offender in tha community 

corrections component to leave the facili. ty exc:ept for 
employment and other approved program activities, i.e., 
set!aking employment, meals served outside of the 
facility in accordance with the contract/agreement, 
participating in the facility recreation prograi.n 
at · ng religious services. ~-

a. Pass. A pass i~ used for overnight or weekend absence. 
Overnight or weekend absences 
(up to a 100 mile radius). 

CCC SOW, Page 49 
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1 The contractor shall make an initial on-site visit to the 
2 proposed pass location. For purposes of accountability, the 
3 contractor shall make and doC1llllent random checks to determine 
4 compliance with the eonditions of the pass. These checks may be 
5 made telephonically or in-person unless otherwise specified by 
6 the CCM. This should occur at least twice a day. The intent is 
7 to set a frequency that provides for appropriate offender 
a accountability. The contractor may request the CCM to approve 
9 fewer daily contacts if it is in the best interest o-f offender 

10 accountability and program. objectives. The CCM has the authority 
11 to increase or decrease the number of required accountability· 
12 checks. 

13 An overnight or weekend pass may be approved when an offender is 
14 successfully programing, i.e., the offender is meeting their 
15 program plan goals· and has obtained gainful employment. The 
16 offender's component assignment may preclude the offender from 
17 using an overnight or weekend pass. The facility director or 
1s assistant shall contact the CCM for direction when a pass 
19 approval is questionable. 

20 The offender requests~ pass by completing and signing the BOP 
21 form entitled PASS REQUEST AND APPROVAL. The facility director 
22 or assistant may approve these passes, unless otherwise specified 
23 by the CCM. Passes may be recommended only by a paid staff 
24 member and not a volunteer. The approval or denial is noted on 
2s thi,s form, and it is retained in the offender's file. 

26 The pass shall begin the last day or an offender's scheduled work 
27 week and extend for 2 days up to curfew. However, an extended 
2a pass may be approved for a long weekend when a legal holiday 
29 falls on the preceding Friday or the following Monday. More than 
30 one pass during a given week r · es CCM approval • 

38 
39 
40 
41 
42 

• Furlough. Only the CCM approves furloughs. The 
ordinarily may not grant a furlough to an offender who is 
convicted or has a history of a serious crime against another 
person, is not successfully programing in the facility and/or 
whose presence in the community could attract undue public 
attention, create unusual concern, or depreciate the seriousn 
of the offense. · 

Except for home confinement, absences from the facility exceeding 
two consecutive overnight periods (except holidays} or·lOO miles 
must be.authorized by ·fu~lough. Offenders in th~ community 
corrections component are not ordinarily eligible for furloughs. 
The contractor shall reserve a bed for an offender on furlough. 

CCC SOW, Page 50 
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offender's obligation and responsibility to pay subsistence and 
other financial obligations outlined in the SOW. 

The BOP encoura es each sentenced offender to meet his or her 
itimate financia o ions. 

money management strategy that will 
becoming a law abiding citizen upon 
initial program plan process, staff 
developing a financial plan. 

ender wi e 
assist the offender in 
release. As part of the 
will assist the offender in 

The contractor shall ensure that all sentenced offenders with 
financial obligations will also develop, with the assistance of 
staff, a financial plan to meet those obligations. Both the 
offender and staff will sign the plan acknowledging its existence 
and the offender's responsibility to follow the plan. Each 
financial plan will be effectively monitored to ensure 
satisfactory progress is being made. Offenders who refuse to 
participate or fail to comply with provisions of their financial 
plan are subject to disciplinary action. During subsequent case 
notes, staff shall consider the offender's efforts to fulfill all 
obligations. 

The contractor shall document the financial plan in the 
offender's file. The plan will at least include the following 
infonuation regarding obligations, ordinarily to be paid in the 
priority order as listed: 

• Special Assessments imposed under 18 u.s.c. §3013. 

• Court-ordered restitution. 

• Fines and court costs. 

·• State or local court obi'igations, e.g., child support and 
alimony. 

• Other federal governm.ent obligations. 

- Cost of Incarceration (COIF). The contractor shall contact 
the CCM for direction on all cases concerning COIF. 

contractor shall post the most recent version of the BOP 
program statement entitled Cost of Incarceration Fee (COIF) in 
the CCC for all offenders to read. The contractor shall com.ply 
with the· requirements of COIF Wlder the direction of the CCM. 

-.Subsistence. To promote financial responsibility the BOP. 
requires offenders to make weekly subsistence payments to the 
contractor. The contractor shall collect 25 percent of each 

CCC sow, Page 56 
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1 Discipline 

2 safe and orderly environment, 1 
3 to impose discipline on those 
4 in compliance with the rules. 

5 
6 

7 
8 

9 
10 

ll 
12 
13 
14 
15 
16 
17 

18 
19 
20 
21 

22 
23 
24 
25 
26 
27 
28 

29 
30 
31 
32 
33 

34 
35 
36 
37 
38 
39 
40 
41 

The.contractor shall provide written policy and procedures for 
offender discipline. The contractor shall establish facility 
rules of conduct and sanctions, and procedures for violations of 
the rules of conduct, to include informal resolution. The 
contractor shall submit to the BOP all minor rules and sanctions, 
which the contractor has created, for approval. 

The contractor shall use the prohibited acts in Attachment E and 
may add other approved minor rules as necessary for the safe and 
secure operation of the facility. If additional minor rules are 
added by the contractor, the contractor shall associate available 
sanction(s) to impose for the violation of each added rule. When 
determining a sanction, the contractor shall ensure the sanction 
is commensurate and appropriate to the violation. 

The rules of conduct and sanctions shall be defined in writing 
and communicated to all offenders and staff. The contractor 
shall carry out disciplinary procedures within appropriate time 
limits, promptly and with respect for the offenders. 

There is a wide range of sanctions a contractor may impose or 
recommend for violations of !acility rules of conduct. The 
majority of these are minor in nature and an informal resolution, 
e.g., reprimand, loss of television or other privileges, may 
resolve the issue. The contractor is encouraged to resolve all 
incidents at the lowest level which correct the offender's 
misconduct. 

The disciplinary requirements in this SOW apply to BOP offende~s. 
USPO offenders participating in the CCC must adhere to the 
facility rules of conduct. If a USFO offender comm.its an offense 
which warrants disciplinary sanction the contractor shall contact 
the USPO for guidance. 

l. GENERAL. The contractor shall take disciplinary action at 
such times and to the degree necessary to regulate an offender's 
behavior Within BOP's prohibited acts and rules of conduct to 
promote a safe and orderly facility environment. The contractor 
shall control offender behavior in a completely impartial and 
consi7tent manner. Disciplinary action may not be capricious or 
retaliatory. The contractor may not impose or allow imposition 
of corporal punishment of any kind. 

CCC sow, Page 68 
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l. Residmm m: requbcl to obfam ara4 msinma .filU-tbne employment~ 
their n:sidmcy. Fu1J-1ime employment will be c=aidered at lc:ast 3S hours per 
week. No "81dent may work men than SO homs per week. Rlsldentl will 
haw 1S worJcin1 days fmm the date ot anival to obtain full-time emplo,Yffl91lt. 

2. Raidmml me to be lblmt frmn wade only in GUCS ofillmss and must obtain 
sd"appmval. 

3. Employu.111t CllmDl be c:onfinned until approvld by the CCC Director via m 
Employmmt Varilicadoa. fumi, 

4. llesidants must ba pacl by check (no cash). 

5. Ummployed reaidatl ans n=qmnd to maim Sjob c:ontects per~ until 
employat (exd11dins Wlamdl and balidays). 

6. Unemployed fflric\em!S may aot leave the Center before 8:00am 111d must mum 
no• lblll 4:00pm. 

7. An affer of employmc:nt must be amspted unleu a mcdic:al ooaditicm pn:vmts 
suah. 

9. Sublistcnce is due v-olcly or bi•wa:kly depending an yam pay periad. 
Subsistem,c owed II 25% of ania inc:omc nnnulcd daw,:a to the .ncmest dollar. 

L Su~~ paid by mDD.Cy-anlcr to eitba-tbe m.idoipt sbi:ft Slaff ar1hc 
day lhiftsbdt Mcmday dJrouahFnday. 

b. Your~ fs due ao Jat.artban one day followiDI your deduled pay 
day. 

c. niex. i5 ,no rcduatlo.n bl the subsistcn.ce nta while on Home O>nfiMftlf'Dt. 
d. Staff CIIIIIOt waive or excuse you hm Jl8)'ml subslslence. 

10. Residems m. prohibited fivm c:auumiDg alr.ohollci bevcra&c:S or taking drop 
(ualcss prescribecQ, 1his includes aver-lho-cottmercoki medicines. Davial:iaD 
fi'om 1ml rule will uun tbln liklly mam your icnniDation :&om this pn,gnan. 

11. Resiclems ue nqwrrd to sWHDit to an alcohol 'bRathalyar and/or urine tatmg 
wh111 nqucmml by staff. 
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13. Failumta povidc an ample mine sample 'Within two homs of smffnotiflastlon 
will be r.cmsidmd a positive rmult. 

14. Residents must attmd all nquhed counseling sessions. house meetings and 
drug llftacme c:oaoselin1. 

15. Residents may not c:omume poppy seeds or pldm seal. 

16, Medioal trea1ma11t, except In tba cese af an ein.er&IIDC1, shall be coordimtcd 
with the J>inlctor. Jf)'ou an tUIDS a prescribed iuedic:ati.oll, you Jn\llt provide 
staff with appropriale dacumentatlan. 

17. So:101dq is ODly allowed in dsgnated ereas. 

18. Blbmor which leads statrto believe that a reudeat may be hmaful IO himself. 
afhas or dctrimmtlll to the propam may result m disciplinary sanctlaas. 

19. While In tt. comm'IDily, 1'flidealS must bc:have la a manner wlllcb does not 
jmopanbe public safely or bang discn:4lt to the program. · 

20. Residents 11181 nat leave the filcility UDdJ staff'hu nvlawed JID.d imtialcct their 
time card. Ralden11 are rcqubed ~ sip lhelr time mds immediately upon 
relllmiDg to the tacmiy. 

21. All sip-o\111 must include: mme or clestluadon; addreu; pbon1111umber; 
PJZPDSCi and a ntum date md time. If you will be late zetamlng you must 
notify sd'bylclephouc BEFORE'°" are actuaDy lalc. 

22. If you lave your approv.t 6esignatfon for •DY reason. you must. nolif:y staff 
B'.Qu&E ,aur depllllQn:and apin an:,a,irl'Cllml. 

23. Wbile ODpal or home cmftnemmt. you me mquimd to call the cemer caah 
IMJIUIII bdu.le 9:00pm. Cmfewis bt:twl=m the bouns af9:00pm and 6:00am. 
You may Dot leave your l'ISidmce wl'lhout sraff pr:nnimon. Jfyou cannot be 
c,ggtpctcd 'by ielq,bone, you will be nrdored 1-:k 'lO die Cea1Dr, 

24. The following itams are mmrldeied oou.tnbaud and are P,Jh21>iled ftvm the 
rmn,scs (laaludiDg ~). al1JC1hol, Dlll'GOlica, GOJIIIVllcd _.....,._, 
m.mD1 ar atba- 'IVl!lllJO&d, pmbllac dmca. examsfoo cords. cardboard boxes. 
plastic caJtainm, and 111U111tbmizal baldb,a, 

2'. Rcsidc:nll shall not OpemlC a motor vehide unless approved by the CCM. 
Bammm. ii DD\ ~Die for damage or theft to midat wblcles. 
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26. Vllltiua hours arc 12.-cJOpm to 5:00pm Saturday, S1111C1ays and holidays unless 
otberwlle approwd 'b)' the CCC !>hector. All visitms me nquired to sign In 
and aut with atd. Yau are rc:s,cmsible to 1R-dat yourviaitms act iD 1111 
appmpdau: 11l1111111', Small chlldrm must be a.acompaied 'b7 ID adult. 
v~--, ac:mr aalyin the Nlideat lcnmp, r=mman room or outlim 
witingll!U. 

27. Rmicl•nts me assigned a daily work detail which most be completed b)' 8:00am. 

28. Dim :spcct ofstatf or other nsidmts will not be talc::ratec1 and the use of 
. proflalty is prohibited. 

29, Staff aBh:as mui othc:rJDiclents moms me ofl'-limits. 

30. Residents must be in bed by midnight SUndaytbrDush 'Jbunday. 

31. Radios will not be pan,ittcd uuless they are equipped with h&l.clphcmes. 

32. Causlia matedals IUab u clemalq supplies, bleach, •DIP powder, etc. me nat 
a0owa:1 msaidemlUOIDI. 

33. R.esidellfS an rcspalllible to keep 'duri.r 1001DS dean., beds made, Ihlen~ 
ad maiU1llba pod peniOJlll hyai-. All belOlJlinlJs are to be pat fJWaY bc:fbre 
leavbJaforwudr. 

34. No food ardrinkispcmd'acd ill~dmt's roomathcrtbau bottled water. 

35. Inappn,priatc contact between IISidad! ii probibitdd. 

36. Rakl111ts must 1a the pay tc;lc:phoncs ad may not 1111 of&c telephuucs. 

37. Ralclcmts must lmodc and obtam pen:ubsion befo.rcadl:QDI the staff office or 
· ~umelor's ofllce. 

38. Meals are piovicW dll= dma per my attbc desip&d +imr:s. 

39. All :phane mcn•FS are posted on the residen1 bull.,_ bvmd. 

40. Stafrdoes not provide Wike-up r:alls. 

41. No nsidcnt is permiuml to..- into aytype of busm• or penaml 
iellliansblp with staft". 

42. Residem may not make major purchases wi1hout the wn• apJJf0\'81 aflcatf. 
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44. R.eJidlnts me to 'be fiJlly clothed (strait clot.hel) and be in • pn:samablc IIIIDl'III' 
whmm the TV/LouaplDmilla or ofliac area.,. Undaprmmts an to bcwom 
at all limes. Cbanglna clothes must be done in the resident bathroom area. No 
rcsicli:nt is pc:rmltted tO lleep J~ die nude or wear only underplmellts. 

45. OUlside m:reatianh off..Umlta aft.er 9:00pm. 

46. Exmss penoml belanslnp ate prom"blted. 

47. No resident Is pawilted ta be in possession ola ceUular phone. ear phone, or 
beeper (without du: Blll'Clll of Plisom authorilalion). 

48. Residents are not to IR: in possession ofpomograpblc ~-

1bc followlna min.or mations may be impaled: 

ConfinemattDquar11n 
Lass otTV prlvllcps 
Lass oftclcplmc privlleps 
Loss of visiting pdYilllPS 
Loa afnaaiapdvllops 
Baa WOik derall 

I have :n:ml ot bad ac:al tu me the above Bmwaw Place udea; repladam and mi;nor 
sanctiona BGd I agrce 1D abi&k. by them. 

/ 

Raicleat Sipatum/Datc Staff's~ 
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United States District Court, 
M.D. Louisiana. 

Deborah Lou HOW ARD 
v. 

Attorney General ASHCROFT, the Federal Bureau 
of Prisons, Kathleen Hawk Sawyer, 

Ray E. Holt, and Callie P. Farr 
and 

UNITED ST A TES of America 
V. 

Deborah Lou HOW ARD 

No. CIV. 03-123-D-M3, CRIM. 00-106-D-M3. 

Feb. 27, 2003. 

Prisoner assigned by Bureau of Prisons to 
community corrections center (CCC) to serve term 
of imprisonment for drug conspiracy conviction 
brought action challenging new Department of 
Justice (DOJ) policy, which declared that Bureau of 
Prisons did not have discretion to assign prisoners 
directly to CCCs to serve their term of 
imprisonment, and Bureau's resulting policy of not 
assigning to CCCs and transferring those in CCCs 
to a federal corrections facility. Prisoner moved for 
preliminary injunction ordering that she remain at 
CCC and avoid transfer. The District Court, Brady, 
J., held that: (1) prisoner did not have to exhaust 
administrative remedies with Bureau of Prisons; (2) 
prisoner was likely to succeed on merits of her 
claim that a "rule" was issued without notice and 
comment in violation of the Administrative 
Procedure Act (APA); (3) prisoner was likely to 
prevail on APA claim alleging that policies were 
inconsistent with plain meaning of statute governing 
authority of Bureau of Prisons Lo designate penal or 
correctional facility for prisoner; and (4) discretion 
of Bureau of Prisons is not limited by Sentencing 
Guidelines or statute governing pre-release custody. 

Motion granted. 

[1] Criminal Law '8=0 

Page 2 of 28 

Page 1 

llOk0 k. 

District court which imposed prisoner's sentence on 
drug conspiracy charges had jurisdiction to hear 
prisoner's postconviction relief claim, alleging that 
new Department of Justice (DOJ) policy depriving 
Bureau of Prisons of their discretion to assign 
prisoners directly to community corrections centers 
(CCCs), and Bureau's resulting decision to transfer 
prisoner to federal corrections facility, undermined 
the validity of her sentence. 28 U.S.C.A. § 2255. 

[2] Prisons <C;::::,Q 

310k0 k. 

Prisoner challenging new Department of Justice 
(DOJ) policy depriving Bureau of Prisons of their 
discretion to assign prisoners directly to community 
corrections centers (CCCs), and Bureau's resulting 
decision to transfer prisoner from CCC to federal 
corrections facility, was not required, under Prison 
Litigation Reform Act (PLRA) or otherwise, to 
exhaust administrative remedies by challenging her 
re-designation under Bureau procedures; pursuing 
such remedies would be futile, as those who would 
review prisoner's claims had no power to alter her 
designation. 42 U.S.C.A. §1997e; 28 C.F.R. §§ 
542.l 0-542.19. 

[3] Injunction €;::;::,Q 
212k0 k. 

In order to prevail on a motion for preliminary 
injunction, the moving party must establish that: {l) 
there is a substantial likelihood that she will prevail 
on the merits; (2) there is a substantial threat that 
she will suffer iITeparable injury if the preliminary 
injunction is denied; (3) the threatened injury to her 
outweighs the threatened injury to the opposing 
party; and, (4) granting the preliminary injunction 
will not disserve the public interest. 

[4] Injunction '8=0 
212k0 k. 

Prisoner who faced reassignment from community 
corrections center (CCC) to federal correctional 
facility, as result of Department of Justice (DOJ) 
policy depriving Bureau of Prisons of discretion to 
assign prisoners directly to CCCs, would be 
irreparably injured if she were transferred, as 
required for prisoner to obtain preliminary 
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injunction precluding such transfer; prisoner and 
her family would suffer financially by her inability 
to continue working, and were the court later to rule 
in prisoner's favor, she would essentially have no 
relief at all, as her term would be served. 

[5] Injunction €=:>O 
212k0 k. 

For purposes of determining whether prisoner who 
faced reassignment from community corrections 
center (CCC) to federal correctional facility, as 
result of Department of Justice (DOJ) policy 
depriving Bureau of Prisons of discretion to assign 
prisoners directly to CCCs, was entitled to 
preliminary injunction precluding such transfer, 
balance of harms favored prisoner; prisoner could 
continue to work while at CCC and pay for costs of 
her incarceration, and any governmental interest in 
transferring prisoner was outweighed by costs of 
doing so. 

[6] Injunction €:=O 
212k0 k. 

Prisoner who faced reassignment from community 
corrections center (CCC) to federal correctional 
facility, as result of Department of Justice (DOJ) 
policy depriving Bureau of Prisons of discretion to 
assign prisoners directly to CCCs and Bureau's 
decision following that policy, was likely to succeed 
on merits of her claim that such agencies issued a 
"rule" without required notice and comment in 
violation of the Administrative Procedure Act 
(APA), as required for prisoner to obtain 
preliminary injunction precluding her transfer. 5 
U.S.C.A. § 552. 

[7] Administrative Law and Procedure €=0 
15Ak0 k. 

Although agency interpretations are not typically 
subject to notice and comment procedures under the 
Administrative Procedure Act (AP A), when an 
interpretation departs from a longstanding agency 
practice, it too must be promulgated under the 
general APA notice and comment procedures. 5 
U.S.C.A. § 552. 

[8] Prisons €=0 
310k0 k. 

Page 3 of 28 

Page2 

Prisoner who faced reassignment from community 
corrections center (CCC) to federal correctional 
facility, as result of Department of Justice (DOJ) 
policy depriving Bureau of Prisons of discretion to 
assign prisoners directly to CCCs and Bureau's 
decision following that policy, was substantially 
likely to prevail on her claim under the 
Administrative Procedure Act (APA) that such 
policies were inconsistent with plain meaning of 
statute governing authority of Bureau of Prisons to 
designate penal or correctional facility for prisoner, 
as required for prisoner to obtain preliminary 
injunction precluding such transfer; a CCC is a 
"penal or correctional facility" and a "place of 
imprisonment" under the statute. 5 U.S.C.A. § 552; 
18 U.S.C.A. § 362l(b). 

[9] Administrative Law and Procedure !C=0 
15Ak0 k. 

When reviewing an agency's interpretation of the 
statute it administers, the court must first consider 
whether Congress has directly spoken to the issue; 
if the intent of Congress is clear, that is the end of 
the matter, but if the court determines that the 
statute is ambiguous, the court must then determine 
the appropriate degree of deference to be given the 
agency's interpretation and evaluate the 
interpretation in that light. 

[10] Sentencing and Punishment €:=O 
350Hk0 k. 

Statutory discretion of Bureau of Prisons to 
designate penal or correctional facility for prisoner, 
including ability to assign prisoner to community 
corrections center (CCC), is not limited by 
Sentencing Guidelines; enabling statute gives 
Sentencing Commission authority only over the 
sentencing of the courts, not the decisions of the 
Bureau. 18 U.S.C.A. § 362l(b); 28 U.S.C.A. § 
994(a). 

[11] Sentencing and Punishment !C=O 
350Hk0 k. 

Statutory discretion of Bureau of Prisons to 
designate penal or correctional facility for prisoner, 
including ability to assign prisoner to community 
corrections center (CCC), is not limited by statute 
governing pre-release custody, which states that 
Bureau should assure that prisoner serve time under 
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conditions affording him or her reasonable 
opportunity to adjust and prepare for re-entry into 
community. 18 U.S.C.A. §§ 3621(b), 3624. 

RULING & ORDER 

BRADY,J. 

*1 Pending before the court are two actions 
brought by petitioner Deborah Lou Howard against 
the United States and various of its agents in their 
official capacities (collectively referred to as the 
"Government"). The core of her complaint is that 
the Department of Justice and the Bureau of Prisons 
("Bureau") have violated her federal constitutional 
and statutory rights by changing their interpretation 
of the Bureau's discretion to place certain classes of 
convicts directly into community corrections 
centers. The Bureau has regarded itself as having 
that discretion for decades and, in fact, exercised it 
in Ms. Howard's favor in October of 2002. The 
Department of Justice has since reconsidered the 
Bureau's interpretation of the relevant statutory 
language. It now thinks the Bureau's earlier acts of 
discretion were "unlawful." Based on this opinion, 
the Bureau has informed the federal courts that it 
will no longer exercise its former discretion. More 
importantly, for Ms. Howard, the Bureau has 
informed her that she will be transferred to a federal 
corrections facility in Marianna, Florida. It is this 
transfer that Ms. Howard seeks, in one way or 
another, to stop. 

In her first action, Ms. Howard requests that this 
court issue a preliminary injunction against the 
Bureau, and its leadership in the persons of United 
States Attorney General John Ashcroft, Bureau 
Director Kathleen Hawk Sawyer, [FNl] the 
Bureau's Regional Director for the South East 
Region, Ray E. Holt, and Callie P. Farr, who is the 
Community Corrections Manager for the same 
region of the Bureau. The injunction Ms. Howard 
seeks would order that she remain at her current 
place of confinement rather than be transferred to a 
federal corrections facility in Marianna, Florida. In 
the alternative, Ms. Howard asks this court for a 
preliminary injunction so that she may petition the 
court to hold a later hearing to vacate her prior 
sentence and resentence her in a manner that allows 
her to remain at the Bannum Place of Orlando 
Community Corrections Center ("Bannum Place") 
until her release. 

Page 4 of 28 
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Formally, this matter comes to the court on two 
motions. First, Ms. Howard brought a motion for an 
emergency stay which, pursuant to Federal Rule of 
Civil Procedure 8(t), [FN2] this Court treated as 
two motions, one for a temporary restraining order 
and another to vacate her sentence under 28 U.S.C. 
§ 2255. [FN3] Second, she has filed a complaint 
seeking declaratory and injunctive relief under the 
Administrative Procedures Act (the "APA"), 5 
U.S.C. §§ 553, 702, and 706 with jurisdiction 
predicated on 28 U.S.C. § 1331. [FN4] 

The court issued a temporary restraining order 
("TRO") on January 28, 2003. [FN5] By consent of 
the parties, the court extended the temporary 
restraining order until February 21, 2003. [FN6] 
Additionally, by consent of the parties and 
representations made to the court by counsel for the 
Government, any issues regarding procedural 
defects or service were waived for the purposes of 
the preliminary injunction hearing so that all parties 
can get to the next step. [FN7) 

*2 The court took evidence and heard oral 
argument on February 21, 2003. Having determined 
that Ms. Howard has met her burden on at least one 
of her claims, the court granted her motion for a 
preliminary injunction and enjoined the 
Government from transferring Ms. Howard from 
Bannum Place pending a final determination on the 
merits. 

I. FACTUAL BACKGROUND AND SUMMARY 
OF ARGUMENTS 

In August 2000, the United States Attorney's Office 
confronted Deborah Howard with a charge of 
conspiracy to possess with the intent to distribute 
five or more kilograms of cocaine, a violation of 21 
U.S.C. § 846(a)(l). [FN8] Ms. Howard cooperated 
with authorities and pied guilty to the charge on 
November 8, 2001. [FN9] Ms. Howard was a low 
level participant in the conspiracy. Her role was that 
of a courier, or a "mule." 

The original pre-sentence investigation report, 
prepared on March 14, 2002, indicated that Ms. 
Howard had a criminal history category of I (the 
lowest level) and that her offense level was 25 
because she met all of the criteria for the statutory 
"safety valve" and received a two level reduction 
for her "first offender" status under the Sentencing 
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Guidelines. In between indictment and sentencing, 
Ms. Howard provided invaluable assistance to the 
Government with regard to information about her 
co-conspirators. In fact, Ms. Howard continued to 
provide assistance to federal and state investigators 
even though some of her co-conspirators were still 
at large and had significant criminal histories for 
violence. So valuable was the information she gave 
and so dangerous were some of the people her 
cooperation helped to convict, the court and counsel 
even considered placing her into the witness 
protection program. In the words of one of the 
prosecutors from the Middle District of Florida her 
cooperation was "crucial to the development of the 
case." 

Ultimately, based on the assistance provided by 
Ms. Howard and her acceptance of responsibility 
for her actions, the Government filed a § 5Kl. l 
motion requesting this court to depart downward 
from the applicable offense level found in the 
Sentencing Guidelines by 11 levels . This court 
decided to depart an additional level, and reduced 
Ms. Howard's offense level to a 13. This 
categorization placed her at the lowest level of Zone 
D of the Sentencing Guidelines Sentencing Table, 
subject to a term of imprisonment between twelve 
and eighteen months. 

On August 16, 2002, the court imposed a sentence 
of twelve months imprisonment, three years of 
supervised release immediately following said term 
of imprisonment, a $ 2,000 fine payable in monthly 
installments, and a mandatory $100 assessment. 
[FNlO] The court recommended that "the defendant 
serve her sentence at Bannum Place in Orlando, 
Florida [FNl l] and ordered that she surrender 
herself "for service of sentence at the institution 
designated by the Bureau of Prisons" at a time 
"designated by the Probation or Pre-Trial Services 
Officer." [FN 12) 

*3 The Bureau, acting pursuant to a statutory grant 
of authority, decided that it should follow this 
court's recommendation and ordered that Ms. 
Howard serve her term of imprisonment at Bannum 
Place, a community corrections center, beginning 
on October 14, 2002. This designation allowed Ms. 
Howard to continue working as a paralegal and 
provide financial support for her daughter and her 
infant grandchild during the daytime, but requires 
that she otherwise be confined to that community 
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corrections center ("CCC") . [FN13] In fact, this 
designation was frequently the topic of conversation 
between the Government, Ms. Howard's counsel, 
and this court. All parties agreed that Ms. Howard 
deserved a lesser punishment due to the 
circumstances particular to her case. Moreover, all 
parties worked together to ensure that she would 
have the opportunity for this designation. 

Ms. Howard surrendered herself at the appointed 
place and time on October 14,. 2002, and began 
serving her sentence. By all accounts, Ms. Howard 
is a model prisoner. In addition, her ability to work 
generates sufficient income to pay for the cost of 
her incarceration at Bannum Place. 

Meanwhile, the Department of Justice decided to 
reevaluate the very statutory grant of authority that 
the Bureau exercised in assigning Ms. Howard to 
Bannum Place. According to the Bureau at the time 
of Ms. Howard's sentencing, 18 U.S.C. § 362l(b) 
gave it the discretion to commit people convicted of 
Zone C and D felonies directly to CCCs even 
though the federal district courts do not have such 
discretion in imposing their sentences. [FN14] The 
crucial passage appears in 18 U.S.C. § 362l(b), 
which is entitled "Place of imprisonment." That 
section provides: 

The Bureau of Prisons shall designate the place 
of the prisoner's imprisonment. The Bureau may 
designate any available penal or correctional 
facility that meets minimum standards of health 
and habitability established by the Bureau, 
whether maintained by the Federal Government 
or otherwise and whether within or without the 
judicial district in which the person was 
convicted, that the Bureau determines to be 
appropriate and suitable, considering--
(1) the resources of the facility contemplated; 
(2) the nature and circumstances of the offense; 
(3) the history and characteristics of the prisoner; 
(4) any statement by the court that imposed the 
sentence--
(A) concerning the purposes for which the 
sentence to imprisonment was determined to be 
warranted; or 
(B) recommending a type of penal or correctional 
facility as appropriate; and 
(5) any pertinent policy statement issued by the 
Sentencing Commission pursuant to section 
994(a)(2) of title 28. [FN 15] 
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According to the Bureau's understanding of that 
section from the time it became effective in 1987 
until December of 2002, the Bureau had the 
authority to "designate an offender directly to a 
community based facility to serve his or her 
sentence," though "ordinarily this is done only with 
the concurrence of the sentencing court." [FNl6] 
As these remarks make perfectly clear, the Bureau's 
policy was that its discretion under this statute was 
far more expansive than the discretion of the district 
courts. 

*4 Indeed, it would have to be in order to commit a 
defendant like Ms. Howard, convicted of a Zone D 
felony, directly to a CCC. Conversely, the 
discretion of the district courts is constrained by 
statute to follow the Sentencing Guidelines 
("Guidelines") promulgated by the United States 
Sentencing Commission ("Commission"). [FNl 7) 
That statute provides: 

The court shall impose a sentence of the kind, and 
within the range, referred to in subsection (a)(4) 
unless the court finds that there exists an 
aggravating or mitigating circumstance of a kind, 
or to a degree, not adequately taken into 
consideration by the Sentencing Commission in 
formulating the guidelines that should result in a 
sentence different from that described. 

Guideline § 5Cl.l(t), in turn, provides that "[i]f 
the applicable guideline range is in Zone D of the 
Sentencing Table, the minimum term shall be 
satisfied by a sentence of imprisonment." [FNl8] 

Compare the applicable Guideline for a Zone C 
felony: 

If the applicable guideline range is in Zone C of 
the Sentencing Table, the minimum term may be 
satisfied by--
( 1) a sentence of imprisonment; or 
(2) a sentence of imprisonment that includes a 
term of supervised release with a condition that 
substitutes community confinement or home 
detention according to the schedule in subsection 
(e), provided that at least one-half of the 
minimum term is satisfied by imprisonment. 
[FN19] 

As this language is widely understood, the 
distinction it embodies between imprisonment and 
commitment to a CCC requires district courts to 
impose imprisonment in institutions like prisons or 
jails, rather than CCCs, for at least half the 
sentences of all Zone C felons. 
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Similarly, Zone D felons who must be given a 
"sentence of imprisonment," with no provisions 
whatsoever made for terms served in CCCs, cannot 
be committed directly to CCCs by the district courts 
. [FN20] Judges may, however, direct placement in 
a CCC as a condition of supervised release after a 
term of imprisonment or in lieu of imprisonment as 
a condition of probation for Zone A and B felons. 
[FN21] It is only when it comes to the term of 
imprisonment itself that judges cannot decide on the 
place it will be carried out. 

But this is a general disability of the courts. The 
relevant statutory scheme grants exclusive authority 
to the Bureau to decide where a convict will serve 
her term of imprisonment. The constraints on judges 
concern the threshold issue of whether the convict is 
sentenced to imprisonment and committed to the 
Bureau in the first place-as opposed to a sentence of 
probation or a fine, where no commitment occurs. 
For all, and only, those convicts who are sentenced 
to imprisonment are committed to the custody of the 
Bureau . [FN22] Thus, once committed, it is up to 
the Bureau to decide just where the convict's 
sentence will be served. [FN23] 

This fact would explain why the Commission's 
Guidelines even discuss the notion of community 
confinement at all. The applicable Guidelines 
provisions deal not with whether a court could 
designate any specific place of imprisonment, 
because they can't, but rather with the courts' 
authority to sentence convicts to terms of 
supervised release or probation, which only applies 
to Zone A and certain Zone B felons. Over these 
two types of sentences, the courts have the requisite 
authority under the Guidelines to direct that the 
sentence be served in a CCC or by home detention. 
This is in stark contrast to the inability of the 
judiciary to designate the place where terms of 
imprisonment will be served. 

*5 According to the well-established practice and 
policy in effect at the time of Ms. Howard's 
sentencing, only the Bureau could deviate from 
these constraints upon the judiciary. But, that 
longstanding practice was challenged only two 
months after Ms. Howard began serving her time at 
Bannum Place. The Department of Justice 
commissioned a memorandum from the Office of 
Legal Counsel ("OLC") seeking an opinion whether 
the Bureau had all the discretion it supposed itself 
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to have. As the OLC read the statute and related 
documents, the entire practice was "unlawful." It 
concluded that rather than grant the Bureau 
complete discretion in assigning prisoners, 18 
U.S.C. § 3621 actually cabins its discretion within 
the same constraints that are placed on the federal 
judiciary by the Sentencing Commission. In a sense, 
the OLC has, with respect to sentencing discretion, 
assigned the judiciary and the Bureau as bunkmates 
under the guidance of the Sentencing Commission's 
camp counselor. 

This change in policy took effect rapidly right 
around the Christmas holidays of 2002. Principal 
Deputy Assistant Attorney General M. Edward 
Whelan III of the OLC released a memorandum 
opinion entitled "Bureau of Prisons' Practice of 
Placing in Community Confinement Certain 
Offenders Who Have Received Sentences of 
Imprisonment" ("OLC Memo"), on December 13, 
2002. [FN24] The OLC Memo concluded that the 
Bureau acted unlawfully in placing Zone C and 
Zone D felons directly into CCCs. 

On December 20, 2002, Kathleen Hawk Sawyer, 
then-Director of the Bureau, sent her own 
memorandum to federal judges informing them of 
the conclusion of the OLC Memo and that the 
Bureau no longer would follow its prior practice. 
Under a new Bureau "policy," future felons 
sentenced to terms of imprisonment would never be 
committed directly to CCCs under any 
circumstances and regardless of what sentencing 
judges recommend. Though the OLC Memo does 
not discuss the matter, it also appears that the new 
"policy" applies equally to Zone B felons, or any 
felon who is sentenced to a term of imprisonment, 
because it is the Government's position that the 
phrase "term of imprisonment" as it appears in 18 
U.S.C. § 3621 does not include time spent in CCCs. 
[FN25] 

Also buried at the bottom of that memorandum was 
the following notice: 

This procedure change will be implemented 
prospectively, with the following exception. 
Inmates designated to CCCs who, as of December 
16, 2002, had more than 150 days remaining to 
serve on their prison terms, will be re-designated 
by the Bureau to prison institutions. 

Neither the memorandum nor any other 
communication provided to this court has offered to 
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explain the rationale for the determination that the 
new "policy" should be applied in a selectively 
retroactive manner. [FN26] Nevertheless, 
retroactively applied it was. In yet another 
memorandum, [FN27] dated December 30, 2002, 
Callie P. Farr, Community Corrections Manager, 
informed Ms Howard that: 

*6 [Y]ou will be re-designated by the Bureau of 
Prisons (Bureau) to a prison or jail institution 
within the next 45 days, but not sooner than 30 
days from receipt of this notice, for continued 
service of your prison sentence. 
Your transfer results from a Bureau procedure 
change, which complies with recent guidance 
from the U.S. Department of Justice's Office of 
Legal Counsel (OLC), finding that the term 
"community confinement" is not synonymous 
with "imprisonment." 

This memorandum also informed Ms. Howard that 
the "policy" would be applied retroactively--a point 
she no doubt picked up in reading the first sentence. 
Though it explained the decision to change the 
discretion policy-insofar as the synonymy argument 
is an explanation-it did not provide any rationale for 
its retroactivity. The memorandum concluded by 
informing Ms. Howard that "[i]f you are dissatisfied 
with this decision, you may challenge it through the 
Bureau's administrative remedy program." [FN28] 

Immediately after receiving this memorandum, Ms. 
Howard challenged the "policy" through the 
Bureau's administrative remedy process. The 
Bureau denied Ms. Howard's initial challenge, and 
she subsequently appealed. Although a ruling has 
still not been issued on her appeal as of the date of 
this Ruling, the Bureau sought to transfer Ms . 
Howard from Bannum Place to the federal 
corrections facility on January 30, 2003 anyway and 
still seeks to transfer her post haste. [FN29] 
Accordingly, on January 28, 2003, Ms. Howard 
filed a Motion to Vacate, Set Aside and/or Correct 
her Sentence and a Motion to Stay her transfer. This 
court issued an Order granting a TRO on that same 
day. 

Since the issuance of that TRO, Ms . Howard has 
filed a civil action alleging violations of several 
laws of the United States, including the APA. She is 
seeking a preliminary and/or permanent injunction 
to prevent the reassignment from taking place. In 
the alternative, she asks this court to vacate her 
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sentence and re-sentence her under 28 U.S.C. § 
2255. 

II. JURISDICTION 

The Government asserts that this court does not 
have jurisdiction to hear Ms. Howard's complaints 
about her treatment under the new Bureau "policy." 
Ms. Howard, meanwhile, proposes several possible 
bases for the court to exercise its authority. First, 
she argues, the court may take action under 18 
U.S.C. § 3582(c) or Federal Rule of Criminal 
Procedure 35 to modify her sentence in the light of 
the subsequent administrative "clarifications" of the 
binding law. Second, the court may exercise its 
jurisdiction under 28 U.S.C. § 2255 to hear any 
claim attacking the validity of her sentence or 
conviction. Finally, she asserts that the court has 
federal question subject matter jurisdiction under 28 
U.S.C. § 1331 to hear her claim that the 
Government has violated the her rights under the 
APA. 

Before deciding which procedural mechanism 
allows the court to act on Ms. Howard's case, the 
court must distinguish her claims and the actions of 
which they complain. [FN30] As discussed above, 
Ms. Howard's primary complaint concerns a series 
of actions taken by various bureaucrats within 
various branches of the Department of Justice. She 
objects to the imposition of a new "policy" upon the 
procedures of the Bureau that issued from the 
Department of Justice. 

*7 That new "policy" was based wholly, as far as 
the court can determine, on the OLC Memo. The 
OLC Memo expresses the opinion that it is unlawful 
for the Bureau to place convicts directly in CCCs 
rather than in penal facilities such as prisons or jails . 
[FN3 l] She objects to this interpretation as well as 
the method of its adoption. Ms. Howard also 
objects to the separate decision, apparently taken by 
another official at the Department of Justice or the 
Bureau, to apply this "policy" retroactively so that it 
affects people like herself, who was well into her 
term at a CCC by the time she received notice that 
she would be transferred into a federal prison. 

Her complaints, already legion, march on. She also 
claims that the complained of bureaucratic 
declaration and the decisions that seek to effectuate 
it have infected the validity of her initial sentence. 
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They have done so, she argues, by uprooting and 
throwing out the settled background assumptions 
against which the court exercised its discretion at 
the time it made its sentencing decision. She urges 
that the new "policy" vitiates the court's intentions 
in imposing the sentence it did. 

Then, Ms. Howard challenges the validity of 
several actions of several individuals that will, left 
unchanged or unchecked and taken together, take 
her out of her community and throw her into a 
prison, despite initial judicial and agency 
determinations that to do so would not be in 
anyone's best interest in this case. Some of these 
acts are administrative and may be attacked directly 
insofar as they affect the Ms. Howard's interests. 
The same administrative acts may be attacked 
insofar as they affect the manner in which her 
sentence will be served. Others concern the 
imposition of Ms. Howard's sentence itself. 

However, only those claims that attack the validity 
of Ms. Howard's sentence can be brought here 
under 28 U.S .C. § 2255. Her complaints regarding 
the manner of her imprisonment must be filed via a 
petition for the writ of habeas corpus under 28 
U.S.C. § 2241 in the Middle District of Florida, 
where she is serving her term. [FN32] The 
distinction between the two habeas causes of action 
is clear. Both offer post-conviction relief, but the 
relief available and the court that a prisoner must 
petition are often distinct. 

A. Jurisdiction under 28 U.S.C. § 2255 

[l] A 28 U.S.C. § 2255 petition for post-conviction 
relief allows an inmate to attack the validity of a 
conviction or sentence collaterally and must be 
sought in the sentencing court. [FN33] Section 2255 
reads: 

A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right 
to be released upon the ground that the sentence 
was imposed in violation of the Constitution or 
laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or 
that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to 
collateral attack, may move the court which 
imposed the sentence to vacate, set aside or 
correct the sentence. 
*8 A motion for such relief may be made at any 
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time. 
[ ... ] 
If the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to 
collateral attack, or that there has been such a 
denial or infringement of the constitutional rights 
of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall 
discharge [or resentence the prisoner] or grant a 
new trial or correct the sentence as may appear 
appropriate. [FN34] 

Among Ms. Howard's asse11ions is the claim that 
the subsequent change in the law-even assuming it 
was legitimate-undermined the validity of her 
sentence. This court is the proper court to hear this 
claim because it is the here that her sentence was 
imposed in the first place. Consequently, as an 
initial matter, Ms. Howard has brought the right 
kind of claim to the proper court. 

There is, however, one remaining potential barrier 
to the court's taking jurisdiction over this matter 
under 28 U.S.C. § 2255. That is the Government's 
argument that this court does not have jurisdiction 
to hear a section 2255 claim because, even if Ms. 
Howard has been wronged, the quantum of that 
wrong is insufficient to warrant review under the 
federal habeas statute. A section 2255 remedy 
requires that the wrong be constitutional, 
jurisdictional, or of fundamental unfairness . That, 
the Government argues, Ms. Howard cannot do, and 
it refers the court to the Supreme Court's decision in 
United States v. Addonizio. [FN35] 

Addoni:.io presents facts that are somewhat similar 
to those in this case. In 1970, Mr. Addonizio, once 
the Mayor of Newark, New Jersey, found himself 
up for sentencing after being convicted of 63 counts 
of extortion and one count of conspiracy to extort. 
The presiding judge sentenced Mr. Addonizio to a 
ten-year term of imprisonment. [FN36] He made 
this sentence, he later said, under the impression 
"that petitioner would be actually confined for a 
period of approximately three and one-half to four 
years of the ten-year sentence." (FN37] 

The district judge formed this expectation based on 
the "fact that [Mr. Addonizio] was a first-offender 
and that there appeared to be little probability of 
recidivism" as well as his understanding that these 

Page 9 of 28 

Page 8 

were the primary factors used to determine when 
and whether to offer parole to a convict. [FN38] As 
it turned out, the Parole Commission frustrated the 
district judge's expectations by adopting new parole 
procedures. Specifically, the Parole Commission 
determined that the gravity of the offense should be 
a significant factor at parole hearings. The Parole 
Commission started using its new guidelines on a 
trial basis in 1972, published them in the Federal 
Register and began using them throughout the 
country in 1973, and later codified them at 28 CFR § 
22.20 (1978). [FN39] 

Based on the gravity of Mr. Addonizio's 
offenses--extreme breach of the public trust--the 
Parole Commission twice rejected his applications 
for parole when he applied in 1975. [FN40] Mr. 
Addonizio brought a motion under section 2255 to 
vacate and resentence. The sentencing judge 
reduced his sentence to time served and the Second 
Circuit affirmed. 

*9 The Supreme Court, however, reversed this 
decision on the ground that the district court did not 
have jurisdiction to hear the matter because 
"subsequent actions taken by the Parole 
Commission--whether or not such actions accord 
with a trial judge's expectations at the time of 
sentencing--do not retroactively affect the validity 
of the final judgment itself." [FN41] The Supreme 
Court pointed out that "an error that may justify 
reversal on direct appeal will not necessarily 
support a collateral attack on a final judgment" 
because the interests of finality and judicial 
economy require that closed cases be reopened only 
for very serious reasons. [FN42] 

According to the Court, only three kinds of reason 
are sufficient: (1) claims of constitutional error; (2) 
claims that the court lacked jurisdiction; and (3) 
claims that the court committed an error of fact or 
law of a fundamental character that "rendered the 
proceeding itself irregular and invalid." [FN43] 
The Supreme Court's holding and rationale compel 
the same result in this case, the Government argues, 
because this court's expectations are no more 
entitled to be carried out than were the expectations 
of the district judge in Addonizio. It argues that, as a 
matter of law, the later activities of the Department 
of Justice and the Bureau could not have infected 
the proceedings in this court so fundamentally as to 
give this court jurisdiction to hear the claim. 
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The court respectfully differs with the Government 
on this matter. There are many distinctions between 
the facts of Addonizio and the facts of this case. The 
district judge in Addonizio merely expected that the 
Parole Commission would operate under its old 
rules. His reliance was in the nature of an idle 
expectation based on an understanding of "how 
things work." Moreover, the Parole Commission 
followed the requisite rulemaking procedures and 
eventually promulgated rules regarding the grant of 
probation that frustrated the district judge's 
intentions when, four or five years after the 
sentencing the Parole Commission applied those 
rules to Mr. Addonizio. 

In this case, however, the court was not merely or 
idly speculating. The Bureau was on record that it 
had the discretion to commit certain classes of 
convict to imprisonment in CCCs. It published that 
view in 1998 in Policy Statement 7310.04. [FN44] 
It has also published the view as recently as 2000 in 
a reference manual for the judiciary. [FN45] U.S. 
Attorneys, now compelled to spend hours fighting 
to move the affected convicts, once collaborated 
with the sentencing judges to ensure that these 
people were assigned to CCCs. In many instances, 
after having accomplished the goal of achieving 
these assignments, the U.S. Attorneys are now 
whipsawed by the new "policy" back into court to 
stand before the same judges in a much more 
adversarial position. 

Also, unlike parole hearings, placement in a penal 
institution is a part of the sentencing process. In Ms. 
Howard's case, that process was fully completed 
and she was assigned to a CCC before the 
Government stepped in brandishing its new 
"policy." Conversely, in Addonizio, the felon was 
convicted and served some four or five years before 
he ever went before the Parole Commission-his 
process was not yet complete. 

*10 Additionally, no one in Ms. Howard's case was 
working off of mere expectancies. The Bureau, the 
U.S. Attorney's Office, the court, Ms. Howard, and 
her attorney all knew what would happen to her. 
She would be taken into custody at the Bureau, they 
would look at the particulars of her case, and given 
the nature of the crimes and the recommendation of 
the court, they would assign her to a CCC so that 
she could maintain her connections to her 
community while at the same time giving up much 
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of her freedom in order to pay back her debt to that 
same community. And that is precisely what 
happened. Until, that is, a bureaucrat in an office in 
Washington D .C. determined that the entire legal 
world had been acting under the same shared 
"unlawful" fantasy for decades and acted to bring us 
all back into step with his vision of the law. 

Ultimately, however, it is the judgment of this 
courtthat this phase of the analysis does not concern 
jurisdiction to hear these claims. The remarks about 
jurisdiction in Addonizio and propounded by the 
Government in this case concern the district courts' 
jurisdiction to vacate sentences, not their 
jurisdiction to consider whether the claimed 
violation is serious enough to warrant such a 
measure. [FN46] 

In Addonizio, the Supreme Court wrote, "[u]nder § 
2255, the sentencing court is authorized to 
discharge or resentence defendant if it concludes 
that it 'was subject to collateral attack." ' [FN47] 
This remark does not indicate that the court does 
not have jurisdiction to hear the due process claim. 
Instead, it indicates that, having heard the claim and 
decided that the alleged injury is not of 
constitutional magnitude, the court cannot reclaim 
jurisdiction over the sentence and alter it anyway. 

Courts that have rejected due process claims in 
section 2255 cases make this point plainly evident. 
[FN48] Moreover, the court has been referred to 
three recent cases that reached and rejected the 
merits of the due process claims brought by 
complainants under this new "policy." [FN49] All 
three refer to the governing due process standard for 
fairness at sentencing hearings--that a sentencing 
within Guideline limits can be altered if the judge 
relied on materially false information in imposing 
the sentence--and all three reject the due process 
argument based in part on the claim that these 
courts did not in fact rely on the former Bureau 
practice and policy of direct CCC committments. 
[FN50] Therefore, this court concludes that the 
Government's jurisdictional arguments are more 
properly considered arguments on the merits and 
will consider them as such. 

B. Jurisdiction under 28 U.S.C . § 1331 

Ms. Howard has stated claims under the AP A as 
well. She argues that the new "policy" is actually a 
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substantive rulemaking that could not be put in 
place until the Bureau undertook the notice and 
comment procedures required by section 552 of the 
APA, even if it were an acceptable interpretation of 
the statute. She also claims that the Bureau's 
"policy" is based on a clearly erroneous 
interpretation of the Crime Control Act of 1984 and 
thus, it is unenforceable against her. Because both 
of these claims state a cause of action "arising 
under" the laws of the United States, the court has 
jurisdiction to hear these claims under 28 U.S.C. § 
1331. [FN51] 

C. Exhaustion of Administrative Remedies 

*11 [2] In its most recent filing with the court, the 
Government has asserted another jurisdictional 
argument based on the "exhaustion of remedies" 
doctrine. [FN52] Unlike subject matter jurisdiction, 
there is an exception to the jurisdictional 
requirement that Ms. Howard exhaust her 
administrative remedies before bringing suit. 
Moreover, the court finds that the exception, 
namely futility, applies here. 

The Government claims that the court cannot 
review the Bureau's agency action or Ms. Howard's 
sentencing because she has not exhausted her 
administrative remedies. The Fifth Circuit has held 
that before bringing habeus claims, "a federal 
prisoner seeking only injunctive relief must first 
exhaust the administrative remedies provided by the 
Bureau of Prisons." [FN53] Similarly, to challenge 
an agency action under the Administrative 
Procedures Act, that action must be a "final agency 
action." [FN54] The Bureau has procedures 
available that would allow her to appeal her 
re-designation. Those procedures are provided at 28 
C.F.R. §§ 542.10-542.19. 

The administrati ve appeals process has three steps. 
First, the inmate must submit a "formal written 
Administrative Remedy Request, on the appropriate 
form (BP-9)" with the Community Corrections 
Manager ("CCM") twenty days from the act 
challenged. [FNSS] The CCM has 20 days to 
respond to the request. [FN56] The inmate then has 
twenty more days to appeal to the Regional Director, 
[FN57] who has thirty days to respond. [FN58] If 
the inmate is still dissatisfied with the result, she 
may appeal to the General Counsel within an 
additional thirty days. [FN59] The General Counsel 
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has forty days to respond. [FN60) Ms. Howard 
admits that she has begun taking these steps, but the 
process has not been completed. Thus, the 
Government argues, she admits that she has no case 
before this court. 

The court, on the other hand, finds that Ms. 
Howard need not continue tilting at the 
administrative windmills in her particular case. 
While the Government is correct that the exhaustion 
doctrine normally bars direct resort to the courts, 
that is not true where pursuing administrative 
remedies would be futile, "because it is clear that 
the claim will be rejected." [FN61) Where an 
agency has adopted a new rule or policy and 
announced that it will follow that policy, especially 
where that policy has its origin above the Bureau's 
General Counsel Office, it is pointless to require a 
complainant to follow the administrative procedure. 

This result is dictated by the Government's 
unwavering position that the Bureau's old practice 
was "unlawful," which means that the people who 
would review Ms. Howard's claims in the Bureau 
have absolutely no power to alter her designation. 
Moreover, the interpretation underpinning the new 
"policy" was handed down from on high in the 
Department of Justice. Thus, it appears clear to the 
court that an administrative appeal could only work 
to delay this matter. [FN62] 

In fact, the court believes that an administrative 
appeal would be more than futile in this case; it 
would completely destroy any hope that Ms. 
Howard has of avoiding redesignation and transfer 
to a federal prison. Even if Ms. Howard continued 
her appeals in the administrative fora in no time at 
all, the Bureau would have at least ninety days, all 
together, to respond to her requests for relief. 
Additionally, even though she filed a Request for 
Administrative Remedy soon after the very day she 
received her redesignation letter, she is still in the 
middle of her first appeal and the Bureau wants to 
shuttle her off to prison anyway. Thus, not only is it 
evident that she would not receive relief on appeal, 
it is also evident that she would be sent to prison 
and will serve tor some months before she ever 
would have had an opportunity to bring her claim 
before a tribunal--a federal district court--that could 
actually afford her relief. 

*12 And of course, Ms. Howard could not have 
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exhausted her administrative remedies in no time at 
all. It is entirely likely she would be released, or 
nearing release before she ever got to federal court. 
By that time, the matter will likely become moot. 
Under no conception of justice and due process is 
that an acceptable result. Accordingly, the court 
finds that Ms. Howard need not have exhausted the 
administrative appeals process and may pursue her 
claims in this court. 

The Government also argues that the exhaustion 
requirement is stricter than normal because the 
Prison Litigation Reform Act ("PLRA") imposes a 
greater exhaustion burden on prisoners than what is 
required of other citizens. That Act states, "[n]o 
action shall be brought with respect to prison 
conditions under section 1983 of this title, or any 
other Federal law, by a prisoner confined in any jail, 
prison, or other correctional facility until such 
administrative remedies as are available are 
exhausted." [FN63] While it is certainly true that 
this provision does destroy the futility exception in 
some cases, it is equally certain that it does not do 
so here. Much like the general futility exception to 
the exhaustion of remedy requirement, where a 
petitioner not only is unable to prevail by going 
through the proper procedures as a matter of plain 
agency policy, but by doing so would be completely 
deprived of any hope of relief, the exhaustion 
requirement under the PLRA does not bar relief in 
the courts. [FN64] 

The reason for this rule is that where futility of 
such an extreme sort is present, the administrative 
remedies either do not exist or they are de facto 
exhausted. The Supreme Court recognized this 
result as a presupposition of the terms "available" 
and "remedy" in the PLRA. (FN65] "[S]ome 
redress for a wrong is presupposed by the statute's 
requirement of an 'available' 'remed[y ]'; neither 
[party] argues that exhaustion is required where the 
relevant administrative procedure lacks authority to 
provide any relief or to take any action whatsoever 
in response to a complaint." [FN66] 

Therefore, if the court believes the Government 
will stick to its oft repeated assertion that the old 
Bureau practice and policy was "unlawful," then the 
court can safely conclude that the administrative 
officials within the Bureau lack the authority to 
offer Ms. Howard relief. Hence, the exhaustion 
requirement is therefore satisfied and Ms. Howard 
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may properly bring her suit in this court. 

III. PRELIMINARY INJUNCTION STANDARD, 
ANALYSIS, AND CONCLUSIONS 

[3] In order to prevail on her motion for 
preliminary injunction under either of her causes of 
action, Ms. Howard must establish that: (1) there is 
a substantial likelihood that she will prevail on the 
merits; (2) there is a substantial threat that the she 
will suffer irreparable injury if the preliminary 
injunction is denied; (3) the threatened injury to her 
outweighs the threatened injury to the Government; 
and, (4) granting the preliminary injunction will not 
disserve the public interest. [FN67] 

*13 Ms. Howard presents claims under two very 
differing theories of law, however, a winning 
argument under either theory will entitle her to the 
issuance of a preliminary injunction. The critical 
question with regard to this motion for a 
preliminary injunction, is whether Ms. Howard can 
show that she has a substantial likelihood of success 
on the merits of her claims. All of the other factors, 
irreparable injury, balance of harms, and public 
interest weigh in her favor. For completeness, the 
court will briefly explore these factors first. 

[4] There is no doubt that Ms. Howard would be 
irreparably injured if she were transferred from 
Bannum Place. Any dignity she had managed to 
recover would be lost. She would suffer financially 
and would be joined in that fate by her extended 
family who rely on her for financial and emotional 
support. Were the court later to rule in her favor, 
she would essentially have no relief at all. 

[5] Similarly, the balance of harms favors Ms. 
Howard as well. By allowing her to remain at 
Bannum Place until a final ruling on the merits, she 
will be able to continue paying for the costs of her 
incarceration. Any governmental interest in 
transferring her is outweighed by the costs of doing 
so, and the costs of incarcerating her at a location 
where she will not be able to continue paying the 
associated bill. Moreover, because the Bureau has 
already designated Bannum Place as the location of 
Ms. Howard's imprisonment and she has already 
served a third of her sentence there, there is no 
potential harm to the public interest in allowing her 
to remain there. 
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Indeed, the only particularized government 
evaluation of its own interests regarding Ms. 
Howard's incarceration is that provided by the 
Bureau in assigning her to Bannum Place in the first 
place. She has been a model prisoner, and allowing 
her to remain ensures that her ties to the community 
and her continued rehabilitation are not crippled. 
Surely the public interest in returning criminals to 
society as good citizens living life on the right side 
of the law outweighs the Bureau's interest in 
enforcing a new rule retroactively by transferring 
her to a new location for a few months. 
Additionally, any "tough on crime" message the 
Government wishes to send by making these 
redesignations has already made its dent in the 
national consciousness. [FN68] 

Therefore, on the basis of the above and the 
Government's failure to offer any argument in 
opposition, the court concludes that Ms. Howard 
has met her burden, and a preliminary injunction 
ruling in her favor is warranted on these factors . 
The remaining factor that this court must resolve is 
whether Ms. Howard has demonstrated that she is 
substantially likely to prevail on the merits of her 
claims. Each of her claims will be addressed in turn. 

A. The AP A Claims-Rulemaking 

[6] The majority of Ms . Howard's civil claims are 
encompassed by the APA. This is because the bulk 
of her federal constitutional claims are more 
properly considered as part of her 28 U.S.C. § 2241 
claim, which has been brought in the appropriate 
United States District Court in the Middle District 
of Florida where she is incarcerated. As a general 
matter, the AP A applies to all federal agencies, 
including the Bureau. [FN69] There are a few 
limitations to the applicability of the APA to the 
Bureau, however, contained in 18 U.S .C. § 3625. 
These limitations have no applicability in cases 
such as this, where the challenge is not an 
adjudication of an individual case, but instead, a 
challenge to a rulemaking. [FN70] 

*14 At the outset, the court observes that the 
"policy" change enacted by the Bureau by the 
stroke of a bureaucratic pen in the waning days of 
2002 looks a whole lot like a "rule" for the purposes 
of the APA. The APA defines the term "rule" as "an 
agency statement of general or particular 
applicability and future effect designed to 
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implement, interpret, or prescribe law .... " The 
Bureau's new "policy" of prohibiting direct 
commitment of convicts to CCC's under any 
circumstances, and the redesignation of previously 
committed convicts like Ms. Howard because she 
had more than 150 days left to serve are most 
certainly "statement[s] of general applicability" 
designed to carry out the law. 

[7] Under ordinary circumstances, an agency that 
wishes to issue a rule must abide by the AP A's 
notice and comment procedures. Additionally , 
although agency "interpretations" are not typically 
subject to notice and comment procedures, [FN71] 
when an interpretation departs from a longstanding 
agency practice, it too must be promulgated under 
the general AP A notice and comment procedures. 
[FN72] There is no doubt that the new Bureau 
"policy" is the exact opposite from its past policy 
and practice with regard to direct CCC 
commitments. Thus, under either rulemaking 
theory, it is highly probable that the court could 
conclude that the Bureau has issued a "rule" that 
requires notice and comment. 

The Department of Justice and the Bureau admit 
that they have not complied with the requirement 
for notice and comment. Therefore, Ms. Howard 
has shown a likelihood of success on the merits that 
the "rule," and its application, are invalid, thereby 
making a preliminary injunction on this issue 
warranted. 

B. AP A Claims-Validity of the New Interpretation 

[8] Even if notice and comment were not required, 
the court still must consider whether the Bureau's 
"interpretation" leading up to its new "policy" was a 
permissible construction of the relevant statute. In 
reaching this determination, the question the court 
faces is whether confinement in a community 
corrections center is a form of imprisonment under 
the statute. If it is a form of imprisonment under 18 
U.S.C. § 362l(b), then the Bureau would have a 
clear grant of statutory authority to exercise its 
discretion and place people convicted of Zone C 
and Zone D felonies directly to CCCs, despite the 
fact that federal district courts do not have that 
authority under the Guidelines. [FN73] 

On the other hand, if such confinement is not a 
form of imprisonment, then the scope of the 
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Bureau's discretion to designate places of 
imprisonment does not reach CCCs and the Bureau 
may not assign inmates to those institutions unless it 
acts under some other grant of authority. The court 
begins by noting that the Department of Justice 
appears to be the proper agency to undertake to 
interpret the statutory provisions concerning the 
Bureau. [FN74] As such, its interpretation may be 
due some measure of deference. 

*15 [9] Review of an agency's interpretation of the 
statute it administers is typically a two step process. 
First, the court must consider whether "Congress 
has directly spoken to the issue." [FN75] "If the 
intent of Congress is clear, that is the end of the 
matter; for the court, as well as the agency, must 
give effect to the unambiguously expressed intent of 
Congress." [FN76] If the court determines that the 
statute is ambiguous, however, then the court must 
determine the appropriate degree of deference given 
the nature of the agency's interpretation and 
evaluate the interpretation in that light. [FN77] 
Where, as here, the "policy" in question is only, in 
form at least, a "policy statement," this court owes 
the Department of Justice's interpretation some, but 
only some, deference. [FN78] Ultimately, however, 
the court finds that Ms. Howard is substantially 
likely to prevail on her claim that tht: interpretation 
by the Department of Justice that underpins the 
Bureau's new "policy" is inconsistent with the plain 
meaning of 18 U.S.C. § 3621. 

The court looks first to the language of the statute 
that purports to give the Bureau some measure of 
discretion: 

(a) A person who has been sentenced to a tenn of 
imprisonment . .. shall be committed to the 
custody of the Bureau of Prisons. [ ... ] 
(b) The Bureau of Prisons shall designate the 
place of the prisoner's imprisonment. The Bureau 
may designate any available penal or correctional 
facility that meets minimum standards of health 
and habitability. [FN79] 

It could not be clearer from this language that 
Congress granted the Bureau a rather broad 
discretion to appoint the places where prisoners will 
serve their terms of imprisonment. Subsection 
362 l(a) directs that people who must serve terms of 
imprisonment be given over to the custody of the 
Bureau. The first sentence of subsection 362l(b) 
uses mandatory language to create a duty in the 
Bureau to do something with the prisoners in their 
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custody, namely, to place them. The second 
sentence in that subsection uses language of 
empowerment which tells the Bureau where it may 
place such prisoners. According to that second 
sentence, the Bureau's discretion extends to "any 
available penal or correctional facility." Thus, the 
statute commits certain people to the custody of the 
Bureau, directs that the Bureau do something to 
place people so committed, and grants the Bureau 
the authority to choose the place of imprisonment 
from among available penal or correctional 
institutions. 

In this language, there is no suggestion of any 
limitation on the Bureau's authority except that the 
facility chosen must: ( 1) be a "penal or correctional 
facility"; and, (2) meet "minimum standards of 
health and habitability established by the Bureau." 
There is no controversy over this later limitation on 
the Bureau's imprisonment power. Therefore, the 
only apparent limitation on the Bureau is that it 
choose a place that is a "penal or correctional 
facility." [FN80] 

*16 So, the question the court faces would appear 
to have evolved into the question whether 
community confinement centers are penal or 
correctional institutions. If they are, the statute 
plainly says that the Bureau may commit people 
sentenced to terms of imprisonment to them. On the 
direction and assurances of higher courts than this, 
the court will consider, for guidam:e, definitions of 
the terms "penal" and "correctional" to decipher 
what meaning to impute to those term in the statute. 
It becomes obvious, without going far, that a 
community corrections center is in fact a penal or 
correctional institution. 

According to the Oxford English Dictionary, 
something is properly characterized as "penal" if it 
is: 

l. Of, pertaining to, or relating to punishment. 
(a.) Having as its object the infliction of 
punishment, punitive; prescribing or enacting the 
punishment to be inflicted for an offence or 
transgression .... (c.) Having the nature or character 
of punishment; constituting punishment; inflicted 
as, or in the way of, punishment.. .. (e.) Used or 
appointed as a place of punishment. (f .) 
Involving, connected with, or characterized by, a 
penalty or legal punishment. (g.) Of, pertaining 
to, or subject to the penal laws, penal servitude, 
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etc. [FN81] 
Dictionary wars being what they are in the courts 
today, some would perhaps prefer the perspective of 
an American source. According to the American 
Heritage Dictionary "penal" means: 

Of, relating to, or prescribing punishment, as for 
breaking the law. Subject to punishment; legally 
punishable: a penal offense. Serving as or 
constituting a means or place of punishment. 
[FN82] 

As either of these common definitions 
demonstrate, a penal facility is a facility that people 
are committed to as a form of punishment. 

Meanwhile, to be "correctional" is defined 
somewhat unhelpfully by the Oxford English 
Dictionary as, "[o]f or pertaining to correction; 
corrective." [FN83] More helpfully, the American 
Heritage Dictionary tells us that, in the appropriate 
context, "correctional" means, "(p]unishment 
intended to rehabilitate or improve." [FN84] Thus, 
the court is again faced with a basic matter, namely, 
whether CCCs are facilities that serve the purpose 
of punishing, correcting, or rehabilitating prisoners. 
If they do, then it is apparently within the Bureau's 
authority to make direct commitments to them. 

After review and reflection on this matter, the court 
finds that CCCs are facilities for the purpose of 
punishment, rehabilitation, and/or correction. 
Indeed, the court cannot imagine what other 
purpose these facilities might reasonably serve. This 
finding is consistent with the Bureau's own 
understanding of the function and purposes of 
CCCs. [FN85] In fact, even the Sentencing 
Commission has expressed that view in a joint 
report issued with the Bureau: 

Community correction centers (CCC) provide 
two program components within their facilities: a 
pre-release component and a community 
corrections component. [ .. . ] The community 
corrections component is designed to be 
sufficiently punitive to be a legitimate sanction. 
[FN86} Moreover, the Prison litigation Reform 
Act, relied upon by the Government to argue that 
Ms. Howard cannot bring her claim because she 
has not exhausted her administrative remedies, 
applies its exhaustion standard to "any jail, 
prison, or other correctional facility." [FN87} 
And, the Tenth Circuit has interpreted the phrase 
"correctional facility" to apply to the Colorado 
state counterpart to CCCs and thus to require that 
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inmates in community correction centers exhaust 
their administrative remedies before bringing suit. 
[FN88] Thus, it appears quite compelling that the 
Bureau has the discretion to make direct 
commitments to CCCs. 

*17 Despite this apparently clear statutory grant of 
authority, the Government now informs the court 
that the Bureau's discretion is in fact limited. The 
Bureau can no more commit a person in its custody 
to a CCC than it could commit her to a tum on a 
merry-go-round. The reason, according to the 
Government, is that neither of these locations is a 
"place of imprisonment." This language, the 
Government argues, collapses the Bureau's 
discretionary powers before it ever comes time to 
decide among penal or correctional institutions. 
Therefore, under the Government's interpretation of 
the statutory language: (1) the courts send the 
Bureau people sentenced to terms of imprisonment; 
[FN89} (2) the Bureau must place them in places of 
imprisonment; [FN90} and, (3) the Bureau may 
choose the places of imprisonment from among the 
set of available penal or correctional facilities that 
qualify as places of imprisonment. [FN91] 

There are several difficulties with this argument. In 
the first instance, it is deeply counterintuitive that 
the phrase "place of imprisonment" is meant to be a 
limitation upon what everyone acknowledges lo be 
the much broader phrase "penal or correctional 
institution." Additionally, the statute does not 
simply speak of "penal or correctional" facilities; it 
speaks of any penal or correctional facility . Imagine 
a mother calling her child and saying, "On the way 
home, go to the store and pick up some Coke. 
[FN92] You can pick up any kind of soda you like. " 
If on returning home the mother became angry at 
her child for picking up Mr. Pibb TM, everyone 
would properly regard the mother as irrational. If 
she really meant "Coca-Cola TM" by "Coke" as 
opposed to something more generic or general, then 
she would not have given her child the apparent 
discretion to choose any "soda" she liked. The 
general terrn in the second sentence only makes 
sense if the seemingly specific term in the first 
sentence had a broader meaning than might 
otherwise be apparent. 

This is why the Government's interpretation based 
on the OLC Memo is implausible. According to the 
OLC Memo, Congress has told the Bureau: 
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"Whenever the courts send you an inmate, put her 
in a prison or jail. You are free to choose from all 
the prisons, jails, and community confinement 
centers." The only sensible way to understand the 
interplay between the phrases "place of 
imprisonment" and "any penal or correctional 
facility" is to read the latter as giving content to the 
former, just as the phrase "any soda" gives content 
to the term "Coke" in the example above. Thus, 
what Congress has actually expressed to the Bureau 
is the following: "You must place inmates sent to 
you into some place of imprisonment. By that we 
mean, place them into a penal or correctional 
facility; you choose which one." So long as 
community confinement centers are viewed as penal 
or correctional facilities, they would also be "places 
of imprisonment" under the statute. 

*18 Moreover, the court finds that community 
confinement centers are "places of imprisonment" 
as that phrase is most naturally understood. The 
America11 Heritage Dictio11ary defines 
"imprisonment" as "[t]o put in or as if in prison; 
confine." The Oxford E11glish Dictionary defines 
"imprisonment" as "[t]he action of imprisoning, or 
fact or condition of being imprisoned; detention in a 
prison or place of confinement; close or irksome 
confinement; 'forcibie restraint within buumls'; 
incarceration." Placement in a CCC allows an 
inmate to leave the CCC for the purpose of 
employment, but otherwise requires the inmate to 
be in the CCC. As the joint report by the Sentencing 
Commission and the Bureau point out, "[e]xcept for 
employment and other required activities, offenders 
in the CCC component must remain in the facility at 
all times." [FN93] 

The parties to this case agree that Ms. Howard 
travels to her job, Monday through Friday, receives 
limited one to three-hour passes to visit her family, 
attend counseling, or religious services on a weekly 
basis, but is otherwise confined to the Bannum 
Place. This most certainly qualifies as confinement 
as most people would understand it. 

While community confinement centers no doubt 
are less confining than prisons or jails, they 
nevertheless impose heavily on the freedom of 
inmates to come and go as they choose. The inmates 
do not return to their homes. They do not set their 
own schedules. They are confined for all practical 
purposes and under the control of the Government 
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through its agents. The degree of confinement is not 
determinative of whether these inmates are confined. 
[FN94] Therefore, the court cannot escape the 
conclusions that a term served in a CCC is a term of 
confinement and that a term of confinement is a 
term of imprisonment, as used in 18 U.S.C. § 3621. 

Attention to the larger statutory context confirms 
this view. Section 3551 authorizes only three 
categories of sentence: (1) terms of probation, (2) 
fines, and (3) terms of imprisonment. [FN95] 
Subsection 355l(b) provides: 

An individual found guilty of an offense shall be 
sentenced, in accordance with the provisions of 
section 3553, to--
(1) a term of probation as authorized by 
subchapter B; 
(2) a fine as authorized by subchapter C; or 
(3) a term of imprisonment as authorized by 
subchapter D. 

Of these three kinds of sentences, community 
confinement clearly falls into the last category. 
Community confinement is neither a fine nor a form 
of probation. Under a term of probation, a convict is 
essentially free to come and go as she chooses. 
Community confinement center inmates live at 
these facilities. They may be free to hold jobs in the 
community, but they are not merely on supervised 
release. If community confinement is a valid form 
of sentence, then it is a form of imprisonment under 
the statute. 

It does not matter that the federal district courts are 
constrained to a greater degree than the Bureau. 
Though courts have an institutional incentive to 
recognize the greatest scope for judicial authority, 
they also have an institutional duty to allow that 
other institutions surpass them when the law so 
requires. Thus, the court finds that the Bureau has 
greater authority to assign prisoners to CCCs than 
the court itself does. It is the job of the court, under 
the statutory scheme, to impose sentences. It is the 
job of the Bureau to decide where those sentences 
are to be served. 

*19 [10] It is for this reason that the court finds the 
bulk of the reasoning of the Government's 
arguments based on the OLC Memo to be a series 
of non sequiturs because that document relies on a 
misconception of the authority of the Sentencing 
Commission. The Commission clear1y has the 
statutory authority to limit the discretion of the 
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federal district courts in sentencing matters. And, 
the federal district courts are explicitly directed to 
conform their sentences to the Sentencing 
Commission Guidelines. [FN96] But, the 
Commission's authority does not touch that of the 
Bureau and the Bureau's discretion is nowhere 
hemmed in by the Guidelines. 

This is because the Commission's enabling statute 
gives it authority only over the sentencing of the 
courts, not the decisions of the Bureau. Section 
994(a) calls on the Commission to "promulgate and 
distribute to all courts of the United States and to 
the United States Probation System--(1) guidelines, 
as described in this section, for use of a sentencing 
court in determining the sentence to be imposed in a 
criminal case, including" whether to impose a 
sentence of imprisonment, probation, or a fine, the 
appropriate quantum of such punishment, whether 
to include a term of supervised release, and whether 
terms will run consecutively or concurrently. [FN97] 
No provision in the Commission's enabling statute 
even mentions places of imprisonment, much less 
the statutory section that purports to give the 
Bureau its authority. In fact, section 994 makes no 
mention of authority over the Bureau at all. The 
only reference in that section to the Bureau is as a 
partner. [FN98] Indt:eu, it is evident from the 
relevant statutes that the Sentencing Commission 
has authority over sentencing while the Bureau has 
authority over dt:signaling where and carrying 
sentences out. Therefore, the court concludes that 
the Sentencing Commission has no authority over 
placement matters and that its Guidelines are not 
binding on the Bureau. 

Yet, the Government relies for its interpretation of 
"imprisonment" in 18 U.S.C. § 3621 largely on the 
way that the Sentencing Commission has used the 
terms "imprisonment" and "community 
confinement" in promulgating the Guidelines. The 
Government is specifically concerned that there be 
some measure of consistency between the language 
of Guideline § 5Cl.l and 18 U.S.C. § 3621. 
Subsection (d) of that Guideline provides: 

If the applicable guideline range is in Zone C of 
the Sentencing Table, the minimum term may be 
satisfied by--
( 1) a sentence of imprisonment;or 
II. a sentence of imprisonment that includes a 
term of supervised release with a condition that 
substitutes community confinement or home 
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detention according to the schedule in subsection 
(e), provided that at least one-half of the 
minimum term is satisfied by imprisonment. 
[FN99] 

It is evident, the Government argues, that the 
Sentencing Commission does not regard placement 
in a community confinement center to be 
imprisonment. Otherwise, it would not allow 
placement in a CCC, only then to require that at 
least half of each term be satisfied by 
"imprisonment." If a CCC term were a term of 
"imprisonment," there would be no need for this 
caveat. Therefore, the Government concludes, 
service of a sentence in a CCC is not 
"imprisonment" under that Guideline. 

*20 As an initial matter, the court believes that the 
Government's interpretation is mistaken. As the 
court reads it, this particular Guideline treats 
community confinement as a subclass of 
imprisonment. When a court under Guideline § 
5Cl.l(d) decides it is appropriate to split the 
sentence of a person convicted of a Zone C felony, 
this Guideline actually allows the court to substitute 
a lesser for greater form of confinement. The 
Guideline commentary is helpful on this point. 

For example, where the guideline range is 8-14 
months, a sentence of four months imprisonment 
followed by a term of supervised release with a 
condition requiring four months community 
confinement or home detention would satisfy the 
minimum term of imprisonment required by the 
guideline range. [FNl00] 

Thus, where the Guideline table requires a 
minimum term of imprisonment, the Guidelines are 
the federal courts to satisfy it by either service of 
the sentence in a prison or in a community 
confinement center. 

While the Guidelines do draw a distinction here 
between community confinement and 
imprisonment, the more natural reading is that 
community confinement is a form of imprisonment 
rather than a distinct classification of punishment. 
The Guidelines say that a court may impose a 
"sentence of imprisonment that includes a term of 
supervised releast: with a condition that substitutes 
community confinement." This language suggests 
that community confinement is part of the term of 
imprisonment because the overall term is supposed 
to be a "term of imprisonment" and the Guidelines 
permit courts to impose a term of supervised release 
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for half of that term. 

But, the courts can only avail themselves of that 
option if they require that supervised release portion 
to be served in a CCC or by home detention. Thus, 
if one views time spent in a CCC is a term of 
imprisonment, then the Guidelines are actually 
requiring the courts to put these convicts in places 
of imprisonment for their entire sentence. So, while 
the Guidelines permit courts to have the added 
authority to designate a particular CCC in this "split 
sentence" scenario, the convict is still committed to 
the Bureau for the other half of the imprisonment 
term. Under the reading of the statute adopted by 
this court-and by the rest of the world before 
December of 2002-the Bureau would then have the 
discretion to place such convicts into either prisons, 
jails, or community confinement centers for that 
half of the imprisonment term. 

In any event, the court need not find that the 
Sentencing Commission regards community 
confinement as a form of imprisonment to decide 
that the Government's interpretation based on the 
OLC Memo is impermissible because the 
Sentencing Commission does not have any authority 
over the Bureau. Even if the Sentencing 
Commission was steadfastly committed to the 
distinction between community confinement and 
imprisonment, that fact would not affect the 
discretion of the Bureau under 18 U.S.C. § 3621 
because the Commission lacks the requisite 
authority. 

*21 The second source of authority proposed by 
the Government for its interpretation of 18 U.S.C. § 
3621 are several judicial opinions interpreting the 
terms "imprisonment" and "community 
confinement" in the Sentencing Guidelines. [FNlOl] 
These citations are inapt for the same reason. If the 
Sentencing Commission has no authority to 
constrain the Bureau, then judicial opinions 
interpreting the meaning of the Guidelines as they 
apply to the courts are irrelevant. These opinions 
address the question whether "community 
confinement" is "imprisonment" within the meaning 
of the Guidelines. It is a separate question whether 
community confinement is a form of imprisonment 
under a statute that fleshes out the concept of "place 
of imprisonment" by using the term "any penal or 
correctional facility." Hence, the OLC, and 
subsequently, the Government, were mistaken to 
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rely so heavily for their interpretation on these 
decisions. 

[ll] The final source of authority relied on by the 
Government is 18 U . S.C. § 3624(c), which 
concerns pre-release custody. According to the 
OLC Memo, and subsequently, the Government, 
that section specifically constrains the Bureau's 
discretion to place inmates directly into community 
confinement centers. In fact, the Government's 
position is that this section demands that the Bureau 
never place anyone sentenced to a term of 
imprisonment of any kind to a CCC for more than 
ten percent of her term of imprisonment and, even 
then, never for more than six months. The statute 
reads: 

The Bureau of Prisons shall, to the extent 
practicable, assure that a prisoner serving a term 
of imprisonment spends a reasonable part, not to 
exceed six months, of the last 10 percentum of 
the term to be served under the conditions that 
will afford the prisoner a reasonable opportunity 
to adjust to and prepare for the prisoner's re-entry 
into the community. The authority provided by 
this subsection may be used to place a prisoner in 
home confinement. [FN102] 

This portion of the Government's rationale is 
almost worth preserving for the marvelous irony it 
foists upon the world. As the court reads this 
subsection, Congress is directing the Bureau to do 
its level best to assure that everyone who has served 
time get a decent opportunity to go through a period 
of readjustment before being thrust back into the 
community. 

Yet, the Government would have the court read this 
section as a stiff curb on the Bureau's ability to 
make such placements at all. The court finds this 
reading to be implausible. The statute clearly 
emphasizes the Bureau's duty to ensure a reasonable 
opportunity for a period of adjustment. It aims to 
relieve the burdens of direct release on our 
communities, the inmates, and their families. This 
section does not shrink the discretion granted the 
Bureau in 18 U.S.C. § 362l(b). Instead, it creates 
an obligation in the Bureau to consider alternative 
means of incarceration for limited periods that will 
facilitate the goal of seamless and permanent 
re-entry. This reading tracks precisely the one 
adopted by the Tenth Circuit. "[O]ur interpretation 
of § 3624(c) as a legislative directive focusing on 
the development of conditions to facilitate the 
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inmate's adjustment to free society, whatever the 
institution of pre-release confinement, accepts as a 
premise that the broader statutory scheme 
concerning the Bureau's general placement 
authority remains intact and effective." [FN103] 

*22 The remaining subsections of 18 U.S.C. § 3624 
reinforce this view. Subsection {a) directs the 
Bureau with respect to releasing inmates. 
Subsection (b) directs, among other things, that the 
Bureau provide a General Educational 
Development program for inmates who have not 
previously completed their high school educations. 
Subsection (d) directs the Bureau to provide 
released inmates with money, clothing, and 
transportation to ease re-entry. Finally, subsection 
(f) directs the Attorney General to direct the Bureau 
to adopt a mandatory functional literacy program. 
All of these requirements evidently are directed at 
the same goal of advancing rehabilitation to destroy 
recidivism. It makes absolutely no sense within this 
context to read subsection (b) as an unyielding tool 
of retribution. 

The court also notes that the former Bureau 
practice of permitting certain convicts to serve their 
terms of imprisonment in CCCs is an extremely 
long standing one. The provisions that 18 U.S.C. § 
3621 replaced were former 18 U.S.C. § 4082(a) & 
(b), which provided: 

(a) A person convicted of an offense against the 
United States shall be committed, for such term 
of imprisonment as the court may direct, to the 
custody of the Attorney General of the United 
States, who shall designate the place of 
confinement where the sentence shall be served. 
(b) The Attorney General may designate as a 
place of confinement any available, suitable, and 
appropriate institution or facility, whether 
maintained by the Federal Government or 
otherwise, and whether within or without the 
judicial district in which the person was 
convicted, and may at any time transfer a person 
from one place of confint:ment to another. 
[FN104] 

These provisions had their origin in a law first 
passed in 1930. [FN105] By all accounts, the 
change proposed by the Government, a change it 
infers from minor statutory changes and collateral 
agency rule making, would alter a sentencing 
landscape that existed long before the Sentencing 
Guidelines hit the scene. 
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Due to the expedited nature of these proceedings, 
the parties have not yet had the opportunity to 
present any detailed history of sentencing practices 
before 1987. The court is persuaded, however, that 
given the opportunity to do so at a hearing for a 
permanent injunction, Ms. Howard will be able to 
cement her position by providing such information. 
In any event, no one contests that the proposed 
change fundamentally alters the handling of certain 
classes of criminal convict. As discussed 
previously, the Bureau itself has long held that it 
had the authority to make direct designations to 
CCCs. 

Additionally, the court's interpretation of the statute 
is further confirmed by the legislative history. The 
Senate Report indicates that 18 U.S.C. § 362I(b) 
follows the already existing practices of the Bureau. 
Specifically the report reads: 

Proposed 18 U.S.C. 362l(b) follows existing law 
in providing that the authority to designate the 
place of confinement for Federal prisoners rests 
in the Bureau of Prisons. The designated penal or 
correctional facility need not be in the judicial 
district in which the prisoner was convicted and 
need not be maintained by the Federal 
Government. Existing law provides that the 
Bureau may designate a place of confinement that 
is available, appropriate, and suitable. Section 
362l(b) continues that discretionary authority 
with a new requirement that the facility meet 
minimum standards of health and habitability 
established by the Bureau of Prisons. [FN106] 

*23 Three things are worth emphasizing from this 
passage. First, the committee report did not purport 
to change then-existing practices, but instead 
emphasized that the statute preserved them . Second, 
the report exchanges the term "place of 
confinement" for the term "place of imprisonment" 
when discussing the discretion of the Bureau. In 
fact, it does so twice. Third, the passage emphasizes 
the breadth of the Bureau's discretion and 
specifically notes where the new law will limit its 
existing discretion. This new restriction is that the 
place of confinement be "habitable." 

The apparent lesson from this background 
information is twofold: (1) the practice challenged 
by the OLC Memo is not merely a practice of 
fifteen years standing under the Comprehensive 
Crime Control Act of 1984, it is a practice that 
predates that Act and has been with us for some half 
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a century; and, (2) far from explicitly overriding 
that known practice--as of course it was and is 
within the power of Congress to do--the Crime 
Control Act of 1984 left that practice in place by 
leaving the statutory language untouched. If 
Congress had wanted to remove or restrict the 
Bureau's discretion in the manner that the 
Government now attempts to do by relying on the 
OLC Memo, Congress could have done so. It did 
not, as is evident from the commentary to the bill, 
as well as from the face of the statute itself. 

Moreover, nowhere has the Government indicated 
that the Bureau has the authority to issue rules with 
retroactive effect. Such authority is required 
[FN107] in a case such as this where the Bureau 
wishes to redesignate an inmate such as Ms. 
Howard and elevate the level of her incarceration 
through no fault of her own. This is not merely a 
"secondary" retroactive effect as the Government 
suggests in its briefs. Ms. Howard was designated to 
serve her term in Bannum Place House by the 
Bureau, and the Bureau now seeks to revoke that 
designation after she has served a third of her term. 

Finally, the court rejects the Government's position 
that this change was "foreseeable," because the 
court has already concluded that the "interpretation" 
of the term "imprisonment" as proposed by the 
Government is not permissible because it is just 
plain wrong. It is never foreseeable that an 
administrative agency will misinterpret its own 
statute to this degree. Moreover, there has been no 
evidence presented that the prior interpretation of 
the word "imprisonment" had ever been challenged 
for the purposes of the Bureau exercising its 
discretion to commit a federal convict directly to a 
CCC for service of her term of imprisonment. 
Therefore, on the basis of the above, the court will 
grant Ms. Howard's petition for a preliminary 
injunction as she has shown a substantial likelihood 
of success on the merits of her APA claims. 

C. Section 2255 Claims 

With regard to Ms. Howard's claims under 28 
U.S.C. § 2255, the court is not confident that it 
could find that she would be substantially likely to 
prevail on the merits at this juncture. This case is 
not significantly distinguishable from other recent 
cases addressing this very same issue on a key 
ground. While this court surely would have imposed 
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a different sentence if it knew that the Bureau would 
change its interpretation of the word 
"imprisonment" as it relates to CCCs during her 
term of incarceration and enact its new "policy," it 
couldn't have ordered Ms. Howard to serve her 
entire term of imprisonment in a CCC. (FN108] 

*24 It is true that she might have avoided the 
application of the new "policy" retroactively due to 
the 150-day limit had the court given her a lesser 
sentence by lowering her offense level further 
according to its discretion. [FN109] But, the court 
still could not have given her probation, as her 
offense was non-probateable. [FNl 10] Only 
probation would have allowed her to be directly 
committed to a CCC because, as previously 
discussed, it is the courts who dictate the manner in 
which sentences of probation are carried out. 
However, despite the lack of the court's confidence 
on the merits of Ms. Howard's section 2255 claims, 
a definitive ruling is unnecessary here because the 
court has already found that a preliminary 
injunction is warranted on her AP A claims. 

Accordingly, Ms. Howard's motion for a 
preliminary injunction (doc. 2-civil case) is 
GRANTED. The Bureau of Prisons, and its 
leadership in the persons of United States Attorney 
General John Ashcroft, Bureau Director Kathleen 
Hawk Sawyer, the Bureau's Regional Director for 
the South East Region, Ray E. Holt, and Callie P. 
Farr, their officers, agents, servants, employees, 
attorneys, and those persons in active concert or 
participation with them are hereby enjoined from 
transferring Ms. Howard from Bannum Place of 
Orlando pending a final ruling on the merits of this 
case. 

FN 1. The court notes that Ms. Sawyer has 
announced her retirement since this case 
was instituted. When her retirement 
becomes effective, she will be replaced by 
Harley Lappin. See Press Release, 
Department of Justice, Kathleen Hawk 
Sawyer to Retire; Harley Lappin to be 
Appointed as New Director (Feb. 11, 
2003) available at <http://www.bop.gov> 
via "Public Info" and "Press Releases" 
links (visited Feb. 19, 2003) . The court has 
no doubt that it can accommodate this 
change in direction by substituting parties 
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where appropriate. 

FN2. Petitions filed under 28 U.S.C. § 
2255 are subject to the Federal Rules of 
Civil Procedure where no procedure is 
specifically designated by the Section 2255 
Rules. See Section 2255 Rule 12 
(2003)("If no procedure is specifically 
prescribed by these rules, the district court 
may proceed in any lawful manner not 
inconsistent with these rules ... and may 
apply the Federal Rules of Criminal 
Procedure or the Federal Rules of Civil 
Procedure, whichever it deems most 
appropriate to motions filed under these 
rules.") . Thus, finding no applicable 
procedure under the Section 2255 Rules, 
the Court rules that the very unusual 
circumstances that this case arises under 
warrant an application of Federal Rule of 
Civil Procedure 8(f). 

FN3. Docket No. l. 

FN4. Docket No. 1 (civil). 

FN5. Docket No. 16. 

FN6. Docket No. 18. 

FN7. Docket No. 10 (civil). 

FN8. Docket No. l. 

FN9. Docket No. 61. 

FNIO. Docket No. 94. 

FNll. ld. 

FN12. Id. 
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FN13. Community corrections centers are 
popularly known as "halfway houses." The 
popular name is not perfectly accurate, 
however, because it elides a distinction 
between the programs offered there. CCCs 
offer two programs, a "Community 
Corrections Component" and a "Prerelease 
Component." 
(1) The Community Corrections 
Component is designed as the most 
restrictive option. Except for employment 
and other structured program activities , an 
inmate in this component is restricted to 
the CCC. An inmate shall ordinarily be 
placed in the Community Corrections 
Component upon arrival at the CCC. 
This Orientation period normally lasts for 
two weeks or until the inmate has 
demonstrated to CCC staff the 
responsibility necessary to function in the 
community. Based on their professional 
judgment, CCC staff shall determine when 
an inmate is prepared to advance to the 
Prerelease Component. (2) The Prerelease 
Component is designed to assist inmates 
making the transition from an institution 
setting to the community. These inmates 
have more access to the community and 
family members through weekend and 
evening passes. 
Federal Bureau of Prisons, Policy 
Statement 7310.04, Community 
Corrections Center (CCC) Utilization and 
Transfer Procedure, <J[ 7a. Thus, not 
everyone who is in a halfway house is 
halfway between jail and home. These 
facilities are used for different purposes. 
Some CCC inmates enter these facilities 
after long terms in prison. For them, the 
facility is intended literally as a halfway 
house. "CCCs provide an excellent 
transitional environment for inmates 
nearing the end of their sentences. The 
level of structure and supervision assures 
accountability and program opportunities 
in employment counseling and placement, 
substance abuse, and daily life skills." Id. 
at CJ! 1. For others, committed for short 
terms either entirely or largely in CCCs, 
their programs are meant to punish while 
allowing the inmate to retain employment 
and some contacts with the community. 
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