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Re: 2210 Adams Place N.E.: Response to ANC 5-B’s Opposition

Dear Mr. Kress:

Bannum, Inc. (“Bannum™) seeks leave to respond to the oppositions submitted by
counsel for ANC 5-B and DCRA that were only received on June 1 and June 2, 2005.'
DCRA'’s opposition in particular makes new claims of which Bannum had no prior notice
and which we believe we must address in order for this Board to be able to resolve this
motion for stay. Bannum also requests oral argument on its request for a stay so that the
legal arguments can be fully amplified. The other tribunals that have denied Bannum’s
attempts to stay the revocation of its Certificate of Occupancy (“Cof0”) and preserve its
appellate rights have been almost entirely based on a lack of jurisdiction (which makes
any other statements dictum). None of these tribunals have decided or addressed the
specific legal issues presented by the Department of Consumer and Regulatory Affairs’
(“DCRA”) treatment of an existing order of an Administrative Law Judge (“ALJ™),
which as DCRA now does not contest, ordered the administrative proceeding to be
continued until the D.C. Court of Appeals decided Bannum’s appeal on the merits.
DCRA Opposition, p. 3. None addressed the statutory and legal basis which such
actions, including appeals to this Board of revocations of CofOs, are allegedly based.

Preliminary Matters

ANC 5-B counsel first attempts to mislead this Board by mischaracterizing the
order of ALJ Charles McCoy. ANC 5-B counsel points to the “title” of Bannum’s
Motion for “Continuance, Not Stay” (emphasis in ANC 5-B letter), apparently on the
basis that a “continuance” is substantively different that a “stay” in this context. Here,
both terms lead to the same result—DCRA was ordered not to take any further action to

! ANC 5-B did not appeal the Department of Consumer and Regulatory Affairs (“DCRA”) Certificate of
cupancy (“Cof0O”) issued to Bannum, and has not moved to intervene in this proceeding.
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1. the content of Bannum’s Motion, where Bannum expressly asked the ALJ to
“enjoin” DCRA from proceeding with a revocation of Bannum’s CofO until the
D.C. Court of Appeals decided Bannum’s appeal of the Board’s Order on the
merits, Ex. 7, p.1, and Bannum’s counsel’s oral argument at the hearing; and

2. Judge McCoy’s actual oral order at the August 6, 2004 hearing, where he
explained his reasoning for granting Bannum’s motion: Judge McCoy pointed out
that the CofO revocation was based solely on the BZA’s Order, and if the Order
was reversed, there would be no basis for a revocation.

Further, ANC 5-B’s counsel persists in making “possibly” slanderous and
definitely unsupported claims regarding DCRA’s issuance of Bannum’s CotO in spite of
his failure to submit one iota of evidence at the hearing to support these claims. The
“facts are the facts,” not counsel’s self-serving speculation. Bannum proceeded with the
advice and guidance of well-respected zoning counsel who practices often before this
Board. Ultimately, although Bannum disagrees with the Board’s Order, as did one of its
members, the Board recognized that the meaning of this zoning law was one of first
impression. The Board surely must recognize in fairness that no contractor could have
reasonably predicted the outcome particularly after DCRA issued its two concurrences.

ANC 5-B’s counsel then exhorts the BZA to deny this stay with a catchy phrase--
“the law is the law”. The law provides for an appeal. All Bannum is seeking is the
ability to exercise that right with its business intact. Moreover, no “law” is cited in ANC
5-B counsel’s letter that even questions the law cited in Bannum’s request for a stay.
Indeed, as discussed below, that law shows that DCRA’s “rescission” and revocation are
in patent violation of D.C. statutes.

DCRA'’s factual statements also cannot withstand scrutiny, as discussed below.

Bannum’s Appeal Remains Pending before the Office of Administrative Hearings

I

DCRA conceded that the revocation proceeding was a “contested case.” Bannum Ex. 8.
Under DC ST §2-502(8), a “contested case” is a proceeding involving a decision of a
D.C. agency that affects a person’s vested legal rights after a hearing. Under DC ST §2-
509, a person aggrieved by a decision by the Mayor or an agency regarding its vested
rights in a “contested case” has a right to a hearing. An Administrative Law Judge
(“ALJ”) is the entity delegated to conduct that hearing. DCRA admits this.

In DCRA’s April 27, 2004 notice of intended revocation of Bannum’s CofO,

In this case, Bannum participated in a hearing before an ALJ (ANC 5-B counsel
attended). Judge McCoy granted Bannum’s motion and stayed (or continued) the case
until the D.C. Court of Appeals ruled on the merits of Bannum’s appeal. A transcript of
that order exists. Judge McCoy further indicated, as District Counsel conceded in
writing, that “the scheduling of any further administrative hearing would be subject to
another entity” where the case would be “transferred.” Ex. 6, p. 3., fn. 3. DCRA’s
opposition concedes this fact. DCRA Opp. at 3.




SHAWN C. WHITTAKER

ANC 5-B counsel could have moved to intervene in that proceeding and appealed
or sought reconsideration of the ALJ decision. Apparently recognizing that there was no
chance of showing that the ALJ had abused his discretion in maintaining the status quo, a

different type of pressure was brought on DCRA to take action that, as shown below,
directly violated statutes and the ALJ order.

As DCRA'’s actions now show, the case under the ALJ’s predecessor entity, the
Office of Adjudication (“OAD”), No. 2004-OAD-013, was transferred to the new Office
of Administrative Hearings (“OHA”). See Ex. 6, p. 3, fn. 3. On May 20, 2005, DCRA
moved to dismiss that case but not for lack of jurisdiction, which by its motion, DCRA
admits exists in the OAH. Instead, DCRA merely argued that it had rescinded the prior
notice of revocation and the new revocation was properly before the BZA. Ex. 9.

DCRA'’s actions show that the OAH, not the BZA, was the “new entity” referred
to in the District’s brief. Ex. 6, p. 3, fn. 3. That existing case, of which Bannum
previously was unaware, has been and remains within the OAH’s jurisdiction.

Under DC ST §2-1831.13(c), DCRA was prohibited from taking any “decisional
actions” on a pending case before the OAH. Such “decisional actions™ obviously include
DCRA’s May 4, 2005 revocation and its May 31, 2005 notice of violation in which
enforcement is threatened. Therefore, without regard to the ALJ’s order staying
proceedings, DCRA’s notice of revocation and revocation while that case was pending
are illegal and void. On this basis alone, this Board should stay any revocation action.

No Legal Basis Exists for Issuing a Revocation in the OAH Statute

Before the federal court and the D.C. Court of Appeals, the District of Columbia
argued that the “Office of Administrative Hearings Establishment Act of 2001” (*Act”),
which was effective in October 2004, changed the statutory scheme and somehow
authorized DCRA’s “rescission” and revocation of the CofO. DCRA does not make this
claim now because this law shows the exact opposite effect.

Contrary to any claim that zoning decisions were removed from the OAH, all
DCRA decisions, without limitation, were expressly included in the Act. See DC ST §2-
1831.03(b)(2). Neither the Act nor its legislative history purported to change the
definition of a “contested case” in DC ST §2-502(8). Neither the statutory language of
the Act nor its legislative history otherwise purported to change the right to a hearing
before the OAH of a person whose rights in a CofO were revoked under DC ST §2-509
or limits the types of cases before any particular ALJ. Finally, nothing in the Act or its
legislative history made any reference to the BZA’s jurisdiction under DC ST §6-641.07.
In sum, nothing in this statute supports DCRA’s “rescission” or revocation.

DCRA'’s claim that the case pending before the OAH is different because it is a
CofO is not based on anything in this statute.
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A New Regulation Authorizing BZA Review Does Not Apply and is Void

In December 2004, after the ALJ issued his order and the case was transferred to
the OAH, DCRA issued a new regulation that authorized appeals of DCRA revocations
of a CofO to the BZA. See 12A DCMR §110A (December 2004). Nothing in the OAH
Act or its legislative history or any other statute supports this regulatory change.
Moreover, as shown below, to the extent DCRA argues that the BZA has exclusive
jurisdiction over revocations, this regulation is in conflict with DC ST §2-502(8), §2-509,
and is unsupported by DC ST §6-641.07. Upen further review, Bannum believes appeals
of revocations of CofOs or other vested rights should only be before the OAH first.

Under the D.C. Administrative Procedures Act, when a person cbtains a legal
right to operate a type of facility in the District, any decision to revoke that vested right
has always been a “contested case” as defined in DC ST §2-502(8):

The term "contested case" means a proceeding before the Mayor or any
agency in which the legal rights, duties, or privileges of specific parties are
required by any law (other than this subchapter), or by constitutional right,
to be determined after a hearing before the Mayor or before an agency, but
shall not include: .... (exceptions not applicable).

This is exactly how DCRA admittedly viewed its April 27, 2005 notice of
revocation. Under this statutory scheme, the person whose right is being revoked is
granted a hearing before the Mayor’s delegate, here an ALJ under DC ST §2-509.

This is what transpired with Bannum before DCRA was somehow motivated to take its
April 21, 2005 actions.

In contrast, DC ST §6-641.07 (2001), which grants certain persons a right to a
hearing before this Board, was intended to address in a statute, common law nuisance
actions and actions by persons who sought, but were denied vested rights related to

zoning laws. This is shown by the specific types of appeals that can be taken to the BZA
in DC ST §6-641.07(f):

Appeals to the Board of Adjustment may be taken by any person
aggrieved, or organization authorized to represent such person, or by any
officer or department of the government of the District of Columbia or the
federal government affected, by any decision of the Inspector of Buildings
granting or refusing a building permit or granting or withholding a
certificate of occupancy, or any other administrative decision based in

whole or in part upon any zoning regulation or map adopted under this
subchapter. (emphasis added).

The difference in a statute governing appeals of agency decisions “graniing or
refusing” building permits or “granting or withholding” a CofO and the statutes
governing appeals to the OAD, now the OAH, is readily apparent.
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In hearings of “contested cases” before the OAH, a hearing is provided for
disputes over vested rights which a person directly possesses under law. In this case,

Bannum’s vested right is the right to operate Bannum’s facility which DCRA granted to
Bannum in the CofO.

In contrast, the BZA statute provides hearings only to “aggrieved persons” or
“affected” D.C. agencies relating to either (a) the “granting” of a CofO, i.e. appeals to
person, or, (b) the “withholding” of a CofO or other zoning right by a perS()n_‘;ﬂ;Jr—d—‘o—és

not possess this right. In sum, the BZA is a forum where persons without vested rights
may turn.

The phrase “administrative decision based in whole or in part upon any zoning
regulation or law” cannot be read in a vacuum to include revocations of a CofO. To be in
harmony with the specific language of the provision, this phrase can only mean an
administrative decision not involving the revocation of a vested right. Such rights are
legally distinguishable from the right to bring a “nuisance” type case at the BZA.

Goto v. BZA, 423 A.2d 917, 922 (D.C. 1980). Only after the ALJ has ruled on a
contested case, can it proceed to the BZA. See Rogers Brothers Custodial Services, Inc.
v. Board of Zoning Adjustment, 846 A.2d 348 (D.C. 2004). That is why prior to
December 2004, hearings based on the revocation of a CofO were before the DCRA ALJ,
and not the BZA. See 12A DCMR §108.13 (2004).

Therefore, the new regulation purporting to change this statutory scheme, to the
extent it purports to remove or nullify jurisdiction of the OAH over revocation
proceedings, is itself illegal since it was promulgated without any statutory authority and
is in conflict with the existing statutory scheme.

In any event, as noted above, this new regulation placing these appeals before the

BZA was not made retroactive and has no bearing on this pending proceeding before the
OAH.

DCRA'’s Latest Contentions Support Bannum’s Legal Position

DCRA now claims for the first time that the rescission of the April 27, 2004 order
dismissed the charges against Bannum. DCRA further alleged that “[c]urrently, Bannum

is not being charged with any DCMR violations. Neither of these claims withstand
scrutiny.

The April 21, 2005 notice of revocation does not “dismiss” any charges. DCRA’s
motion does not claim any charges were dismissed. Indeed, a dismissal would be binding
on the Government since no new facts exist (the BZA decision existed before the
dismissal) which would be grounds to reinstitute the charges. The claim that no such
charges are currently being made is belied by DCRA’s May 13, 2005 notice to Bannum
(and to the BOP) that Title 11 charges are being filed and will be enforced. Exs. 10, 11.
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DCRA'’s distinctions between the two notices are nothing more than the result of

how revocations were handled in the existing statutory scheme, which has not changed,
and the new regulation discussed above.

The reality is that this rescission was issued in direct violation of an order by the
ALJ that no action was to taken until the D.C. Court of Appeals decided the case. DCRA
had no authority under the new regulation to violate that order. Moreover, as explained
above, under DC ST §2-1831.13(c), even if the new regulation applied, no “decisional
action” could be taken while the case before the OAH was pending.

A Stay is Appropriate Here Under the Legal Standard

The above and other substantial legal issues are before the OAH in a pending case
that preceded the revocation or the appeal to this Board. Indeed, the jurisdiction of this
Board to decide revocation actions is at issue. This Board’s March 31, 2004 Order is
before the D.C. Court of Appeals and should be scheduled for oral argument in the near
future and involves a number of issues of first impression as well as Constitutional issues.

The fact that the motions panel of the D.C. Court of Appeals noted that the claims
did not meet the injunction standard for “likelihood of success on the merits” is dictum.
The panel first found it lacked jurisdiction which automatically makes any additional
grounds dictum since the Court by its own statement, found that it had no power or
authority over the matter.

Further, a finding under an injunction standard by a motions panel without
argument or appellate briefs is obviously not the same as a decision on the merits by the

Court’s merits panel. Otherwise, there would be no need for the Court to retain
jurisdiction over and process the case.

Moreover, under Washington Metropolitan Transit Commission v. Holiday Tours,
559 F.2d 841 (D.C. Cir. 1977), the legal standard for granting a stay does not focus on the
likelihood of success on the merits in the same way since it is recognized that the trial
court deciding the motion believed its holding was correct. Rather, the standard is the
whether significant, undecided legal issues of first impression exist. Bannum believes the
BZA should conclude that the zoning issues in this case meet this standard.

Finally, contrary to ANC 5-B’s legally unsupported speculation, the real harm to
Bannum if a stay is denied is substantial and without remedy— the loss of its CCC and
termination of its Federal Bureau of Prisons contract, which has aiready been threatened.
Ex. 11. There are no damages available to Bannum now or in the future in the context of
its appeal at the D.C. Court of Appeals or otherwise. The BOP and DCRA are immune

from damage suits based on the result of a BZA zoning order, as ANC 5-B counsel
should know.

ANC 5-B’s claim that Bannum placed its CCC in an isolated Commercial-
Manufacturing district in “bad faith” and should be punished is illogical and totally
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unsupported by any facts. Bannum only located its facility there on advice of counsel
and after DCRA concurred, not once, but twice, that legal zoning existed.

The fact that zoning was found illegal by this Board, based on an analysis that
could not have been reasonably anticipated, shows the opposite of bad faith. ANC 5-B’s
counsel’s claim that this Board found that Bannum had “deceived the D.C. Government”
is what ANC 5-B counsel alleged, not what the Board found.

What is significant in terms of granting a stay and with all the hyperbole and
invective in the ANC 5-B letter, is that a key factual claim is missing—that Bannum’s

in the short period before they will in any event be fully released into D.C. society. The
witnesses from ANC 5-B admitted that a CCC is a good institution and Bannum’s CCC

has had no problems. The public interest in the continued operation of this CCC weighs
strongly in favor of granting a stay.

CONCLUSION

ANC 5-B has offered no facts or law that support the position that Bannum’s
motion for a stay of the revocation should be denied. The BZA should respect the
OAH’s jurisdiction over the revocation currently exercised by the OAH in a pending
case, No 2004-OAD-013, as well as the existing ALJ order entered therein. Indeed,
because that case is pending, DCRA’s revocation is illegal. DC ST 2-1831.13(c).

Alternatively, this Board should adopt the order issued by the DCRA ALJ and
stay revocation action until the D.C. Court of Appeals decides this appeal of this Board’s
order on the merits. The ALJ’s decision was reasonable and has proven to be a benefit to
the public, which Ms. James and other ANC 5-B members conceded, results from the
transition into society provided to D.C. felons in a CCC.

Respectfully submitted,

Shawn C. Whittaker, Esq.
Michael A. Gordon, Esq.
Counsel for Bannum, Inc.

cc. Bennett Rushkoff, Esq. (via facsimile and regular mail)
Donald C. Temple, Esq. (via facsimile and regular mail)
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17 WEST JEFFIEERSON m?EEﬁ: *
NEW YORK REGIONAL QOFFIGES SUMR 202
August 4, 2004 ROCKVILLE, MARYLANL 20850
TELEPHONED: (301) 3401291
VIA H‘AIQD DELIVERY TELECOPIER: (301) 341 284
E. Savanah Little, Esquire
Chief Administrative Law Judge
Department of Consumer and Regulatory Affairs
Office of Adjudication
941 North Capitol Street N.E., Suite 5100
Washington, D.C. 20002

Re: 2210 Adams Place N.E.; Bannum’s Position and Request for Postponement
Dear Ms. Little:

Bannum, [zic. presents the following letter in support of its position that
Government should not revoke its Certificate of Occupancy (“CofO”) for 2210 Adams
Place, N.E. for use as 2 federal Community Corrections Center (“CCC”), a “temporary
correctional institution” for a period not to exceed three years. See 11 DCMR §801.7(k)
(“Section 801.7(k)”). Barmum believes, as did the District of Columbia Consumer arid
Regulatory Agency (“DCRA"), before and during the proceeding before the Board of
Zoning Adjustments (“BZA™), that DCRA’s zoning for this CCC was completely legal.

~ DCRA’s current notice of intent to revoke the CofQ' was based solely on the
BZA order finding Bannum's building permit was improperly issued for lack of matter of
right zoning. Attachment (“Att.”) 1. Bannum appealed the BZA’s order to the District of
Colutbia Court of Appeals. The Court’s briefing schedule, issued after denying ANC 3-
B’s motion for sumnmary affirmance, shows that briefing will be completed by October
2004 which likely will result in a decision this year. Att. 2, Bannum requests
postponement of these proceedings until the Court decides the appeal.

Bannum also filed 2 motion for a stay of the BZA order and to enjoin the
revocation of the Cof0, an outcome of these proceedings®, which is pending. Since the
revocation of the Cof( is based solely upon the BZA’s order, if as expected, the Couut
reverses that order, nothing will'support revocation of the CofQ. Indeed, in its opposition
to Bannum’s motion, DCRA’s position is that the BZA’s ovder is not final because a
written decision on Bannum’s and DCRA’s motions for reconsideration has not been
issued. This raises questions as to whether DCRA hag a basis to revoke Banmun’s Cof0,

! The Advisory Neighborhood Commission (“ANC") 5-B, which sppealed the issuance of Bannurn’s
building perrait because of allegedly illegal zoning did not appeal the CofQ to the BZA.

? While Bannum has other legal arguments not addressed in the BZA order, see pp. 9-10 infra, Bawaum
sought injunetive ralief because DCRA took no position on these arguanents at the BZA and issued the
notice of intent to revoke the CofD.

BRI
EXHIBIT
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Department of Consumer and Regulatory Afaits

* K Kk
Oflee of the Director —
|
April 27, 2004
BY PERSONAL SERVICE
David A. Lowry, Execuative Director
BANNUM, INC.
2210 Adamng Place, N.E.
Washington, D.C. 2000
and
BY PACSTMILE
Shewn C. Whirtaker, Raquire®
9055 Comgrint Straet, Suite 340
Gaithersburg, Maryland 20877
Ha: 2210 Adama Place, N.E,
Washington, I3.C. 20002

This it oificial nptice to you that the Department of Consttmer and Regulatory Affaics,
Building and Lapd Regrlation Administration (DCRA), proposss w revoka the
Certificate of Occupancy, No. C053679, iasned to the Bamum Corporation. Said parmit
w93 issued on or about May 2, 2003, wad amthodized the company to operate 3 “Amporazy
corractional stimtional{gic]™ at the premises Iocaiad at 2210 Adams Place, N.E, In
Washingson, 1.C. This noties i issued pursaant to D,C. Offcial Code § 1-1509
(a)(2003) which ytates: “In amy contested case, afl parties thereof shall be given
bemsonsblenm of tha nfforded bearing by the Mayar or the agency a5 the case may |

The chatpes and specifications in sapport of this action die as follows:

SEARGEY. You e in violatlor of D.C. Men. Reg. tt. 11 § 3203.11 which reeds, in
pertinent pats™, . . [Tlhe issuanca of & certificats of occupandy for tha use of 3 gtructe,
reemmen % TS theveof, if the establishment of the use is depandent upon the arection, = ™77
tstroction, conversion, or alteration of the stractmrs, ar part thereof; provided: (b} A
building petmmis shall be lasned in compiance with § 3202.”

* e W"“*‘“‘Wmh&ﬂm’*ﬂﬂmlmmhmmmwwhm B
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SPECTRICATION A. On or about September 9, 2003, the Board of Zaning Adjustmment
(BZA or Board) issned an oral decision in Appeal No. 15948 of the Advisary
Naighborhood Commissian SB. taken from the administative decision of David Clark,
Deparmuent of Consuwmer and Regulatery Affairs, to issue Building Permit No. B425438
(for the renavation of a warshouss for Use 81 a commmunity corectiona center), and
revised Ruilding Peonsit No. B448325. 4 written deciston was jssued by the BZA on
March 31, 2003. The order becarne final ten days after reccipt of the written decision
parsaant to 11 DOMR § 3125.9 (2003).

The BZA coneluded, among other things, that both the building pewnit jssued o the
Banoum Corpovation on December 12, 2002 for 2 “commmity ecotrestions centsr’ o
“Icihange temant werehouse gpace to 150-bed Community Comactions Conter,” and the
subsequent revised bullding permit, issaed on Jamary 17, 2003 (restricting the use for
three year period), were lasued in error by DCRA.

The "use’ designated ix the building permit « - 2 commupity eogrections centac - - was nol
2 permisted use in 2 C-M-2 District. Specificaily, the Board rules that the facility docs
R0t teet the requircments of § 301.7(K), (.2, the eJterative optional ‘use’ which DCRA
bud contemplated). The BZA determination regarding the permitted usa of the suirject
propexty is simxllanly appifcable to the Certifficata of Occupancy No. CO53679, tssoed to
Banum, on or about May 2, 2003, The certificage, which anthorizad tha company o
operate A “tamporary correctional mstitationallsic]” st the premises Jocated a2 2210
Adapa Place, N.E., in Waskington, D.C., was also issued in enor since the building was
naver approved for that use, Given, the BZA decdsion prokibiting the "tse’ requasted by
Banyum i i3 appiication for 2 boilding permit 2ud certificate of ocoupancy, and the
‘use” amthorized by DCRA when it grauted the building pernit end the cartificats,
Bagmm cannot continae to eccapy the premises under Certificats of Ocenpancy, No.
COS3679. Maregver, the revoked certificate cannot serve as » basis for sny other
eertificars of cccupancy.

CHARGE 2. *You are in violation of D.C. Mun. Reg. #it. 12 § 110.1.1, which requirey
“.. - a buflding or strucnns hersafter eructed shall Aot be nsed or occupied in whale o i
part outil the cextificats of cesupansy bias beea {syned by the code offfcial, n accordance
with this Seetion and Tide 11 DCMR, the District of Columbia Zoning Regulatons.” L,
P.C. Mun, Reg. iz 12 § 110.1.1 (Tanoacy 9, 2004). Section 110.5 reads in pertinent patt:
(TThe Disector 13 antherized to t=foke a certficain of oopmpancy presaatt . ..
Sections 110.5.1 fough 110.5.5. Section 110.5.1 provides: “[Alny cerdficata of
______ occupanicy previously issved or jsmed purmant to Sectfon 110 shall be rovaked by the
T Director, after potlcs, if the aconal ecctpancy does not confonn to that permmitted.”

SEECIFICATION A. On ar about May 2, 2003, Benuum Corporation 2pplied for and
obrtined 1 Cestificata of Oesuyancy, No. COSZ&TQ, which authorized &?f compan?r to
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Noties 2 Revoks

April 27, 2004

Pagn 3

operam & “temparary cogectional institationaifsic]™ at the prernises located at 2210
Adams Flace, N.E.. in Washington, D.C, Following an appezl, the BZA found the
building perzuir for the subject propexty had bean issued in error. The proposed mse of the
facility as a “terpporary correcticoal facility™ was not perzoitred at that location. DCRA.
therefors, bas notics that the acmal occupancy of the pramises at 2210 North Adams

‘Place, N.W., in Washimgton, D.C., cannot be used for the purpose requested by Bannum
Corporation or spproved hn the certificate of occnpancy. Sinca the cartificate was isstied
for & ‘nse’ which the BZA datermined was not permaitied in a C-M-2 District, the
cantinued ocsupancy of the facility directly contravenes the Order and Decision of the
Board of Zoning Adjestment. BZA Order 16908 (Sept. 9, 2003). Pursuant to the BZA
decision, the Dircotor ia exercisiog his autharity to reyoke the eortificars,

You bave the right to challenge this proposed action to revoke your certificate of
occupancy. In ordex to cxercise this tight you mast request 2 hearing in wreiting within
fifleen (15) days of your receipt of notice, Your request should be mailed first class U.S.

( mail postage pre-patd and addressed to E, Savannah Little, Eaq., Chief Administative

: Law Indge, Department of Conmumer and Regnlatory Affairs, Offics of Adjudication,

941 North Capitol Streat, N.5., Suite 9100, Washingten, [.C. 20002, Altermatively, you
may band-dejiver your written request for a hezring to the sarne addrass within ffteen
(15) calendar days of your receipt of this notice.

Additionally, if you decide % challenge this propeged actian, pleass send a copy of your
sequest for & heatdng, pleading ar other written commminication in this cage & Lisa AL
Bell; Esquire, Office of the Genera] Counsel, Departroent of Consamer and Regulatory
Affairs, 941 Nexth Capitel Street, N.E., Suite 100, Washington, D.C. 20002, Fleass
note that if you do not request 3 henring within the time spacified in this notice, or if you
fail to appear to a schednled hearing, yo shall be desned to have concedad the validity
of the charges and specifications stated in the netice and 1 fing! potica of revocation will
be sntzrad againet you,

Should you request a heating, you will be notified by the Offics of Adfudication of the
hesring daes and time_ :

You may appear pevsanally at such hearing and yon may be reprasanted by jegal coumsel.

Ym@zmtycightmmmwﬁcmmdcﬁdAmimmimmmm

eimine Witiegsed against yow, o examine svidencs produesd, ad to have subpoenas
e 13502 01, yOuT Bobalf to requize the production of witnesses gud svidence, T

If you or azty witnesses you intend to call are deaf ar, because of 2 hearing impediment ot
barrier, cannot peadily tderstand - i '
}:zuase ¥ ar commymicate the spoken English
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YR Of your witaess ma iy to the Off% seal Seut. ,
qualified intespreter. YEETP Y s of Adjudication for the appointment of =

T{ you have any questions, you may cantact, Juii i
pokoping by ¥ y contact, Julie S, Lae, Esq,, Acting General Counsel,

e David Clax, Director, DCRA,

Thegesa Lewis, Deputy Director,
Operaticns

Leila Franklin, Doputy Divector
for Compliancs: and Investigations

Savannal Little, Esquims, Chief
Admitistrative Law Judgs, QAD

Tolle S Lee, Bsq,, Acting General Counsgel

- Winnie Huston, Compliancs Officer, OIWM
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pu/24/2005 1.:56 2612889362 G RRIEN OR WHITTAKER Clc )
District of Columbia
Office of Administrative Hearings
Post Office Box 77718
Washington, D.C, 20013-8717
Department of Consurcer and Regulatory )
Affairs, )
I}
v, )} 204- 04013
)
Bannam. inc. )

Motion to Dismiss
The Department of Consumer and i%egul%atﬂry Affnirs (DCRA) hersby requests A
disntissal of Bannum. Inc."s (Banzumn) appeal of the Notice of Tatent 1o Revoke a
Centificate of Ciccnpancy (Notice) issned to Bannerm on or about Apri) 27, 2004.) The
Notice bas not been adjudicated by this Court or its predecessor. the Office of
Adjudication.
On April 21, 2005, DCRA rescinded the Notice and issued 2 new Notice of
Revocation that became effective on May 5. 2005. That Notice properiy provided that

Bannum' 5 appea) rights were to the Board of Zoning Adjustment (BZA)?

’ _ Tire Certificats of Occupaney spgroved the use and operation of the premiases for & cotrovobly
torrectianal dentér at 2210 Adams Strest, N.K.. Wasbington, D.C. On or about March 31, 2004. the Board
of Zoning Adjustment {BZA) miled tdat DCRA crmerl in the ssramce of 2 buildimg permit to Basnom for the
remstrociion of 2 commRpity comrsctivon] feclity, thus vendering the Cestifieats of Ocrupancy iovalid, See
BZA Atper] No, 1699%, At the time the BZA issued its decision, Bantum was operating e faeiity

gmf’mlmt to Certificate of Oecupaney, Nuo., COSIST,
Bennom appealed the enforcement ation and reauested » stay (o the BZA and D.C. Sapatior

Coure, D;C. Coonrt of Agpeats and 17 8. Districe Court it which ralated mattérs weee pensting. A of
Batmumm' s ssensests for 5 sty of the codorcament sctions wete denied. ‘

EXHIBIT

‘‘‘‘‘‘
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Given that the ingtant enforcement action by DCRA has been rescinded, and the
adjudication of the new enforcament actinn lies in another forum. theye is no matter

pending for resolution before this foram.

Offict of the General Connsel
D.C. Departinent of Consurper and
Regulatory Affairs

941 North Capitol Street, N.E,
Washingtom, D €. 20001

{302) 443-8347%

Certificane of Serviee
Thereby certify that a copy of the foregoing has bee sent, first class noail, postage

prepaid, on May 1) 2005, w:

Shawn Whitteker, Esquire
2055 Comprint Coart
Gaithersbutg, Maryland 20877-1510

BRI 18
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GOVERNMENT OF ‘THE DISTRICT OF COLUMBIA,
PEPARTMENT OF CONSUMER 4NE REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR

May 13, 2005

BY PERSONAL SERVICE AND CERITFIED MAI.
BANNUM, INC

2210 Adamp Street. NE,

Washingron, D,C. 20001,

Re:  Certificate of Occupancy No. 53679 Gusued 572/03)
Dear M. Whittalker:

The Certificate of Occupaney held by Bannum, inc. for the semmrunity cotrectional
fheility at 2210 Adamns Street, NE Washington, 1D.C. was revoked cffective May 5, 2005.
An inspestion of the premises eonducied May 12, 2005, by the Depariont of Consumer
and Regulatory Airs (WCRA), revealed that Banmum, Inc. is still occupying snd
operating 4 facdlity at 2210 Adams Street, N.E., Washinoton, D.C.

The cccopaney of the prepaisey is in violation of buth the soning regpiations, Title 1] of
e D.C. Munieipal Regniztions, and the D C, Oficial Code § 6-1406 (2004). Bansum,
Inc. iz ndvised that the DCRA is referring this matter 1o the Office of the Aftomey
Gengral for enforcement astion, and intends to seek sanetions, fines, penaltio, and oo
relief provided for by law.

Sﬂﬁy‘

Toye Bello
Zoming Admintretor

o8 Parick Carswan, Dirsctor
© Marceline Alexander, Deputy Divector
Julie Les, Creneral Connse)

By Focsimile
Shawn Whittaker, Esquire
9055 Comprint Court
Gaithersbrrg, Maryland 20877-1310

A ey R PV D 04 g el 78 1SN Sy M —— I —— - R B A g1
ST Narsh Copftn) Swace, WLE, Suite 2000 Swbimgton, 0.0, AOTS. Phene (202) SL54576 Pt (300) W2-4571
' : : L B
EXHIBIT
4%% m
E } L/
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17.S. Departzuent of Justice
Federal Buredo of Prisons

Aten: CCC Contracting i
420 Fixet Street, WR - Room H008

. ma —

Warhingten, DC 205M

Mxy 30, 2005

By Parsanal Servige snd Cestifisd Mail”
Mr, David B. Lewry

Executiva Divector

Bangrm, Ing.

8746 0L Cousty Read 64, Sulte B

Kew Pore Richey, Florida 34653

Be: Cu¥e Noriop - Osapract LIB200274 (Wasknington, D.C.}
Degr Mr. LOwe:

he Bureau of Prissos received a aopy of a lettex Lrom the Department of |
Consumer and Ragnlatory Affaivs (DCRA} dated May 13, 2005, concemming the
Certificate of Ouovpancy (COC) ai: Banmum, Ibcorporatedsa (Damwwarw) faoility
jogated at 2210 Adams Btreet, ME, Washingtom, o€, The letter states that
Bapnum*e COC wap revoked effective May X, and “DCAA 4z referring thls mapter
to ko DELLLN uf the Attornsy General for snforcement acticn, and iacende to
sAk manckiens, finee, penalties, end other relief provided for by the law.”
Wa wdershand that “other reliefr could inolude poriom o flome the Saeillby.

Banmum wam awayded Contract DIB200575 fox dommummity Corssctisns Cester (000}
Fervices iu Waghington, DO, on Rovember 16, 2001. By signing tha Rvantard
Farm (6F) 26 Award Doeymemt on Octebar 28, 2001, Banpum agraed to perfom tha
santzract iz aceordsnce with the Statement of Wexk (SOW) and comply with nil
zeyta and camdibtions of the contract which began om May 2, 2003. Retaining &
Coy is a condifion of the comtrast tarws {(sea SOW, pagag 21-22},

You are heraby nokifisd that the BOP commiders Basnam's revoked CO0 ae the
facility located at 2310 Bdawms Strest, NE, Washington, DC, a conditicn thab is
endungering performance of Contract DINANE76. Therefore, unless this
somélition 15 cured within 10 daye afer remeipt of this notice, tha Goverament
mey tazminpce fur default under bhe tayme zod conditicns of Federal

Acquisition Regulabien [FAR) 52.249-8, Dufaul: (Pixed Bripa | Ty and
Service) alause of thig comkrast. ‘ Sapply

L€ yon haem further questismeg, pleans conted: me at (éoa) 20T~3070.,
flnceraly, '

acqueline Poanders
Ching QFFL s

EXHIBIT
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Washington. DG 30334
Way 27, 2008

“Pacpimile and Certifiad Mesil»
Mr. Joim D, Rich

torporate Counsel

Bannum, Inwo,

8726 Q1d County Road 54, Suite X
Wew Port Richey, Flozida 14532

Re: Cure Notice - Domtract DIJB200S76 (Washington, B.C.)
Deaxr Mr. Rieh:

This i3 in regponme to your latter dated May 25, 2005, reguesting an esthempion
to the Cure Wekise ispued on May 20. The Mure Fotlse gave Banmun 10 daye to
re#penii 10 the Burean of Prisens (BOP) with a wwxe in agards o Baunwe’e

Cartitionte of Ououpanay being revaked which is endangering the performance of
fontract DIB2005765. '

AfCer careful consideraticn, I have extended the date that you axe reguired
regpond to the Cure Notice to Jums 8. Thig extension lm heing gqranted, in
part, because you have atated tiat yoy have a hearing with the Board of Zoning
AMjustment (BEA} an June 7. In addition, you are remindad that Banuum i
requived to update the BOP i the event of any changes €0 the currsnt atetys

of your propazey, and provide us sn opdate immediately following the hesvlyy
with the BZA.

If you have further cquestions, plsape asarsct me at (202) 307-3070.
Sinameely,

/’Z,
W
ine Porders

ontRdating Qfficwur



