
BEFORE THE DISTRICT O]~ COLUMBIA 
BOARD 0 If ZONING ADJUSTMENT 

Ap.·.:alof 
ANCSB 

Re: 2210 Adams, Place, N.E. 

) 
) 
) 
) 
) 

BZA Appeal No. 16998 

APPELLANT'S OPPOSITION TO DCRA AND BANNNI1M"'S 
MOTIONS FOR RECONSIDERATION AND FOR STAYS OF THE B;ZAJ~.'Ib)I,:n~~ 

COMES NO\\l, Appellant, and respectful1y opposes the Motions for R~~consideration and 

for a Stay filed by the District of Columbia Department of Consumer and Regulatory /\.Hairs 

("DCRA") and Bannum Inc. Grounds for this opposition follow below. 

1. INTRODUCTION 

The two (2) motions challenge the Board of Zoning Adjustment's ("BZi\") detl:;nnillatlon 

that Bannurn is not a C01l11l1lUlity Based Residential Facility C'CBRF") or A,dult Reh:~ 

r.:rome ("ARB") and furtl~er that the facility is not intendled to be a ·'temporarydeterri:i'Jn CIT 

th3t Bannum' s residents egress and ingress is relatively unrestricted and fm1her. that Barml.r:n' s staff 

is prohibited from using force or means to directly restrict its residents from leaving tIe fKiJ ity or 

to force them to return. The Board's finding on thjs particular issue is incontrovertible. The 

Board's ultimate finding is also substantially based on the factua:! record. Bo'vvever .. /\lJ)el 

urges the Board to revisit its analysis and reasoning to ensure the legal foundation of its decision. 

1n so doing:, the Board should determine that the facility at issue is a CBRF and an i\RI-I 1.111der 
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U. ARGUMENT' 

A. The Bannum Halfway House is not a "temporary correctional institution," 

The Board is correct in its interpl:'etation that Bannum's halfway house is not a "temporary 

correctional center" as that term is intended in 801.7(k). DCRA consistently ignore the 

legislative history and can-ies Bannum's argument, peculiarly even more aggressively 

Bruillum. The clear and simple reality is that the law and its legislative history is not as 

flexible as OeRA needs for it to be on this question. 

The term "temporary correctional institution" must be defined by referenc:e to its 

legislative history. As Appellant argued, reference is made to Case No. 71.33 relative to ,:'l text 

amendment clarifying the Zoning Board's intention of subparagraph (k). Specifil:ally, the Board 

detennined that any propo:3ed use anticipated by this provision would be "temporary"' nature. 

In its finaJ report the Zoning AdvisOlY Council noted: the effect ofth1s amendment wo to 

permit detention or correctional institlJtions on leased property in the industrial zones oftlile city, 

This \vouJd permit the Der:artment of Corrections to lease private industrial property the 

T)mnose <,)1' <:'swblishinQ cOlr<:ction faciiities to acco1llodate ovefiow DODulatioll from 
~_ .t. _ .. -'-

established institutions or as a temporary t~1Cility while they proceed with the process of budget. 

acq uistion, and development of permanent facilities. 

Not one iota of direct or indirect evidence was presented here to suppOli so much ~,,; ,:IJl 

innuendo that this halfway honse is in any way related to prison or jail overcrowding. SilJply 

stated. there is neither legal nor factual justification for Bannum and DCRi\' s veiled ,]ltenlpt:; 

to resurrect this antiquated and narrowly de'veloped zoning provision, and both of these es 

realize that. 



Additional references to celiain provisions of Bannum's lease, to the extent that the BZA 

has a copy of said lease, further reveal Bannum's disingenuousness. Close scrutiny (If Bannum' s 

proposal for this five (5 ) year contract juxtaposed with its three (3) year lease, and the litany of 

communications made to locally elected officials prior to opening its facility show factual 

inconsistencies and perhaps intentional misrepresentations that possibly mislead the District. 

In this respect, although the DCRA still defends Bannum's illegal aCtions, the BZA is cor":·I~ct. 

Bannurn's actions constitute a "sham." Bannum knew the exact state of District of Co l;:'·~. 

zoning law "vas as it considered the location and operation of its 150 bed halfway bouse. 

The fact of its aggressive lltigation history in similar situations wherein it has atternpted to'orce its 

position upon governments and comn1l.lnities across the country is not irrelevant. BZA, :;,hculd note 

that Bannum is a sophisticated I itigant and its credibility relative to its dealings with the DI striet 

Columbia Government rer.1ains an open question. 

Lastly, the BZA's decision should factor in the public interest 'which is squarely at issue 

here. Were the BZA to allow halfway houses and/or CBRFs to operate under 801.7(k\ it \vou1d 

c'pen a l'!"(werhial Pandc1ra" s box. totally antithetical to [he pubiic' s inlereSt and riJe spi l'it [j.e 

zoning regulations. 

B. Bannum's facility is a CBRF. 

The Board's decision and discussion on this issue should be revisited .. and its J'u.,ing 

should be more carefully an:llogically articulated. The BZA decision is presently based on the: fa:' 

that the facility should not be al1O\ved because it is neither a temporary conectioYlal instHr'-ion 

nor a CBRf. While its logic on the former issue is irrefutable, the BZA should ccl.rettll 

reconsider its analysis on the CBRF question. It could thus minimize the possibility of re\.'l~rsibl~ 

"'\ 
.) 



error on appeal, we think, by making the following detenninations, consistent with record herein 

and applicabJe law: J) That Bannum' s halfway house is a CB RF, that a CBRF of m.ore than tl,iventy 

(20) persons is generally prohibited in any district by D.C. zoning regulations and under D.,c, zonjng 

laws, Bannum is prohibited from locating tbis 150 bed halfway house in a CM-2 zone 2:,5 a ["Clatter 

of law. Moreover, there has been no legal authority presented to this board which justifies 

Bannum's or DCRA's argument. This is why DCRA and Bannum only minimally discussed this 

issue in their motions. 

The cogent and sirnple reason tllat Appellant submits here is consistent with 

applicable law and protects the public interest. For example, while the BZA decision refer:·; 

generously to the term CBRF, it fails to define the term. The definition is instructive and legally 

significant. According to Title 11 DC Municipal Regulations Section 199, a CBRF is a "n:;sid~Tliial 

f~1Cility for persons who have a common need for treatment, rehabilitation, assistance, or super'iision 

in their daily living." The facts presented in this case sho",,' that the halfway house is a resi(L~ntiaJ 

facility, for persons with rehlbilitation needs (albeit crimina] rehabilitation). Further.. aU 

distinguish this facility from other existing halfway houses in the District? Those facilities, all 

CBRFs, required zoning review and approval. Indeed, the couli of appeal will go straight to 1his 

very issue and seek a rationa/e for your view, vvhich can not be found in either law nor pr,:cec\!::nL 

There is simply no basis in 1aw or logic to classify the facility at issue other than as a CB FU::' , 

l\S appellant have attempted to argue very forcefully" classific;ation ofthe Bannnnl 

hait\vay house as a CBRF would still not a110w it to locate its facility in a CM-2 zone. 

Applicable zoning regulation:, state: "'If an establishment is a community based residential 

4 



facility as defined in this section, it shall not be deemed to constitute any other use permitted 

undQl' th~ Clull-,.o,,:")' of thlcse regulations." Hence, this classification locks Bannum into the 

existing zoning regulations' regulatory scheme and further preclude it from being cons:r.dered 

another use as a matter of iaw, induding a "temporary correctional institution." Theret<xe, 

Bannum would be barred hom seeking any other use classification under the zoning: la\ivs a1lCl the 

BZA's analysis would be necessarily more nalTOW and defined: Is Bannum's operation of a 150 

bed CBRF permissible as a matter of right in a CM 2 district? The answer is simply., "'r . 

As this Board properly noted, the zoning regulations provide a list of subcategories for thi s 

type of facility: adult rehabllitation home, community residence facility, emergency shelter, 

health care facility, substance abusers home, youth rehabilitation home and a youth 

residential care home. Bannull1' s facility clearly meets the definition of an ARH 

as that definition is stated at 11 DCMR Section 199.1. It provides residential care for (lIlt; 01 rnore 

individuals 16 years or older who are charged by the United States attorney with a felony o[C::ense . 

As 'lovelL DCRA admits that Bannum's facility is an ARH home under 11 DCMR secti(ln 199.1. 

DCR/\'s Gdrnlssion as "ieyved by a reviewing coun is significant. especially since if is U"te 

jurisdictional agency that makes these determinations. In this regard, the BZA ruling unnece'3sari ly 

reaches the issue as to whether or not the facility is an ARB. The Board should assume 

purpose of argument and clarity and since the present regulations suggest that it is. Nurn;~rica.1 

capacity is the wrong legal basis for determining whether a facility, under the regulations, is oris 1.10t 

an ARB. Again, the BZA analysis is strained and likely to be problematic wben reviewed by 21 

hi gher court. Even if it Banl1um' s 150 bed half\vay house \vere deemed a CB.RF and 

Rehabilitati.on Home. applicable zoning regu1ations would forbid Bannum from using it as d 


