BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Re: Application of BZA Appeal No.16989
William T. Byrd & ~ O
Norma G. Byrd Hearing: March 18, 2008 ©
714 10th Street, N.E. ANC 6A = [
i €
APPLICANTS’ PRE-HEARING STATEMENT 4= Eg
2
This is an application of William T. and Norma G. Byrd (“Applicants”) to allow uge ofo ™
714 10" Street, NE, Lot 0072, Square 0912, (the "Property") as office space by their  p~ =

management consulting business, Business Promotion Consultants, Inc. (BPC). BPC is a PC-*
based, minority-owned business with offices in the home of the Applicants at 5804 Manchester
Place NW; in Forestville, Maryland at 4005 Penn Belt Place; and in Baltimore, Maryland at 26
West 25" Street. The Applicants sought to purchase a mixed-use property for the

consolidation of BPC’s operations.

This application for a use variance became necessary because of the failure of the
District of Columbia Government to correctly list the zoning on the Property

The Applicants relied upon information provided by their real estate agent and the
property appraiser, who in turn relied upon information from the District of Columbia and
commercial services as to the zoning of the Property.

The Applicants acted in the best of faith at all times. The applicants made a sizeable
investment because of the actions of the District of Columbia. The Applicants find themselves
in the position of owning property which they cannot use because of affirmative statements
made by the District of Columbia. The Applicants are entitled to a use variance because of
the actions of the District of Columbia.

The District of Columbia Is Estopped to Deny the Use Variance.

The applicability of estoppel against the District of Columbia in a zoning context was
considered and applied in the case of Saah v. District of Columbia Board of Zoning
Adjustment, 433 A2d 1114 (D.C. Ct. App. 1981). A copy of the decision is attached.

The Court of Appeals, at 433 A2d 1114, 1116, identified the elements which must be
shown to raise an estoppel. They are:

1. that a party, acting in good faith,

2. on affirmative acts of a municipal corporation,
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3. makes expensive and permanent improvements in reliance thereon, and
4. the equities strongly favor the party seeking to invoke the doctrine.

All elements are met in this application. The Applicants acted in good faith. The
Applicants, or people the Applicants retained, made inquires as to the zoning. The real estate
agent, the appraiser, and the Applicants were all given similar information that the Property
was zoned mixed-use, C2B.

The District of Columbia is the entity that disseminates the information as to the zoning
of lots. The Applicants went and made inquiry at the government office charged with issuing
certificates of occupancy and were given a printout showing that the Subject Property was
zoned C2B (Exhibit B). That was an affirmative act by the District of Columbia. The
appraiser and the real estate agent obtained information about the Subject Property from
commercial services which obtained the information regarding the zoning of the Subject
Property from the District of Columbia government.

In reliance upon the information from the real estate agent, the appraiser and DCRA,
the Applicants purchased the Subject Property for commercial use. The Applicant’s paid
$ 60,000.00 plus signed a loan agreement for $ 239,200.

The equities in this case strongly favor the Applicants. The Applicants have acted in
the best of faith. The proposed use, as office space, is not incompatible with a residential area
where the Subject Property is a matter of feet away from a C2B District. The C2B District
follows H Street, NE. The investment in money has been considerable. The Applicants,
because of the unique circumstances of this case should not suffer loss.

The BZA Has Granted Relief in a Similar Fact Situation.

The appeal of Bundy Development Corporation, Application No. 16730, involved a
similar fact situation where a property purchaser was led by the District of Columbia to believe
that the zoning was R-5-D when in fact it was R-5-C. A copy of the Board’s decision is
attached. While the term "estoppel” is not used, the decision states Bundy was given
"misleading and/or incorrect information" by the District of Columbia.

Further, the Board observed that the Square in the Bundy application included other
zoning. In the matter at hand, the subject Square 0912, includes C-2-B and R-5-D zoning.

Therefore, there is precedent for what the Board is being asked to do in this matter.



Opposition by Neighbors Should Not Affect this Matter.

The Applicants and the neighbors are in this situation because of actions by the District
of Columbia government.

The neighbors and ANC may oppose the application. However, that should not
preclude the Applicants from obtaining the relief to which they are entitled under the holding
i v. District of Columbia ing Adjustment, 433 A2d 1114. Mistakes are
made by the government and citizens are affected to greater or less degrees In this matter, the
BZA should be part of the solution by granting the use variance.

The Applicants are willing to agree to conditions on the granting of the use variance,
including a restriction on the length of time which the variance may last.

Respectfully submitted,

(L0 A A

Richard P. Schmitt # 256024
Benny L. Kass # 025155

Kass, Mitek & Kass, P.L.L.C.
1050 17th Street, N.W., Suite 1100
Washington, D.C. 20036

(202) 659-6500

Attorney for Applicants

Certificate of Service

I hereby certify that the APPLICANTS’ PRE-HEARING STATEMENT was sent postage
prepaid on the 4™ day of March, 2003 to David McGettigan, Office of Planning, 801 North
Capitol Street, N.E. , Suite 4000, Washington, D.C. 20002, the Chairperson of ANC 6A, and to
member Cody Rice, 310 9th Street, NE, Washington, DC 20002, and to Robert Kelly, Zoning
Administrator, Department of Consumer and Regulatory Affairs, 941 North Capital Street, NE,
Suite 2000, Washington, DC 20002.

Richard P. Schmitt



433 A2d 1114
(Cite as: 433 A.2d 1114)

District of Columbia Court of Appeals.

John SAAH, Petitioner,
V.
DISTRICT OF COLUMBIA BOARD OF ZONING
ADJUSTMENT, Respondent.

No. 80-88.

Argued April 16, 1981.
Decided July 29, 1981,

Applicant for zoning variance petitioned for review of
a decision of the District of Columbia Board of Zoning
Adjustment denying plaintiff variance that would
permit him to retain a structure which exceeds
maximum allowable percentage of occupancy. The
Court of Appeals, Kelly, J., held that the Board of
Zoning Adjustment, having approved but later
cancelled applicant's building permit, was estopped
from denying the variance sought by applicant.

Reversed and remanded.

West Headnotes

[1] Zoning and Planning 762
414k762 Most Cited Cases

Elements that must be shown in order to raise an
estoppel against enforcement of a zoning regulation are
that a party, acting in good faith, on affirmative acts of
a municipal corporation, makes expensive and
permanent improvements in reliance thereon, and the
equities strongly favor the party seeking to invoke the
doctrine.

[2] Administrative Law and Procedure 791
15Ak791 Most Cited Cases

Given the expertise of an administrative agency, the
Court of Appeals is generally bound by agency's
decision if it is supported by, and in accordance with,
reliable, probative and substantial evidence in the
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whole record, and the agency's conclusions flow
rationally from its findings.

[3] Administrative Law and Procedure 796
15Ak796 Most Cited Cases

Where administrative agency's final decision rests on a
question of law, reviewing court has the greater
expertise, and the agency decision is therefore accorded
less deference.

[4] Zoning and Planning 488
414k488 Most Cited Cases

Board of Zoning Adjustment, having approved but later
cancelled building permit to convert single-family
dwelling into three apartments on grounds that
structure exceeded maximum lot occupancy applicable
in that zone, was estopped from denying owner's
application for a variance where owner had undertaken
construction in reliance upon issuance of permit, cost
of complying with regulations was substantial, and
public's interest in enforcement of lot occupancy
restriction was minimal in that owner exceeded
maximum lot occupancy by less than five percent.
*1114 Donald Cefaratti, Jr., Washington, D.C., for
petitioner.

Leo N. Gorman, Asst. Corp. Counsel, Washington,
D.C., with whom Judith W. Rogers, Corp. Counsel,
and Charles L. Reischel, Deputy Corp. Counsel,
Washington, D.C., were on the brief, for respondent.

Before KELLY, FERREN and PRYOR, Associate
Judges.

*1115 KELLY, Associate Judge:

In this case we are called upon to review a decision of
the Board of Zoning Adjustment denying petitioner a
variance that would permit him to retain a structure
which exceeds the maximum allowable percentage of
lot occupancy. We hold that the zoning authorities,
having approved, but later cancelled petitioner's

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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building permit, are estopped from denying the
variance sought. Therefore, we reverse, and remand for
disposition of petitioner's application in accordance
with this opinion.

I

Petitioner is the owner of improved property located at
1521 Church Street, N.W., within an R-5-B District.
He purchased this property on March 15, 1978, at
which time the lot contained a single family dwelling
consisting of two stories and a basement, with a
certificate of occupancy, issued July 22, 1952,
permitting use of the second floor as a tenement house.
On May 9, 1978, a building permit was issued allowing
petitioner to renovate the structure to include three
apartments. Construction was proceeding according to
plan when, in September of 1978, the rear half of the
building collapsed. Petitioner was then advised by a
structural engineer to replace the original masonry
walls above the first floor. New plans were prepared
for the renovation, and new building permits were
sought from the city government. On September 8,
1978, two permits were issued to petitioner: the first
was for an "addition to a three story apartment house
brick/frame as per applicant's plan and plat," and the
second permit covered revision of the permit originally
issued on May 9, 1978. Petitioner again began
construction.

More than two months later, on November 17, 1978,
the two permits were cancelled and petitioner was
directed to cease work on the ground that approval for
the permits had been erroneously granted. The
problem, which, if it had been discovered in
September, would have precluded approval of the plans
in the form in which they were submitted at that time,
was that the structure exceeded, by 123.91 square feet,
the maximum lot occupancy of 60% applicable in the
R-5-B zone.[FN1] The reason the permits had been
approved in September was that in computing the area
covered by the proposed structure, a passageway
alongside the east side of the first floor of the building
was not taken into account. The passageway is not
enclosed at either end; however, the second and third
floors project over the passageway and abut the
western wall of the building next door. The maximum
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lot occupancy for petitioner's property is 1,254 square
feet. Before renovation the structure covered 1,037
square feet; when the new construction is included,
adding the projection over the passageway, the
structure covers an additional 340.91 square feet.
Thus, the total lot occupancy is then 1,337 square feet,
or somewhat less than 65%. The Board found that at
the time the permits were cancelled the renovation was
60% complete.

FN1. District of Columbia Zoning Regulation
53303.1.

On November 30, 1978, the Corporation Counsel, in
a memorandum to the Acting Chief of the Zoning
Regulations Division, stated that the "circumstances
establish sufficient elements of an estoppel to require
the District Government to set aside the direction to
cease work, pending timely application for an area
variance." In Corporation Counsel's view, not all
elements of an estoppel, in particular reasonable
reliance, had yet been established, and a formal hearing
was thought to be necessary to make that
determination.

On December 8, 1978, petitioner was informed by
letter that the order to cease work was lifted, provided
(1) an application for an area variance was filed by
December 15, and (2) a revision permit was secured
authorizing construction of a rear-entry way not shown
on the original plans. Petitioner made timely filing of
the application for an area variance on December 15,
1978, and, after several hearings before the Board of
Zoning Adjustment, the application was denied on
January 4, 1980.

*1116 II

Although the doctrine of equitable estoppel has
traditionally not been favored when sought to be
applied against a government entity, see Note,
Equitable Estoppel of the Government, 79 Colum.Law
Rev. 551, 552-54 (1979), it is accepted that in certain
circumstances an estoppel may be raised to prevent
enforcement of municipal zoning ordinances. District

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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of Columbia v. Cahill, 60 U.S.App.D.C. 342, 54 F.2d
453 (1931); see Wieck v. District of Columbia Board
of Zoning Adjustment, D.C.App., 383 A2d 7, 11
(1978); A. Rathkopf, The Law of Zoning and Planning,
ch. 67, s 2 (4th ed. 1980).

[1] The elements that must be shown in order to raise
an estoppel against enforcement of a zoning regulation
are: (1) that a party, acting in good faith, (2) on
affirmative acts of a municipal corporation, (3) makes
expensive and permanent improvements in reliance
thereon, and (4) the equities strongly favor the party
seeking to invoke the doctrine. Wieck v. District of

Columbia Board of Zoning Adjustment, supra, at 11.
Furthermore, we held in Nathanson v. District of

Columbia Board of Zoning Adjustment, D.C.App., 289
A.2d 881, 884 (1972), that reliance by the party must
be justified.

[21[31[4] The Board concluded that in this case some,
but not all, of the above elements were present. Given
the expertise of an administrative agency, we are
generally bound by its decision if it is supported by,
and in accordance with, reliable, probative and
substantial evidence in the whole record, and the
agency's conclusions flow rationally from its findings.
Stewart v. Board of Zoning Adjustment, D.C.App., 305
A.2d 516 (1973). However, where the agency's final
decision rests on a question of law, the reviewing court
has the greater expertise, and the agency decision is
therefore accorded less deference. See Gordon v.
District Unemployment Compensation Board,

D.C.App.,402 A.2d 1251, 1254 (1979); B. Mezines, J.
Stein & J. Gruff, Administrative Law s 51.01 (1977);
F. Cooper, State Administrative Law, vol. 2, at 706-07,
721-22(1965). Based upon the facts established in this
case we hold the Board erred in concluding the
elements of an estoppel were not present.

11

The affirmative act of the District of Columbia, upon
which petitioner relied in constructing the building, was
the issuance of the permits on September 8, 1978.
There is no allegation that the plans that were approved
on that day were submitted in bad faith. Respondent
does contend that petitioner failed to establish that he
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made expensive and permanent improvements relying
upon the issuance of the permits. We disagree. The
Board specifically found that "(a) s of November 17,
1978, approximately 60% of the building had been
completed." (Finding No. 13). That is a substantial
portion of the total project and, even without
documentary evidence indicating the precise amount of
money expended up to that point, the Board's finding
must be considered sufficient to satisfy the requirement
of expensive repairs of a permanent nature, given that
petitioner had undertaken a major reconstruction of the
building, including replacement of masonry walls
above the first floor. Furthermore, although neither side
has referred to it, there was the unchallenged testimony
of petitioner that he had expended "over $225,000
building that building" and that the cost of complying
with the regulations would be "about $110,000."

Respondent argues petitioner's reliance upon the
permits in beginning work was not justified. In
Nathanson v. District of Columbia Board of Zoning
Adjustment, supra, we held estoppel was not available
to a party who sought to prevent enforcement of a
condition that a 42 inch masonry wall be constructed
even though the building permit issued for construction
of the storage facility did not mention the wall. We
rejected the assertion that reliance on the building
permit was justified, since the party had had actual
notice of the condition when a preliminary order
granting a special exception was issued six weeks
earlier. Recently, we held in *1117Interdonato v.
District of Columbia Board of Zoning Adjustment,
D.C.App..429 A.2d 1000 (1981), that petitioners could
not have justifiably or reasonably relied upon a Board
order which they were fully aware was under appeal
and therefore not yet final.

In the instant case, it can at most only be argued that
petitioner, or his architect, should have known that the
project, as presented in September, exceeded the
maximum lot occupancy. However, the same can be
said for the official who approved the plans, and we
will not go so far as to decide that any of them were
negligent in failing to discover the problem at that time.
In hindsight, there is no question that the portion of the
upper floors which extends over the passageway must
be included in calculating the percentage of the lot

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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occupied by the structure.[FN2] Nevertheless, we do
not consider petitioner's reliance upon approval of the
permit applications to have been unjustified.

FN2. We accept the Board's finding No. 26
that the definitions of "percentage of lot
occupancy” and "building area" contained in
s 1202 of the Zoning Regulations make it
obvious that "the area on the east side of the
subject lot covered by the building at the
second and third stories must be included in
the percentage of lot occupancy.”

The final element of estoppel that must be considered
is whether the equities strongly favor petitioner. We
are certain that they do. Petitioner has expended
significant amounts of money and effort on this project,
both at the construction site and before the Board. If
the Board were not estopped from enforcing the
maximum lot occupancy in this case, petitioner would
be compelled to undertake substantial reconstruction
and perhaps dismantle the entire building. Equity,
which will not require a wasteful act, will not permit
such a result where the public's interest in enforcement
is only minimal,[FN3] as it is here, where petitioner
exceeds the maximum lot occupancy by less than 5%.

FN3. Although estoppel is judicially
disfavored in zoning cases because of the
important public interest in the enforcement
and integrity of Zoning Regulations,
Interdonato v. District of Columbia Board of
Zoning Adjustment, supra, we are satisfied
the injury to the public in this case will be
minimal. At the hearings before the Board,
the objections raised to petitioner's structure
related to its effect on the property next door.
We decide only that the Board of Zoning
Adjustment is estopped from enforcing the
regulation, and do not reach the question of
the effect of the estoppel on a claim made by
a neighboring landowner. See Goto v.

District of Columbia Board of Zoning
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Adjustment, D.C.App., 423 A.2d 917, 925
n.15 (1980).

Therefore, for the above reasons, we hold the Board of
Zoning Adjustment is estopped from denying
petitioner's application for a variance permitting the
structure at 1521 Church Street to exceed by 123.91
feet the maximum percentage of lot occupancy.

Reversed and remanded.
433 A2d 1114

END OF DOCUMENT
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property being zoned for commercial use, not residential use. The (higher) cost of the
appraisal was also based on the condition that the Subject Property would have a

commercial, not residential use.

13.  Within two (2) weeks of purchasing the Subject Property, we returned to DCRA to
submit an application for a C of O. Once again we were given a copy of the same
“Property Information” printout, showing the Subject Property zoned as C2B.

14, However, after DCRA received and reviewed the C of O application, us were told that
the Subject Property was zoned RSD and us were referred to the Board of Zoning
Adjustment (BZA) for further clarification.

15.  On November 26, 2002, we received a letter (Exhibit E) from the Zoning
Administrator denying our request for a C of O.

16. We have no other use for the Subject Property other than as an office for our business.

17. We do no own any rental property and acquiring residential property was not the intent
of the purchasers.

I affirm under penalties of perjury that the above statements are true and correct to the
best of my knowledge.

Norma G. Byrd



DISTRICT OF COLUMBI{glE GISTER) SEP 2 8 2001

GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 16730 of Bundy Development Corporation, pursuant to 11 DCMR § 3103.2
for variances from the floor area ratio requirements under section 402, and the height limitations
under section 400, to allow the construction of an apartment house in the R-5-C District at
premises 1320 13" Street, N.W. (Square 243, Lot 26).

HEARING DATE: June 19, 2001
DECISION DATE: July 10 and 31, 2001 (Bench Decision)
SUMMARY ORDER

The zoning relief requested in this case was self-certified, pursuant to 11 DCMR § 3113.2
(Exhibit No. 6).

The Board received a request for party status from Edward R. Reed and Robert A.
Lawrence (Exhibit No. 30). Messrs. Reed and Lawrence indicated that after meeting with the
applicant’s representative, their concerns were addressed. The request was withdrawn. (Exhibit
No. 49).

The applicant indicated that zoning relief is needed because, unbeknown to her, the D.C.
Zoning Commission rezoned the property from R-5-D to R-5-C. The applicant stated that
because the rezoning was unknown, the project was fully designed based on the R-5-D zoning
requirements; approvals were received from the D.C. Historic Preservation Review Board;
complete plans and drawings were prepared by an architect and consulting engineers; and an
application for a building permit was submitted to the Department of Consumer and Regulatory
Affairs, and the application fee paid.

The site is located in the Logan Circle neighborhood of Ward 2, in the Logan Circle
Historic District. The 5,435 square foot site is irregularly shaped. Immediately to the north and
south of the site are three-story town houses; a 90-foot apartment building is under construction
at the southern end of the block; and across the street, the height of the lowa Apartment Building
is between 80 and 90 feet.

The applicant proposed to construct a five-story, plus cellar, building that would consist
of 19 condominium apartment units. The building was designed to the R-5-D standards, a floor
area ratio (FAR) of 3.5, and a height of 75 feet. The applicant reduced the height of the buildin%
from 75 feet to a maximum of 68 feet, at the public hearing. The building is to contain 19,201
square feet. Six below-grade parking spaces are proposed. The project’s revised building plans
are located at Exhibit No. 58.

! The Office of Zoning requested that the applicant identify the size of the building. On August 24, 2001, the
applicant provided the information by telephone.

‘9060



DISTRICT OF COLUMBIA REGISTER

SEP 2 8 2001
BZA Order No. 16730
Page No. 2
The following chart summarizes the pertinent zoning data:
Zoning Allowed R-5-D | Allowed R-5-C | Provided Variance
Classification From R-5-C
Requirements
Height 90’ 60° 68’ 8’
Floor Area 3.5 3.0 35 S
Ratio
Gross Floor | 19,022 sq. ft. 16,305 sq. ft. 19,201 sq. ft. 2,896 sq. ft.
Area

The Board provided proper and timely notice of public hearing on this application by
publication in the D.C. Register and by mail to the applicant, Advisory Neighborhood
Commission (ANC) 2F, and to owners of all property within 200 feet of the property that is the
subject of this application.

The subject property is located within the jurisdiction of ANC 2F. ANC 2F, which is
automatically a party to this application, submitted written statements on the application. In the
ANC'’s last submission to the Board, dated July 13, 2001, the ANC supported the applicant’s
revised plans to construct the residential building to a height of 68 feet; although it continued to
support the R-5-C zoning of the site (Exhibit No. 64).

By correspondence dated June 13, 2001, the Office of Planning (OP) recommended that
the application be denied (Exhibit No. 44). OP’s rationale for recommending denial of the
application was:

* The Zoning Commission rezoned the area in the general vicinity of the site after
extensive effort, which began in 1997. The property was originally zoned R-5-D, but as a
result of the rezoning, Case No. 97-7, the site was rezoned to R-5-C. If the application
were to be approved, it would impair the intent and purpose of the rezoning.

#= The zoning certification the applicant received from the Office of Zoning was correct.
The zoning of the site did not change, technically, until almost four months after the
applicant closed on the property.

» The cost that the applicant incurred prior to learning that the site is zoned R-5-C does not
create a practical difficulty.

= If the building were to be constructed at the height prescribed by the R-5-D zoning
requirements, it would be inconsistent with the surrounding properties and thus defeat the
purpose of the Zoning Commission down-zoning the properties in the neighborhood.

= The purpose of the rezoning was to provide a gradual stepping down in height and
density from Downtown to the Logan Circle area.
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BZA Order No. 16730
Page No. 3

By correspondence dated February 22, 2001, the D.C. Historic Preservation Review
Board (HPRB) indicated that it found the project’s revised conceptual design consistent with the
purposes of the preservation law (Exhibit No. 7).

As directed by 11 DCMR § 3119.2, the Board required the applicant to satisfy the burden
of proving the elements that are necessary to establish the case for a variance from the strict
application of the requirements of 11 DCMR §§ 3103.2, 402 and 400. No residents of the
community appeared at the public hearing in opposition to this application.

The Board determined that:

e The zoning certification that the applicant received was technically correct; however,
misleading and/or incorrect information was given to the applicant.

e The record contained overwhelming neighborhood support for the project.

e Advisory Neighborhood Commission 2F supported the application and was given the
“Great Weight” to which the commission is entitled.

‘e The applicant reduced the height of the building from 75 feet to 68 feet to make it
more compatible with the R-5-C zoning of the site.

e The site is located in the Logan Circle Historic District and therefore the applicant
must comply with the design requirements of the Historic Preservation Review
Board.

e The site is trregularly shaped and does pose some development constraints.

e The subject Square 243 contains R-5-B, R-5-C, and R-5-E zoning. The project is not
inconsistent with the residential character of the neighborhood.

Based upon the record before the Board, the Board concludes that the applicant has met
the burden of proof, under 11 DCMR §§ 3103.2, 402 and 400, that there exists an exceptional or
extraordinary situation or condition related to the property that creates a practical difficulty for
the owner in complying with the Zoning Regulations, and that the requested relief can be granted
without substantial detriment to the public good and without substantially impairing the intent,
purpose, and integrity of the zone plan as embodied in the Zoning Regulations and Map. It is
therefore ORDERED that this application be GRANTED with the following CONDITION:

The building shall have a height of 68 feet. (The Board allows for minor flexibility of
design so that the project can reasonably accommodate the architectural
embellishments and complement the fenestration and cornice lines of the buildings to
the south; thus where appropriate, the building shall not exceed 75 feet.)
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BZA Order No. 16730
- Page No. 4

Pursuant to 11 DCMR § 3101.6, the Board waived the requirement of 11 DCMR §
3125.3 that the order of the Board be accompanied by findings of fact and conclusions of law.
The waiver will not prejudice the rights of any party, and is appropriate in this case.

VOTE: 3-1-1 (Geoffrey H. Griffis, Anthony J. Hood, and Sheila Cross Reid to approve;
Anne Mohnkern Renshaw opposed to the motion; David Levy not hearing
the case, not voting.)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

Each concurring Board member approved the issuance of this Order.
FINAL DATE OF ORDER: September 10, 2001

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON ITS
FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR §
3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT BECOMES
FINAL.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE ‘DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSES OF SECURING A BUILDING PERMIT.

PURSUANT TO 11 DCMR § 3205, FAILURE TO ABIDE BY THE CONDITIONS IN THIS
ORDER, IN WHOLE OR IN PART, SHALL BE GROUNDS FOR THE REVOCATION OF
ANY BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO
THIS ORDER.

THE APPLICANT SHALL COMPLY FULLY WITH THE PROVISIONS OF THE HUMAN
RIGHTS ACT OF 1977, D.C. LAW 2-38, AS AMENDED, CODIFIED AS CHAPTER 25 IN
TITLE 1 OF THE D.C. CODE. SEE D.C. CODE § 1-2531 (1999). THIS ORDER IS
CONDITIONED UPON FULL COMPLIANCE WITH THE HUMAN RIGHTS ACT. THE
FAILURE OR REFUSAL OF THE APPLICANT TO COMPLY SHALL BE A PROPER
BASIS FOR THE REVOCATION OF THIS ORDER.
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Re: Application of BZA Appeal No.16989

William T. Byrd &

Norma G. Byrd Hearing: March 18, 2003

714 10th Street, N.E. ANC 6A
AFFIRMATION

I, Norma G. Byrd do hereby depose and sayeth as follows.

L That I am over 18 and competent to make this affidavit.

2. That I and my husband William T. Byrd purchased and now own the property known as
714 10th Street, NE, Lot 0072, Square 0912 (the Subject Property).

3, That in July 2002, we retained the assistance of real estate agent LaJuan Poole, of
Fairfax Realty, to locate a mixed-use property to house our consulting business,
Business Promotion Consultants, Inc.

4, We instructed Ms. Poole that we were interested in purchasing a property in the
District of Columbia that was zoned “mixed-use” and that was in a HUB Zone.

3. That after viewing several properties recommended by Ms. Poole, we signed a contract
of sale on a North Capital Street property which was zoned C2A. The contract was
made void when we learned that improvements had been made to the property, after the
contract was ratified, which were in violation of the DC fire code.

6. Ms. Poole then showed us 714 10" Street, NE and confirmed that the property was

zoned C2B. Ms. Poole showed us a printout titled “Public Record” (Exhibit A)' which

' The copy attached as the exhibit was sent to us after their application for a Certificate of Occupancy was
rejected. The Real Estate agent sent it in response to our request for a copy of the documentation she previously
showed us regarding the agent’s source of information about the zoning of the Subject Property.

1



10.

11.

12.

described the property as zoned C2B.

On September 14, 2002, we made an offer to purchase the Subject Property for
$299,000.00. The offer was accepted and settlement occurred on October 15, 2002.
Two weeks prior to settlement, while obtaining an application for a Certificate of
Occupancy of C of O), William T. Byrd also obtained a "Property Information"
printout (Exhibit B) on the Subject Property from the Building and Land Regulation
Administration, Department of Consumer and Regulatory Affairs (DCRA), Room
2300, 941 North Capital Street, NE. The Property Information printout further
confirmed that the Subject Property was zoned C2B.

Prior to settlement, we paid for and obtained an appraisal of the Subject Property in
order to obtain a commercial mortgage loan. The appraisal was performed by Kevin R.
Hallums, Sr. and Michael Magnotti of Anthony Appraisers. The appraisal showed the
Subject Property was zoned C2B. A copy of the cover and the first two pages of the
appraisal are attached as Exhibit C. Also attached as Exhibit D is a copy of a “Public
Record” sent to us by Anthony Appraisers after the application for the C of O was
rejected.

Before the purchase, we visited the Subject Property and observed that the
owner/occupant was using the Subject Property as both a residence and office from
which he operated the HUB Zone certified, home based business, WEB N LLC.

We purchased the Subject Property for $299,000.00.

We obtained a mortgage of $239,200.00 after making a down payment of $60,000.00.

The terms of the our mortgage, deed of trust and property insurance are based on the
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property being zoned for commercial use, not residential use, The (higher) cost of the
appraisal was also based on the candition that the Subject Property would have a

commercial, not residential use,

13.  Within two (2) weeks of purchasing the Subject Property, we returned to DCRA to
submit an application for 2 C of O. Once again we were given a copy of the same
"Property Information” printout, showing the Subject Property zoned as C2B.

14,  However, after DCRA received and reviewed the C of O application, us were told that
the Subject Property was zoped RSD and us were referred to the Board of Zoning
Adjustment (BZA) for further clarification.

15. On November 26, 2002, we received a letter (Bxhijbit E) from the Zoning
Administrator denying our request for a C of O,

16.  We have no other use for the Subject Property other than as an office for our busipess.

17.  We do not own any rental property and acquiring residential property was not the intent
of the purchasers.

I affirm under penalties of perjury that the above statements are true and correct to the
best of my knowledge.

@oo4
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rax 1D#: 0912//0072 ** PUBLIC RECORD ** B
Tax 10%: 0912//0072 County: DC
PROPERTY ADDRESS: 714 10TH ST, NE , WASHINGTON, DC 20002-
Incorporated Cily: WASHINGTON DC Lagal Subdiv/Noighbarhood: OLD CITY #1
OWNER: GILBERT A ROBLES, Phone #: (202) 547-6532Abs Owner: N
MAIL ADDRESS: 714 10TH 8T, NE , WASHINGTON, DC 20002-
LEGAL DESCRIPTION:
Mag/Dist #: Lot: 0072 Blacklsm 0912  TaxMap: 0912 0072
Elec Dist: 6 Legal Unit #: Map: 391
Section: Bk Suffic SMFIL Addl Parcel Flagitt; |
Map Suffix: Suffix: Parcol: Sub-Parcel;
TOTAL TAX BILL: §1,344 State/County Taxc City Tan; $1,344 Tax Levy Yr. 2002
Front Foot Fec: Spec Tax Assmb _Refuss: Tox Rabe: 0.96
Tax Class: UT Stalus: 1 Exempt Class: Mult, Qlass:
ASSESSMENT
Year Assossed Total Tax Vahie Land improvament Land Usa Taxabls Assessment
2000 $140,000 $14.516 $125484 $ Slata: $
Provious $140,000 §14516 §125,484 S Municipal: $
Early 5§140,000 $14,516 $125.484 $ City:§
DEED Deed Liber: Deed Falio: Doed Type:
Transfer Date Pfice Grantor Granfaa
PROPERYY DESCRIPTION
Yaar Built: 0 * Zoning: G2B Census TretBlck;  / Iregular Lot
Squara Fect 1,528 Acreage: 0,04 Land Use: Residenlial
Property Class: 011 Plat Liberifolic: / Property Card;
Zoning Desc: COMM BUS CTR-MED/HIGH DEN Quality/Grads: EXCLLNT QUALIT
Prop Use; RES SINGLE FAMILY ROW Condition: AVERAGE
STRUCTURE DESCRIPTION
Saction 1 Seclion 2 Section 3 Section 4 Seclion 5
Construglion
Swry
Area
Ext Wall: Brick/Slone Roofing: Foundaton:
Storles: 2 Units? i Styfe: Year Ramodeled: 0
R:at Building Aroa: 1,509 Living Area: Base 5q Ft MadeliUnit Type: Towuﬂouse
D
Rooms: 0 Bsmt Type: Fireplaces: 0 - Garage Type
Bodrooms: 0 Bsmi Tot Sq Ft: Fireplace Type: GmgaSqFL
Full Baths: 0 Bsmt Fin Sq Ft: Altic Types Gar Conslr:
Hall Balhs: 0 BsmiUnfln SqFt Altlic Sq Ft: Garage Bpaces:
Baths: D Air Cend:
Gas: Heat: Gravity Sewer, Fuel;
Electric: Water: Underground; Walls:

P

© 2001 Meirapolitan Regional Infarmatlon Syxtensy, Inc.!
Information is believed to be accurale, it
should not be relicd upon withowt verification.

EXHIBIT A
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APN: 0912-0000-007% TaxCodez 02 Use: TOWNHOUSEROWHO!
County:  DISTRICTOFCOLUMBIA,DC: PropTac $215600¢ Total Value: $140,000 |
Census:. 84.02. ‘ Tax Yr: 1999 Deling- _ Land Value: $14,516-
MapPg:  04-0427 Exemptions: * Impev Value: $125,484-
Neighborhd= : - St oummm s emlmswemeeee Aced Yt 1999 s
Subdivision: OLD:CITY NO'1* ' Tt o %limprove:  89%.

Phone:  202/547-6592 ' Owner Vest:

Owner: ROBLES GILBERT A-

Mail: 714 10TH ST NE; WASHINGTON DC 20002-3734-C00+

Ownership Transfer= Date: " Doc#: Typex-

" SALE & FINANCE INFORMATION: : .- IMPROVEMENTS

LAST SALE PRIORSAEE Gross Area:
Record/Sale Date: 06/04/1990:  06/04/199C Bidg/Liv Area: 1,528
Sale Price/Type:  $45,000 FULL Bsmt Area:
LiberFolioz 90-3167Z $/SF:
Deed Type: DEED. Bedms:
1stMig AmtTyper  $2,780,000:- Ti Baths/Fixt=

-Rate/TypefTerm= / g . " YrBuitER:
Lender: AMERICAN'SECURITY BIC- , # Stories=

_ Fireplace/f=
2nd Mtg Amt/Type= | ¥ Ext Wall=
Rate/Type/Term: / b ' bt Wl
Seller= DCREDEVELOPMENRLANDFAGENCY - M’ '“EF""': o
New-Construction= 4 o TS ] Rl W T '.-‘f':'-f.'" — 1;'“'::" m:
Other Last Sale-lnfo= # Parcelsx .Type'Z: MUETE: - . Pend= . ool st'_'a’i"

, ; Heat Type:-

. SITE INFORMATION' * ' ' Parcel Fuel=
Zoning: cs Acres: AO.04: Floor Cover:
County'Use: 01t LotArea= 1,528 . Air Cond:
#Bildgs: #Res Units= :

._
Legal Lot/Unit:
Legal Desc:
1996 Win2Data 2000

EXHIBIT B ="
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UMIF APPRAISAL REPORT _ reib oso2ouis

ESIIMATED SITE VALK ..........c0meremrsessnsessessenesomreranes s 120000 mmucuwm-s source of cost estimate. site velus;
ESTIMATED REPRODUCTION COST-NEW. OF IMPROVEMENTS: ' squace foet calculation and for HUD, VA snd FenHA, the estimated remaining
Oweling______ 14798q. ft. 05._].&9_ LI -
Sq. fr.@$
1 = 3000
Garsga/Carport Sq. @3 - B
Tocal Estimated Cost New

414 10TH STREET NE

238 miin.
Lot *'m

MmhMﬁmanMbnwﬂ

Dute, Price and Data NO PRIOR BALE  { 5/30/t993 124/199 12721999
Sowrce, for prior sales | wiTymvoNE YR | 121,000 0,000 185250

LPERTAX RECDE | B0 A10.4 0 S—
Acalysis of sy cumend agreement of sain, apiion, or leting of Subject proparty and analysls of any prior sales of autjact and comparables within ago yar of the daie of appralsal:
/ -

TBDICATER VALUE BY SALES COMPARISON APPROACH :...._...J.m

This sppreisal Is made (4 “as is” munmmwumwm wummﬂmtm

TA !
mmduwhu“umwduumu:umdﬁmuunmmmnmw
and fimiting condiions, and markel valus definition that are stated In the atkached Fraddie Mac Form £30FNMA form 10048 (Revised
1 OVE) ESTIMATE THE MARKET VALUE, AS DEFINED, OF THE REAL PROPERTY THAT IS THE SUBJECT OF THIS REPORT, AS OF 10317,

NSICHIS THE wmmummwumwu T
APPRAISER: Rsogtdl .,_’__‘, L BRED
S TRl L e on e

Dute Rouor Siored Oviober 07,2007 )

r Siate Licerss # — . Smepc |
Freddie Mac form 710 693 PAGE 2 OF 2 Fannie Mas Form 1004 6-83

Form UA2 — “TOTAL for Windows™ appraisal software by @ I maod, Inc, — 1-800-ALAMODE
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[ Prcject iamation for PUDS (¥ applicable) - - 15 e developerbulder In conirol of the Home Dvners' Associasion (HIOA]? e %
proiman s rumber o ks 1 o 54 e NA Approdenate \otal rumrbw of unks o sk ln e st praect A

Descrits commun skmants and rosaions) el NA

Dimenslons

Topography
Skewes | 2000 FT Comerlot [l Yes D bo sim Avpagnszs |
Spacic Jonhg cllesficalion and descripicn mmuﬂmﬁr__m BECTANQULAR
m-m = lagd £ Lagd somiig Fawtvhunod "L gl LINonby | e AITEARE ARGOUATE |
. (X L] Ot e (wgiticl Vi BESIDENTIAL
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Metropolitan Regional Information Mstems: Tuc. Page:
-— Date: 10/03/

Tax ID#: 0912//0072 ** PUBLIC RECORD ++

Tax IO8: 0912//0072 County: DC:

PROPERTY ADDRESS: 714 10TH ST, NE , WASHINGTON, DC 20002.

incorporated CRy: WASHINGTON DC Lagal SubdiwNeighbarhood: OLD.CITY #1

OWNER: GLBERT A ROSLES, i Phone i, (202) 847-8682A0s Owner: N

MAN. ADORESS: 714 10TH ST, NE , WASHINGTON, DC 20002

LEGAL DESCRIPTION:

Mag/Dist ¥: Lat 0072 Block/Square: 0912 TaxMap: 0812 0072

ElecDist 8 Legsl Unit 3% Grd: . Mape 394

Section: Bk Sulflbc Subdiv Pic Addl Parcel Flasghte /

Map Sufthe Parcet: Sub-Perost:

TOTAL TAX BiLL: 51,344 State/County Tec Cliy Tec: $1,344-- Tax Lovy Y 2002

Front Fact Fee: Spec Tax Asemt:. Refuse: Tt Rate: 0.98-

Tax Class: 1/T Homestd/Exempt Status: 1 Ensrmpt Clasa: Mult. Class:

ASSESSMENT

Yesr Aspoused Total Tax Velue- Land Land Use: Tmxable Azsesement:

2000 3140,000 $14. 518 $125.484 State: §

Previous $140,000 $14.51¢ 3125,484 ] Municipal;

Eady ' $140,000 $14.510 $125,482 Chy-$

Deed Liber: Deed Folic: Deed Typs:

Transfer Cate Price Grantor Graniee

Yeur Bulk: 0 Camsus. I regular Lot

Square Feet: 1,528 Acreage: 0.04 Use: Residential

Property Class: 011 Plat UbetiFolio: /

Zoning Desc; COMM BUS CTR-MEDMHIGH DEN- QuelitvGrade: QUALIT

Prop Use: RES SINGLE PAMILY ROW Condition: A e

Section 1 Section2 Bection3 Section 4 Saction &

Construction:

Story n

Area

Ext Walk: Brick/Stone Roofing: Foundation:

2 Unicsz. Style: . Year Remodeled: O

Total Byiiding Ares 1,500 Living Arexn: Base SqFL: Model/Unit Type:

Roome: 0 t Firepiscss: O :

Bedrooms: 0 Bermt Tot Sq Ft Fireplace Type: Garags Sq Ft

Full Baths: 0 Bsmit Fin Sq Pt Atic Typa: Gar Consir:

Half Baths: 0 Bamt Uniin Sq-Pt Agic Sq Po Garage Spaces:

Baethe: O Al

Gas: Heot. Gravity Sawer .Fuelt:

Electric: Underground: Walls:

© 200! Mesrapolisan Reglonal Dusems, Inc.;
iz belicved by be accaras:, buk
shosdd not be relisd wgram withows.

EXHIBIT D



