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On February 20, 2003, we filed our Opposition of Appellants to Motion to Dismiss. 
Regrettably, all the hard copies filed and mailed had two page 3s and no page 2 (although 

copies e-mailed to counsel for Zuckerman Brothers, Inc. and the Department of Consumer and 
Regulatory Affairs had the correct pages). 

Attached please find corrected copies of our Opposition of Appellants ANC 3F and J. 
Brendan Herron, Jr. to Motion to Dismiss which provide the right pages (and also correct some 
spelling errors). Please substitute the attachment (which is marked "corrected" in the upper right hand 
of the first page) for the February 20 filing. 

Thank you. 
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itt~e Appellants, 

David J. Bardin,icretary, ANC 3F 
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David Clark, Director, DCRA 
Karen Edwards, Esquire, General Counsel, DCRA, and 
Laurie Gisolfi Gilbert, Esquire, Agency Counsel, DCRA 
Department of Consumer and Regulatory Affairs 
941 North Capitol Street, NE - Room 9500 
Washington, DC 20002 
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corrected 

BEFORE THE DISTRICT OF COLUMBIA BOARD OF ZONING ADillSTMENT 

CASE NO. 16982 

APPEAL OF J. BRENDAN HERRON, JR. AND ANC 3F 
vs. 

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

REGARDING 2900 AND 2902 ALBEMARLE STREET 

OPPOSITION OF APPELLANTS ANC 3F AND J. BRENDAN HERRON, JR. 
TO MOTION TO DISMISS 

On January 9, 2003, would-be intervenor, Zuckerman Brothers, Inc. (Zuckermans), filed 
a Motion to Dismiss (Motion), 1 for consideration by the Board of Zoning Adjustment (BZA) at 
the public hearing scheduled for March 4, 2003. That Motion should be denied. 

Zuckermans challenge timeliness of the Appeals under standards recently codified by the 
Zoning Commission (ZC) in 11 DCMR § 3112.2, published on February 7, 2003 ( and effective 
as of that date), in 50 DCR 1200.2 

Appellee, the Department of Consumer and Regulatory Affairs (DCRA), has not joined 
in the Motion to Dismiss (at least not directly). 

The Motion to Dismiss should be denied because these Appeals are timely under the 
standards of 11 DCMR § 3100.2( a), ( c) and ( d). Rather than being "frivolous" (Motion at 1, 2) 
these Appeals expose both DCRA's indifference to Zoning Regulations of the District of 
Columbia and exceptional patterns of secrecy and deception that this Board should address now, 
lest it be inundated with more appeals from DCRA's failure to implement the Zoning 
Regulations (thereby passing the buck to this Board to make developers comply). 

SUMMARY OF FACTS 

The Appeals concern DCRA's grant of two building permits at a site in Advisory Neigh­
borhood Commission (ANC) 3F and related orders and decisions ofDCRA that refused to 
implement the Zoning Regulations. 

The site, originally Lot 9 in Square 2043 (2900 Albemarle Street, NW, on the southwest 
corner of 29th Street), had a house on it. That site was in Single-Member District (SMD) 3F01, 

1 Zuckermans call their single document "Motions for Leave to Intervene and Dismiss." 

2 The ZC acted by its Order No. 02-01 (adopted at a public meeting on September 9, 2002) 
which explains the new rule, rejects certain interpretations urged by the law firm of Holland and 
Knight LLP, and declines to add a discussion proposed by that law firm of laches and estoppel 
( equitable doctrines which may be invoked only by one who comes with "clean hands"). 



represented by Commissioner Kogan, prior to redistricting, and, since the turn of this year, in 
SMD 3F03, represented by Commissioner Maudlin. 

DCRA subdivided the site on April 17, 2002 (twelve days after Zuckermans' request), 
into Lots 18 and 19 (2900 and 2902 Albemarle Street). 

On April 4 and 18, 2002, Zuckermans submitted materials to DCRA which, they allege, 
constituted two complete building permit applications. 

On April 19, 2002, the ZC set down the Forest Hills Tree and Slope Protection Overlay 
for public hearing. 

In ways described below (see "WITHHOLDING OF INFORMATION," page 8, below) 
o DCRA frustrated attempts by Appellant J. Brendan Herron, Jr. (Herron) -- who lives at 

2901 Albemarle Street and submitted his first Freedom oflnformation Act (FOIA) 
request on April 22 -- and attempts by ANC 3F -- which sought to meet with Zuckermans 
on April 23 -- to find out exactly what was before DCRA; and 

o Zuckermans withheld from DCRA information that Zoning Regulations (at issue here) 
and the Building Code required them to submit. 

Zuckermans did not volunteer information sought by ANC 3F and, after agreeing in 
March to schedule an informal meeting between their principals and Commissioners Kogan and 
Maudlin on April 23, 2002, canceled that meeting at the last minute on advice of counsel. 

DCRA granted permits to build on each of those Lots and to raze the existing structure on 
June 13, 2002 (Motion, Exhibit M) -- the day after DC's Office of Documents in the Office of 
the Secretary overturned DCRA's denial ofHerron's FOIA request. 

On July 3, 2002, Herron put Zuckermans on notice that he intended to exercise all his 
"administrative and legal rights ... to appeal and overturn the issuance of these permits and to 
have any construction performed at the site taken down" because he believed DCRA had 
violated "the DC building code, the DC zoning regulations and DC Statute 6-641.09". Motion, 
Exhibit 0. Herron appealed to the Board of Appeals and Review (BAR) the same day. 

But one day before, on July 2, he also asked DCRA to confirm whether zoning issues 
should be appealed to this Board instead. Attachment A-1/A-2. 3 DCRA's Deputy Director and 
Chief of Staff, Theresa Lewis, e-mailed back the next day that, 

"By close of business on Tuesday, July 9, 2002, you will be notified by Denzil Noble, 
Acting Zoning Administrator and Deputy Administrator [ of the Building and Land Regu­
lation Administration (BLRA)] regarding the procedures for appealing the decision to 
issue building permits ... " Attachment A-1. 

3 By "Attachment A-1" we mean page A-1 in Attachment A. "A-1/ A-2" refers to two pages. 
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July 9 came and went, without further word from DCRA. So, on the morning of July 19, Mr. 
Herron sent another e-mail to Deputy Director Lewis reminding her that, 

"I also did not receive any indication of my appeal rights. While you know that I have 
filed an appeal with the BAR, I would also like to know of other appeal rights I may 
have." Attachment A-3. 

That very same afternoon, DCRA (at the direction of its Director, David Clark) responded that 
BAR was Herron's only recourse: "The procedures for appealing decisions to issue building 
permits is contained in the attached photocopy of (Vol. 46- NO. 47) DC Register DCMR 12A, 
Section 122.0 Appeals" which provides for appeals to the BAR - but not appeals to this Board. 
Attachment A-5. 

In the meantime, on July 18, 2002, Zuckermans asked the BAR to dismiss Herron's 
appeal, asserting that this Board has exclusive jurisdiction over appeals concerning zoning 
regulations. Motion, Exhibit Q. 

Counsel for DCRA (the Appellee before the BAR as here) remained mute, neither sup­
porting Zuckermans' motion -- which contradicted DCRA's advice given to Mr. Herron - nor 
opposing it. 

On October 23, 2002, DCRA Director Clark turned down Herron's appeal: "Therefore, 
your request for a[n] ... order to revoke permits ... is hereby formally denied by DCRA." 
Motion, Exhibit T. 

And on October 28, 2002, the BAR dismissed Herron's appeal as to zoning regulation 
issues, including his contention that DCRA violated 11 DCMR § 3202.5, the "vesting" rule. 
Motion, Exhibit V.4 The BAR regarded this Board's jurisdiction as exclusive, not optional. (For 
statutory definition of this Board's jurisdiction, see Appendix I at page 14, below.) 

Herron notified Zuckermans on November 14, 2002, of his intent to appeal to this Board. 
Attachment B-1. 

On November 20, 2002, Zuckermans' counsel, Mr. Epting, provided to Herron and ANC 
3F, for the first time, most of the documents that DCRA had failed to provide in the months since 
Herron's first FOIA request and ANC 3F's first approaches to DCRA and Zuckermans. 

On November 25, 2002, Zuckermans began razing the existing structure. 

The present Appeals were filed with this Board on December 19, 2002. 

Appendix II (at page 15, below) sets out a more detailed time line. 

4 ANC 3F sought to intervene before the BAR on December 27, 2002, after it discovered that 
BAR procedures would not allow an ANC even to review the BAR record in a pending case 
unless it became a party to that case. (The BAR has not acted on ANC 3F's request.) 
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SOPHISTICATION AS IT BEARS ON ISSUES HERE 

Herron, is not sophisticated in matters of zoning, although he is learning. He is not a 
lawyer and is not represented by counsel. 

Zuckermans are sophisticated developers with years of experience in the District of 
Columbia and ready access to the most sophisticated zoning attorneys (being represented by at 
least two of the outstanding zoning firms in the City). They know the ropes (as witness, for 
example, their success in getting DCRA to subdivide the site in twelve days when DCRA's web 
site says that subdivision "turnaround is four to six weeks.") 

ANC 3F is only slightly more sophisticated than Herron, but also learning. For example, 
ANC 3F did not know ( contrary to the Motion at pages 14 and 21) of a clear split of exclusive 
appellate jurisdictions between this Board and the BAR. Before this dispute, we knew of no 
precedent or statute making this Board's appellate jurisdiction to be exclusive, not just an option. 
(In our defense, DCRA told Herron that appeal to this Board was not even an option.) 

The Board may best judge Appellee, DCRA's sophistication for itself. 

STANDARDS GOVERNING WHY THE MOTION TO DISMISS MUST BE DENIED 

The new regulation, 11 DCMR § 3100.2, requires this Board to deny the Motion to the 
extent that Appellants 

filed their appeal within 60 days from the date of any of the administrative decisions of 
which they complain [ 11 DCMR § 3100.2( c)]; or 

filed their appeal within 60 days from the date they had knowledge ( or should have had 
knowledge, whichever date is earlier) of any of the administrative decisions of which 
they complain [11 DCMR § 3100.2(a)]; or 

if appellants demonstrate that there are exceptional circumstances that are outside of 
appellants' control and could not have been reasonably anticipated that substantially 
impaired appellants' ability to file an appeal to this Board, and that an extension of time 
will not prejudice the parties to the appeal [11 DCMR § 3100.2(d)]. 

Admittedly, Director Clark issued his "formal" decision that DCRA had made no errors 
and would not revoke the permits on October 23, 2002, well within the 60-day window of 11 
DCMR § 3100.2(c). Motion, Exhibit T. That decision should be reviewed here on the merits 
(insofar as the Director approves ofDCRA's implementation of the Zoning Regulations). 
Otherwise, this Board may anticipate more confusion and errors at DCRA - and more frequent 
appeals to this Board at the earliest stages of DCRA's processes. 

DCRA Director Clark had sent letters to Herron on July 9 and October 18 assuring 
Herron that DCRA was reviewing his request to overturn the building permits and would 
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respond in the future. Attachments A-6 and A-7. Director Clark's "formal" decision came on 
October 23. Appeal to this Board followed, 57 days after the date of that decision (and 52 days 
after Herron received it). This Board has rejected timeliness arguments just like those in the 
Motion after hearing previous appeals timely taken from DCRA final decisions -- including 
decisions that declined to revise grant of a building permit months earlier. Appeal of Darrel J 
Grinstead, BZA Case No. 16764 (motion to dismiss denied at hearing on October 23, 2001, 
Transcript page 142-51); Sisson v. DC Board of Zoning Adjustment, 805 A.2d 964, 971 (D.C. 
2002). 

And§§ 3100.2(a) and (d) also come into play. 

Appellant Herron appealed to the BAR within 60 days of the June 13 grant of building 
permits and asked DCRA whether his issues under the zoning regulations belonged with this 
Board instead. DCRA misled him on July 19 by advising that the BAR procedure governed. 
Only when the BAR itself ruled, on October 28, 2002, could Mr. Herron sort out the discrepancy 
between when DCRA had told him and what the Zuckermans had told the BAR. And then he 
promptly appealed to this Board, within 60 days of the BAR decision. 

The Board should keep in mind that even after DCRA received a copy of Zuckermans' 
July 18 motion to the BAR to dismiss for want of jurisdiction over zoning issues, DCRA said 
nothing at all, much less did it correct its misleading information to Mr. Herron. Had DCRA 
spoken up then, Mr. Herron still had time to appeal to the BZA within the 60-day window of 
subsection § 3100.2(c) (to paraphrase the Motion at 20). Either DCRA paid no heed to what 
advice it gave a citizen, or DCRA set up a virtual bait-and-switch operation. Either seems 
unthinkable, yet objectively, isn't that what Mr. Herron faced? 

And DCRA's and Zuckermans' withholding of information about the applications, 
preventing both Appellants from "get[ting] copies of plans" and finding out what was really 
going on, created "exceptional circumstances" contemplated by 11 DCMR § 3100.2( d)(l) -- as 
expressly foreseen by the ZC (see "HOW THE ZC EXPLAINED 'EXCEPTIONAL CIRCUM­
STANCES'", at page 11, below) -- and precluded Zuckermans from claiming "prejudice" under 
11 DCMR § 3100.2(d)(2).5 

CONTEXT: WHAT THE ZONING REGULATIONS REQUIRED OF DCRA 

To understand issues of timeliness correctly, one must recognize how Zoning Regulations 
and Building Code provisions come up in the context of this case. 

Zuckermans were in a race with time. They wanted to get applications filed and to secure 
rights under the "vesting" rule, 11 DCMR § 3202.5, before the ZC set a tree and slope protection 
overlay down for hearing. They knew that such action was imminent and that to avoid its 
strictures they had to act fast and put enough down as an "application" at DCRA to satisfy the 
Zoning Regulation test of an application. 

5 Zuckermans had unmistakable notice from Herron, throughout these proceedings, that he would 
pursue every issue, including zoning regulation issues ( contrary to the Motion at 21 ). 
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DCRA should have implemented the "vesting" rule firmly as of its controlling date: 
April 19, 2002, in this case. But DCRA did not. 

DCRA simply did not understand that the "vesting" rule has its own definition of what a 
permit application must contain and requires a procedure at odds with DCRA's normal way of 
processing applications. Even if both the Zoning Regulations and the Building Code define the 
same contents for what permit applications must contain, in a "vesting" rule case the Zoning 
Regulations govern as to process and timing as well as content. 

Let us explain: 

DCRA normally does not care, according to its General Counsel, how incomplete an 
building permit application may be.6 DCRA normally, it appears, holds applicants' hand and 
helps them correct and amend applications until the revised application passes muster and a 
construction permit can issue. 

But under the "vesting" rule the issue was what had Zuckermans filed as of April 19, 
2003. Was it complete? Could it be processed as is? 

The answer here was plainly, No. But DCRA chose to disregard that fact. DCRA 
focused on its Building Code procedures and norms, but seems to have made no effort to carry 
out the "vesting" rule requirements. Whether out of ignorance or callousness, DCRA did not do 
its job. 

If Zuckermans had filed their entire applications for building permits at issue in this 
appeal after April 19, 2002, the Zoning Regulations would have forbidden DCRA from granting 
the permits. 11 DCMR § 3205.S(b). If they had properly filed everything before April 19, there 
would be no basis for appeal under the Zoning Regulations. (There might still be issues under 
the ANC Law.) 

In fact, however, the Zuckermans submitted some materials before April 19 and other 
materials after April 19, 2002, and even their pre-April 19 submittals are dubious. 

6 "1) ... As we interpret [Building Code section 12 DCMR § 108.1] an application must be 
rejected if the applicant fails to meet the requirements after having been informed of the 
deficiencies and given an opportunity to correct them . .... In the vast majority of cases 
involving demolition and construction of a residence ... the applicant is required to make 
modifications and submit additional required documentation during the course of the review 
process." Letter dated November 20, 2002, from Karen Edwards, Esquire, to Herron [emphasis 
added]. Attachment C-1. Her letter then reasoned: "You also claim that DCRA violated 11 
DCMR 3202.5 by not rejecting the permit based upon allegations that the owners did not pay 
required fees or file adequate plans. However, as stated above in paragraph 1 [the language 
quoted], DCRA considered the plans adequate for filing purposes." Id. But the Zoning 
Regulations do not provide for giving applicants opportunities "to correct" big gaps after the 
vesting date. That's the difference. 
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The basic question was whether they had submitted enough before April 19 to count --
under the Zoning Regulations -- as an "application" that was --

"accompanied ... by the plans and other information required by§ 3202.2, which shall be 
sufficiently complete to permit processing without substantial change or deviation, and 
by any other plans that are required to permit complete review of the entire application 
under any applicable District of Columbia regulations"? 

11 DCMR § 3202.5(a). DCRA did not ask itself that critical question because ofDCRA's 
cultural commitment to give applicants endless opportunities "to correct" deficiencies. See 
footnote 6, above. No DCRA document shared with Herron or ANC 3F analyzes that Zoning 
Regulations question. 

If the answer is, No (as we contend), then the pre-April 19 submittals vest no rights in the 
Zuckermans and the building permits were granted in violation of the Zoning Regulations that 
govern applications pending during the period when the ZC is amending zoning requirements (as 
it was by its consideration of a tree and slope protection overlay). 

DCRA DID NOT IMPLEMENT THE "VESTING" RULE 

Twice DCRA staff identified missing pieces in Zuckermans submissions. On April 17 
and again on May 13 staff issued Plan Correction Lists. See Appendix III ( at page 16, below) for 
the three items on the first list and the five items on the second (a list that repeats and amplifies 
one item, regarding Projections, on the first list).7 Without that information, DCRA staff said the 
applications could not be processed to completion. What could be clearer? 

But DCRA did not care. 

Although the Motion claims (at page 3) that its Exhibit B reproduces the "April 4 ... 
Permit Applications" - that statement is untrue. In Exhibit B, items 48 through 52 of the 
Application Form, regarding "Projections", are filled in and signed by Zuckermans. But, as both 
Plan Correction Lists observed, these items were missing prior to April 19. Zuckermans did not 
initially acknowledge any Projections. They left that part of the application form blank. They 
did not pay the "Projections" fee that would have been required if they had filled in the form. 8 

DCRA does not even have a copy of the original application form, or the form as it 
existed in DCRA's files on April 19. Zuckermans may claim that they kept no copy of the 

7 DCRA staff did not identify storm water management plan as a missing item. 

8 Zoning Regulation§ 3205.S(a) requires that an application be accompanied by "all" fees 
required ( as well as by "plans and other information"). Zuckermans paid the Projections fees 
after April 19. (Moreover, Projections could raise other legal issues that Zuckermans might have 
had an interest not to expose). 

7 



original form either. DCRA apparently let Zuckermans amend the original form after May 13 at 
DCRA.9 Why Zuckermans would not keep a file copy of the original, however, is intriguing. 

Yet in response to Herron's complaints DCRA's General Counsel reasoned that required 
items missing on the key date of April 19 (such as the storm water management plan that was 
first supplied on or after April 30) were no problem, brushing aside the issue because they had 
been supplied before the construction permits issued on June 13; because they had been 
"carefully reviewed" before June 13; and because they had been "approved" and "given special 
attention" before June 13 - all the time ducking the Zoning Regulations issue that these plans 
were not submitted by April 19. DCRA's General Counsel signed that response on behalf of 
DCRA Director Clark, justifying his final formal decision four weeks earlier. See Attachment C-
3, ,i (10). She did not address the Zoning Regulation strictures of 11 DCMR § 3202.5(a) and the 
Zoning Regulations' critical date of April 19. Nor did Director Clark so much as allude to them 
in his final formal decision letter of October 23, 2002, which is here on appeal. 10 To dismiss 
these Appeals, as the Motion urges, would allow both DCRA and permit applicants to flout 
Zoning Regulations. 

WITHHOLDING OF INFORMATION 

This Board should not think that Herron and ANC 3F knew all about the data we now 
discuss. They did not because DCRA's and Zuckermans' behavior (whether cagey or stupid) 
blocked inquiry at every tum. Yet Herron continued to dialogue with DCRA all the way to 
October 23 and DCRA could have corrected its errors and oversights at any time before these 
Appeals. 11 

The Motion says that ANC Commissioner Kogan "acknowledged that some ANC 
members had reviewed the plans on April 25, 2002" (Motion at page 6). That is untrue. 
Commissioner Kogan referred to "some of our neighbors" (i.e., constituents), not to some ANC 
commissioners. Motion, Exhibit I. On April 25, no ANC Commissioners, and no one 
representing them saw any plans; only three individuals were very briefly shown some plans at 

9 We assume DCRA did not allow Zuckermans to remove and amend application forms; 
although they did remove and amend plans accompanying application forms. 

1° Frustrated at not having heard back from DCRA Director Clark, whose October 23 letter did 
not arrive until October 28, Herron turned for help to the Mayor on October 26 and the Mayor 
promised a response addressing his issues, which DCRA sent almost four weeks later in the form 
of General Counsel Edwards' letter of November 20, 2002- DCRA's first and only attempt to 
articulate a rationale ( or rationalization) for their acts and omissions. 

11 In addition, Herron upon initially hearing of the permit being issued appealed to David Clark, 
director of DCRA requesting both a review of the issuance of the building permits and his appeal 
rights. David Clark had sent letters to Herron on several dates, including July 9, 2002 and 
October 18, 2002 (Attachments A-6 and A-7) indicating that Herron should expect a further 
response from DCRA. The Director's formal response was not sent until October 23, 2002 and 
not received until October 28, 2002. 
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DCRA four days before an ANC meeting. They received no copies that they could take back to 
the ANC, to Mr. Herron, or to use themselves. As Commissioner Kogan aptly summarized the 
matter: 

"ANC 3F was denied a right to review that is granted by statute. . .. [A] consequence of 
the denial of a the right to review is that the statutory requirement that 'great weight' be 
given to the ANC's comments on the application as filed is also denied since in the 
absence of a review, there can be no comments within the meaning of the statute; and 
without comments, again within the meaning of the statute, there can be no granting 
'great weight'." 

Attachment D, Ltr 02-06 dated December 8, 2002, and ratified by ANC 3F on December 16, 
2002. As he there went on to explain, the ANC 3F Resolution 02-23 which communicated to 
DCRA a number of concerns raised by citizens of ANC 3F were not the ANC's comment on the 
applications but, rather, "a protest against DCRA's denial of access to the application and 
supporting documentation, a denial which prevented ANC 3F from executing its statutory review 
responsibility." Id. 

Indeed, when DCRA furnished some plans, it did not include the critical materials needed 
to comment intelligently on Zuckermans' failures to comply with the Zoning Regulations or 
DCRA's refusal to implement them. Appendix IV (at page 16, below) shows that the most 
significant disclosures to the ANC and Herron did not come until November 20, 2002, and these 
came from counsel Epting, on behalf of Zuckennans (and not from DCRA charged by law with 
implementing the zoning regulations). 

On the same day, November 20, DCRA's General Counsel admitted that the storm water 
management plans had not been made available to Herron, but were "now available for review in 
Mr. Robert Henry's office". Attachment C-2. 12 

For another example, the Zoning Regulations, 11 DCMR § 3202.2 required Zuckermans 
to identify existing structures on a plan submitted with their applications. They did not do so 
until after April 19. What were the consequences? 

When DCRA reviewed Zuckermans' subdivision request, the preliminary sketch filed 
with that request on April 5 did not show the existing structure, much less that the proposed 
subdivision line would run through the building. (See Attachment E.) Nor did anything else on 
file with DCRA prior to April 19. But DCRA never furnished the original subdivision request to 
Herron and ANC 3F; and Zuckermans only furnished it on November 20, 2002 (apparently 
under threat of subpoena in another case) - less than a month before these Appeals were filed. 

Zuckermans held back any plan showing an existing structure from DCRA until April 30, 
2002 (see Motion, Exhibit D), long after April 19, 2002 (and never submitted a Surveyor's plat 
showing the existing structure). 

12 As to other plans at issue, DCRA General Counsel relied on the data that "were provided to 
you" -- meaning "were" going to be provided that very same day, by Mr. Epting. Id. 
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As Zuckermans well knew before April of last year (but ANC 3F has learned only this 
year), DCRA does not independently check other sources or make a field inspection; it simply 
relies on what an applicant provides on paper. So an applicant who omits an existing building 
from a preliminary sketch submitted with his subdivision application may well get away with it, 
as Zuckermans have so far here: 

• DCRA subdivided the lot on April 17, just before the critical ZC set down date. 
• That violated 11 DCMR § 101.6, which forbids subdivisions that create a non­

conformity. 13 DCRA unwittingly did exactly that. It created a non-conformity 
because its subdivision violated the side yards provision applicable in the R-1-A 
zoning district in which the lot was located. 11 DCMR § 405.9. 14 

IfDCRA had not subdivided the lot before April 19, Zuckermans could not have applied 
for two building permits, because of 11 DCMR § 3203.3. 15 And Zuckermans would have lost 
their race with the ZC's set down. 

But neither Appellant knew what was going on: 
• Unlike this Board (and other regulatory bodies), DCRA does not placard subdivision or 

building permit applications. 
• Unlike this Board, DCRA does not share with the public its interpretations of Zoning 

Regulations ~ much less any rationale for its interpretations. 
• In the past, DCRA had given AN Cs access to its files, but suddenly, just as this case 

came up, DCRA scuttled its former practice (see Motion, Exhibit I; Attachment D): 
o DCRA first refused ANC 3F access to Zuckermans' filings on the specious 

ground that they were "proprietary." 
o Later, when DCRA admitted that was wrong, and apologized, it still did not grant 

access on the grounds that DCRA staff were working with the materials and could 
not let them be examined. Motion, Exhibit I; Attachment D-1. 

• In the meantime, Zuckermans elected ( as they were free to do) not to provided copies to 
the ANC and even cancelled an informal meeting scheduled with two Commissioners. 

13 "When a lot is divided, the division shall be effected in a manner that will not violate the 
provisions of this title/or yards, courts, other open space, minimum lot width, minimum lot area, 
floor area ratio, percentage of lot occupancy, parking spaces, or loading berths applicable to that 
lot or any lot created." 11 DCMR § 101.6 [ emphasis added]. 

14 DCRA regulations provides for including "[m]an-made features such as buildings" in the 
preliminary sketch, 10 DCMR § 2703.l(b). And that information is requisite to enable DCRA to 
enforce the Zoning Regulations about subdivisions. But if an applicant such as Zuckermans 
leaves the information out, DCRA's own staff will not likely catch that omission. 

15 "A building permit shall not be issued for the proposed erection, construction, or conversion of 
any principal structure ... unless the land for the proposed erection, construction, or conversion 
has been divided so that each structure will be on a separate lot ofrecord." 11 DCMR § 3203.3. 
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Most developers cooperate with our ANC, supplying copies of applications and coming 
to our ANC's monthly business meetings to explain their plans and answer questions. 

Applicant Herron sought relief via the Freedom of Information Act on April 22, 2002. After 
DCRA turned him down, the DC Office of Documents reversed and remanded to DCRA on July 
12, 2002. Mr. Herron promptly renewed his request. Attachment A-3. But DCRA did not 
respond until July 23, when it dribbled out a few documents but omitted such critical documents 
as the existing and proposed site plan, the storm water management plan, and the application for 
the subdivision. (See Appendix IV at page 16, below.) These documents were necessary to 
determine what was on file at the April 19 critical date. 

These examples concern but a couple of the requirements of 11 DCMR § 3202.2. Others 
will be presented to this Board at the March 4, 2003, public hearing. 

HOW THE ZC EXPLAINED "EXCEPTIONAL CIRCUMSTANCES" 

The ZC's hearing record in adopting the timeliness rule (11 DCMR § 3112.2) mirrors the 
situation leading up to these Appeals to this Board (i.e., DCRA despite a FOIA request, an ANC 
request, a successful FOIA appeal, and a threatened subpoena refused to tum over records 
needed for this appeal until late November, 2002, when Zuckermans, not DCRA, provided some 
of the missing documents). Consider the following colloquy on May 13 between ZC 
Chairperson Mitten and ZC Secretary Bastida regarding deadlines for appeals to this Board: 

"CHAIRPERSON MITTEN: .... Mr. Bastida, at the end of our hearing on this subject, we had asked that 
--- there was a concern that was raised in the hearing, the DCRA was not making permit plans that had been 
filed available to the public, which would certainly affect the timing of this, and did you do any investigation 
into that? 

SECRETARY BASTIDA: Madam Chairman, I contacted several officials from DCRA ], and they said that 
was not the way they were doing business; in fact, that they wanted to have the community involved, and they 
even went further to say that they want to have the Office of Zoning involved in that matter. Accordingly, I 
didn't draft a letter regarding that; matter. 

CHAIRPERSON MITTEN: All right. So their policy is what their policy has been, a long-standing policy, 
which is if someone comes down and asks to see plans that have been filed, they're made available; is that 
correct? 

SECRETARY BASTIDA: That's what I was told. 

CHAIRPERSON MITTEN: All right. And I would also say that the language of this text amendment is 
such that if for some reason an appellant were unable to get copies of the plans, then that would certainly be an 
exceptional circumstance outside the appellant's control. 

SECRETARY BASTIDA: That's what the Office of Zoning believes."
16 

16 ZC Hearing on Case No 02-01, May 13, 2002 pages 49-50 [emphasis added]. 
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Unfortunately, DCRA's behavior throughout this case belies its near-contemporaneous 
assurances to the ZC. 17 Here, Appellants were "unable to get copies of the plans" they needed 
until November 20, 2002. 

THE PROPER ROLE OF ANCs VS. "PROPHYLACTIC" APPEALS TO THIS BOARD 

An ANC should act as "eyes and ears" for DCRA, for this Board, and for other agencies 
established to serve the public interest. An ANC cannot do that without access to information, 
which the law requires agencies to furnish. DCRA created circumstances that are both 
exceptional and deplorable. 

When DCRA blind-folded ANC 3F's eyes, and plugged up its ears - or played peek-a­
boo at best - DCRA really crippled itself, so that it stumbled into violating the Zoning 
Regulations. 

The culture of ANC 3F is to do its homework before offering advice. For example, when 
neighbors told ANC 3F that DCRA had not shown them the storm water management plan 
(which DC regulations require), ANC 3F reported their concern in its Resolution 02-23; but it 
did not jump to the conclusion that Zuckermans had failed to submit such a plan before April 19. 
Motion, Exhibit H. After all, that plan might simply have been out of the building (e.g., at the 
Department of Health which now reviews such plans). So, too, when DCRA's Deputy Director 
responded to the reported concerns by writing that a "Storm Water Management Plan was 
submitted and approved by the Department of Health. The file includes a stamped and approved 
plan for storm water management." (Motion, Exhibit L) She simply did not disclose when 
Zuckermans submitted. And DCRA did not supply copies, neither to ANC 3F nor to Herron. 

Only after Mr. Epting supplied a copy on November 20 did ANC 3F see that the plan had 
been prepared on April 30. So whenever Zuckermans submitted it must have been after April 19. 
ANC 3F appealed to this Board within a month of learning critical facts previously withheld. 

17 Herron and ANC 3F first received a copy of the plans required under 11 DCMR § 3202.2, (the 
code section underlying the appeal), the request for a subdivision (count 2 of the appeal), and a 
copy of the required payment receipts on or around November 21, 2002. Some documents (such 
as the documents required under section 11-3202 (b)) still have not been supplied by DCRA or 
Zuckermans. This despite Herron's FOIA to DCRA, which DCRA denied (erroneously, but 
Herron had to appeal that to the Mayor), and a ruling by the Secretary of the District of 
Columbia on June 12, 2002, requiring DCRA to tum over the plans and other correspondence as 
well as numerous attempts by the ANC and a resolution requesting access to the plans which 
DCRA denied. While DCRA turned over limited information on July 23, 2002, Herron noted to 
DCRA then its significant omissions. As Appendix IV shows (at page 16, below), most of the 
critical information for this appeal was not produced until late November, after several follow-up 
attempts by Herron. As this information was necessary to see whether the property complied 
with the Forest Hills Tree and Slope Overlay (which it did not) and whether Zuckermans had a 
complete application on file on April 19, it would have been bootless to file an appeal prior to 
receiving that information. It must be noted that count 3 of the appeal also directly deals with 
DCRA not providing the ANC with access to the plans. 
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ANC 3F appealed right after it had the facts. Zuckermans' Motion says we should not 
have waited for the facts, but appealed blindly instead, by filing a place-holder, "prophylactic" 
appeal (in August) - and perhaps other appeals as well - while Herron valiantly tried to pierce a 
veil of secrecy, stonewalling, obtuseness, or inertia. That is not what this Board has required in 
the past, as witness the Appeal of Daryl J. Grinstead, cited above, in which ANC 3F and DCRA 
also participated. If this Board now encourages or requires "prophylactic" appeals, it should 
brace itself for plenty of them. 

CONCLUSION 

For the foregoing reasons, Appellants respectfully request that the Board of Zoning 
Adjustment deny Zuckermans' Motion to Dismiss, either as a preliminary matter or after hearing 
the merits of the appeals. 

Respectfully submitted, 

Isl David J. Bardin 
BY: 

David J. Bardin, Secretary, ANC 3F, n behalf of both Appellants 

J. Brendan Herron Jr. 
2901 Albemarle Street 
Washington, DC 20008 
(202) 248-9837 

Commissioner Robert V. Maudlin 
2906 Ellicott Terrace 

Commissioner David J. Bardin 
clo Arent Fox 

Washington, DC 20008 1050 Connecticut A venue, NW 
Washington, DC 20036 

20 February 2003 

Appendices: 
I 
II 
III 
IV 

BZA JURISDICTION OVER THIS APPEAL 
TIME LINES IN 2002 [partial) --- Pre- and Post-4/19/2002 
PLANS CORRECTIONS LISTS OF 4/17 AND 5/13/2002 
WHEN HERRON RECEIVED CRITICAL DOCUMENTS 

List of Attachments: 

(202) 857-6089 

A Documents relating to DCRA's advice to Herron that only BAR had jurisdiction 

Page 14 
Page 15 
Page 16 
Page 16 

A-I July 3 email response of Deputy Director Lewis to Herron and his July 2 email to her 
A-3 July 19 email of Herron to Director Clark and Deputy Director Lewis 
A-5 July 19 email response to Herron at direction of Director Clark 
A-6 July 9 email response of Director Clark to Herron 
A-7 October 18 email response of Director Clark to Herron 

B Herron's letter dated November 14, 2002 notifying Zuckermans he would appeal to BZA 
C DCRA General Counsel's letter of November 20, 2002, explaining DCRA's positions 
D Commissioner Kogan's December 8, 2002, letter (ANC 3F Ltr 02-06) 
E Zuckermans' April 5, 2002, subdivision application to DCRA (E-1) with preliminary sketch (E-2) 
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APPENDIX I: BZA JURISDICTION OVER THIS APPEAL 

Whether this Board's jurisdiction be exclusive or not, Congress has clearly assigned to 
this Board jurisdiction over: 

"Appeals ... by any person aggrieved, ... , by any decision ... granting ... a building 
permit ... , or any other decision based in whole or in part upon any zoning regulation or 
map adopted under" the Zoning Act. 

DC Code§ 6-641.07 (2001). This section, includes the following definition of this Board's 
jurisdiction: 

"(f) Appeals to the Board of Adjustment may be taken by any person aggrieved, ... by 
any decision of the Inspector of Buildings granting or refusing a building pem1it or 
granting or withholding a certificate of occupancy, or any other decision based in whole 
or in part upon any zoning regulation or map adopted under this subsection . . . The 
Mayor of the District of Columbia may require and fix the fee to be charged for an 
appeal, ... ; provided, that no citizens' association, or association created for civic 
purposes and not for profit shall be required to pay said fee. There shall be a public 
hearing on appeal. 

(g) Upon appeals, the Board of Adjustment shall have the following powers: 
(1) To hear and decide appeals where it is alleged by the appellant that there is 

error in any order, requirement, decision, or determination, or refusal made by the 
Inspector of Buildings or the Mayor of the District of Columbia or any other 
administrative officer or body in the carrying out or enforcement of any regulation 
adopted pursuant to this subchapter ... ; 

(2) .. . 
(3) .. . 
(4) In exercising the above-mentioned powers, the Board of Adjustment may, in 

conformity with the provisions of this subchapter ... reverse or affirm, wholly or partly, 
or may modify the order, requirement, decision, determination, or refusal appealed from 
or may make such order as may be necessary to carry out its decision or authorization, 
and to that end shall have all the powers of the officer or body from whom the appeal is 
taken." 

The Zoning Regulations summarize (but do not define) the BZA's jurisdiction in the BZA Rules 
of Practice and Procedure: "The Board, pursuant to provisions of the Zoning Act, also shall hear 
and decide appeals where it is alleged by the appellant that there is error in any order, require­
mint, decision, determination or refusal made by any administrative officer or body, including 
the Mayor, in the administration or enforcement of this Title." 11 DCMR § 3100.2. 
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APPENDIX II: TIME LINES IN 2002 [partial] --- Pre- and Post-4/19/2002 
Exhibit to 

Date Motion Description 

BEFORE April 19 2002: 

March l 
March 18 
March 
March 23 A 
April 4 

April 5 
April 17 C 
April 17 
April 18 

April 19 F 

Zuckermans apply for raze permit 
ANC3F Open Forum: Alex Walworth reports subdivision into two lots, large trees cut down 
ANC Commissioner Kogan begins to schedule meeting with Zuckermans 
Zuckermans close on property, Ilene R. Baylinson signs deed 
Zuckermans apply for 2 building permits for 2 houses with retaining walls - no known copy; 
-- existing house not shown on any plan (property not yet subdivided); 
-- projections not mentioned in application; fee for projections not offered 
Zuckermans apply for subdivision - existing house not shown 
DCRA subdivides 
DCRA staff identifies deficiencies in Zuckermans' filings 
Zuckermans file plans with projections beyond BRLs but do not amend application; 
do not provide plans required under Section 3202(a). 
ZC sets down FH TSPO for hearing 

AFTER April 19 2002: 

April 22 
April 23 

April 29 
April 25 

April 25 
April 30 
April 30 
April 30 
May3 
May6 
May9 

May 13 

May 13 
May 14 
May28 

June 11 

June 12 
June 12 
June 13 
July 2 
July 3 
July 18 
July 19 
July 23 
Oct 23 
Oct 28 

Novl4 
Nov 20 
Nov 20 
Dec 19 

H 

G 
D 

B 
E 

L 

M 

0,P 
Q 

T 
V 

Herron FOIA request to DCRA 
Commissioners Kogan and Maudlin scheduled to meet with Stuart Zuckerman, who aborts 
on advice of counsel 
ANC 3F meets, adopts Res 02-23 and 02-24; Zuckermans elect not to attend 
Some residents visit DCRA, briefly see a few of the plans, given no copies, do not represent ANC, 
no commissioners present, Herron not present 
Herron writes DCRA to request information not seen by or given to his neighbors 
Zuckermans for first time files with DCRA existing conditions site plan, showing existing house 
Zuckermans for first time files storm water management plan required by DC regulations 
Zuckermans for first time files plans that comply with Section 3202(a) 
Commissioner Kogan writes DCRA transmitting Res 02-23, saying DCRA holds back information 
Commissioner Kogan writes City Administrator Koskinen about DCRA secrecy 
DCRA Deputy Director Lewis emails Commissioner Kogan and Heron that overlay will have "no 
impact" because applications filed before April 19 
DCRA staff identifies more deficiencies in Zuckermans' filings, including discrepancies between 
Drawing on survey plat and building plans and continuing failure to fill out items regarding Projections 
Zuckermans amend application forms to add Projections; they then pay the fee 
Zuckermans revise drawing on survey plat to conform to building plans 
Commissioner Kogan, Herron, and some neighbors meet with Deputy DCRA Director Lewis; 
plans are not available ("out for modification"), despite Herron request before meeting that DCRA 
make plans available 
DCRA Deputy Director Lewis notifies Commissioner Kogan and Herron that permits will issue and 
that storm water management plan has been filed and approved (she does not disclose when filed) 
Commissioner Kogan, Herron briefly meet DCRA's Lewis, see only a few plans, given no copies of plans 
DC Office of Documents overturns DCRA denial of FOIA request 
DCRA grants construction permits and raze permit 
Herron asks DCRA guidance on whether to appeal to BZA as well as BAR 
Herron appeals to BAR 
Zuckermans file motion to dismiss with BAR 
DCRA advises Herron appeal is only to BAR 
DCRA supplies a few of FOIA documents, not including critical materials 
DCRA formally denies Herron request to revoke permits 
BAR rules BZA has exclusive jurisdiction over zoning issues, agreeing with Zuckermans 
-- (DCRA having remained silent) 
Herron notifies Zuckermans that he will appeal to BZA 
Zuckermans supply many (but not all) of documents that DCRA withheld 
DCRA General Counsel Edwards writes Herron with DCRA's "rationales" for denying relief 
Herron and ANC 3F appeal to BZA 
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APPENDIX III: PLAN CORRECTIONS LISTS OF 4/17 AND 5/13/2002 

4/17/02 by Robert Chen: 

1. Provide 1 hr fire separation between garage and adjacent space (vert. & Horiz.) Need UL No. & 
Cut sheet. 

2. Need projection permit. 

3. Provide Retaining Wall details. 

5/13/02 by Robert Chen : 

1. The dimensions on the D.C. Survey plat plan & submitted plans do not agree. Please co-ordinate. 

2. Complete items nos. 48 thru 52 of the building permit application form. 

3. Indicate the cost of retaining wall under item #84 and also indicate the height of retaining wall under 
item #96 of the building permit application form 

4. Please submit site plan with utilities shown as per sec 107.12.1 of D.C. 1999 Const. Code. 

5. (First word illegible) submit energy conservation calculations complying with energy code as per sec. 
107.12-4 of 1999 D. C. Const Code. 

APPENDIX IV: WHEN HERRON RECEIVED CRITICAL DOCUMENTS 

Date Received 
By Herron 
Never 
Never 
Never 

11 /20/02 
11/20/02 
11/20/02 
11/20/02 

11/20/02 

7/23/02 

7/23/02 

7/18/02 
7 /18/02 
7/18/02 
7 /18/02 
7/18/02 
7/18/02 
7/ 18/02 
7/18/02 

6/ 12/02 

Critical Documents to Case {in order first received, whether from DCRA or Zuckerrnans) 
Building permit applications as filed on April 4 
Building permit applications as on file on April 19 
Subdivision request with preliminary sketch showing existing building per l O DCMR 2703.1 (b) 

Building plat for Lot 9 [i.e., pre-subdivision] dated 4/4/02 assumed filed with initial plans 
Building plat dated 4/18/02 
Subdivision application with preliminary sketch showing no building [submitted to DCRA 4/5/02] 
Topographic map (seven pages) required under 11 DCMR 3202(a); includes storm water 
management plan 
Evidence of filing fee payments, showing dates and amounts paid 

FOIA response, including: permits, final applications (as amended after April 19), 
supporting energy calculations, some DCRA correspondence 
DCRA Plan Correction List for applications 615B and 616B dated 5/13/02 

Copy of Permit B446310 (2900 Albemarle Raze Permit) 
Copy of Permit B446316 (2900 Albemarle Building Permit) 
Copy of Permit B446312 (2902 Albemarle Building Permit) 
Permit Applications 615B and 616B for 2900 and 2902 Albemarle (as amended after April 19) 
Existing Conditions Site Plan (Sheet 7 of Plans) dated 4/30/02 - reduced size (difficult to read) 
Subdivision record for Square 2043 approved by Tax & Revenue 4/ 11 /02 and Surveyor 4/17/02 
Plat with drawing for Square 2043, lots 18 and 19 (2900 and 2902 Albemarle) - revised 5/14/02 
Deed dated March 29, 2002 for purchase of property in Square 2043 

DCRA Plan Correction List for applications 615B and 616B dated 4/17 /02 
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From: 
Sent: 
To : 

Lewis, Theresa (DCRA) [Theresa.Lewis@dc gov] 
Wednesday, July 03, 2002 9:49 AM 
'Brendan Herron'; Lewis, Theresa (DCRA); Noble, Denzil (DCRA): Douglas, Lennox (DCRA); 
Ferguson , Stephanie (DCRA) 

Cc: 
Subject: 

Importance: 

Permits for 2900 
and 2902 Albe ... 

De ar ~'i r . :lcr ron: 

Clark, David (DCRA); Love, JGregory (DCRA) 
RE: Appeal of Issuance of permits at 2900 and 2902 Albemarle Street 

High 

By c l ose of business on !uescia y , July 9 , 2002 , yoJ wil l be notified by 
':)er: z i ! Noble , Acting Zor.i r: q l\c:L'1'. i n is:r at'.Jr and Deput y Admini s t rator regardi ng 
~h ~, p.rocedun~s f o.!'." appea .1.i.ng t he d e cisio:1 to issue bu i ld i!1q permi:::.s for 2900 
~nd 290? Albe marl e Stree t , K. W., a]ong wjtl1 informat i on requested regard i ng 
t he demo l ition permit ar:d public spa ce permit . 

YoL also indicate that you have not recei.ved fonnaJ not~ce rejeccing your 
claims a nd is requestJ.ng tha: one be prov i ded . Atta ched to t hi s e - mai l you 
wi J_ fi nd a copy of :::he a - mail that was for wa rded to you on June~], 2002 
addres sing eac~ of yo~r concerns. Thi s e-ma~l also notifi ed you that t he 
pern: t s woJld be jss Jed on ::: h e next day (June 12 , ? 002) . fJrther , the 
'""'ttacr,eci c -rr,ai ; :rvir:ed yo,.1 o:::h w- 1.c rc1ee::: wiLh my s taff a:1d I lo discuss t:he 
,.:.ipprovcd pJ.a n::-, c.md tc a nsv1c:, cny c;\jest i.ons you may hav e . On June 12 , 20C 2 
yo1: , alonq wl t h a neighbor ~nn ANC Commissioner Phil Kogan met wit h my staff 
a r:c 

Shoe :ci you reqc' ~e furt-.her inf• n'.1at 1-,:m a,1d/ •:'." asc;istance , p l ease :;:eel free 
t:n cont(7:..ct rr.e . 

Sj_nccndy , 

!'heres a :::: . Lewis , C:P!v, 
Jeputy Direc t o r f or Operati.or s / C~ i ef of Staff 
~)ep2.rt.mc:-1: o f C:onsu:r.cr and Rc,g:1l a-:-. orv Ai. fa ', r;·; 
941 Nort~ Capi t ol S;:reeL , N. E . 
W2shinqlon , D. C . 2000? 
(?.J2) 40 - 894 I 

-----Ori g i n al ~cs sdqe -- -- -
Fron : ~re ndan ~crron [mailco : hhe rr on@pat hlor2 . coT] 
S0.r.t. : 'I'uesd a y , .July ()2 , ?.CC? "C : 08 PM 
':::'c : J-,w::.s , I'"ie r esa (DC RA) ; Ncible , Denzi.L (DCRA) ; Douglas , Ler:nox (,)C:.<.A) ; 
Fe:::-,-:;1~sor: , S;:epr,an.i.P. (DC RA) 
~31 .. bjc:ct: Appec:~ of IssuaGce of pi:~:rT.its a~ __ /900 and 2902 Al.be1na~ l c St:ree·~~ 
.r.mpor~a~1ce : !Eqh 

: l:avc received no tice ~hat .roT EoJ land a nd Knigh~ t hat the permits for 
29CO ,:,. r.ci 2lJC 2 A}ben arle .St r eE: t Lc-:vc be e n i.ss Jed . I inl:c-rnd to fil.e an a ppeal 

At 



o-t" t..i1ose pc:-mi :.s tomo.:.·.::·ov.; d r:i'I 1,1ar:-c to cont i rn, !:hat the a p p e2 l - s hocld be 
fileci h'i. th the Ro a:crl. o !' .1\~Jpcals and Revie,·1 for i ssues re l ating Lo the 
L\u .i l ding code and -:-.o the BZ!\ fo r i ss ues re,a t.ir.q to the zon i n q code . 

I.t t here i s a.n a lc:cr-na.l:. ~. v c a ppeal 1,ic:h 1 r: DCRA plea s e prov Lcie rr.e 1'll i.th t hat 
informatio n as to how ~o f Lle t hat appea l . Also , I do n ot be l i eve that I 
have a forma l not.ice frorn DCR/-1 r e ject ing my c l a ims a n d woul d r e quest tha t 
or;e be pro vi ded ,f DCRA h as [o rT- a Lly r ej ected my claims. 

lt is also my Jnderstandi ng tha t the cie moli Lio n or o ther const ructio n ca nnot 
proceed (per c h e cond itions l ist e d on the sice plan ) until a l l 9ermits have 
bee n iss~ed . I al so understand t ha t the p u bl ic space permi t has no t been 
issued and th~s cons t r uct lo n can~ot proceed . 

I wo ul d al so r eques t t he n ame of t he oe r son responsi b l e f or issuing t he 
pJbl i c space per% i ts . 

Thank you fo r your help . 

B:.·endan Per r o r 
20? 248 983 7 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Brendan Herron [bherron@pathlore com] 
Friday, July 19, 2002 8 51 AM 
LE:wis, Theresa (DCRA); Clark, David (DCRA) 
Noble, Denzil (DCRA); Love, JGregory (DCRA) 
RE: 2900 and 2902 Albemarle Street, N.W . 

De ar ~r. Cla rk and Ms . Lewis - Wh ile I recei ved a letcer f rom David Cla rk 
:. ndicat inq· ' hz,t by Jul y 23, ?OG? I \✓ou ld re ce i ve a re sponse f:::cm the OCR.A. 
:·eq;·t _~~cii r:.rJ - :-r~y P.,pp,:;al , T havE:-: :·i o~ r 2cr~; iveci z.~n y corr .. rnun i c atior: y et .:-egard i :1. q who 
is rcs oo:1s i.h cc for th,' p 11b.~ic space p ernit-. as p r o:r.ised i n yo ui~ J u ly 3 ema i l , 
L also .did rot r eceive any indica t ion of my ap~ea l r i ghts , W~ile you know 
,. hac I h -1ve :iled a n a ppeal 1-1.i t h Bl\R , I wot"l ci a. .°'. so l ii<:e to kno w of othe r 
a ppea _ riqh:s: may ha ve. 

In addi L:ic r: , J s c.i ll have r:a L r ece ived any r esponse to the r'i.naL Deci sj_o r. by 
Br.,ver \y ,~ ', vers rega rdin g ,.'le '7 0IA r equest -:::h at 1-,as ser.t t o you o :i Jun e 12 
,i: 1d o r d ered yen L.o ,cs po: ,d in 10 ',,o:.,x:i nq day s . 

1 am p ,epared l o give y ou an o=he r 5 workirg day s t • ro spor.d. I f I do not 
La ve a rc;spo nse by i:ha t t it:1e , l ,,1 i lL be forc c'd -::: o intend •~o fil.e furth e r 
J e qa 1 ac:1:io r: , t;1e cons equence c f which is :: hat JC{A may be 1 ia:::i.Le fo r cv 
le qa_:_ Lees . 

T 1· '· ,.-.·.· L -_~: _,1r-•. ,11 _'_' ( __ ) .r- \/,~ __ , l .. l r· a C ,, ·1· , . t· ·, r (' n co ~ct ·r· l ')C 1•· f i t 
• .f f .a., .. ,, .CT , ., ,:C. C"• · - C _,a, _() ]'.\~i:il ( "() yo ur rf" Sponse , 

- --- - c:ir : .q_: nc11 M2 ss c,:;.9c - --------

Frn111' J e1,1 ' ', '/'l--1r"r c- c--i (i::,C'1Zf,) IT ·1 1 'c ,'' h I r.d · : --- __ -· ., , ... .... , .... _, . ,:, .. H _ t L c.:1 l 1 . L 1er~~s:..__ , 11.; ; .si_::ac . go \~
1 Sen t: ',vedr:-c,s ciav , Ji..:2.y CJ , ;;:'.)'.2 9 : li9 T-1.M 

':'o : ' Llr e;1d2 r. Herron '; ;_.e 1,_; is , :'teresa (DCPJ~) ; 'foble , J e r.zi l (DCR.A) ; Do~g-~as , 
:JG r!cox ( DCF{A) ; :-----crqusor, .St. P.ph,~ r . .:_e ( [JCRA) 
2c : c -1.ark , Da.v.id I D(~." .. ,'l ) ,· -_I ,(',\!<,-_·, , Tr I n'"R l\) . ' ' - ' . . .. ,.;, :-e q C .::- y I I ;, __ a /"', 

~-:; e ct ; RE. : A~Jp er) l of 1 .-:;s 1~.: a r··ce c f :;,.,,_ 1·· ·:--_,_,, '"'.·.- .. _?o._.,v-: f'"'\, __ , _ - - - ~ - - . an d 290 2 Albemarl e Street ~r:1pc :-1:a:"\c.e : :-L.qh 

require 
r.-1e . 

ft:::-t h -?r infon7a tio~ and/or ass istance , 

1 

p1 ease: fee-1 free 



'.l'hcrcs d D . ~., ei--Jis , CPi'-': 
1,epu;:.y Di r(:•ctor f or Or:w ·,:·at.::or.s/Chief Df '.~t..af f 
Depa,~~en t c f Consumer ar.d Requ la:o r y Affajrs 
9Ll l Nor th Ca pit:.ol St reE,t , t--J . E . 
1/Jat, h i r. g to:1 , D.C. ~) 01JC2 
(2J?) lj/;2 - 8 947 

P.ttachment 
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Brendan Herron 

from : 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Dear Mr. Herron: 

Mccarley, Joseph (DCRA) [Joseph McCar!ey@dc.gov} 
Friday, July 19, 2002 4:24 PM 
'bherron@pathlore.com' 
Clark, David (DCRA); 'davidaclark@palrn.com' 
2900 and 2902 Alberrnarle Street, N.W. 

Hi9h 

Please be advised that David A. Clark, Jirector of the Department of 
Consumer and Regulatory Affairs (DCRA), directed me to contact you with a 
response to your various res. Consistent with your recent communique, 
please be advised of JCRA's response in this regard: 

1.) for appealing decisions co issue building permits: 

The procedures for appea~~ng 
~ontained in the a~tacheci photocopy cf 
i ?J\, .Sec:: ion 122. C 

s ions t:o 
!Vol. 1!6 

lssue bullding permits is 
NO. 47) DC Register DCMR 

2.) The responsible party for public space permits: 

Please contact the off of ~s. Denise Turner, Public Space Manger 
Disc:rict Jcpar~:r,ent of Transpo:--tation (DDOT) at- (202) 535-?982. 

. ) A final decision on ~he June , 2002 FOIA request . 

no J,i:er :1crn '':'uesciay, July 23, 2002. 

sha~~ take the liber~y con~acring yoL to ensure receipt of this 
aocumenl. Shou_d you have any ~urcher questions p~ease contact me at (202) 
112-8921. T~ank you for your patien~s i~ th.s regard. 

S.l nee 

_,cscph \1cCar 1 ey 
C~s o:rer Service Advocate 

... OLE Ob; ... >> 

<< . .. OLE 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Office of Employee & Support Services 

J. Brendan Hetron, Jr. 
2901 Albemarle Street, NW 
Washington, DC 20008 

Dear Mr. Herron, Jr: 

*** --
July 9, 2002 

This letter is to acknowledge receipt of your letter dated July 3, 2002, regarding Appeal of 
Issuance of Pennits 2ct 2900 and 2902 Albemarle Street 1\TW. 

Please be advised that this matter has been referred to J Gregory Love, Administrator, Building 
and Land Regulation Administration. You may contact Mr. Love or his assistant Robert Henry 
on (202) 442-4455 or hy e-mailing Robe1i.Henry@dc.gov. 

If you have not received a response by July 23, 2002, please feel free to contact Joseph 
McCarley, Customer Service Advocate on (202) 442-894 7 for fmiher assistance. 

David A. Clark 
Director 

cc: #IQ 134080 
J Gregory Love 

941 North Capitol Street, N.E., Suite 9500, Washington, D.C. 20002 
Phone: (202) 442-894 7 Fax: (202) 442-9445 

A It\ - I 



, , , · <1:s'rRI('T f)i'<' COLUMBIA 
GOVERNMENT OF l HE OL:i k . , ' ' : • , - i., 

Department of Consumer and Regulato1 y Affa.r s 

Office of the Director 

October l 8, 2002 

J. Henon, Jr. 
2901 Alhemark Street, NW 
Washington, DC 20008 

Dear Mr. Herron: 

-/){· -u&Elil 

This letter is to acknowledge receipt of your letter dated October 11, 2002, regarding 

pem1its issued at 2900 and 2902 Alhemarlc Street. 

This matter ha, been refe1Ted to J. Gr-egory Love, Administrator of the Building and Land 
Regulation Administration. 'lou may contact Mr. Love or his assistant Robert Henry on 
(202) 442-4677 or by c-rnailing Robert.Henry@dc.gov. 

Please be advised that you should receive a response from Mr. Love within ten (10) 
business days from tbc date of this letter. If you have not received a response by 
October 28 , 2llOL please feel free to contact Joseph 1'vfcCarley, Customer Services 
Advocate on (202) 442-8947 for forth er assistance. 

Cc: IQ# 150200 
J. Gregory Love 

A 
941 North Cipitol Street N --s--·1·· 9·-oc--.----------------~ 

) . .. . , . . ur c ::, I \,\rash DC-
f liu11E: (202) 442-8947 Fax (20:?) 442-9,145 :20002 



November 14, 2002 

Mr. Stuart Zuckerman 
President 
Zuckennan Brothers. Inc. 
Suite 550 
2 Wisconsin Circle 
Chevy Chase, Md 20815 

Dear Mr. Zuckem1an: 

29{H AJbemar!ic ½:Ch,•;,,c, ,· 

VVashingtonj 20008 
(202) 248 - 9837 

Rhcrroma)ifstratcom 

RE: Appeal of Permits at 2900 and 2902 Albemarle Street 

This letter is to put you on notice that I along with several community organizations intend to file an 
appeal with the Board of Zoning Appeals next week. This appeal is timely based on the recent receipt of 
a den1al of my agency appeal with DCRA dated October 23, 2002 from Mr. David Clark, Director of 
DCRA. As previously s:ated, I believe that these permit have not been issued in compliance with the DC 
building code, the DC zoning regulations and DC Statute 6-641 .09 ("collectively "Laws and 
Regulations"'). 

You are also reminded the current demolition permit does not reflect the proper name, insurance and that 
certain environmental clearances have expired. The law requires an amended permit and you are put on 
notice that I intended to do everything in my power have that law complied with. 

This notice is to remind you that l intend to exercise aH my administrative and legal rights under 
these and any other Laws and Regulations to appeal and overturn the issuance of these permits and 
to have any construction performed at the site taken down. Accordingly, you are hereby notified 
that any demolition or construction prior to a ruling on my appeals is strictly at your risk and I will 
be seeking to reverse any demolition or construction and have the property restored. I also intend 
to hold you jointly and ~.cvcrely responsible for any and all damages that my family or I have or 
may incur as a result of your activities. 

I may be reached at the above contact. 

Sincerely 

.I. Brendan Henon Jr. 

- ' 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Office of the General Counsel 

J. Brendan Herron, Jr. 
2901 Albemarle Street, N.W. 
Washington, D.C. 20008 

Dear Mr. Herron: 

*** --
Novembe::- 20, 2002 

Re: 2900 and 2902 Albemarle Street, N.W. 

Raze Permit #B446310 
Building Permits #844316 and 8446312 

This letter is in response to your most recent e-mail to Mr. Clark and others 
dated October 30, 2002. It will address the various issues you have raised 
with respect to the above reference ra~e permit and building permits issued 
by DCRA f:or 2900 and 2902 l\lbemar]e Street, N.W. 

l) ~dequacy ~f_Jl):~ns. You have urged that DCRA is required to deny an 
application for a building permit, if all plans and supporting documentation 
are not complete and ready to be approved w.: thout modification, at the time 
of filing. 12 DC"1R §108. , wr.ich you have cited, requires DCRA to reject an 
application, which does not con~orm to the requirements of all pertinent 
laws. As we interpret this sion, an application must be rejected if the 
applicant fails to meet the requirements, after having been informed of the 
deficiencies and given an opportunity to correct them. It may be rejected 
sooner if it fai:Ls t.o meet basic requirements (for example, if application is 
not signed or if no plans are subrdtted) Howeve2"", §108.1 does not require 
DCRA to reject a.n application becausf' it does not fully satisfy all 
requirements on the filing date . In the vast majority of cases involving 
demolition and construction of a residence er other building, the applicant 
is required to make modifications and submit additional required 
documentation during the course of the review process. 

2) f~en1=._'cl.LF_E:e_,_ You have alleged that the building permit applications 
should have been rejected because they were not accompanied by the required 
permit fees at the time of filing, citing 12 DCMR §107.1.1 which references 
§112. Pursuant to §11).3.l only the filing deposit ($1 per $1,000 of 
estimated construction costs up to a maximum of $2,000) must be paid at the 
time of filing. As required, the filing deposit,fees were paid on the date of 
f:i.ling, April 4, 2002. (See attached receipt.) Pursuant to §112.1, all 
required fees must be paid prior to issuance of the permit. These fees were 
paid, as jndicated on the permit appl_caticn. 

3) Forest Hills Tree and_ Slope Overlay. You have al so claimed that DCRJ-1. 

violated 11 DCMR §3202.5 by not rejecting the permit based upon allegations 
that the owners did not pay required fees or file adequate plans. However, 
as stated above in paragrapl1 #1, DCRA cons i rlerecd the p1ans adequare for 

94 l North Capitol Street, N.E., Room 9400, Washington, D.C. 20002 
Phone: (202) 442-8475 Fax: (202) 442-9447 C- ·f 



a l-1(·1 a~ t t · i· parag r aph 4t,2, the app lication was fil ing IJurpose s, J s a ea n · - . . soT1 to "accmrcpa_nied by any fee which is reau i red." Thus, there wa s no rea · 
rej ect the application . Further, y~u claim that if the a ppl ication h~d been 
rejected, the new applicat ion would ~ave been subject to the Forest H~lls 
Tre e and Slone overlay, which was set down for hearing before the Zoning 
c ommission o~ Aoril 19, 2002. This argument is purely specul ative. If, for 
example, the applications had been re j ected on April 4, 2002, the applicant 
coul d have fi l ed new revis ed appl ications and plans at any time pr i or to 
Apri l 19, 2002, and wou]d still not have been subject to the Forest Hil l s 
Tree and Slope Overlay provisions. 

1) Ownership of Pn:~p~r ~y_:_ You have complained that Zuckerman Brothers did 
no t own the prope rt y at the time app lication was made for the raze permit. 
8CRA accepts p e rm i t appli cacions on their face when filed and does not 
independently ver ify each statement i n the application. While ZB, LCC has 
nol established t hat it was acting as an agent for tbe prior owner, the 
property was pu rc~ased by Zuckerman Brothers, Inc. on March 29, 2002. From 
that date fo rwa rd, ZB, LLC acted as the agent or representat ive of Zuckerman 
Brothers, Jnc., the ov1c:.er . The cr.i ti c a l point i s tha t Zuckerman Brothers 
owned the proper t y p rior to issu a nce of t he permit. AJthough you alerted 
DCRA to the fac t that Zucker:r.an Brochers did not own the property at the t i me 
o f filing , this defic .i ency had alrea dy bee n cured by the ti.me DC Rl\ became 
awa-::-e of it. 

5 ) -~~s_u_ranc~_ Coverage_._ You have comp lained that ZB, LLC, the raze permit 
holder, is not covered by i~surance and that the District in not named on the 
policy . However, Zuckerman Brothers, Jnc ., the owner of the property, did 
submit proof of l nsurance prior to issuanc e of the permit. :n addition, in 
response to your conc erns , the owners have submitted a new insurance 
cert ificate, wh ich Dlso lists ZB, LLC as a n jnsured and t he Distric t of 
Columbia r1 s ce r t i [ i cate holder . (Copy at tac hed.) 

6) Zi3,LCC, Raz e Perrr.it Holder._ You ha ,,e urged that ZB, LLC, "may not even 
exi st." ZB, LLC obta.i.ned a Cerc. i f icate of Registration from DCRA, in 
compliance wi th the Limited Liabilit.y Company Act, on September 16, 1998 and 
listed a regi stc ::-ed agenL •,;ith iJCRA on J\.ugust 13, 1998. 

7) FOI~_ With respect to your claim under the Freedom of Information Act, 
you have acknowledg e d that a series of documents were prov i ded to you on July 
23, 2002, afte r your appeal wa s g ra n ted. With respec t t o the storm water 
management planE ,,!hi.ch were not a v a il ab le on that d'ate, those plans are now 
avail able for your reviev1 in Mr. Robe rt He nry' s office. The surve y plat is 
al so ava ilable. With respect tc the s ite plan, which you claim was not made 
iJVail able, we are informed that t his i s ir,c luded in the plans that were 
provided to you. T~e curb CUL permit i s a public space permi t issued by Mr . 
Anthony Downing in the Publi c Space Perm.1 t office, Department of Public 
Works , located on the second floor at 941 N. Capitol Streec, NE. Assuming a 
curb cut pe rmit exi st s, it may be obtaine d from that off i c e. 

8) Envi,_rg:11:mental Intake Form _ and Envi ronmenta l Impact Screen i ng. You have 
urged t hat the E~v i ronmen tal Intake Forms (E! F ) were incorr ect ly fil l ed out 
and that a n 2nvironmenta::. Impact Screen j ng ~o rm (EJSP) should have beer. 
required . Ke dl.sagree . At t~e time the raze pe rm it application and firs t 
EIF were f iled tte !ot fo r 2900 Albemarle Street had not yet bee n subdivided. 
Thus, there was no misrepresent a t ion i n r esponse to the ques t ion , which asks 
if t he ovmer intend s t o a cquire add i. t:io na l adj oining property. T:-,e building 
pe rmit appl icat ions for 29 • 0 and 2902 Albemarle Street were filed on the same 
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• 1-. • 1 he subdi_visio:i. date d:-,d were ear:ll a cco111µ:, ,, ted b y ar, E:F ,.h sch c_:_ear • Y sicowea : 
-, rit o 2 lots. Thet efore , JlC Rl\ clea,: 1y \.lnderstood that Zuckerma~ Bro~her~ _ 
o wn e d both lot s . Furthcl'.' , rec:aden tial st ructJ.res wi.thjn R ·l t..nrougn R-S-i-\ 
zoning distric t s , are s pec ifically e x e mpt from the requ ire rnen~.to prepare an 
EISF pursuant to 20 DC ViR 7202. 2 (},) (C l ass 11) . §7202. 2 (c), wtnch y~u ha:e 
cited is not aoo l icab] e . It refers to build i ng of two or more residential 
uni ts.in an R - 5~~ or h i gher (commercial or manufacturing ) zone district . 

9) ANC Rev iew and Great \~eight . You have complained that the ANC was not 
granted a 30 - day jieriod to rev.i e':1 fi.nal plans and that DCRA did not respond 
to each of the issues raised by the AJ'JC in the two resolutions adopted by Jl._NC 
3F on Auri1 29, 2 1J0 2. Firs t, .it should be noted that DCRA did provide 30 
days no;ice to the ANC of the pend i ng raze permit app lication. With respect 
to permits for construction of ind ividuai single family residences, which are 
matter of right in a re sidential zone di s trict, it is DCRA' s position that 30 
days notice and giving great weight to ANC comments is not legally required 
under the Adv is ory Ne i ghborhood Commis s ion Act and governing case law. 
However, i n re spons e to AKC conc ern s , on May 9, 2002, Ms. Theresa Lewis, 
Deputy Di rector ot DCRA, advi sed iV'.r. Phil Kogan, ANC Commissioner, in writing 
that DCRA wouJd withhold issuance oft.he permits unt il June 3, 2002. 
Further , in a letter da t:: ed Jun.e 11, 200 2 addressed to you a nd t o Mr. Kogan, 
Ms . Lewi s addressed ti--.e i ssues ra ised I n the ANC resolution perta i ning to the 
a ll eged deficiencies in the p lans accompa nying the pe rmit appl ications. In 
addit ion, a face -- t.o - face meeting took piace on June 12, 200 2 . (The June 11, 

7.0 02 letter is attached a nd inco rpora ted by reference.) In fact, the permits 
were not issued until June l3, 200 2. Thus , DCRA gave amp le and serious 
consideration to tl':e r:onc erns r aised by the AlJC . 

1 0) ~~cific Envi:i::£!:l_TTl~ntal Conc_E:! 1=_0__§__:__ You have urged that you r environmental 
c oncerns have not been addressed. As stated above, there i s no lega l 
_1-equ i. rement f or t he f i li ng ct an Env .i ronmer:tal I mpact Screening Fo r m or a n 
Environmenta l Imp a ct St a t ement for a single f a mily residence in an R-1 
through R-5 - A zone district::. With respect to your concerns about l ead, there 
are no legal requirements for a lead inspection or for remova l of lead prior 
t o demolition of a single-family res i denc e in the District (unless it is 
o,med or financed by HUD) . (See D.C. Officia l Code Sec. 8- 115 .04) The 
general requirem,::r, t of tver.t:: ng down a demolition site is considered adequate 
to protect residents from any potential dange r s of dust pa rticl es from lead 
paint . Wi th respect to asbestos, the premises were inspected by Mr. Jeffrey 
Edwa rds , an inspector in the Dep ar.::ment o f Health, Bureau c f Environment al 
Quality, Ai r Quality Division, who f iled a repor t stat ing that there were no 
federa l or District r egulations governing remova l of the asbestos from a 
single family res i dence . However , acco rd i ng to Mr. Edwa r d's report "an 
asbesto s inspect.ion t•1as co:cducted by P.pex Env::. rcnrnental" (a reputabl e 
environmenta l ccns~~ t i ng f irm) acct ''ar asbestos abatement, by a li censed 
con tractor had taken place based on Apex's findi ngs. " Storrr: water management 
plans for the site were carefuliy r ev :ewed by the Departme n t of He alth (DOH) 
Environmenta l Health Administrati on,Wa t ers h e d Protection Division, prior to 
being approved. l~ e are i nformed by !JOH staf f t~t t hey gave speci al 
attention t o nearby Soapstone Cr eek a~d made sure there would be no n egat ive 
impact . In fac:~, l"! r . Ka r i Kar i, .tlra:1: :1 Chj_ e f of t:.he Sediment, S;:or;;iwater and 
Technical Secvic:e s .2 r anch, rr:et \d ti: rF:s. Cathy Wi ss, Cha i r of A.NC J F to 
re spond t o r,e r conce r n s . 

11) f ine Arts _Comm ission Revi_e_w__: You h a v e urged that th is project should have 
been reviewed by the Fine Arts Cornmi.ss .ion . The Fine Arts Commiss ion is 
responsibl e fo r det ermining the ex t.en t. of i.t~ jurisdiction under appli cable 
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law. DC2A has proper.Ly re1ieci upon the map and square index provi_ded by the 
Commission. The map and square index do not inc~_ude the square in which 2900 
and 2902 Albemarle Street are located. Further, after reading the statutory 
provisions upon wtich you rely and revie\•1ing tt.e location of the subject 
square, DCRA i.s not persuaded that Fine Arts Commission review is intended 
tor this 5quare. 

We believe that tl1is letter squarely addresses the issues that you have 
raised with respect to the above-referenced matters. Because an appeal is 
currently pending before the DC Board of .n.ppeals and Review, DCRA will 
respond to any additional issues chat you wish to raise through the B.A.R. 
appeals process (,'except that you may proceed to reviev: the storm water 
management plans and survey plac as indicated in paragraph #7 above). 

With respect t • the execu~ion of the raze permit that has been issued, once 
Zuckerman Brothers or their representative presents proof of a current rodent 
control clearance, they will be permitted to proceed. A stop work order will 
not be issued unless, during the course of the demolition, there is a 
violation of the conditions of the raze operations permit. 

Sincerely, 

~~~ 
Agency Counsel 

J~E~;d~ 
General Counsel 

cc: Anthony A. Williams, Mayor 
John Koskinen, Deputy Mayor/City Administrator 
Eric Price, Deputy Mayor for Planning and Economic Development 
Arabella 1~al, Interim Corporaticn Counsel 
Kathy Patterson, Councilrnernber Ward III 
Penny Pagano, DC Council 
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Ltr 02Al6 

ANC JF Forest Hills/North Cleveland Park/Tenleytown 

Board of Appeals and Review 

441 4th Street NW 
Suite 540S 
Washington, DC 20001 

December 8, 2002 

Re: Docket No. 025863- CI, J Brendan Herron, Jr., Appellant v. Department of Consumer and 
Regulatory Affairs, Appellee 

Dear Members of the Board: 

ANC 3F resolution 02-38 (see enclosed) was adopted by a unanimous 7-0-0 vote at a duly noticed 
public meeting on November 18, 2002. This resolution supports in part, the appeal of J. Brendan Herron 
before the Board of Appeals and Review, Docket No. 025863-CI. Mr. Herron is appealing the decision 
by the Department of Consumer and Regulatory Affairs (DCRA) to the issue raze permits and 
construction permits for the property located at 2900 and 2902 Albemarle Street NW. 

Mr. Herron's appeal of DCRA's decision to issue construction permits B446316, 2900 Albemarle Street 
NW, and B446312, 2902 Albemarle Street NW, should be upheld, at least in part, because DCRA 
violated statutory requirements pertaining to the issuance of these permits. ln the first instance of 
violation, DCRA denied ANC 3F the statutorily required 30 days to review the application for these 
permits. In the second instance, by denying ANC 3F the 30 day review DCRA also placed itself in non­
compliance with the statutory requirement that ANC 3F's comments on the application for the permits 
be accorded "great weight" in DCRA's decision to issue the permits. Since ANC 3F was denied access to 
see the application and supporting documentation, it was effectively precluded from reviewing and 
commenting on the application. Absent the ability to comment, ANC 3F was prevented from receiving 
the required "great weight." 

The denial of the 30 day review period was based on DCRA's erroneous interpretation of privacy 
requirements and equally erroneous and incorrect interpretation of the requirements of the Freedom of 
Information Act (FOIA). Shortly after Zuckerman Brothers Development Corporation filed an 
application for construction permits for 2900 and 2902 Albemarle Street NW, Commissioner Robert 
Maudlin of ANC 3F visited the Permit Application Center at DCRA to review the application. During 
this visit DCRA denied Commissioner Maudlin the opportunity to review the plans and drawings 
accompanying the Albemarle Street application. This denial was based on the erroneous assertion by 
DCRA staff that the plans and drawings are protected by the privacy rights of the applicant. Numerous 
telephone conversations between Commissioner Maudlin and Commissioner Kogan and DCRA officials 
were required over a 15 day period before DCRA relented and admitted that it had erred on the matter of 
privacy rules. But the exclusion of ANC 3F from reviewing the application did not end here. 

In a May 9, 2002, e-mail (see enclosed) Theresa Lewis of DCRA notified Commissioner Kogan that 
ANC 3F's right to review the application during the agency review process is exempt from FOIA 
requirements. This second denial of ANC 3F's right to review the application is based on an erroneous 
and incorrect reading of the FOIA requirements. In fact, the FOIA specifically limits the pre-decisional 
exemption to "inter-agency and intra-agency memorandums and letters", none of which were at issue 

http://www.anc3f.org/ltr02-06.htm 



Page 2 of 5 

since ANC 3F was simply seeking an opportunity to review the applicant's filing. Further, DC Code 
Section 1-309-01 entitles ANC 3F pursuant to FOIA to all public data "that are material to the exercise 
of its recommendations to the District government". DCRA's interpretation of FOIA was not only 
incorrect and erroneous but it also had the effect of taking from ANC 3F a statutorily enacted authority 
to review the application and a statutory authority to receive information pertaining to such a review 
under FOIA, the very same statute that DCRA was citing as a basis for denying the information. 

In her May 9 e-mail Ms. Lewis asserts that 

even though the proposed construction of the two single family dwellings [ which are requested in the application] 
is a "matter of right", the Department will withhold the issuance of the building permits until June 3 2002, to 
allow you and your organization time to fully review the application. 

Taken by itself, Ms. Lewis' statement appears to grant to ANC 3F the review time it had requested. 
However, this is patently not the case. The Board should note that in the same e-mail in which she 
establishes the June 3 decision date, Ms. Lewis continues to deny ANC 3F access to the application 
based on DCRA's incorrect and erroneous interpretation of FOIA. Because DCRA prevented ANC 3F 
from reviewing the application, it effectively prevented ANC 3F from exercising its statutorily granted 
review authority and consequently denied ANC 3F the opportunity to receive "great weight." The Board 
should also note that at no time did Ms. Lewis deny that ANC 3F should have received notice of these 
permits, nor at any time did she deny that the views of ANC 3F should receive "great weight." The 
suggestion by Appellee that notice and "great weight" do not apply in this case (see below) came after 
access to the application and supporting documentation was made based on privacy and FOIA 
requirements. 

[ntervenor Epting in a brief filed on behalf of Zuckerman Brothers points to Ms. Lewis' e-mail and states 
that ANC 3F was "provided with more that thirty days to review and comment on the plans." Intervenor 
is in error on this point since the statutory 30 day review can only occur if ANC 3F is able to review the 
application. ANC 3F was not able to review the application and supporting documentation when they 
were filed because ofDCRA's erroneous and incorrect application of privacy and FOIA requirements. 
Without access to the application as filed, ANC 3F was denied a right to review that is granted by 
statute. Further, Intervenor fails to recognize that a consequence of the denial of the right to review is 
that the statutory requirement that "great weight" be given to the ANC's comments on the application as 
filed is also denied since in the absence of a review, there can be no comments within the meaning of the 
statute; and without comments, again within the meaning of the statute, there can be no granting "great 
weight". Therefore, Intervenor is incorrect in suggesting that "great weight" was granted to ANC 3F's 
comments. Intervenor has misread ANC 3F Resolution 02-23 and Commissioner Kogan's letter to 
DCRA dated May 3, 2002, as constituting comment on the application. (See enclosed May 3, 2002, 
letter from Commissioner Kogan forwarding Resolution 02-23 to DCRA Director David Clark.) In fact, 
these documents, which also communicated to DCRA a number of concerns raised by citizens in ANC 
3F, are a protest against DCRA's denial of access to the application and supporting documentation, a 
denial which prevented ANC 3F from executing its statutory review responsibility. 

A decision by Board of Appeals and Review that would be basecl on the interpretation of Intervenor 
would have the effect of shredding the statutory requirements for "great weight" since DCRA would be 
free in future cases to simply withhold relevant information from ANC 3F during the 30 day review 
period and thereby relieve itself of both the notice requirement and the "great weight" requirement. The 
Board should not take such a step. Intervenor's interpretation is also wrong in that Ms. Lewis's response 
does not reference or even suggests that it is intended to address the statutory "great weight" 
requirement. 

http: //www.anc3f.org/ltr02-06.htm 



Page 3 of 5 

ANC 3F takes strong exception to the assertion in Appellee's brief that 30 days notice and "great 
weight" are not legally required for applications for construction of individual single family residences 
which are matter of right in residential zones. Appellee misinterprets prior Court of Appeals decisions 
and makes broad and unsupported assumptions in seeking to create a rationale for DCRA to circumvent 
statutory requirements. Appellee also fails to recognize that statutory requirements contained in the 
Comprehensive Advisory Neighborhood Commissions Reform Amendment Act of 2000, which was 
enacted following the issuance of the cited Court of Appeals decision, takes precedence over this 
decision. 

We understand that decisions by the Court of Appeals have defined and refined the requirements for 30 
day notice and "great weight". However, in Office of the People's Counsel v. Public Service 
Commission, the Court did not grant unbridled administrative discretion which would allow DCRA to 
limit the number of permit actions that require 30 days notice and "great weight". In this decision the 
Court states that while 

matters not requiring a hearing could 'be sufficiently significant to neighborhood planning and development to 
warrant special notice to an ANC, we did not suggest in any way that the kinds of neighborhood maters requiring 
special notice .. . could go beyond the kinds of matters specifically listed in § 1-261 ( c ). 

In other words, the Court recognizes that the statutory list of requirements continues to define the 
actions that trigger the notice and "great weight" requirements. The Court's decision says nothing that 
would support DCRA's attempt to limit the statutory requirements to a narrow list of permit actions. 
While we agree with the actions cited by DCRA as requiring notice and "great weight", any limitation of 
the statutory requirements by DCRA, in order to be valid, would require legislative approval or 
administrative rule making in accordance with the Administrative Procedures Act. Since neither of these 
have occurred, the action of DCRA in attempting to limit the application of lawfully enacted statutory 
requirements must be rejected by the Board of Appeals and Review. DCRA, in effect, is attempting to 
conduct rule making "on the fly" , bypassing established due process requirements to change statutory 
requirements to suit its own narrow needs while at the same time trampling on the rights of 
neighborhood citizens and AN C's, the principal recipients of the benefits conveyed by ANC legislation. 
This should not be allowed. 

We would argue as well that the permit applications at issue in this case clearly fall into the category of 
"matters of significance to neighborhood planning and development." The Fore st Hills neighborhood is 
an environmentally sensitive area which adjoins Rock Creek Park, part of the National Park Service, and 
also contains Soapstone Park, also part of the National Park Service, within its borders. The Forest Hills 
neighborhood is distinguished by the large number of mature trees that populate the neighborhood and is 
treasured for this characteristic. In recent years development in the neighborhood has been characterized 
by practices which threaten its legacy as a neighborhood of trees. These involve clear cutting of lots and 
the removal of large numbers of trees. The purpose is to make way for construction of very large houses 
that make maximum use of the lots and reduce the amount of land available for planting new trees to 
replace those that have been destroyed. It is, in part, this threat to Forest Hills' legacy of trees that gave 
rise to consideration by the Zoning Commission of a special protective tree and slope overlay for the 
neighborhood. The Commission is expected to publish its proposed overlay for public comment in the 
very near future with the intent of creating a protected zone for the Forest Hills neighborhood. Within 
this context the Board of Appeals and Review should recognize that development of new single family 
homes in the Forest Hills neighborhood has been a great concern to ANC 3F and citizens of the 
neighborhood for a number of years. For this reason, any new development of single family homes must 
be considered a "matter of significance to neighborhood planning and development" which warrants that 
notice and "great weight" be given to the ANC within the meaning of the People's Counsel decision . 
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In addition, it is clear in DC Code l309.10(c)(3) that DCRA must notify ANC 3F with a list of 
applications for construction pem1its. No limits are placed on this obligation and DCRA, in fact , has 
been providing such as list to ANC 3F and other ANC's. 1309.10(c)(3) demonstrates that the clear intent 
of the DC Council in enacting the s of Comprehensive Advisory Neighborhood Commissions Reform 
Amendment Act of 2000, seven years after the People's Counsel decision, was to ensure that 
applications received by DCRA for construction and demolition, including the applications for the work 
at 2900 Albemarle Street, fall within the notice and "great weight" requirements. 1309 .10( c )(3) requires 
the following. 

The Department of Consumer and Regulatory Affairs shall ensure that each Advisory Neighborhood Commission 
is provided at least twice a month by first- class mail with a current list of applications for construction and 
demolition permits within the boundaries of that Advisory Neighborhood Commission. All notices shall also be 
provided to the Office of Advisory Neighborhood Commissions. Each Commission and the affected ward 
Councilmember shall also be provided at least twice a month with a current list of applications for public space 
permits. 

Further, Section 1309.1 O(d)( 1) requires that the ANC is entitled to make recommendations on building 
permits. 

Each Commission so notified pursuant to subsections (b) and ( c) of this section of the proposed District 
government action or actions shall consider each such action or actions in a meeting with notice given in 
accordance with § 1-309.11 (c) which is open to the public in accordance with § 1-309. I I (g). The 
recommendations of the Commission, if any, shall be in writing and articulate the basis for il'> decision. 

And Section 1309. I 0( d)(3) establishes the "great weight" requirement. 

The issues and concerns raised in the recommendations of the Commission shall be given great weight during the 
deliberations by the government entity . Great weight requires acknowledgement of the Commission as the source 
of the recommendations and explicit reference to each of the Commission's issues and concerns . (B) In all cases 
the government entity is required to articulate its decision in writing. The written rationale of the decision shall 
articulate with particularity and precision the reasons why the Commission does or does not offer persuasive 
advice under the circumstances. In so doing, the government entity must articulate specific findings and 
conclusions with respect to each issue and concern raised by the Commission. Further, the government entity is 
required to support its position on the record. (C) The government entity shall promptly send to the Commission 
and the respective ward Council member a copy of its written decision. 

Thus, in the case of the 2900 Albemarle Street applications, DCRA had a statutory obligation to notify 
ANC 3F of the applications; to consider ANC 3F's recommendations in its decision, including the two 
resolutions passed by ANC 3F; and to give "great weight" to the views of ANC 3F within the meaning 
of the statute. As we have documented, DCRA failed to meet these statutory obligations. 

The Board of Appeals and Review must grant ANC 3F "great weight" in reaching its decision in this 
case. The Board is being asked to rule on a matter involving issuance of a permit. Section 1309.10 of the 
DC Code (Comprehensive Advisory Neighborhood Commission~ Reform Amendment Act of2000), 
specifies the requirements for assigning "great weight" to ANC comments. Instances where "great 
weight" must be given include actions by "boards" with respect to "permits" affecting the ANC area in 
question. In the referenced case, the BAR is being asked to rule on a permit decision within ANC 3 F's 
area. ft is clear from the legislation that the BAR must give "great weight" to ANC 3F in the referenced 
case. As stated above, such an interpretation is consistent with the case history which defines the "great 
weight" requirement. 

In the view of ANC 3F, DCRA's actions in processing the application for permits B446316 and 
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8446312 were egregious in that DCRA failed to meet its statutory responsibility to allow ANC 3 F 30 
days to review the applications and consequently denied to ANC 3F the right to have "great weight" 
given to its recommendations. Initially, DCRA relied on what it has since admitted is an incorrect 
interpretation of privacy rules to deny ANC 3F and members of the public access to the application. 
Having retreated from this erroneous position, DCRA denied ANC 3F the opportunity to review the 
application a second time. In this second denial DCRA used an erroneous and incorrect interpretation of 
the FOIA as the basis for its actions. DCRA's actions in invoking incorrect and erroneous statutory 
interpretations had the effect of denying ANC 3F its statutory right to review the application and to have 
"great weight" accorded its comments. One can only speculate as to the motives that moved DCRA 
officials to invoke these erroneous interpretations and deny ANC 3F that which had been granted by 
statute. Whatever the motives may be, the effect is clear. ANC 3F was precluded from exercising its 
statutory authority. In fact, DCRA's erroneous and incorrect application of privacy and FOIA 
requirements appears to be in direct violation of Section 1309-1 0(i)(l) which states that 

Each Commission shall have access to District government officials and to all District government otlicial 
documents and public data pursuant to §2-531 et seq. that are material to the exercise of its development of 
recommendations to the District government. 

DCRA's egregious errors are compounded by Appellee's brief which incorrectly asserts that DCRA is 
obligated to provide notice and give "great weight" to ANC 3F in only the instances in which it 
determines these are to be granted. As we have shown, such an interpretation is not supported by the 
law. Further, when taken together, DCRA's denials of notice and "great weight" and Appellee's incorrect 
rationale for denying these to ANC 3F suggest that DCRA's does not wish to be burdened by these 
statutory requirements. If this is the case, DCRA's remedy is to obtain legislative action from the DC 
Council. Short of doing this, DCRA is obligated to implement the law as it is written. 

The fair remedy in this case, a case which has been characterized by egregious errors on the part of 
DCRA in preventing the law from being properly applied during the application review process, is to 
ensure that ANC 3F is given the opportunity to exercise its right to review and comment and to and 
receive "great weight". This can be accomplished by granting Mr. Herron's request that new applications 
be submitted and processed in a manner that meets statutory requirements. 

It is also noted that ANC 3F did not receive a written response to Resolution 02-24 regarding the raze 
permit for 2900 Albemarle Street and thus "great weight" was not given to the ANC's views on this 
resolution. Again, the issuance of this permit without "great weight" consideration is a violation of DC 
Code 1310.10( d)(3 ). (See enclosed May 8, 2002, letter from Commissioner Kogan forwarding ANC 3F 
Resolution 02-23 to DCRA Director David Clark.) 

Sincerely, 

Phil Kogan 
Commissioner, ANC 3F01 

Enclosures 
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• · Re~ised: July 23, 1999 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 

DEPARTI\1ENT OF CONSUMER AND REGULATORY A.FFAIRS 
BUILDING A.ND LAJ'{D REGULATION ADMINISTRATION 

OFFICE OF THE SURVEYOR 

REQUEST FOR SUBDIVISION 

Initial fee: $150.00** Order No. ·7 77.g 
** An Additional fee will be charged for more difficult lots Sub. _____ _ 

J hereby furnish the following information and request that a plat of subdivision be prepared 
as hereinafter described: 

LOCATION: 
Square 2043 Lots __ g ____ _ 

OWNERS OF RECORD (Please Type or Print) Historic_ Yes )<'..No ~itials 

(a) 

(b) 

If Corporation 
LLC 

(Corporation Name) St-eli'QJ) t'Y1 . ~clc::er rvx::v1 
rYunag,n~ Me01~ 

(Name and Title of President or Vice-President) C. 

uh)av+ A. ~LXi;ev~ 
(Name and Title of Corporate Secretary) ~l ~ /V1eYY1 hefZ-

If Parinership or Joint Venture (Give Names and Titles) 

(Association Name) 

(c) If Individual 

(d) Other 

If additional space is required, please attach a supplemental sheet. It should be noted that the above 
information must be accurate because these names will appear on the subdivision plat, and they 
must be the owners cf record as of the date of signing and recording the subdivision. ANY 
INACCURACIES ~r1AY RESULT IN DELAY AND/OR ADDITIONAL EXPENSES. 

I certify that the above information is true, complete and correct to the beiof my kn~g~ ~d 
belief/ - Vy CAS £3 ~ ( IJ ~~l (\J~ 

W~)cur+1no tDB W, ~vtll.b f!Jvd' 
Signature of Owner or ~-11\g~ AddressA O /") 1 J ( 

~-~ M+-= l v~ m d1 7 
- Phone Numbe 

(!o I) bJ7 ._ 8J3 I 
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PRELIMINARY 
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Certificate of Service 

I hereby certify that a copy of the foregoing OPPOSITION OF APPELLANTS ANC 3F AND J. 

BRENDAN HERRON, JR. TO MOTION TO DISMISS was delivered on February 20, 2003 to 

the Board of Zoning Adjustment. A copy was sent by mail on February 20, 2003 to Counsel for 

Zuckerman Brothers, Inc., 

John T. Epting, Esquire 
Shaw Pittman LLP, 2300 N Street, NW 
Washington DC 20037 

and to representatives of Appellee 

David Clark, Director, DCRA, 
Karen Edwards, Esquire, General Counsel, DCRA, and 
Laurie Gisolfi Gilbert, Esquire, Agency Counsel, DCRA 
DC Department of Consumer and Regulatory Affairs, 
941 North Capitol St., NE, Room 9500 
Washington, DC 20002. 

Isl David J Bardin 

David J. Bardin 
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