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DlstPlct of Golambla GoUPI of Appeals 
600 IRMaua A1re1111e, N.W. 
Wasldnfjton, D.G. 20001 

GARLAND F. PINKSTON 
CLERK OF COURT 

April 28, 2005 

Telepho~e: 879-2700 
Area Code 202 

05-AA-407 National Child Research Center vs, D.C. Board of Zoning A~justment 

District of Columbia Zoning Adjustment 
Jerrily Kress~ Director 
441 4th Street, N.W. 
Suite 210S 
Washington, D.C. 20001 

Dear Sir/Madam: 

Pursuant to the rules of this Court I am transmitting, herewith, a copy of the petitipn for 
review filed April 28, 2005, in the above-entitled case. 

cc: Edward Schwab, Esq. 

OASENO.._____....,_IC/1~. ~2 ..... 0_ 
EXHfBIT11D._J} ___ q __ 

Yours very truly, 

Garland F. Pinkston 
Clerk of Court 
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DISTRi~ T QF COI.UMBIA 
COURT OF AP,r:,~AI.S 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. os-AA. l/'()7 
DISTRICT OF COLOMBIA BOARD 
OF ZONING ADJUSTMENT 
One Judiciary Square 
4414th Street, NW 
Suite 210-S 
Washington, DC 20001, 

Respondent. 

PETITION FOR REVIEW OF AN ORDER OF, 
THE BOARD OF ZONING ADJUSTMENT 

Pursuant to RuJe 15 of the District of Columbia Court of Appeals and D.C. Code §§ 2-S 10 
' 

and 11-72.2, Petitioner National Child Research Center ("'NCRC") respectfu*y petitions mis Court for 

I 
review of part of the Decision and Order issued by Respondent District of C?lumbia Boai:d of Zoning 

I 
I • 

Adjustment on March 29, 200S ("Order") regarding NCRC's Application N?· 16970 ('1A~lication"). 
I , 

NCRC seeks review of the portion of the Order denying NCRC' s Applicatior in part, including any 

findings of fact, conclusions of Jaw, or other aspects of the Order that relate in any way td the denial. 

A copy of the Decision and Order is attached hereto as Exhibit A. 

Ho1s1,· 1,y -: :• ·-- : , • .. ,, 
• • l ~ •·• -· -· " ' 

Zl :QI '1 bZ HdV SOOZ 
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Dated: April 28, 2005 Respectfully submitted, 

Jo Pa on (DC Bar# 28269 ) 
Jody Manier Kris {DC Bar# 4 2971) 
John L. Flynn (DC Bar# 4847 3) 
WILMER CUTLER PICKERING HALE 
AND DORRI.LP 
2445 M Street. NW 
Washington, DC 20037 
Phone: (202) 663-6000 
Facsimile: (202) 663-6363 

Attorneys for Petitioner 
National Child Research Centet 

-2-
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CERTIFICATE OF SERVICE 

I certify that on April 28, 2005, I served a copy of the foregoing Petition for Review by 

mail on each of the parties listed below. 

Nancy Mac Wood, Chairperson 
Advisory Neighborhood Commission 3C 
3417 Woodley Road, N.W. 
Washingtan, D.C. 20016 

Nancy Mac Wood, Chaiq,erson 
Advisory Neighborhood Commission 3C 
2737 Devonshire Place, N.W. 
Washington, D.C. 20008 

The Cleveland Park Neighbors 
c/o Richard Nettler, Esq. 
Robins, Kaplan, Miller & Ciresi, LLP 
1801 K Street, N.W. 
Suite 1200 
Washington, D.C. 20006 

Gaylord Neely & Linda Badami 
3207 Highland Place, N. W. 
Washington, D.C. 20008 

Sallie R. Beckner and R. Bruce Beckner 
Fleischman and Walsh, LLP 
1400 16th Street, N.W. 
Washington, D.C. 20036 

chelle Brice 
Wi mer Cutler Pickering Hale and Dotr LLP 
2445 M Street, NW , 
Washington, DC 20037 
Phone: (202) 663-6000 
Fax: (202) 663-6363 

P.05 



MAY-02-2005 13:12 

Sallie R. Beckner and R. Bruce Beckner 
Fleischman and Walsh, LLP 
1919 Pennsylvania Ave., NW 
Suite 600 
Washington, D.C, 20006 

The Friends of NCRC 
c/o Anne Large and Jon Thoren 
3520 35th Street, N.W. 
Washington, D.C. 20016 

Katharine Marshall 
3208 Highland Place, N.W. 
Washington, D.C, 20008 

Henry P. Uttle 
201 Mission Street, 4th Floor 
San Francisco, CA 9410S 

Steven R. Hunsicker 
Baker Botts, LLP 
1299 Pennsylvania Ave., N.W. 
Washington, D.C. 20004 

Ellen McCarthy 
Interim Director 
Office of Planning 
801 North Capitol Street, N.E. 
Washington, D.C. 20002 

Toye Bello, Zoning Administrator 
Building and Land Regulation Administration 
Department of Consumer and Regulatory Affairs 
941 N. Capitol Street, N.E. 
Suite 2000 
Washington, D.C. 20002 

Alan Bergstein, Esq. 
Office of the Attorney General 
441 4th Street, N.W. 
6th Floor 
Washington, D.C. 20001 

2 

P.06 



MAY-02-2005 13=12 
P.0? 

GOVERNMENT OPTIIB DISTR.lCf OP COJ BIA 
BOARD OFff rTMENT 

Application No. 16970 of National Child Research Center, pursuant to~ DCM!\ §I ~OS and 
3104. J 

1 
for a special ex:cepti~ to inoreue the enrollment of an existing c • development center 

from 120 to 18S 0hildren, ages 2½ to 5 years, to increase staff from 28 to and to 8!.lthqrize the 
construction of an addition to an existing buildins and the comr:ruction of~ BGCeSSOIJ building 
in an R.•l-B District at premises.3209 Highland Place, N.W. {Square 2072, Lot 30).1 

BEARING D~DS: 

DECISION DATES: 

February 11 and 25, 2003; May 6, 2003; 1~24, 2003; September 
16, 2003; October 7 and 28, 2003; November:4 and 18, 2003 

January 6, 2004; February 17, 2004; March 9l 2004; April 13 .. 
2004~ and July 27, 2004 

DEQSION AND ORDER 

This application Vias submitted. November 12., 2002 by the National Cbil4 Research C,nter~ the 
owner of the pn,peny that is the subject of the application. Followiq a public he4,ring. the 
Board voted on Janumy 6, 2004 and April 13, 2004 to gtant the application with resphct to the 
proposed :new construction and to deny the application with respect to i proPoSeci increases in 
enrollment and std: 

Ap;liqtion. The National Cbild Research Center (" Applicam" or "NCRC") filed an Bj,pliC8b012 
pursuant to ll DCMA § 3104 for a special exception under 11' DCMll/§ 205 far COPtimsation 
and expansion of a child development cemer with morm:aa 111d alenioora ~ :fur 120 
children at my one rime, ages 2¼ to 5 years, hi all tloon of the existing bUildings on the site and 
for constnienon of an addition to me mam existing building as well as a pew accessocy bnild.ins 
ht an lt-1 .. B district at 3209 Highla:ad Place, N.W. (Square 207,Z Lot 3P (85S and 866)). lbe 
zoning relief requested in 'this applicati011 wu self.certified pUISU8Dt to 1 i DCMR § 31:13.2. 

Not1re of Application and Notice of Public Ramus. By memoranda~ Novemb~ 13, 2002, 
the Office of Zoning aent notice of the application to the Office of Pl,i~iog; the Depan.mellt of 
Transportation; the Department or Health; the Councilmember fcbr Ward 3; · AdviSOtY 
Neipborhood Commwion (" ANC") 3C, the ANC for the area within wl/nch the subject propeny 
is located; and the single-member district. ANC 3C05. · 
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The public hearing on the application was scheduled for February 11=2 · 03. Pursuaat to 11 
DCMR § 3113 .13, the Office of Zoning on December 1 o~ 2002 mailed · ce of the hearing to 
the Applicant, the owners of propeny within 200 feet of the subject , , ml ANC 3C. 
Notice was also published in the D.C. Register (49 D.C.R. 11227 and 49D.C.R. 11384} •. 

After the second hearing session, held Februa:ry 25, 2003, the applicajion was am~ed to 
request, in addition to the imtiallyrequ~ special exception, a. variance ttom § 3202.3:to allow 
the construction and use of an additional principal &tructurc such that m0re than one principal 
stnicture will exist on a. record lot, and a -variance !-om § 2 l 00.61 ~ the pro\'ision of 
parlane; spaces for the proposed additiooal principal strucrure.1 The he,riaa on the amended 
application was scheduled for May 6, 2003. Notice of the hearing was ro;illed March 6• 2003 to 
tbe Applir:m1, ANC 3C, and owncn of property withm 200 feet of the ~ject property. Notice 
was also published in the D.C. Reaister (50 D.C.R. 2236). 

R.;guests fgr Pa.tty St.atus. ANC 3C was automatically a party in thia P,k,ceeding The Board 
granred requests for party starus in support of the application from Katbarl,be Marshall, a resident 
of the 3200 'bloclc of HigbJand Place, N.W., and from tM Priends of Nq'Rc, a group including 
approximately seven b,ouseholds within 200 feet of the subject propfflYi- J8l)reSmited· by Anne 
Large 8Dd Jon Thoren. The Boa:rd granted requests for party ~ in OJJP0$1ti.9!1 to the 
application from a group of approximately 30 households in the imm+te vicinity of NCR.C 
(knOWll as the .. Cleveland Parle Neighbois''); and from Bruce and Sallie Beclmc:, residmts of the 
3200 block ofHigblmd Place, N.W.; Steven Hunsicker, a resident ofthej3000 block of Ordway 
Saeet, N.W.; Hemy Little, owner of a residence in tbe 3200 block of Ordway Sner, N.W. 
adjcdnmg the subject proptt1y to the west: and Gaylord Neely .mo Lindal Badami. resid.eAtl of a 
house ui the 3200 block of Highland Place, N.W. abuttin& the subject prOJ)erty to the east. 

Applicant's Case. The Applicant provided testim.cmy and mdcnce !from Alen ;Halaby, a 
member of NCRC's board of trustees; Charles Anth011Y, principal of Charles B. Anthony 
.Architects and an expert in architecture; Susmi. Piggott, executive ~r of NCRC; Osborne 
George of O.A. George & Associates., an expert in tmffic; Pedro Al~, parent of: m NCR.C 
student and ~ect; Tiffimy W-tlliams, NCRC teacher and staff' ~on a<asigned to mcmitOr 
student drop-off activities; snd Leo Wilson, a retired. police officer w1,io consults with NCRC 
with respect to implementation of its traffic management plan; .The wi1nesses described scllool 
opera.tiom, including NCRC's need to expand its facilities and increase its mnnl)ment, and 
discussed traffic conditions and tbe effedi11eaess of the Applicant's traf5(c management plan. 

The AppUcant proposed new eonsnuction projecr.s on the subject pmpe.ny that would, among 
other thiugs, wcrease the number of clasroom, available for the child development c:eater. Tho 
new classroom space was intended to enable NCllC ro eliminate cl~ms on the third floor of 
the main building and imtead devote that ma for use by school ad:rnitriswi-tors, and to reduce the 
number of children cnrentty in each clusroom (L ,. the "aroup size"). · 

According to the Applicant, previous Board orders did not limit NCRCis total 8DrOl~t or the 
number of children pemli'Cted on the subject property at any one time. While DOt r~ng a.ny 
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Board-adol>tecl limit on enrollmeni, the Applicant nonetheless requested penuissjon to iinerease 
the toml enrollment at tb6 child development center •ty 10 children" to bt!ing the ~ sizes in 
the new classrooms to their optimum levelJ The application proposed (a) to limit toi 120 the 
number of children OJ1--site at any cne ~ and (b) to limit the rotal emo~ent to 185 childrci, 
representing a base en:rolbneni of 181 and the flexibility to add 4 children/if' necessuy given the 
wc:atainly of the emollment process. The Applicant also sought approval to increase the, 
number of employees.at the subject property ro a total of 44.4 

Govgnment Jteports. The Office of Plamung f'OP'? submitted rfPOrts d'1tcd Pebraar;Y, 6,, 2003,, 
February 24, 2003, and April 29, 2003• and testified at the public hearing. OP imtially did not 
make a recommendation, pending its receipt of imormation !Tom other go,vcmme.nt a.gccies. In 
its second report, OP recommended denial of the applir.ation, citing advem irnpac1s related to 
traflio and parking. In its 5E.al r15port, OP recommended postpODD1$ consideration of the 
application ua.til the Applicant bad an opportunity to implement its .P,OlJOSc:d inmsportetion 
management plan and monitor compliance tor at least fow months from~ beg;nning of the Fall 
2003 school year. The Office of Plamring questioned whether the existing Playhouso bl)ildiq on 
the subject propeny actually ftrnctions as a second prinapal buildi-ng, rather than an 'accessory 
building, and whether ZOJlm8 relief from 11 DCMR § 3202.3 W0UM be JeqUhm for the 
additional new buildmg pzoposed in the application. · 

The Deputment of Transportation (''DDO-r-) submitted reports datedj Febnlary 5, ,2003 and 
April 14, 2003, and testified at the public hnrillg. DDOT did not $lppmt tho ~licant's 
proposal due to concerns about transportation safety. According.to DlX)T, the proposed JJ.eW 
constructioo and $Ubscqueat increase in staff and enrollment at the subjt;ct propeny would h&ve 
au advcne impact on parking supply, would create dangerous end o1h~e objectionable tr3ffic 
conditiODS, and would :Increase vehicular volinne on neighboring streets. 

In its secoJ1d report_ DDOT desarlbed tmee options that could impro~ the safety of existing 
mdlic conditions, while acknowledging that none would c~vide a tj)mplete solution" to "'a 
frustrating and unsafe traffic situarlon" that currently exists on Hight~ Place. 1lae opuoJ'l9 
were: {i) adjust NCRC's traffic generation - i.e., require NCRC to reduce the traffic cm. HJsb]and. 

3 M discmsed m !Im Ordc, Ebe Board ptl'\'iou&ly appmvacl a· Dllldmw:ll 10tal =olhnepl of 120 ~ at the chiJd 
dcvelopmem oentar cm me 111iject propmy. ID -=cc, ex A,plicam aalllbt m t1ds ~&a1ioza to haw. die Bomd 
ratify its 0Qffl:11t \1DSIZ1Cdold enrollment of 171 cmldran md, m the same time, ll1Q\V an mcreuc df JO children 
above lbax fi,me 18 fm newly autbori=d bate =-ollmmt, with a ,otmtlai maximum e:mollmau of18.S c'hiJdcca. 
Because me Board &di i1f/ra mat there is curnmly an 1Z1rO!lme11t Olp of 120, me BQWd ucm tbe applic;;a.tion a.., a 
requesrto inaEase earcllm=t by 65 cbildrezi. · 

• Al, discussed in tb:is Order~ the Board previously approved a JN-c.immn of 21 -~• at the child developmtlllt 
eentcr on the siibject pl'Ollen:y. NCR.c cux:rauly employs a toral o£ 38 people ~8 Ml..zime aad 10 puMb:Dc 
employees), which die Applic:an.t ccmsi4mB 32 •4fwl..tiJM equwallDt" em~ ! Tbe ApplielflE requesied to 
iacMst !bi; ad of me chil4 dc:vtlo,meni cmter tQ 38 •'!iU-dme equivalent" emp)b)MI by lddq six tbll-time 
emplo~ bri.D.ging the fO'ta1 aumbar or employees at the subject piopcny 10 44, h )¥ids eamlbPcal,:tbe Applicw 
in ~ca soup, iD Ibis applio&tiOA w bave 1hc Soard rad1)r itS cunmr ~tioned zimablr of employees at 38, 
and, at the same time, allow aa im:raua of lfx employees above, mat figure II it, nsw1y ~ maximum 
number o£ employ111 at the site:. Because tbs Board bell 111/ra ?bat tba-e ia ~=Jntb, • mtf cit) of 28. the Ballt'd 
'111d 'lhc ,pplicatfonaa a request to btuae me Dumber of employaes by \6. 
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:Place by decreasing enrollment or reducing vehicle trips; (ii1 implm::nent ~ regulatOt)' solution. 
such as NCRC's proposed transportation mav,a.gement plan; and (iii) impl~ent an engJneering 
solution, jncluding the possible designation of Highland Place as a one;way westbound .road 
from Newark Street to 33n1 Place, so as to use the cwrent westbound lane~ the traffic quege at 
NCR.C and the current eastbound lane as the through lane. DDOT noted that traffic e.tmll'tesnent 
issues raised in conjunction with NCRC-genera.ted traffic; such as illqal parking, blocked 
driveways, and .nmning stop signs, could not be easily addressed with a~tional regulatoey or 
traffic engineering solutiom. 

By memorand'Wll dated D~er 16, 20025 the Departnlent of Health (i:>olf') rccom.mended 
approval ofNCRC's application for continuation of a child developmd, center with·monting 
and a:ftemoon prograins.. DOH recommended that :NCRC be allowed toicontume its program5 
for l 08 children, ages 2.S tbrough 5 years of age, consistenl with its cmmJ.l licemure capacity. 

By letter dated February 5, 2003, the Departmc:nt of Human Services, Office of Early Qnldhood 
Development indicated its suppol't for the applir.ation, citing the in,,portabt service provided by 
NCRC and the need for additional licensed child care centers. 

By m.emomdum dated J'anumy J, 2003, the fire and Bmergency Medi~ Services Depanmmt 
recomaiended approval of the application, provided that the new amsb:llqtion met building code 
reqajrements.. 

ANC Report. At a public meeting held JanuaIY 27, 2003 with a q~ Jixesent, ANC 3C pusecl 
two resolutions concemiq the application. In Resolution 2003-001, apP,roved by a vote of 9-0, 
ANC JC recommended demal of the application. According to the ! ANC, the Applicant's 
proposal to increase studait enrollment and staffing would aggravate ~c problems associated 
witb Clltreo.t operation of the child development center. In testim011y at the public heiring, ANC 
3C contended that the applicatiOl'l should be denied because the Appli~ was in violation of 
conditions of approval adopted by the Board in prior ordem; beca1.1So :of objectionable trafl.ic 
conditions in the vicinity of the subject property. exacerbated by u:aaa:fe practices by vehicle$ 
dropping off and picking up children from NC:R.C; because 1he size and location of the proposed 
DBW construction would create adverse noise impacts and obstruct light and air to neighboring 
properfjes; and ~~~ granling the applicati0J1 would impair the purpo1e and i11tent of the zone 
plan. . .-•• .. 

By letter submitted June l 0, 2003, the .ANC indicated that, at a reJUlariy scheduled public 
meeting on April 28, 2003, with a quorum present, ANC 3C voted 8-0l with one abatmtion., to 
oppose my variance relief for the Applicant, because tho Appli~t had not satisfied the 
rcquireuumts for lhe variances. With reprd to § 2100.S, ANC 3C argued that the proposed new 
Caaiage House would. tzium- a new parking requirement as a principal building that had not 
been certified as comribumig to the hisioric district. 

Part:i9s in Su.ppqt. The parties in support of the application testified ~t the child d•velopment 
facili1y cutrently operates without causing adverse traffic impacts, and 4escribed the Applicant's 
lleed for additional space to can:y out its pu:rpose as a child developmen~ facility. 
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Pmgns in Support. The Board received numerom letters and heJ!Id testim~y from Dino.persons 
in 6Upp0xt of the application. Persons m support genetally described thejattnl>utcs of NCR.C's 
educational programs, its need for additional sp~ the design of the proPiosed new b~ding so 
as to be compatible with both character of the historic district and the sµm,undmg ~dcatial 
neighborhood, and tbe Applicant's succ~ful efforts to miniwize adverse im~ ~ to 
traflic and parlci:ng. 

Parties in OpposJticm. The parties in opposition px-esented ev.idence and ~timony D"Om several 
witnesseia including persons who live near the subj~ property; Stephm/Pcterseo, an expert iii 
tra:fflc planmng; and Robert Schwartz, an expert in architecture and pl~ng. The parties in 
opposition gc;perally argued that the application should not be gnntcd beqause the Applicant has 
not complied witb conditions of prior zoning approval, and because 9peration of the cbild. 
developmea.t center cm:rently gene.rates adverse impat.1S that would ~ exa.cab&ted by the 
proposed ~ansion,. meluding objectionable conditions co11cerning tr~ patking. a:ad uoiae. 
According to the parties in opposition, the Applicant's ttansportation IDIDagement plan bu not 
been effective in eli1:ninatmg UDS&fe conclitiom or decreasing trafiic co!1pStion on ncigbbo.rhood 
streets caused by student drop--offl and pick-ups, in part due to inad~e sopervision and 
enforcement of the plan by the NCR.C sta:fr. 

The parti~ in apposition also objected to the pe.ice:ived institu.tiontd c1-acter of the proposed 
expansion, and con.tended that the new coDSINCtiou would be too lerge knd tao close; to nemby 
houses, infdngina OD privacy, blocking views llld sight lines, and d:iudni!tldng light end air to the 
residences. Concerm were raised about stmm water management and the desttuction of trees, 
both dmina and e.fts' the const?uction oflbc ])Z'OPO$ed expansion. 

Persons in Qpposithm, The: Board received llUU18rOus letters or beanl ~ny m opposition ta 
the application from 33 persons md ~ the Federation of Citizens ~ociations of 1he District 
of Columbia. Persons in opposition generally opposed tbe expansion of~ institutional use iu aJl 
area zoned for single-family detached dwellings and. contended that lfCR.C had outgroWll its 
cmre.nt locati0J2; 12iar the uew co~on was not taecdcsd but wO\lld. ~ objectiODable noise 
imp~, especially from ab' conditionina equipment; and that au increase in eruolmleot would 
exacerbate existing adverse traffic and parking conditions 85$0dated with the f?pera'lion of the. 
child development :ti.cility. 

Delibgtions. At a public meeting 011 January 6, .2004, the"Board inftially voted to deny the 
entire application. On February 17, 20041 tbe Board announced its inteq.tioo. to deh"be:rate furthm­
on the application. At its public mectia& on March 9, 20041 the Boan! /voted on itS OWJ1 moticm. 
to consider the Applimnt's prop01ed new construction separately :froni its proposal,to increase 
enrollmCJlt and the number of employees at the Sllbject property. the Board scheduled m 
additional public IJleeting to deliberate further on the proposed new ~nstruction, aau1 voted to 
reopCJJ the record to pamit tho parties to submit written informadou conccming the new 
construction proposed by the application, _particolarly with respect to! iu compliume with the 
requir~ of 11 DCMR. §§ 20S.6 and 3104.l. At a public meetiqhcld April 13, 2004, the 
Board voted to approve the application with respect to the new COnstl'll~on. only. 
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Alleged Ex Parre Cgn.w:ts. By letter dated Aprll 2, 2004, the parties in ~osition req•ted an 
evidentiary hearing on alleged ex parte co,:nmunications between the Appli~t and 1he Office of 
the Corporation CoUl'l&el with reipeCt to the Board's decision to reopen irp dch"bmatiom on the 
application. 5 1n a response submitted April 8, 2004, the Applicant opposed the motion,. arguing 
that there had been· no improper ex par1e communications betwefm. the ~Iicant and members 
of the Board, and that communication with the Office of the CorpOIJltion Counsel is not 
prohi"bited ex pfJ.Tle communication.. 

Motion to Di§9ualift Cbainnan §lld Vacate I)ecisiom. On July 8~ 2004, ~ motion w~ filed by 
the pazties in opposition seeking to disqualify the BOl?d's Chabman on SJi>unds of pm~ bias 
and to vacate certain decisions of the Board. 6 The motion allepd a/ personal relitionsbip 
between the Cbainnan and a person mvolved in~ proccedillg in support ~f the application. and 
asserted that decisions made t,y the Board by votes taken on March 9, 2004 and April .13, 2004 
shQJlld be vacated in oniCJ." to avoid taint:ins the proceeding. In its resp~. tbe Applioant urged 
the Board to deny the motion for failure to allege facts sugesting '18,i my inappropriate 
relationship existed at the time the relevant decisions were made. On J'uly 19, 2004, the parties 
m opposition filed a supplmait to tho motion to provide evidence in suppott of their allegations, 
mclud:ing evidence that the Cham:mr4 and the other peteon - who had been a member of the 
Applicants board of 1rustecs un.t\1 April 2004. eJ1d who had aubmiued ~crs iD support of the 
application - had, Inter alifl, engaged in a a>nve:rsation in Januaiy 2004 outside the school 
attended by their respective cbild:r=. 

At a public meeting on July 27, 2004, the Cbahman. recused himself prospecti'\rely lfrom this 
proreedUJB on the groun& tbat there may be an appmmcc ofbiu. azui ~• Boaxd vottid to deny 
the motion t.o disqualify the Chairman and to vacate its decJsion 

FINDINGS OF .ll'ACI' 

The Subject Property and Surrounding Area. 

l. Tbe wbject property is located at 3209 Highland Place, N.W. (S~ 2072, tot 30), in 
the Clevelaud Parle neighborhood of Ward 3. The subject propetty is a large uregulady. 
shaped lot on the north side of Highland Place between Ashley Terrace and 33""' Place. 

· 2. The tot area of the subject property is 4S,208 square feet. Tlie Sllbject prdpez1)' is a 
through lot with :frontage on Highland Place and Ordway S~ and has a Jignificu.t 
change in gt3de - approximately 20 feet - ftom Ordway S~ up to B'CgbJhnd Place. 
The slope has been partially regraded and temced to provide sp~ for a playpomid. 

1 On May 26., 2004. the Office of the C01JJoration C0uuac! was r=amed tbe OSae of)flle Anozuay Oe:nml fbr ,he 
l)~trict of Cohlmbia, ~ Mayor's Order 2004-9~ Sl D.C.R. 60$2. 

0 The motian 'WII oriafually submitted JUDe 16, 2004 but wu ietl.lnlBd by tbs Office af Z0DinJ as WlilDCI)', Oz:i me 
advice of zhl Of6~ of'tho Atr.OZDe)' General. the Office of Zoniog acOC}fflld die moiion !for filiq OD Jul)' 8, 2004. 
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3. 

4. 

5. 

6. 

7. 

The subject property is improved with a large funner residence builit on the ~tern 
portion of tbe lot close to Highland Place (the "main buil~'), and a :smaller 
ombuilding (lcnown as the "Playhouse'') located at the _rear of the lotj near the ceac,:r of its 
Ordway Street frontage. A small mainteaance shod is located at ~ rear of the lot near 
the eastem property line.. 

The main building bu three stories and • basement, and hoUSCII a tbtal of six cl~srooms 
on the three 1taries. 'Ihe Playhouse, which has one stoJY and a ~asement, is used for 
multiple pmpose.,, indudiag a h'braey/reading room, optioual prqgrams (that is. early 
aniva1, lUJlCh. and after9cbool progrmn,), a motor skills room, teacher/parent meeting 
space, a music room, and oceupational and speech therapy spaces. 

'Ine fenced portion of the subject property has several lap trees, ~ terraced playground 
with play equipment, and a paved bicycle course. Tue pla~ is used continuously 
throughout the school day, and is open for neighboihood use when school is not in 
session. NCR.C doe.s not utilize any off-site play area. 

The subject property is localed in the Cleveland Pm bistoric ~ which ~ listed in 
the D.C. Io.ventoey of Historic Sites and the Nllional Register o( Historic Places. Th 
main building. a Colonial Revival-style house, was constructed in. 190S, and the 
Playhouse was built in 1915. Both buildings have been designatei!J as cournoutiJJg to ibe 
bistoric district 

The subject property and areas to the east, wes,:, and south arc zo• .K-l-B. PrQpertie.9 to 
1he north across Ordway Street are zoned R-2. Development sprro1mding tbe subject 
property is primarily large siagle--family dwelling& 011 woodcji 1013. S:iqle--&mily 
detached dwellings abut the-subject property on both its wt Cid West sides. 

Preschool operattom 

8. NCR.C was founded in 1928 as a research center/school for cbildreZJ, and moved 1D ita 
cmrent location in 1930. In 1998, NCRC applied for a new ce.t1ificate of occupancy to 
increase the .number of cbildml·at the child development cc:oter fJ:om 90 to 120., and W8$ 

direc,ed to seek a special exception. The Board approved, subject to CODditiom., an 
application Ul1der 11 DCMR f 205 to establish a child de\l~mmt cmter for 120 
studems, ages 2¾ to :five years, mid 28 staff 7 · 

7 'lbe l998 proc:eediZJg, .Application No. J 6307, :resulted ;n iwo 5ummarY, ordm. to.owfq 1 ~ a ]IIDlWJ' 
Zl, 1998. die Board wred 10 approve, b)' beOC:h dcdsioa. an appli"tfcm "to utablub a1eh1Jd ~ cezua: mr 
120 IZDd=Is.ages 2~ IO h years ad 28 ndE'' 'Ille Bm summary mder, issued 1.um. 17., 1998, qulicar.ed. fbur 
coadltl&:ms of approval, which speclied: (i) 1 mm ot 15 yean; (ii") tblt the "lamdmwa num"ber of Ql1ildmi shall no, 
ex,ctd 120"; (nQ dw tho "maximum. ul.lmlm otteachorl aad 5UppOlt 5135 wn not ~em! 28"; and (tv) that 1hc 
authorized hours ml days of opaation arc 8:00 t.-in. dwuah .5:00 pa. Monday dlroup Friday. 

M.eanwJwe, ma Board gramed ~ of die: applfcadoo u a public ~ ors ll'ebruary !4, 1998 upon 
lbc requc:s1 of ANC 3C. wbi.ch pm:,ted tbat 11jaadequare public nodcs" bad 11cm aiJvm for tbe 'Jaavary 21, Ul98 
Ji.earing. Followtu& 1 aco01Jd bc:armg, lathl April l, lHI, me Board voted May i 1991 lO appnwe die sam, 
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9. NCRC's certificate of occupancy (B00182078; i~ed November ~7, 1998) ~ts use 
of 'lhe basement, firsr, second, and third tloors of the building lo~ on lots 85~· and 866 
for purposes of a child developmem cemer for 120 children, agesµ¼ to S yem, and 28 
staff. 

1 O. The "Li~e for ·child Development Facility" issaed to ·NCRC jby the Deputmem of 
Health gives permission to operate a child development center with a maximum capacity 
of 108 childten. The maximum capacity is deter.mined according to the qwmtity and size 
of NCR.C's classrooms and the numba: of staff: 

11. The Board finds that the Applicant's child development center isjcapablc ofmeetil:ll all 
applicable code sncl licensing requiranents. 

12. NCRC has a total of 38 employees at the subject property. ~gb.t am :full-time 
employees (12 teachers,. one speech language pathologist. fi.vel usistant teachm, the 
executive- director, a business manager, a receptiomst, a ~opme:a.t direietor~ mur 
adudnlstrativc assistallt$, one maintenance person, and a~). The 10 part-time 
employees inolude teachers, a librariau, and an occupalioJlll therapist. 

13. The Applicant proposes to employ an additional six full-time '3'DP10yeet, adding four 
teachers, one xesowce teacher, and a main1e.oance person, for a ~tal of 44 anployees at 
the subject property. 

14. The Applicant ~nducts mom.in_. aftemoon, and full-day pro~ for children a.pl 2½ 
to S ycm. Cmre.a.t CIJX'Ollrm:at is approximately 171 clrlldren, ~o may atlel1d NCRC all 
day, in the momma or :in the aftcmoon OPly, or fewer than five d91 per week. 

15. After completion of the new construction pt0p0sed. in the applibltion. NCRC will bavc 
sufficient space to increase its licensed maximum capacity from 108 to 150 clu1d.ren. 

15. Child development centct operatiODS are conducted betweea 8~00 a.m. ancl.S:00 p.m., 
MOllday through Friday. School-related special events, such as ~ amnw ~km. party. 
are occasionally held on Satmda.ys. NCR.C also holds an annual back-to-school rdabt, 
which takes place during the evming. 

17. The ~licant operates an eip.t-week: summer camp program atl the subject property that 
follows the operation hours and staff patterns of the chiild developmcmr c:cntcr. 

application. the Summary Order Vpcm .R.lhearma. iasued Match .3, 1999, iDdicamd ~ condidom of appnn,al. Of 
the nine newly adopted conditiom, two addressed the same subject maner as conditicbis cosuamed m.'the ma ardc­
(d=-=si.q the teim of ap_p10val from 15 to eigbc yem, and maiu1aining lbe same ho'iu's and da.y, of OJ)em1i0Ql; the 
remaining se\'eU newlY. adopted ecmcild0r11 addres&od mauor& penajz:siq to traffic ~&ement. especially srudcDt 
drop-offs ud pi.elc-ups. ComiidOIJS adopted in the sc:cond order dui not addnl11 the caps cm. 11\.llllbffl of cbildrtn md 
11mplo:1US m, were set £onh in the applicatioo. and adoprcd by the Board ia dMI &tr ~det. 
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Admission is open to NCilC students and to the co~. Enrollment is 
approximarely 130 children, or roughly 80 percent of the school-year enrnlhnent. 

18. In 2002 NCRC ho.sted a workshop, held in the Playhouse, int=dcd ~ share beat practices 
with other child-development facilities in the District of Co~ NCRC closed the 
preschool for the day, notified neighbors in advance, hired tJae ;umfotmed p~DS to 
assist with parldng, and provided off-site panang witinhuttle serri~ for some 'Visitors. 

19. 'Ibe Applicant indicated that fim:i:re workshops would be held in lhf. new Caniage House, 
and would be limited to no more than three in any 12-month; period. Whmever a 
workshOJ) is condu~ the Applicant will close the preschool ~ the day, bire three 
uni:fonned persom to assist with traffic management, provide qfkite parla.tag for 30 
vehicles for 'Ille by persons attending the worlcshop1 and provide shuttle service :lrom the 
off-site parking to the subject property. 

20. :No other child developmct center opeima in the same square Qr within 1,000 feet of 
NCR.C. I 

Tbs Proposed .bpandon 

21. The Applicmrt proposes several new C0?1Slrlletion projem on the sµbject propaty. 

(a) 

(b) 

(c) 

ln the main building, the Applicant will replace a :rear porch CQ:ea. w,ith a new 
addition (one story plus basement) providing approxim~y 1,700 square feet of 
space for clasm:,oma and parenMeacher conferences as ~ as toilet facilities on 
the Snt tloor and an equal amOU11t of space on the ground level. . The new 
addidOD will also provide a tire stair 111d elevator access bi the main buidmg. 

A new building, known as the Caniaae Bouse, willj be constrw:ted at the 
northwest comer of the subject pI'Operty near the ~g Playhouse. The 
Caniap House will provide approximately 4,080 sqµare feet of space tor 
classrooms, ixidoor play and mot0r space, and toilet ~es on the around level, 
and-almost 2,000 square feet of clas&toom space end an outdoor pbiza 013. the 
upper ]ev"el. The Caniage Ho~ will be one stoiy with ~ement, but will appear 
as a two-stoey building on tbe Ordway Street elevation because of the sloping 
grade of the site. 

The maintcaance shed will be replac.ed by a larger/ stl'Uoture ~vidms an 
enclosun of 448 square feet for storage of bicycles ~d equipmem for yard 
mainimance and repairs. The new shed will replace /an outdoor 6WI8.IC a.ma 
displaced by construction. of the addition at the rear of th~ ma:in buildmg. 

22. The new constructions will almost double the existing builqiag area o,;i ;the subject 
propeny. Currently the total floor area is 9,500 square teet: aft~ completion oflhe new 
projects the floor area will be 18,000 square feet Howevert th~ density of development 
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and lot occupancy on the subject property will increase only ~igh~y; dens;ity will 
iucrease from a tloor area ratio of 0.21 to 0.40, and lot occup,ncy '}vl11 mc:rease from 10 
to 20 percent. 

23. After cmnpletion of the DtW construction, the rear yard at the ~ubject property will 
decrease from 46 feet to 44 feet, where a minim1JDJ. of 2:5 feet is required. The jSmallest 
side yard will dewease""lo lo fe'ef, where a minimum of 8 feet is reqillred_ 

24. The Applicant submitted an application for conceptual design ~ew by the. Historic 
Preservation Review Board ("HPRB'1. On Jammy 23~ 200.3t ~IB adopted• its staff' 
report recommending approval The staff' report stated that the CaJrriage Ho1.11e v,onld be 
t'genttally compatible in j1:$ height, orientation, rooflines, and materialst use with the 
residential character of Ordwu.y Street and the histeric distrid-" 

25. The Caniage House will be an accessory building on the subject WoP«tY, incid,ental a:od 
subordinate to the main building. The Boud credits the Applicapt's testimony that 1he 
proposed use of me Carriage House is related to the cdu~ti~ pmpose of the child 
development center, of a. sort customarily engaged in at child dev~aot cent=. 

Traffic Impacts 

26. The intersection of Highland Place and Newark Street is one blo~ west of Connecticut 
Avenue. Connecticut Avenue in the vicinity of the subject prop~ is a primmy arterial 
street that serves approximately 41,000 vehicles per day, Porter !Street is also! clusified 
as a primary arterial, while MacotD.b Street is a collector roadway. 34111 Street is a 
second4:y arterial street that s~es considerable commuter ~c. Othm S1netS in the 
vicinity oftbe subject property are CQll,Sidered local streets. 

27. Highland Place is two bloclcs long. nmning between Newark S~ on the east and 34m 
Street on the West. 'Ibe longer sep.ent of Highland Place. bcs:weiicn im intersections with 
Newark Street and 33'4 Place, is not straight but anaJ.es twice -OJ!Lce near the intersection 
'With Ashley Terrace and again just east of the subject property. : Highland Place ig one­
-way eastbol.1%Ui between 34tti Street and 33"' Place; the rem.aindcr- allows two .. way traffic. 
Higbland Place is a nanow street approximately 25 feet wide.: The speed iimit is 15 
miles per hour. 

28. Highland Place is estimated to carry betwemi 700 and 800 vdmcles per day. NCRC 
aocout1ts for approxiniately 250 vehicle ttips per day, or 30 toi 35 percent of tho daily 
traffic vol'Luna on H:igb]and Place. 

29. Highland Place has nam>w sidewalks (approXimately follt' feot wide) on the npnb side of 
the rtreet. The south side does not have sidewalks. The south s,de of Ordway Street - at 
the nortbem edge of the subject property- also lacks sidewalks. 
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30. 

3L 

32. 

33. 

34. 

35. 

36. 

Children are brought to and depart from the subject propc:rtyj at schedul~ times 
throughout the schoal day, arriving as early as 8:00 a.m. and d~g 88 late, as 5:00 
p.m. The majority ar~ dropped off and picked up by ear . 

.Amva1s are scheduled primarily between 8:00 a.m. and 9:00 Lm. or at 12:30 p~ "MO$!: 
children arrive at the High.laud Place entrance to the subject prop~, althougbichildren 
who participate in the before-school program tue dropPed off ~ Ordway Street and 
access me subject property via the staircase at the rear of the lot. 

Most departures we scheduled at 11:30 a..m., 3:00 p.m,, or 3:30 IP.m. An ~-school 
program, conducted from 3:00 until S:00 p.m. in the Playhousei, was bepn •irl 2001. 
Generally, bel.'Ween five BJ1d 12 children attend on an',/ given dai. Departt,n;fiom the 
after-school program is via the stairs to Ordway Sb'eet. : 

After completion of the new Carriage House, cbildrm using c:l~ms in that building 
will be directed to use the Ordway Street entraff.ce 10 u to reduce/ the number of stud=it 
drop-offs 8lld pick•up1 on Highland Place. ' 

Generally, about 1 0 staff xnembe.rs are posted in locatiom on $abland Pl• and on 
Newark, Ordway, and 33nl Streets in the momings to assist witq student mop-off! and 
traffic J'lWllgement. In the aftnoons, six to eight statf memb,era assist wi~ smdeat 
pick-ups at locatiou including Highland Place and 33rd and )Jewark S~. Each 
vehicle displays a m=ber; teachers with walkie-wldes communicate the Dumber and 
walk the COJTCSPOnding ~d to the vehicle. · 

NCRC's statement af transportation prodedUleS, provided to p~ of NCR.C sti1dmt1, 
mst:raets persom drQpping oft or pickiq up children at the cbild development ~ ·to 
form a single line bl a designated part of the s1l'eet in front of~ subject property or, if 
tbat area is full, to queue at a wbite line painted on westbound Hi~ Place nst of the 
subject property. Drivers may avoid the queue by parking and !using the n,ar enmm.ce 
steps on Ordway Street to reach the child development center. D.rlvers are instrDcted not 
to tun1 around in drivewaY$, pcrlorm. U~tums., double.padc, or park conimy to posted 
puking~gos. , 

The Applicant has implemented a traffic managernmt pl.aQ ("'IMP'') ini=ded. to facilitate 
studePt drop-off and pick-up activities. ProvislOM of the plan ~ude that 

(a) 

(b) 

At 8:00 a.m. NCRC stuf' place cones at a number of l~catiom aloq Hi&]lland 
Place and Ordway Street to mark driveways md ill~ parking spa.bes for the 
puzpose of discouraging preschool-related traffic from p~king there. 

At 8;30 a.m., some NCRC staff, wearing onnge vests, take tb.ei:£t place.s on 
Highland Place md on Newaix, Ordway~ and 33rd Streets, while .other staff 
membets take children from cars and accompany them to/ the classrooms. Drivers 
are not permitted to leave their vehicles. 
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A one-way uaffic pattern is in effect, whereby vehicles ,omma to NCRC are 
required to r.ravel only westbound on 1-figbland Place and are not pamitted to tam 
onto 33111 Place but 111ust proceed down Newaric Street tq the east enttance of 
Higblmd. drop off their children, and exit at Newark and 33~ Place. 

NCRC staffmembm remain on the street assisting SNdent ~offs-untµ.lt least 
8:S0. : · 

3 7. The Applicant recently improved its TMP through Uleaaut'BS that m1F intended to: 
(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

I.educe double standing associated with drop-offs by ~mg the: niommg 
mival time to 8:S0 a.Ill.; , 

J'ncrease NCRC's ovmig'b.t of student drop-ofis by biriq lWO unifm::tnc,l persons 
to momtor vehicles on HighJand Place between 8:15 and ~:lS a.m. and to direct 
traffic so as to avoid safety issues; 

Reduce the traffic volume during tbe mcnnins peak pmi04 py SClleauUDI "toms tor 
parerus of prospective students during nonpeak 1ra.f!c periqda; · 

Jmpn,ve compliance with the TMP by mcozpora1iDg ~ series of .escalatmg 
sanctions. including ,_ $250 flnc, svspemion, and P,OBSl'blc exp~sion for 
noncompliance, and by addmg u. p:iovisfon in tho NO.C ,mollmeat co;ntract that 
would allow NCRC to expel families who do not agree to .i,ide by the TMP; 

Assist cmorcemmt of the TMP by requiring p~:,1l and staff~ to place 
id=tiftcation stickm on their vehicles and to register , tag nll1I1bers with the 
Applicant; and . 

Improve traffic management during special all-sohool /events by hiring three 
\1Jlll0:rmed pmsons. · 

38, The Appli~ encourages carpooling but reoosmzes that ~ls for prescnoo!D are 
difficult in light of the ages of the children and car seat requ:frcm,mtL Around 26 NCRC 
nu.dent.a participate :in a CSip001 with at lea!t two children per vehicle. · 

39. Despite its location near the Cleveland Park Metrorail station~ the Applicant's offer o! 
MettOChek benefits to encourage cOIDilllitmg by public ~rtation, most NCR.C 
employees - appro."{D]lately 70 percent of the staff-driYe to the subject proper.ty. 

40. Patents of NCRC students may hire consultants (such as ! speech pathologists or 
occupational thenpists) to work with their children. Appl'.Oximately four or five 
cOilSUltants visit the child development center regularly. 
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41. 

42. 

43. 

44. 

Between October and December, patents of prospective students ~y tour N~C. The 
tours, which begin at 9:15 a.m.. and last an hour, are conductcc1 claµy for appro~y 
eight families at a time. Participants generally park on s~ ~ the vicinity of the 
subject property. 

Preadlnission play sessions are held in January and February, in which groups o~cbildrcn 
who are prospective NCRC students and their parents-visit -me ,µbject propei.iy, One 
group, usually involving eight children., is held per day~ fom days p~ week. E~ session 
lasts approximately 4S minutes. Previously1 play sessions bePD! at 8:45 a.m.., but the 
Applicant mdicated that future play sessions would be held latc::r iµ the day so ,as not to 
coincide with the pealc txaffic time. Approximately 300 appli~ are received each 
year, and approxim~y 90 percent of prospecti.ve students attend 8! play seslion. 

ANC 3C'$ resolution of JanllilIY 27~ 2003 stated that ''traflicl generated by NCR.C 
contlnues to be a serious problem to individuals resjdjng Qn th~ neighborini streets," 
notwithstanding, the Applicant's effon.t to regulate the flow of traffic to an'1: ftoJD the 
school. 

The Board credits the testimony of DDOT 1hat vehicles putici~ iu studcmt!drop-ofts 
and pick•ups at the child development center create c=gesticm on a local street. Based 
on a traffic and parlang assessmcut provided by the Applicant., bDOT detmmned. that 
student drop-off and pick-up activities for NCRC"s four prograDJS (m.ollWl& 11:ftcmoon, 
full-day, and lunch) overlap, with the n:iajority of the children aqiving mid dqpa:rting in 
vehicles. DDOT indicated. that bstweer.a 8:00 and 8:50 a.m., a tqtal of 106 studeats are 
dropped o~ using 82 vehicle,. The SO children participating in ~• momm1 pa,gratD are 
picked up between 11:20 auc:t 11 :40 a.m., overlapping with the dn,p-off' time: for seven 
children enrolled in the lunch program (who atrive betWem 11=2S and 11::35 a.m.), so 
that 48 vehicles mrive at and depart from tbe subject property ~ a 3S-minute period • 
.A:i1'additional 53 childreu, using 35 vehicles, are mopped off.be,tween 12:30iand 12:S0 
p.m. for the aftemoon program. A tolll of 102 studcmtl (participatiDS in tb& tun-day or 
afternoon p?OiJ8lllS) ate picked up between 2:SO and 3:40 p.jm., using 6d vehicles. 
DDOT•s field observatioDS showed that appro~y 70 percent of NCRC studeuts use 
the Highland Place entrance, while the remaining 30 percc:nt :use the Ordway Street 
access. 

4S. lhe Board credits DDOT1s tesmnony that the existing COlitip.ration 01° tile area 
designated by NCR.C for student drop-offs (the white line painted Pl the streetito iudicaie 
the start of the vehicle queue) creates danserous conc:litiom. The queue line is in the 
westbound lane of Highland Place, rather 1han along the cur&, so that vehicles may 
double-patk for ~ long as 10 minutes while waiting tc reach tb:e subject property. The 
queue line extends east toward Ashley Terrace, so that through "8f(ic intendihg to avoid 
the queue line USC$ the eastbound lane while traveling west on !Highland Place past the 
subject property. Sight di.stances are limited due 10 a subsrami~ downhill grade change 
around a CUl'V~ uear the iniersection 0fHiablai:ld. Place and 33111 Place. 
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46. The Bo8l'd credits the testimony of DDOT and parties in oppositiqn that some ,ebicles 
coming to the subject property to drop off or pick up children U'OD1 ~CR.C do not always 
COlllply with the Applicant's rransportation procedures or ai,,licable repla1ions. 
ViolatioJJS include approaching the subject property tra.veling east: on Higblm,i Place, 
then making a U-tum at Ashley Terrace to join the queue lino he,~;ng west; parking on 
streets wbere parkmg restrictions sre in effect; pamng so as to block private driveway 
enttances; double,,parking; i:nii fallmg·msrop at stop signs. 

47. Pursuant to the Applicant's TMP, drivers are not supposed to leav~ their vebicl~ but to 
utilize NCR.C swf to assist with student drop-offs and pick-ups /by escortiq 1cbildren 
betweei1 the vehicles and the subject property. However,, the Boanf, credits the testimony 
of the parties in opposition that during student drop-off and pick1up activities,. vehicles 
may be parked- sometimes illegally- while the driver walks the child to or ftan'l NCR.C. 
Particularly in light of the nanow, obstrUCted, or absent sidewa.lks. pedestrians often walk 
in the street while approaching or leaving the rubject property. · 

48. The Board credits DDOT'a concl\JSion that student drop-<>:fis ~ pick-ups ~ NCRC 
presently create "a ~a.ting and unsafe traffic situation" on Highland Pl~ The 
c,dsting operation of the Applicant's child devclopmo.ut center is~ adwrsc traffic 
impacts in the vicinity of the subject property dDc to the high volume of school-related 
traffic Oll DalIOW local streets during periods of student drop-offs and pick-ups, As a 
consequence, the Boaul finds that the child development ccmer qn. 1be subjecti pxope1t:,, 
as a result of its present unauthorized level of emollmen.t, creates objectiomble ttaffic 
ODilClitioJJS and unsafe conditions for picking up and dropping off~ 

Sufficient Parking 

49. No part afthe subject property is used for parking. Pursuant to 11 DCMR. § 2100.S, no 
additional parking spaces are required on the subject pmperty *PJ'te it ccmtn"butes to 
the chara.c=-of the Cleveland Parle hisr.oric district. 

SO. Most on-street parkiDg spaces near the subject propeny are lbcaied in zoiies where 
parldng is restricted to a rwo-hour maximum for vehicles wi~ the applicable .zo.=. 
sticlcer. There are 50me unrestricted on-street paricing spaces in the vicmiiy of me subject. 
propc:tty, including three Dll Highland Place, as well as on Ordway Sueet at the north 
edge of the subject property. ' 

s I. Many houses in the vichdty of the subject property lack space lfor off--street !puking to 
accominodate the residents' vehicles. · 

52. Demand for parkmg on The streers in the "Vicinity of the subject ~pert)' is ~ generated 
by nearby comtJJercial uses on Cormecticut Avenue and ht CODIQluters, ll9ing the 
Cleveland Pmk Mmorail station. 
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53. 

S4. 

ss. 

NC'.aC staff parlc on streetS in the vicinity of the subject ~' incl~g the 
unrestricted portion of Ordway Street abutting the subject propeny. 

The child development center regularly attracts numerous visitms tQ the subject poperty, 
including comultants assisting current students and the families of F,spective students. 
The xnaiotjty __ arrive by vehicle and park on neigbborhood stteets ,n the vicinity of the 
subject property. 

The Soard finds that the child development center on the subject P,10,pet\Y, at ~ present 
levels of staffing and enrollment, does not provide suffic.ieat off:.stteet patking spaces to 
meet the reasonable ueeds of teachers, otb~ ~ployees, and visi~. 

Other Impaca 

56, 

S1. 

SB. 

S9. 

60. 

The Applicant does not use amplified sound a., pan of its daily oii,erations but has 'used 
amplificts at special events twO times pe:r year. The Applicant ~ that in die future 
amplified S011l1c1 will not be~ outdoon; on the subject property. 

Mechanical equipment, cmrently located on one sib of the main bµilclin,& will "'8 moved 
to the roof of the new addition at the rear of the main buildina, wht,re a mansard!roof will 
conceal the equipment and rmtipte any noise impacts. · 

ANC 3C's :resolution of January 27, 200! stated that •'ne!Sh~J.bave complained that 
NCRC events have generated unacceptable noite level!," speeq:Lcally with ~t to 
noise from "commercial air eondi1icmin, equipment, and ••• 4c close pwiimity of 
students/staff in the proposed classroom space desiga.ai:ed for musi4= and gym:aastics . .., 

ANC lC's resolution of January 27, 2003 also stated tbat 1n>memus surrt>\1JUtiq 
neighbors, especially those living cm Ordway Street next to and atjross from N~ have 
ex.pressed objection to the proposed new buildmg due to adverse !iznpacts teSUlting fiom 
diminished Sllllligb.t .... " 

The Board finds that tJie proposed new CODSU'llctiOD -at the child/ devel~t ccnter is 
located .and designed so thar then 'Will be no objectionable~ on adjacent or neamy 
properties due to noi.s(; activity, vil'll81, or other objectionable COtfditions. The· Applicant 
has addressed potential adverse noise impaots by indicating its int~t not to use. amplified 
sound outdoors, and by relocatiJlg mecbanical equipment away from neigh.boring 
residences and behind a roof enclosure to muffle the associated sound. The Baird is not 
persuaded that other conditions de.scnocd by the ANC or parties m opposition constitute 
o'bjeclionable conditions. The light BJld air impacrs of the new construction will be 
minimal, given the large proportion of the lot that wUl remain open and considering the 
siting, height, and massing of the new construction projects, which will be rmaller thm 
development permitted as a matter of right on the subject property,. 
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61. The Board finds that no special treatment in the way of design, s~s ofbuil4in_gs, or 
planting, beyond that proposed by the Applicant, will be neceasa,- t0 protect ad3acei1.t 
and nearby properties. 

Harmony with Zo~g 

62. 

63. 

64. 

65. 

The subject property is zoned R ~ 1-B. The pmposes of the R.-1 distdct include to :stabilize 
and protect quiet residential areu developed with one-family detaghed dwdli:ngs, aJld to 
promote a suitable environment for family life. 11 DCMR. §I 20Q.1-200.2. ~e R.-l•B 
zone provides for districts ofhigher densify than the R•l•A zone. U DCMR § 200.l. 

The new construction projectS will conform to applicable zo~ requira:nmt& with 
respect to lot occupancy,. heigbt, bulk1 and side and rear yards. 

Th.• Board finds that. with respect to the proposed new co~ 011ly, the requested 
special exception will be in harmony with the general pmpose ~ intent of the ZOJJin& 
Regulations and Zoning Maps and will not tend to affect advezsely:the use of neipboring 
p,:operty. 

The Board does not find that the new construction will create ~"institutional: campus" 
inappropriate in an ~ ·2011ed for single-family residences. ·1pe !iZe of ~e subject 
property, wbile latg1; has not increased, but rema,jn9 a smgle lo~ in a neipbm:hood of 
relatively large lots. The principal buildmg on the lot will te1X!,1iD the lazp ColoJJial 
Revival former residence, with smaller accessocy buil.dinp lo~ted at the ~- The 
Applicant's proposed desigii- which was found generally compatible with the residential 
character of Ordway Street and the historic district by HPRB ..;. emwcs that the new 
construct.ion will not overwhelm the site. 

CONCLUSIONS OF LAW AND OPINIO~ 

Procedural Issues 

Be~ readrlng T.h.e merits of this application,- the Board will address ,itbree proc~ iffllCS 
nised by tb.e ANC party and the parties in opposition concem.ing: (l) the Board's decision 10 

reopen the record to consider the Applicant's construetion-,.-elated ~ separately from the 
Board'$ decision to deziy the increases in enrollmmt and employees; (2) allegccl ~ pa.rte 
communications betweu the Office of the Attomcy General and .Applicant's coumel; and (3) 
motions to disqualify the Chairman and vacate prior VOlCS in which he patticipaterl. 

1. The Reonmms pf the .R.ecorg 

By letter dated March 22, 2004, ANC 3C protested the "cxtra0rdinaxy•/ action of the: Board 0 to 
rescilld in pan a.ml reconsider in paif1 the decision made Janua:cy 6, 2004 to dany the application 
m its entirety. The A.NC miscbaracterizecl the Board's action as a recons~on. This is not the 
case. A decision is not final until tbe written order is filed in the r~ and sen,ed on the 



MAY-02-2005 13:15 
..,._,••-,-r-·•-·· P.23 
Pagel7 

patties. 11 DCMR § 31:ZS.6. Until the decision becomes final, the Board~ deliberate u many 
times as it finds necessary; nothing in the Board's Rul~ of .Pxactice and jProceduro limits the 
number of decision meetings permitted to decide an application. The Board often conducts 
several dccisi011 meetings on complex applicatiOJlS, and may revisit a vote prior to issuing a final 
written decision. 8 

2. Alleged Ex Porte Contacts. 

The Board finds no merit in the motion filad by the parties in opposition concemmg a.Ueged ex 
parte communications between the Applicam:'s coW2SB\ and the O~ of the Corporation 
Counsel (oow the Office of the Attorney Gmlenll). As the Applicant conet:dY :aoted, there were 
no improper a parte eoinmunicatiom between the Applicant or its counsdl and members of the 
Board, and communication with the Office of the Attomey General is not proln"bited ex partc 
COIXm2unica1ion. 

The Board is required to make its decision cm an application on the exclusive nco,,d of the 
proceeding before the Board. 11 DCMR § 3127.2. 'Ibe Boan:1 may seek 8I)d receive legi.1 lldvice 
from the Office of the Attorney Oelcral at any ume. 11 DCMR § ~102.4. The Zomn& 
Comn:iission Procedum, 11 DCMR. f 3000 ,t seq., which are also applicable to tho Board, 
provide that in °any proceeding tbat is a contested case ... all member1 of.th• Commission shall 
be prohibited :froxn receivins or panicipating in any a parte commuuibation televant to the 
merits of the proceeding.'' 11 DCMR. § 3023.1 (euip~• added). 

Be.:ause the Office of die Attoatey Geaer.tI (''OAGj is not a manber oftl;ie Board-and is not a 
vier of fact or doaision-maker in this proceeding - no cormnunication with OAG can constitute 
an a parw commumcation within 1he meaning of the Board'• rulea .. the rules pte$Cribe a 
advisory function for OAG> which does not, and camu>t, substimte f'or the dccilion-makmg role 
Qf the Bod. Thus, any materials pro\'ided by a party to OAQ are aot improper "" p,;,r1, 
cor:mn\lrUcatiOXIS and do not compmmile the firimess of " contested case ~ long as the dcdsicm 
issued by the Board is properly based on uoonsideratioa of [theJ exclusive record" compiled 
during the admmistrative proceeding. D.C. Official Code § 2 .. 509 (2001 ). 

3. Motion to Disqualifiabe·ChaiJinm@ to Vacate n_,;,om. 

On July 27, 2004, immediately prior to the Board taking up the Mo~on to Disqualify, the 
Chanman of the Board of Zoning Adjustment prospe«ively disqualifiedihim.self' &om the ~ 
The Chainnan's decision mooted 1he Motion to the extent it sought prospective diaqv.llification, 
'but left to be decided it.s request to make the 4isquaU:Bcation apply ~vely IDd vacate me 
Board's prior decisions in this case. Removing the Chairman's past~• would result in the 
reinstatement of the Board's January 6, 2004 decision to deny all aspecra of'the applicatio~ 
mcluding the portion requesting permission to wuienake new constructi~. 

1 Se,, e.g .• Application No, 16875 (March l, 2004) and Gage v. D.C Boo1'tl o/Zonb,tlA.cfirarmenl. 731 A.2d 1219, 
122 I (D.C. 1999). 1 
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The Board .finds that the Motion a:ml all materials offered in its support jprescnt no 'basis for 
disqualification or vacating the earlier votes. · 

The District of Columbia Court of Appeals has held that: 

~e is no conttolllns statute or board regulation goveming the ~alifi~ 
of board members. In order to insulate the administrative process ~ its decisi07:1 
makers ftom. prejudice and bias, it has generally been recopized Jthat the sanie 
rules requiring the recusal of judicial officers are applicable to ~Clllinistrativ,, 
officers who act in Ill. adjudicative or quasi-judicial capacity ••.• In ~e absence of 
a statute pro'Viding otherwise, a judge must recuse himself when h:{s alleged bias 
arises from a source outside the •'four comers of the court-room/' and results ~ 
an op.inion on the merlt.s on some basis other than whar a judge 1~ from his 
participation in me case. tt 

Moni3on v. D.C. Board of Zoning A,djustmenr,, 422 A.2d 347, 349 cb.c. 1980) (cita1ions 
omitted). A legally sufficient claim of personal biu reqwres that: (i) the ~ (alleged.) must be 
material and stated with particularity; .Cii) the facts must be such: that. if ¢1.Je, would convince a 
reasc.nable person that a bias exists; and (ill) the facts must show the bias ta personal, as opposed 
to judicial, in nature, In re Bell, 373 A.2d 2321 234 (D.C. 197/); Ya,m v. D.C. Boa,d of Funua.l 
Directors and Embalm,rs, 441 A.2d 246, 250 (D,C. 1982). 

The lloani is not persuaded that the patties in opposition ha:ve stated a l~y suflicient claim of 
petSOnal bias by tho Chaur:nan in this proceeding that would wamnt hi~ di8qualificiticm. The 
facts alleged by the parties in opposi1ian indicate that the Chairman ~u ~ with a 
~ with an affiliatioii to the Applicant, b1lt the only evidence of a: rela.tionsbip beyond a 
potmtial chance =counter of people active m. their comm.unity occumd after the hearing was 
compleied, the record was closed, and th«: Board bad voted on tbe appll~on. The Board does 
J10t find that the facts alleged by the partiea in oppositiOn, if tme. wouldi convince a reasonable 
pcnon that a bias existed by the Chairman in support of the Applicant. '11:\t Chffllt'1an conducted 
all proceediJlJ!,' in " macner that was fair to all parties, consistent with ~e role of tho. presiding 
officer as set forth in § 3 t 17.3 of the Zoning RegulatioDS- The Cbabmaii did not "advom.te" OIL 

behalf' of the Applicant during the Boaxd's deh0eratiom but stated his own .finclinp and o~m 
bued on the evidence m the reco.rd compiled by the Board. 

Even if disqualification were wmanted, there is no buis to vacate the ~or votes~ 1ibe United 
States Supreme Coun has held, under analogous circumstances. that a detcrminatioD of whether 
a vote should be vacated is based on three factors: (i) the risk of injusdce to the p•es in the 
case; (ii) the risk that denial of the: rclitf will produce mjustice in other cases; and (iii) the risk of 
undemnnfog the public's comide:ace m the judicial process. Li/jlbD"g v. Healt~ ServlaJ 
A.cqui.sirion Corp,, 486 U.S. 847,864; 108 S. Ct. 2194; 100 L Ed. 2d iss (1988). The Board 
finds no risk of i.qjustice to the parties in this proCNlding based on ill copclusion tbat the public 
hearing end decision meetings were conducted properly and were not tainted by my alleged bias 
on the part of the Cha.irnian. The .Boatd compiled a voluminous TSCOrd and conducted n'UUlerous 
public hearing sessions and decision meeting, in consideration of this application, allowing full 
pan:icipation by all parties snd ample discussion of the meritS of~ Applicants· requested 
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zoning relief by all panicipating members Qf the Board. Similarly, the Boatd finds DO =son to 
conclude that a decision not to vacate certain votes in this case would risk 9,rod.uclng inju,stice in 
any other case, or would undermine the public1s corr.Bdence in the process! bnplemcnted by the 
Board. Rather, the Board,s adherence to its Rules of Practice and PIO~ md the pro,pective 
recusal of the Chairman in this case demonstrate the Board's commitment to ensurlng that the 
.process is fair and im~ ~~~iding even.~ appearance of impropriety. 

The Board's vote to deny this motion was unanimous, with all three rmnaiizdng Boanmiembers 
voting in favor of denial. Included in that tally was the vote of Boardnjiember Ethedy, who 
consistently opposed all aspe~ of this awlication throughout the Boud.1s deh'berations. Indeed 
it was Mr. Btherly who cast the Ione dissmting vote at the Bomd's Aprill 13, 2004 decision to 
approve the construction. Jf anyon~ would have been cognizant ofbias in f,avor of the Applicant 
during the Board's delibemrions it would have been Mr. Etherly. The fact that Mr. Etbedy voted 
ag8lllSt retroactive disqualification, notwitbstandiq bis opposition ~o approval of the 
ccmtruction, is indicative of the fahness and impartiality that ~ the Boan!'• actiom 
throughout this difficult and aaimonious case. · 

The Merits 

The Board is authorized under§ 8 of the Zoning A~ D.C. Offic;ial Code§ 6-64l.07(g)(2), to 
grant special exceptions, as provided m the Zoning RegulatiODL Pursuant to tbose I 3104.1 of 
those regulations, the Boatd must 5nc1 that the spedal exception will b~ iD halmony wjtb the 
general puzpose and intent of the Zomng Regulations and Zoning Maps and will not tend to 
affect adversely the use of a:ieighboring property in accordance with the Zoning R.cgulaJions and 
Zoning Map, subject to sp~ conditions. 

The spmfic couditi0n5 tb.at apply to child development centers are found at 11 DCMR. § 205, 
which provides that a child development =iter must be located and designed 1D create no 
objectionable tratl:ic condition ml no unsafe coxiditi011 for pickii2g up andl ~ off cbild:en, 
and must provide suffiQG off-street parking spaces to meet the reao~le ncedl of~ 
other employees, and visitors. 11 DCMR H 20S.3:t 205.4. The center, iinoludinJ my outdoor 
_play space. must be Zccated and designed so that there will 'be no obj~onable impacts on 
adjacent or nearby properties due to noise, activity, visual, or other objectionable-conditions-l 1 
DCMR § 205..S. 

lbe Applicant seeks a modification of au approved special ~ceptioaj Ullder 1he conditions 
specified in l l DC'MR. § 205, t0 (i) construct an addition ro an existing b~din& a new accessory 
building, and a replacement mainteaance shed, and (ii) to bicrease emollincm iiom 1209. to 18S 
childna:I. ages 2½ to 5 years, and iDcrcase file :aumbar of employees! from 28 to ,44 in m 
expansion of an existing child development center use in the R .. 1-B dis,trict at 3209 Highland 
Place, N.W. (Square 2072, Lot 30). . 

9 As will be explained aid rejected infr,z, 1he Applicant conteni:h there no enrollmeat cap, but has oftaed a:, 
Yol1101aril)' ,dhc:re to ~ cap of 171 children, provided it CD me.tease mat amo\1.12t by lS, ' . 
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The Applicant is c;mrently operating under a Bo&d order that found ~-3~ .. ~se elements had 
been met The quemon before the Board is whether the modifications ~ would ali:r tb.C$C 
findings. For the reasons stated below. the Board finds that the Applicantlba,s failed to U)elt its 
burden. with respect to the requested increases in enrollment and employees, but has: met its 
burden with xespect to the new ooll!tt'Uction proposed. 

1. Increases in Cmldren EDrolled end &np1oyees 

A, ls th.ere an snrol/ment cap? 

When an applicant seeks to increase a number of some kind (snid• ~tayees etc), the Board 
:rumna1ly ™111nes that tho applicant believes that such a numeric limita1ioµ actnaJly mc:isis. Not 
here. The application was originally phrased as a request for exp~ of an existing child 
development ceaier pemritted to serve "120 children, ages 2~ to 5 yeirl. at an1 one time' 
(emphasis added). The itBlici%ed language refiected the Applicant's ~tion that thee is no 
limit on the total number of cbildren who :may be emnlled in NCRC.. just on the number 'Who 
ma.y be at the subjea property at ai1y one timo. 

It; as the Applicant claims, there has never been an enrollment cap im~ it would seem to 
follow that there is notbmg to be increased. Yet, tbmup:,ut these tnncectlin&P the Apppcant has 
imisted it is seeking just such relic. Specifically, the Applicant ebaraetQnzes its request as 1l1e 
addition of 10 children to achieve a base emonxnect of 181. Sub~ the tbmia- from the 
latter results in an enrollment of 171, a 1igure aot derived from any put!decision of the Boan!, 
but identical to the Applicant's cmcut enrollment NCR.C's commdictoey positioJ:11 can pemaps 
be .reconciled as constituting an offer to establish an enrollment cap df 171, coupled with a 
request to increase that amount by 10 (actually 15)10 childre.ti. However. 1here is no need for the 
ApplicaZJt's offer, since an enrollment cap of 120 child.rm. has existed sin~ 1998. 

Toe Board is not persuaded by the Applicant's contentions that ~ is no limit on total 
emolhnent a.t the child development cei1ter at the subject property, or tijlt the refetedee to 120 
children in Application No. 16307 applies to the number of prescbool,ts who may attend the 
child deVelopment center at any one time. bthcr; the referenee to 120 dilldreD. must be tead as 
the maximum number of cm1dren who may be enrolled at the child d~opm.ent ceater on the 
.subject property, whether all are in attendmce at the same tune or not. 

The mitial order m Application No. 16307 (issued Juue 17, 1998) 1specitically adopted a 
condition stating that "[tJhc maximum number of children shall not ex~eed 120." The sccoJJd 
otder in Appljcation No. 16307 (isaued upon rehearing on March 3, 1999) adopted llinc 
conditions, none of which addressed the number of cblldren permitted at the child de:velopment 
:tadlity. The Applicant oomends that the second order superseded the ~ and that therefore no 
cap on enrollment was adopted as part of the Board's final order. Hdwevcr, even if the ~ 

Ill A ?eq,1Mm for the uabridlcd tl1a1"bilicy to add 5 omldrm above the 10 to be im.ually ~lled is a QQUVQt\Xed way a£ 
as!dns mr 8ll c:arolb:ueat mcn:ase of 15. 
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order was supmeded, the decision reflected m the second order was prem~ed on an apppcation 
for a child development center with a maximum enrollmeat of 120 dJil~. Al.tho~ DOt 
expreSsly adopted as a condition in the second order in Application No. 16~07, the :&ct that the 
application proposed a dlild development center limited to 120 cbildre$. was ~ to the 
special exception that was requested and granted in Application No. 16307. 

The Board rejcets as without merit the Applica.at's aHdon that an app~cation tQ estlrhlish a 
child development center fur 120 cbildreu does not entail any limit or restriction on enrollment. 
Rather, approve! of an application to establish a child. developmexit ce,ter far 120 children 
necessarily restricts the total number of children who may use the child development cemer ar all 
time to a maximum of 120. 

Nor is the Board persuaded by the Applicant's contention that the tefererice to 120 children in 
Application No. 16307 indicated a limit on on-site capacity rathc:r than~ emollme;nt. The 
Applicant requested approval of a child development center for 120 cbildq:11 but did~ specify 
a:o interition. to request approval for 120 children on-sit.eat any one rim'" The Board's long­
St&Udia.g ~ce bu been to adopt a cap on total cnrollment11 unle$ another measure is 
specified. 2 The m~imum total cmrolhnent, and not just the nmnber on.site at any one time, is a 

1' In fJJmY imtances. the Board adoprs a 001:Jclitioia spccif,ying the maximum number ctf cbildn::n 'Who ~ uae a 
givm child devcl.o,J:,mcm facility, AIJ. uqwi15ed maximn:m ... bacause ils applicadon or aPraning is t10t ipecificelly 
.lizoitcd m, for mmple, 1be maximum 1llJmbcr on-sire at l'lf/ one dme - refa'S to dM: ~rirnum total eznollmcm_ 
81Jf, e.,,, ardm appt0Vm, cbiJ4 devdopzPeDt a:utc:n1 in Appllcatiou No. 1644' (J11D. ~' 1999) ("die tUQl aumber 
[ofl childrm to 'be =ollcd ••. W0\1ld be SO/' '\Vheie cmreot cmollmcm was 36); A;I.PlfpltloD No, 16357 (Au,. 7, 
1998) ("shall mot exceed I m,;m,,m_ of' 100 childlen'?; App]icadon No. 1G344 (Ana-,. 1998) r[~bnmmbar o! 
chDdres\ shall :not exceed 30," where "20 cbildreD. would be cmollc:d in the centers an de), pro,aram ed 10 wo\l1cl 'be 
eorollld :in iba befmc ud after aabool proaram.,). Applic:aa011 No. l~S6 (Aug. 16'_ 1991) ('4[t]he ;number of 
childre1l ac = facility shall i,oi e:xceed so.w where me applitam sought to "serve up to fifty childrcD9'i au 
AppliD&dOII. No. 14272 (May 2.5, 1985) ('"DUmbcr of 5tlldc:nts shall not exceed se,,entJ,,jve." 'llfl:l:ro cummc 
tm.'0llmedl WIS 62). , 

m some iDG'bmoee, a cap cm maxirnurn cnrollnu:nr, and not a limn: on ~ 111 ay ~ time, is 
neceaserlly m!er.red from the circumem=es of the particular dnld development ceniw:. lf!3e p,nmecers 1pecffled i1l 
a request fbr approval- a rd,dvel)i larp nmnbet of child:= in a fm1F of ages, 11 ~ ana devoted a, cllllcl 
developDICDI: cent='-. smalls~ a11d 1cm, l\oma of opentioo-ilwicatc that rho Boapl co=mplaacl mt DDt all 
tbc amhon= number of chil~ ~uld. be at me ~cy at my giwa dmo. bm tba1 • maidmiuu tolll mmiba" a£ 
cbildtezi Wbo could be emo1lc:d in a faQli.ty sliau.14 ·&e apociled tor pwpoaes cf l'Vll~ any poa:atial adverse · 
unpaca auooiat=1 with OJ)nlicm Qf the cbi1d clevelopsDml: cenu:r. S,.. e.s., ardCI •~ GJd1d. do<lelopmcat 
c=mrs In .Application No, lU13 (Jm. 14, 1999) (100 childrcl1, agas ftom iAfiDcy io ;12 yun old, with 20 staff; 
operaring ftom 7=00 a.UL undl 6:00 p.m. iD fb.c ba,nnent and fint floor of IUl aplrl:mear buiJdma liousina I 
1.raDSitiomrl livmg propm); ApplicauOD No. 16337 {Jul. 2, 1998) cso cbilr:lR:u, apsjidlm: ta :five y,em, with a 
maximum -,f eight std; aperatma ih,m 6:00 a.m. 1lDEil 7=00 p.in.); At'Plicadon No. J6113 (ieb. 21; 1997) (100 
children, ages 33 months to 9 yam, wtm 18 ~ operating :from 6:00 a.m. mm! 7~00 pa. iA l 0,3000 squaze feet ot 
space); Application No. 16147 (Oct 1 l, 1996) (ISS childfeo, ages mb to 14 yma. '1rith 14 sta1!; op,Atmg uam 
6:00 a.m. umil 6.:30 p.in..); AppJiostioa No. 14943 (Feb. 24, 1989) (17 childrc:n. ages 2 1a 141 tnd 11 Nf£ operamc 
:&om 7:00 a..m. uzL1it 6:00 p.m. on me lfOmtd floor of Ill ~ buildillg)~ Ap~'don No. 14e$1 (Aua. 110 

1987) (40 cbilthtn and 8 swt: 0pa1 from 7:00 a.m. 1l11lil ~:00 p.m.. using 2,260 square feet on tbe ,round floor of m 
apattmem bmldi.nl); and .Application No. 14641 (Sept. 17, 1.987) (SO cluldren, ages 2 co JS, ucl &~ s~ houaed ~ 
• chQrch basement). 

i:i Sae, e.g .. orders approving child development cmten iJ1 ~plkaiia:& No. 1691$ (l\far. 21. 2003) ('f[e]nrollinmt 
shall be llinitod to a zaa,cimum of 23 chilcken ... on ,ite at my one ti:me'')i Applicatiop Na. 16657 (Jun. 15, 2001) 
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fact relevant to and necessmy for findings the Board is required to m~ under the Zoning 
Regulations, especially wbm assessing all potential adverse impacts, ~ as those rel¢ng to 
traffic and parlcing, and when considering whether a given child develo.PDlept center will lend tO 
affect adv~y the use of neighboring property. 

To accept the Applicant's argument in this regard would be witamo,wt to recogni:zing a 
distinction betw~ total emollment and ~-site enrollment where none~ for the purpos~ of 
assessing adverse lDlpacts. 'Soth numbers can and do have consequen~ for the analysis of 
adverse impacts. For exan,,ple, while au entity may have an on-site cap o~ 120 at any Olle time, 
an unlimited tot.al emollment number could mean that parents, faculty : and other personnel 
associated with those st11dents who may not be on-site at a given tune migijt newrtheless still be 
on. the property for various and sundcy business and thereby contn"butins impacts that would 
Tequire review. 

The Board concludes that u of lune 17,.1998 (the effecti'V'e date ofBZA Omer 16307) and eVer 
smce the maxim'mll autb.oriied enrollment at NCRC has been 120 children, ages 2~ to five 

I • 

yem. 

B. Ramiftcarions of Appli.cant's Non-Compliance wi'rh Enrollment a,ul Staffing Caps. 

Contrary to the position taken by the ANC and the parties in opposit:ioDi ~ fact tbllt ~ number 
of children emollcd and persons employed exceeds the limitations set b:y the Board docs not., 
alone: famish grounds to deny this application. The scope of the Boani's ~ority is dciined by 
s=tion 8 of the Zonia& Al:t. of 1938 (D.C. Official Code § 6-641.07 (200J ed.)) arid the Z',oning 
Regulati0l1s. See Spri"B Valley Wesley Hetghls Citia111 hs'n.. v. Distr/i:r of Columbia Bd. of 
Zoning Adjustment, 644 .4..2d 434, (1).C. 1994). Camts are "'reluetaat:to read into .a statute 
powers for a regulatocy apncy which are not fairly implied from the atatatoiy languap, since 
the agency is statutorily created." Chesapeake & Potomac Tel Co_ v. Public S"'1'Vit:e Comm 'n of 
Distria of Columbra, 378 A.2d 108S, 1089 (D.C.1977)". Itl. at 436. 

Punmant to Section 8 of the Zoning Ad. of 1938, the Board may grant ~ecial exceptions when 
pemtltted by the Zoning Regulations ~subject to appropriate principles, standards, rule., 
conditions, end safeguards sit forth in th, regula.tions.'' D.C. Official Code § 6-64l.07(d) 
(emphasis added). 'Ihere is no J)rlnciple, standard, rule, condition, or s~ set furtb. in the 
Zoning Regulations thai :makes noll00Dlpliance with a granted apecial ~oa. grounds for 
denying a request for its modification. Although the Board can include in its orders a c.onclition 

(''may ODrall tip to 30 cbildreo" provided lhat "(r)bere sb&U be no more than 25 d:wdreo.i,PRSC'!li at mo ceDa:r at any 
one dnie"); Application No. 16S01 (Oct. 22, 1999) ('"the raaximum number ot c.bi1dtm ta be eurolled u tbt: r;eau:r at 
any OU time sbaJ1 be 100; Jscwever the imxJmtam PllJil°ber o! cluldrcn to be It dJ.e premitp II[ OW tam sJial1 be 80°"); 
Applicalion No. I Sl570 (Mar. 7, 1994) (''Xiumhcr of SNdcals sball nor ~ 6' chiidnn dllrbiJ a l4-bourperiod''); 
Applic&don No- 15559 (De;, 41 1991) \'liumbcr of employees OJ1-sim shill 1101 ~ 1bm'?; Application Na. 
14943 (Feb.. 24, 198') (rejec=g pn,posed coiiditioD Hmiting WtlJe nucabcr of childtta pc:rmlmd IO uee 1hc omdaor 
play area er auy one mae"); and Application No. 12239 (Mar. 15, 1977) C'[tJhe avmge ~aeadaaoe is tM:JJtY (20) tO 
twe!tty--tlve (2S) nudems ad \'hr: enroUniezit «:QIISD.tu=s pn-sc:;hoolcn, elezN:ll.llrY &cbobl smde:al8 1112d Junior Higb 
students"). · 
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making proof of compliance a prerequisite to the ~ant of ~~ z~ reli~ (as the _Bo~ 
custotD&rily did in campus plan orders), tbe Boeird did not do so m 11:S ord8li granting Application 
No. 16307. . 

This is not to say that the Applicant's noncompliance is inelevent. Wi~ respect to: both its 
enrollment and employee$, the Applicant seeks increases above the ~t unautb~ levels. 
As a threshold matter, the Boarcfcwiot.OODS1der".woh requests unless the .Applicant shows that 
it.s unauthorized level of operation is not resulting in adverse impacu. F'.or the Board to focus 
solely on predicting the adverse impacts of incceases above the unauthori%ed smdmt aad stafiiDg 
levels, while ignoring 1he adverse impacts caused by the noncompliince, would skew its 
analysis, reward noncompliance, and. make pennanent any adverse comlitions caused by the 
nnscondtJCt. 

C. Are the .AppJlctJ1tl ~ °'11'e'IU: Unaurhorlzed Enrollment and Stajftng L,n,els Ca1J3btg .4,d,.,erse 
Impacts? 

Based on the findinp of fa.ct, the Board con.clud.cs that the c:urrent bperation of'. tbll child 
development center at the subject property is generating adverse ~pacts on the use of 
neighboring property, particularly with respect to traffic consestion 8'(d unsafe driving and 
parking practlces and that these ocmditions are the duect result of the Applicant's 6r«ding the 
limits OD earollmcm and employees established by the Board. 

Traffic. The lack of a dedicated area for a. queue of preschool-:~ traffic has become a 
signific.ant problem as a result of the Applicant"s noncomplimoe witb the;emoUmeot and !dafting 
limitations previously ad.opted by the Bomd. While tbe unsafe traffic situation has been fmthct 
exacerbated by poor compliance with provisions of the Applican.t•s traf.fi~ maDa8flllcat plan. the 
Board cmmot find that even total complilrlce with the unproved TMP would mitjgate tbe 
objectiODable ttaffic conditions presc:nTly caused by NCR.C, particularly in light of the nmrow 
residential streets in questi011 and the Jack of safe pedestrian access ia tlie vicinity of the subject 
property. The Board credits DDOT's conclusion that implementation of the Applicant•s 
improved TMP (one of three options proposed by DDOT to lessen the adverse trafBc impacts 
ass~~ted_with current operation of the child development ceater at the.subject property) would 
not "]>rDvide a complete solution'' to the existing UD8af'e iraflic conditio.m on Hishla:i4 Place. 

Parking. The subjed property is not required to provide par:ldDg on•sitelby virtue of its statas u 
a propeny co111n"buting to the chatacter of a bi$t0rlc district. Howeveri as a use pena:itted only 
by special exception, this child development center could not have been approved uol~ the 
Board found that the proposed use did not tend to affect adversely· the use of Jileighboring 
propetty, including with. respect to parlcing impacts generated by chc child development center. 
Specifically1 the Board was :required to find that this child development center "provide[d] 
sufficient off-street parking spaces to meet the reasonable needs of teachms, other employees, 
and visiwr:s." 11 DCMR § 205,4. 

The Soard finds that tho Applicant'• child development center, operating at its tmauthorized 
current levels of enrollment and st•fBn& is creatins adverse imJ)actS related to parking, 
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principally because NCRC is nor providing sufiideut off-street parking! spaces to meet the 
reasonable needs of amplo~ and visiton to the subject property. J3osid<s lhe need for short­
term parking ass0ciated. with student drop-offs and pick-ups, the child !development center 
generates signi:ficant parking demand through its current 38 employees, ibe vast majority of 
whom drive to worlc; through occasional special events that attract many visUors to the site at the 
same time; and _tbrQugu_ a _relatively large number of regular visito-rs to ~e subject ]XJlperty~ 
including the consult.ants hired to work with students and the families of :nrospecti.ve students, 
who ma.y attend tours or play sessions four or five times per week for fi,n months of the .school 
year, as many as eight families at a time. The adverse hnpaot arising from tile large demand for 
parking created by the Applicant's child development center use is ~ by cbancteristics 
of the SU1TOuncling ii.eighborhood. particularly the scarcity of of£ .. 5treet papdng on residential 
properties in the ~cinity of the subject property and the competing demand for on-street pmking 
created by other nearby USCS:, especially comniercial activities OJ1 Connecticut Avenue and the 
Cleveland Pm: Metrarail station. 

D. The Re{Juests to Jnc,eaJe Enrollment and Stqfflng ovv th8 Currenr UnatJ.i/lorizd Levels. 

Whea. the Board last reviewed this use in 1999, it approved 11 child develOP,mcmt cellter wlth a 
maxim.um enrollment of 120 children and a maximlltll staff of 2.8, and foll1ld no likely &averse 
impact at that level. However, NCRC now has 111 enrolled st\ldenr:s and 38\ employees and the 
Board finds compelling evidence :in the record that thea higher l~el! exei1 consi&nble and 
unacceptable pressures upon the JUirOunding residential 00lYllll1ltlity. It wo1.lld not be logical for 
this Board to accept the contention that no relationship exists b~ the Applicant'& 
nonccn:npliance and the adverse irapaCTs evidenc.ed in the Jecord. To bod\ mlfy tbi8 non• 
compliance and allow further increases in emollment and ~g would be kresponsi'ble. Such 
increases would 011ly aggravate 1he objectionable uaffic and parkiq condif;ions that cmreatly 
exist by gerier:ating additional traffic and creating more demand fgr ori-street parldng by vehicles 
associated wilh operation of the child development center at the subject propmity. 

The Applicanrs requesnii to ina-ease eurolltnent nQil 120 ta 185 children and~ increase staftms 
from 28 to 44 are denied. · 

New construction. The Applicant proposes to coustruct a new addition at fh:c- reat.-of thc•mam 
building, a new accessory bu:ildmg known as- the Carriage House, and a nc,w!mai.n'tc:occe shed 
that will replace a smaller existing shed. Based on the findings of fact, in patticular tbat the new 
oo.osnuction will be m hamlony with the .zone plat1 and will not tend to ~ adversely the uae 
of neighboring pJOpeey due ro noise, activity, visual, or other objedionable coJlditions, the 
Board concludes that the requested special exception for new construct.ion to expand the child 
development a?Dtar use should be granted. 

The new construction projects proposed by the Applicant would not have a sipficant efFei:t on 
traffic or parking. After completion of the new Caniage House, &tildents using that building will 
arrive at and depart from the subject property via 'Che stairs at the rear of t1lt.e lot on Ordway 
S1reet, thereby moving a portion of the daily drop•off' and pick-up activities from Highland Place 
to Ordway Street. The Bomi concludes that the mj!li:mal changes in preschool--lreJated traffic and 
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parking associated wirlt the now comt?uetion will not create additional 9bjec.tiouablei traffic 
impacts or tend to affect adversely the use of :oeis)lborlng property. 

P.31 

The parties in opposition have argued that the new comtru.ction and the ~ed ~llwent 
increases are ecot10JDically codcpem!eot on each other, so that the Bomd should not deny one 
without denying the other. This argument seems driven by a concan ~t dle Applicant may 
later claim that because the Board approved constn1ction hltended to suPJ>Olil a hlgher ~11mat 
and because the approval was granted so close to the expiration of tb,b undedyiug, special 
exceptioIJ, the Board 'Will be estoppec! :from denying future requests to incnue enrolbnent and 
staffing and\or to renew NCR.C's special exception on.ce the constnwtion 5s coinpleted.. 

:Bstopptl requires good faith reliance and there is no basis for such reijance to exist ia. this 
msumce. The Board wishes to make it vr:ry clear that it Is up to the Applicant to dtteanine 
whether it should undertake the approved constraction based upon an enrollment limit of 120 alld 
whether it makes ,ease to do so this far into the special e1tception tean. That a decision to So 
forwud may later mm out to be a poor one will be of no relevan~ to the Board when 
considering in any filture proceedin~ involving this use. What will ~ is whether the 
Applicant succeeds m alleviating the advme conditions it has caused 

Additional Relief. In light o{tbe Boatd's futding that the proposed new ¢arrlap Hoose will be 
accessor:y to the main building on the subject pzoperty, the Applicant ~s not reqw:rxf to seek 
either a special exception under § 2516 to permit two ar more principal b'1lldhlp cm a. ~ lot 
or a variance frO'lll § 3202.3, conceming m121'tiple structures on a singl.J! lot of recottl 1 No 
variaDCe or special ex.ccption relief wu required fi'oni on-site parlcing r.,remc:ats in light of the 
Board's muling thal § 2100.5, con.ceming an exemption from parlc:ing foJ" buildings ~fied u 
contnbuting to a historic district. ApPlics to the subject property as a whole. 

NJC Issues and Congerm. The Board ilCCOrded ANC 3C the ug['eat ~ght,, to which it is 
entitled. In doing so, the Boanl fully cre.dited the unique vantage point ~t .ANC 3C holds with 

13 ne :Bomd tmds mat no special CJtccptioA under f 2'J6 is ~cl m this iDs~ becma lbe AppJicam. 
propo,htg to COIIStI1ICt an accessory b~ .r,~ .than a new prinGjp_al ~ oa ~ smae lot as:• NtiDa 
main building; tbc Board n:jem the .Applicaut's argumem that § 2516 .is impplicable to a. cbil4 develofm=t cem:m­
use. Section 2516 .. applies to cansiruction on a lot mat is located in. or witbiD t'M:llty•tiw fitet Qt$ :I.) o, • 
Rcsidimce Pisllict.,. ll DCM:R. § 2516.2.. The S\\bject propc:sfy is a lot i.clAed. :R.-1-B ad 1hcretoff: 1ac:atcd ill a 
R.esideoce district Nothing in§ 2516 lmutS its relevance ouly t0 residmtial ~, or eumpm child 
developmmt centers (or any omer U!e) located in a llcsideDCC district from its appJiciticm. By lt1ltUli=, lbe Board 
lacks autho.ity to amend any Jegwa!io~ aud would be exetcising powers reseM,d lo 11,e Zoiuna Comm:isslon. if it 
eu.mprad a:ay panicular use froJn a regulatior:& whose $ope was not liJnited by the 201Ullg Commiai.OJL Spring 
Ya/16)1 Wal,y Heipt Cttisdns A.ssodtJrlon 11. ll.C Board of Zoning AIQr,stmait, 644 A.2d 434., • 36 (D.C. 1994). 
The Board may mre:rpttt me m!llliD& of the Zomq ReauJaTiom wheD ibcir mreni:q ii ambipoua or opm-cadcd, 
but I 2'16,.2 ia noi embipom or op~ so aa to nqime lmerpmati.~ DrG"'fh v. D.a JJfNll"d of Zon/lla 
A4iiarm111ti 527 ..Ucl 1242, 1247 (t).C. 1987). Rather, tho isltclpnltatiOA f.lwnsd by:lhs Applicam wcnald ,ready 
~hange the plam me•nfag o!lhe regulation. ! 

The Board finds DO UJe::it in the Applicant's a,sen:ior, that die !loan:l cUd flOtlwll' I 2516 WDID decidiD,a 
ApplicadDD No. 16307. Tbat application. unlike rhe ~Dt mze, did not involve aD.}'f new~ but mdier 
the contiauat:ion a.ad ~msion of ari csrablisbed use .in the already-e0DStrllCtr.Cl main bmlding ancl Pla~usc. 



MAY-02-2005 13:17 
D£611.Af'l'.a.u,.,,1,L&V11 ,~ .... Ill_,,,•• P.32 
PagaZ6 

respect to the impact of the proposed. e,c.pansion of the existing child development ~use on 
the ANC's constituents. The Board credits the ANC's testimony that the Applicant"s proposal to 
increase studcit enrollment and staffing would cxacelbate existing traffic l:4d paJ:kini ptQblems. 
However, the Board concludes that the ANC has not offered persuasive ad~ce that would cause 
the .Board to find that tbe proposed new consuuctio.u would create adverse i!mP•~ due to noise, 
traffic; or parking; would obstruct light and air to neighboring properties; /or would impair the 
purpose and intent of the %One plan. The Boud notes that the ANC itself ~d not assert that the 
proposed new consll'UCtion wow.d be objectionable, but indicated only that "neighbors" bad 
complained or objected to certain aspects of the application. 

CONCLUSION 

For the reasons stated above, the Board concludes that the Applicant has mpt its burdm ~f proof 
with rospect to that part of 1be application seeking approval of certain propqled new construction 
but not with tapect to proposed increases in student enrollment or numbet of employees at the 
subject property. It is hereby ORl)'ER.ED that the applicatioJl is oRAlfl'ED in P~T and 
DENIED in PART. .Approval is granted subject to the conditions adOl,Dtcd by 1he Board in 
ApPlicuion No. 16307 (March 9. 1999), wbicll remain in effect. 

VOTE: 3-1-1 

VOTE: 3-1-1 

VOTE: 3-0-2 

(Curtis L. Btb.erly, Jr., David A Zaidain, end AD.~y J. Hood "{Otiug to 
dea.y the application; Geoflrey H. Griflis opposed.;, Ruthmme G. MiJier, 
not votiz)g, having recused herself) 

(Geoffrey H. Orlffis; David A. Zaidam. sud Antho~ J. Hood ~g to 
approve the awJication with respect to proposed nbw conslructirm only; 
Cmtis L Etheriy, Jr.i opposed: R.urhanne a. Mill~, not votin& having 
recused he:rself) , 

(Cortis L Ethedy, Jr., Anthony J. Hood, and David, A. Zaidain l'Omig to 
deo.y the motion to disqualify the Chahman and vacate decisions; 
Geoffrey:H; ·Oriffis and R.utham1e G. Miller not vbtin& having recused 
~emselves) · 

BY ORDER OF TBE D.C. BOARD OF ZONING.AJ>JUSTMli:NT 

Board members Curtis L. Ethedy, Jr.t AnthOZly J. Hood, sud David A. Z.aidain have approved 
the issuance of thls Order. · 

41TESTED BY: /✓.,,...~ 
1
JEJUULY R. KRESS-, FAIA 
Director, Office of "4ning ",/-

FJNAL DATE OF ORDER. MAR 2 9 2005 




