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CLERK OF COURT Area Code 202
April 28, 2005

05-AA-407  National Child Research Center vs. D.C. Board of Zoning Aljustment

District of Columbia Zoning Adjustment

Jerrily Kress, Director
441 4% Street, N.W.
Suite 2108
Washington, D.C. 20001
Dear Sir/Madam:

Pursuant to the rules of this Court I am transmitting, herewith, a coyj/ of the petition for
review filed April 28, 20085, in the above-entitled case.

e Yours very truly,

: Garland F. Pinkston

: Clerk of Court
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FLL E
DISTRICT OF COLUMBIA APR 3 8 2005

COURT OF APPEALS DISTRILT OF COLUMBIA
COURT OF APPEALS

\ 3 )
NATIDNM CENTER )
3209 Highland Place, NW )
Washington, DC 20008, )
)
Petitioner, )

) :’ 4

Y. ) NO. 05‘AA' l/ﬁ

)
DISTRICT OF COLUMBIA BOARD )
OF ZONING ADJUSTMENT )
One Judiciary Square )
441 4" Street, NW )
Suite 210-S )
Washington, DC 20001, )
)
Respondent. )
)

PETITION FOR REVIEW OF AN ORDER OF

T OARD OF 70

Pursuant to Rule 15 of the District of Columbia Court of Appeals anq D.C. Code §% 2-510
and 11-722, Petitioner National Child Research Center (“NCRC”) respectfully petitions this Court for
review of part of the Decision and Order issued by Respondent District of C(f:lumbia Board of Zoning
Adjustment on March 29, 2005 (“Order”’) regarding NCRC’s Application Nqie. 16970 (“Aéplicatinn”).
NCRC seeks review of the portion of the Order denying NCRC’s Applicatiogn in part, incf:uding any
findings of fact, conclusions of law, or other aspects of the Order that relate in any way to the denial.

A copy of the Decision and Order is attached hereto as Exhibit A.
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Dated: April 28, 2005

Respectfully submitted,

w Lzeg
Johe Pafton (DC Bar # 282699)

Jody Manier Kris (DC Bar # 452971)
John L. Flynn (DC Bar # 484793)
WILMER CUTLER PICKERING HALE
AND DORR LLP

2445 M Street, NW

Washington, DC 20037

Phone: (202) 663-6000

Facsimile: (202) 663-6363

Attorneys for Petitioner
National Child Research Center

P.B4
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OF SERVI

I certify that on April 28, 2005, I served a copy of the foregoing Petition for Review by

mail on each of the parties listed below.

Nancy MacWood, Chairperson

Advisory Neighborhood Commission 3C
3417 Woodley Road, N.W.

Washington, D.C. 20016

Nancy MacWood, Chairperson
Advisory Neighborhood Commission 3C
2737 Devonshire Place, N.W.
Washington, D.C, 20008

The Cleveland Park Neighbors

¢/o Richard Nettler, Esq.

Robins, Kaplan, Miller & Ciresi, LLP
1801 K Street, N.W,

Suite 1200

Washington, D.C. 20006

Gaylord Neely & Linda Badami
3207 Highland Place, N.W.
Washington, D.C. 20008

Sallie R. Beckner and R. Bruce Beckner
Fleischman and Walsh, LLP

1400 16th Street, N.W.

Washington, D.C. 20036

—

P!as

chelle Brice
Wilmer Cutler Pickering Hale and Dorr LLP
2445 M Street, NW
Washington, DC 20037
Phone: (202) 663-6000
Fax: (202) 663-6363
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Sallie R. Beckner and R. Bruce Beckner
Fleischman and Walsh, LLP

1919 Pennsylvania Ave., NW

Suite 600

Washington, D.C, 20006

The Friends of NCRC

c/o Anne Large and Jon Thoren
3520 35th Street, N.W.
Washington, D.C. 20016

Katharine Marshall
3208 Highland Place, N.W.
Washington, D.C. 20008

Henry P. Little
201 Mission Street, 4th Floor
San Francisco, CA 94105

Steven R. Hunsicker

Baker Botts, LLP

1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004

Ellen McCarthy

Interim Director

Office of Planning

801 North Capitol Street, N.E,
Washington, D.C. 20002

Toye Bello, Zoning Administrator

Building and Land Regulation Administration
Department of Consumer and Regulatory Affairs
941 N, Capitol Street, N.E.

Suite 2000

Washington, D.C. 20002

Alan Bergstein, Esq.

Office of the Attorney General
441 4th Street, NW.

6th Floor

‘Washington, D.C. 20001
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GOVERNMENT OF THE DISTRICT OF COl  BIA
amnnmwﬁpmmm
Ve

Application No. 16970 of National Child Research Center, pursuant to 11 DCMR §§ 205 and
3104.], for a special exception to increase the enrollment of au existing development center
ﬁnmlmwlﬁohﬂmasﬁzanymtnmmM&omzsm and to authonze the
construction of an addition 10 an existing building and the conmcnonoﬂnawemrybmldmg
in an R~1-B District at premises 3209 Highland Place, N.W. (Square 2072, Lot 30).!

HEARINGDA‘EES: February 11 and 25, 2003, May 6, 2003, Imq% 2003; September
16, 2003; October 7 and 28, 2003; Nwembuhnd 18, 2003

DECISION DATES: Japuary 6, 2004; February 17, 2004; March 9: 2004; April 33,
2004 and July 27, 2004

DECISION AND ORDER

This epplication was submitted November 12, 2002 by the National § Research Center, the
owner of the property that is the subject of the application. Foll lpublwheqrmg.the
Board voted on January 6, 2004 and April 13, ZOMmg'Mtheapphmﬁonwﬁhrespbnothe
proposed new construction and to deny the spplication with respect to/proposed increases in
eprollment and staff

Applicatiop The National Child Research Canter (“Applicaat” or “NCRC”) filed an epplication
pursuant to 11 DCMR § 3104 for a special exception under 11 DCMR I§ 205 for coptinuation
and expansion of  child development center with moming and afternoon programs for 120
children at any one time, ages 2% to 5 years, in all floors of the existing buildings on the site and
for construction of an addition to the maip existing building aswellasanewaccessorytm!dlng
in an R~1-B district at 3209 Highland Place, N.-W. (Square 2072, Lot 30 (855 and 866)). The

zoning relief requested in this application was self-certified pursuant to 11 DCMR § 3113.2.

jon 3 ging. By memoranda dated November 13, 2002,
theOﬂicaonomngsentnotweofthupphuﬁontomeOfﬁeeofleg. theDepanmmof
Transportation, the Department of Health; the Councilmember fm' Ward 3; Advisory
Neighborhood Commission (“ANC™) 3C, the ANC for the area within which the subjactpropu-qr
is located; and the single-member district ANC 3C08.

! mmmwmmmmmmmapﬁmw the Applicant and used
previansly for this case. That caption indicaed that the relief sought was. =
Mommmgdﬁ]ddﬂdnpnmmmmm programs for 120
children, ages 2 ' w0 3 years, ar any one tine and 38 saff in all floors of the existing buildings on
the site under Section 205, and the construction of additions to the exitring bpildings in an R-1.8
District a1 premises 3209 Fighland Place, N, W. (Square 2072, Lot 30), ’
The islicized Janguage uppeared in 0o prior order of the Board with respect w0 this use and reflecis only the
Applicant's interpretation, which the Board rejects, as will be explained in this Order.

441 4th Sceer, N'W., Suits 210-S, Washingtor, DT 20001 czanﬂ?zv-ssn
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The public hearing on the application was Scheduled for February 11, 2p03. Pursuat to 11
DCMR § 3113.13, the Office of Zoning on December 10, 2002 mailed notice of the hearing to
the Applicant, the owners of property within 200 feet of the subject , and ANC 3C.
Notice wes also published in the D.C, Register (49 D.C.R. 11227 and 49 D.C.R. 11384).

After the second hearing session, held February 25, 2003, the applicetion was aménded to
request, in addition to the initially requested special exception, 2 variance § 3202.3'to allow
the construction and use of an additional principal structure such that more then one principal
structure will exist on a record lot, and a variance from § 2100.6, concemning the provision of
parking spaces for the proposed additiopal principal structure.” The hearing on the amended
application was scheduled for May 6, 2003. Notce of the hearing was mailed March 6, 2003 w0
the Applicant, ANC 3C, and owners of property within 200 feet of the subject property. Notice
was also published in the D.C. Register (50 D.C.R. 2236).

Requests for Party Status. ANC 3C was automaticslly a party in this proceeding The Board
granted requests for party status in support of the application from Katharine Marshall, a resideat
of the 3200 block of Highland Place, N.W., end from the Friends of NCRC, a group including
approximately scven households within 200 feet of the subject property, represented: by Anne
Large apd Jon. Thoren. The Board granted requests for party status in opposition to the
application from @ group of approximately 30 households in the immediate vicinity of NCRC
(kaown as the “Cleveland Park Neighbors™); and from Bruce and Sallie Beckner, residents of the
3200 block of Highland Place, N.W.; Steven Hunsicker, @ resident of the| 3000 block of Ordway
Street, N.-W.; Henry Little, owner of a residence in the 3200 block of Ordway Street, N.W.
edjoining the subject property to the west; and Gaylord Neely 2and Linda Badami, residents of a
house in the 3200 block of Highland Place, N.W. abutting the subject praperty to the east.

Applicant’s Case. The Applicant provided tastimony and evidence from Alexa Halaby, 2
member of NCRC’s board of trustees; Charles Anthony, principal of Charles E: Anthony
Architects and an expert in architecture; Susan Piggott, exmﬁvedirec;imofNCRC; Osbome
George of O.R. George & Associates, an expert in traffic; Pedro Alfonso, parent of:an NCRC
stadent and trustee-clect; Tiffany Williams, NCRC teacher and staff person assigned to monitor
student drop-off activities; smd Leo Wilson, a retired police officer who consults with NCRC
with respect to implementation of its traffic management plan. The witnesses desczibed school
operstions, including NCRC’s need to expand its faciliies and incresse its emrollment, end
disenssed traffic conditions and the effectiveness of the Applicant's traffic management plan,

The Applicant proposed new construction projects on the subject property that would, among
other things, increase the number of classrooms available for the child development center. The
new classroom space was intended to enable NCRC 1o eliminate classrobms on the thiird floor of
the main building and instead devote that area for use by school administrators, and tq reduce the
aumber of children currently in each classroom (Le, the “group size”),

According to the Applicant, previous Board orders did not limit NCRC?s total enrollment or the
number of children permitted on the subject property at any one time. While not recognizing aay

? The Board subsequestly determined that the addirional variances were 1ot necessary.
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Board-adopted Jimit on enollment, the Applicant nonetheless requested ;fmnission to jincrease
the total enroliment a1 the child development center “by 10 children” to bring the group sizes in
the new classrooms 1o their optimum Jevel® The application proposed (g) to limit to: 120 the
number of children on-site at any one time, and (b) to limit the total enrollment to 185 childrm,
representing a base enrolimens of 181 and the flexibility to add 4 children if necessary given the
uncertainly of the enrollment process. The Applicant also sought spproval to inciesse the
umber of employees, at the subject property 1o & total of 44.*

The Office of Planning (*OP") submitted reports dated February 6, 2003,
February 24, 2003, and April 29, 2003, and testified at the public hearing. OP initially did not
make a recommendation, pending its receipt of information from other govermnment agencies. In
its second report, OP recommended denial of the application, citing advirse impacts related to
traffic and parking In its fnal report, OF recommended postponing consideration of the
application unti] the Applicant bad an opportunity to implement its proposed transportation
management plan and monitor compliance for at least four months from the beginning of the Fall
2003 school year. The Office of Planming questioned whether the existing Playhouse building on
the subject property actually finctions as a second principal building, rather then an accessory
building, and whether zoning relief from 11 DCMR § 3202.3 would be required for the
additional new building proposed in the application.

The Department of Transportation (“DDOT”) submitted reports dated| February S, 2003 and
April 14, 2003, end testified at the public hearing. DDOT did not support the Applicant’s
proposal due to concems about transportation safety. According to DDOT, the proposed new
constructiop and subsequent increase in staff and enroliment at the subject property would heve
an adverse impact on parking supply, would treats dangerous and otherwise objectionsble traffic
conditions, and would increase vehicular volume on neighboring streets.

In its second reporf, DDOT described three options that could improvie the safety of existing
waffic conditions, while acknowledging that none would “provide a complete sohuition” to “a
frustrating aed uasafe treffic situation” that currently exists on Highland Place. The options
were: (i) adjust NCRC’s traffic generation — i.e., require NCRC 2o reduce the waffic an Highland

? As discussed in this Order, the Board previously approved s maximum wral caspDmeis of 120 children at the child
developmeza oeater on the subject property, In essence, the Apphicams sought in this spplicstion vo beve the Board
ratify its ourrent ansancdloned enroliment of 171 children and, &x the seme time, sllow an increasc of 10 children
sbove thar figure a8 juw newly suthorized base earollment, with a porentiel maximum earollment of 185 childrea.
Because the Board finds infra thar there is clurrently an anroliment ogp of 120, the Bowrd weats the applicaton as a
request 1o increase eptoliment by 65 children. '

“ Az discussed in this Order, the Board previcusly approved a maximum of 28 employess at the child development
center on the subject property, NCRC currcaly employs a tots) of 38 people (28 fhllime and 10 partime
employzes), which the Applicanr considers 32 "“full-time equivalent”" employess. | The Applicant requested 10
increase the saf of the child development center 10 38 *fill-cime equivalent” employees by sdding six full-time
employets, bringing the total aumber of employees at the subject property 1o 44, As with earollmezu, the Applicent
in essence sought in this application w have the Boand ratify its current unsanctioned number of employees at 38,
and, at the same dme, allow an incraasa of six employees sbove ther fgure as ity newly autharized maximum
number of employees ot the site. Becanse the Board finds £1fra that there is currantly a 5t9ff cap 0£28, the Bowrd
weats te spplication as 8 request o inoresse the pumber of employees by 16.
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Place by decreasing enroliment or reducing vehicle trips; (i) implement a regulatory r:olutifm.
such as NCRC’s proposed transportation mepagement plan; and (i) mplﬁmm an engineering
solution, including the possible designation of Highland Place as a one;way westbound road
from Newssk Street to 33™ Place, s0 as to use the current westbound lane for the traffic queue at
NCRC and the current eastbound lane as the through lane. DDOT noted that traffic enfircement
issues raised in conjunction with NCRC-generated traffic, such as jllégal parking, blocked
driveways, end running stop signs, could not be easily addressed with additional regulatory or
traffic engineering solutions. .

By memorsndum dated December 16, 2002, the Department of Health (4DOH") recormended
approval of NCRC's application for continuation of a child development center with morning
and afternoan programs. DOH recommended that NCRC be allowed o) continue its programs
for 108 children, ages 2.5 through 5 years of age, consistent with its current licensure capacity.

By letter dated February 5, 2003, the Department of Humen Services, Ofice of Early Childhood
Development indicated its support for the application, citing the important service provided by
NCRC and the need for additional licensed child care centers.

By memorendum dated January 3, 2003, the Fire and Emergency Medicgl Services Department
recommended approval of the application, provided that the new construction met building code
requirements.

ANC Report. Ata public meeting held Jannary 27, 2003 with a quorum gresent, ANC 3C passed
two resolutions concerning the application. In Resolution 2003-001, approved by a vote of 9-0,
ANC 3C recommended denial of the application. According to the{ ANC, the Applicant’s
proposal to increase student enroliment and staffing would aggravate traffic problems associated
with current operation of the child development center. In testimony at the public hearing, ANC
3C contended that the application should be denied because the Applicaat was in violation of
conditions of approval adopted by the Board in prior orders; because of objectionable traffic
conditions in the vicinity of the subject property, exacerbated by unsefe practices by vehicles
dropping off and picking up children from NCRC; because the size and location of the proposed
new construction would create sdverse noise impacts and obstruct light and air to neighboring
properties; and because granting the applicarion would impair the purpose and intent of the Zone
plan. .

By letter submitted June 10, 2003, the ANC indicated that, at 2 regularly scheduled public
meeting on April 28, 2003, with a quorum present, ANC 3C voted 8-0 with one abstention, to
oppose sny variance relief for the Applicam, because the Applicant had not satisfied the
requirements for the variances, With regard to § 2100.5, ANC 3C argued that the proposed new
Carriage House would migger & new parking requirement &5 a principal building thar hed not
been certified as conibuting to the historic district.

Partigs in Support. The parties in support of the application testified that the child development

facility currently operates without causing adverse traffic impacts, and described the Applicant’s
neea for additional space to carry out its purpose as a child development! facility.

i
i
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in support of the application. Persons in support genecally described the attributes of NCRC's
educatione} programs, its need for additional space, thedemg:ofthewoéosedncwbnildmgm
as to be comparible with both character of the historic district and the sprrounding residential
neighborhood, and the Applicant’s successful efforts to minimize adverse impacts related to

traffic and parking.

Parties in Opposition. Theparﬁamoppos{uonpmenhedmdmceandqesnmyﬁmsewml
witnesses, including persons who live nurthesubjeutpmpetty- Stephen|Petersex, an expert in
traffic planning; and Robert Schwartz, an expert in architecture and p! The parties in
opposition generally argued that the application shonldnotbembmﬂm Applicant has
not complied with conditions of prior zoning approval, and because operation of the child
development ceater currently generates adverse impacts that would be exacerbated by the
proposed expansion, including objectionable conditions concerning parking, and poise.
According to the parties in opposition, the Applicant’s transportation plan has not
been effective in eliminating wnsafe conditions or decreasing traffic congsstion on asighborhood
streets caused by student drop-offs and pick-ups, in part due to inadequate supervision and
enforcement of the plan by the NCRC staff.

Thcpamls in apposition also objected to thapmvadmsﬁumonal chirracter of the proposed
expapsion, and contended that the new constuction yould be too lerge and too close; to nearby
houses, infringing on privacy, blocking views and sight lines, and diminishing Jight end air to the
residences, Concerns were raised about storm water management and the destruction of trees,
both during and efter the construction of the proposed expansion.

Persons in Opposition. The Board raceived sumerous letters or heard testimony in opposition to
the application from 33 persons and from the Federation of Citizens Associstions of the District
of Columbia. Persons in gpposition generally opposed the expansion of im institutional use in an
area zoned for single-family detached dwellings and contended that NCRC had outgrown its
current location; thar the new wnmmonwasnotmededbutwoﬂdmwobjmmblcm
fmpacts, especially from ajr conditioning equipment; and that an increase in envollment would
exacerbate existing adverse traffic and parking conditions essociated with the operation of the

child development facility.

Deliberations. At a public meeting on Jaguary 6, 2004, the Board injtially voted to deny the
entire application. On February 17, 2004, the Board announced its inteqtion to deliberate further
on the application. At its public meeting on March 9, 2004, the Board ; ou its own motion
to consider the Applicant’s proposed new construction separately from its proposal to increase
enrollment and the number of employees at the subject property. The Board scheduled an
addirional public meeting to deliberate forther on the proposed new constmcton,mdwmdta
rmpenthemwdmpmﬂt&epmesmmbmtwnuwmﬁ:nnaﬁmmnmsﬁenﬂw
construction proposed by the application, particularly with respect to. its compliance with the
requirements of 11 DCMR §§ 205.6 and 3104.1. At a public meeting held April 13, 2004, the
Board voted 10 approve the application with respect to the new construction only.
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Alleped Fx Parre Contacts. By letter dated April 2, 2004, the parties in ogposition requested en
evidentiary hearing on alleged ex parte commumications between the Applitant and the Office of
the Corporation Counsel with respect to the Board’s decision to reopen its deliberations on the
application.” In a response submitted April 8, 2004, the Applicant opposed the motion, arguing
that there had been'no improper ex parze communications betwesn the Applicant and members
of the Board, and that communication with the Office of the Corporation Counsel is not
prohibited &x parte commumication.

between the Chairman and a person involved in the proceeding in support of the application, and
asserted that decisions made by the Board by votes taken on March 9, 2004 and April 13, 2004
shonld be vacated in order to avoid tainting the proceeding. In its response, the Applicant urged
the Board to deny the motion for failure to allege facts suggesting that any inappropriate
relationship existed at the time the relevant decisions were made. Om July 15, 2004, the parties
in opposition filed a supplement to the motion to provide evidence in support of their allegations,
including evidence that the Chainman and the other person — who had been a member of the
Applicant’s board of trustees unfil April 2004, end who had subminted letters in support of the
application — hed, inrer alic, engaged in a conversation in January 2004 outside the school
attended by their respective children.

Atapubﬁcmée&ngt::;hlyﬂ, 2004, the Chairman recused himself prospectively from this
proceeding on the grounds that there may be an appearance of bias, and the Board vored to deny
the rotion to disqualify the Chairman and to vecate its decisions,

FINDINGS OF FACT
The Subject Property and Surrounding Area

1. The subject property is located at 3209 Highland Place, N.W. (Square 2072, Lot 30), in
the Cleveland Park neighborhood of Ward 3. The subject property is e large irregularly .
shaped lot on the north side of Highland Place between Ashlcy Terace and 33™ Place.

"2 The lot area of the subject property is 45,208 square feet. THe subject property is a
through lot with frontage on Highland Place and Ordway Strest, and has s pignificant
change m grade — approximately 20 feet ~ from Ordway Street up to Highlind Place.
The slope has been partially regraded and terraced to provide space for a playground.

’mmyzazwammofmcmmc@admmmmoaeoﬁmmemmm
District of Columbia, ,S'gzMayw's Order 2004-92, 51 D.C.R. 6052.

¢ The motion was arigially submined June 16, 2004 but was rewrued by the Office of Zoning a8 untmely. On the
advice of the Offics of the Anoraty Generil, the Office of Zoning acoepted th:moﬁﬂn}ﬁrﬁlingon!ulj« §, 2004,
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3.  The subject property is improved with a large former residence built on the soutlieastem
porti?of 5:& lot close to Highland Place (the “main building”), and a smaller
owbuilding (known as the “Playhouse”) located af the rear of the lot near the center of its
Ordway Strect frontage. A small maintenance shed is located at the rear of the lot near
the eastern property line.

4.  The main building has three stories and & basement, and houses a total of six classrooms
on the three stories. ThoPlnyhmxsgwlﬁchhasonestoryanddpasement,isusedfor
multiple puzposes, including a Library/reading room, optional programs (that is, early
arrival, lunch, and afterschool programs), a motor skills roosm, teacher/parent meeting
space, a music room, and occupational and speech. therapy spaces.

5. The fanced portion of the subject property has several large trees, @ terraced playground
with play equipment, and a paved bicycle course. The playground is used continuously
thronghout the school day, and is open for neighborhood use when school is not in
session. NCRC does not utilize any off-site play area.

6.  The subject property is located in the Cleveland Park historic district, wiich is ksted in
the D.C. Inventory of Histaric Sites and the National Register of Historic Places. The
main building, a Colonial Revival-style house, was constructed in 1905, and the
Playhouse was built in 1915, Both buildings have been designated as contributing to the
historic dist

% The subject property and aress to the east, west, and south arc zoned R-1-B. Properties to
the porth across Ordway Street are zoned R-2. Development surrounding the subject
property is primarily large single-family dwellings on wooded lots. Single-family
detached dwellings abut the subject property on both its east end west sides.

Preschool operations

8. NCRC was founded in 1928 as a research center/school for children, and moved to its
current Jocation in 1930. In 1998, NCRC applied for a new certificats of occupancy to
increase the number of childrenat the child development center from 90 to 120, and wes
directed to seek 2 special exception. The Board approved, subject to conditions, en
application under 11 DCMR § 205 to establish a child development center for 120
students, ages 2% to five years, aud 28 staff.’ ‘

7 The 1998 proceeding, Application No. 16307, resulted in two swmmmary orders. Pollowing 8 hearing on January
21, 1998, the Board vored to approve, by beach decision, an spplicavian “to esteblish a/child development center for
120 smdenrz ages 24 W five years and 28 seaff" The Srgr summary order, issued June 17, 1998, ipdicated four
condidons of approval, which specified: (i) a vy of 15 years; (if) that the “maximum mumber of children shall not
exceed 1207; (zid) thar the “maximum number of taachers and support staff shall not pxceed 28%; end (fv) that the
suthorized hours and days of opcration are 8:00 &.m. through 5:00 pan., Monday through Friday.

Meanwhile, the Bosrd gramed rehearing of the application at a public mseting on Februsry 4, 1998 upon
the request of ANC 3C, which prowsted that “inadequate public notice” bad been given for the Janpary 21, 1998
hearing. Following a scoond hearing, held April 1, 1998, the Board voted May 6, 1998 1 approve the same
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9. NCRC's certificate of occupancy (B00182078; issned November 17, 1998) peumits use
of the basement, first, second, and third floors of the building locat¢d on lots 855 and 866
for purposes of a child developmens center for 120 children, ages 2Y% 1o S years, and 28

staff.

10.  The “License for Child Development Fecility” issued to NCRC fby the Department of
Health gives permission to operate a child development center with a maximum capacity
of 108 children. The maximum capacity is determined according fo the quantity aud size
of NCRC’s classrooms and the number of staff.

11.  The Board finds that the Applicant’s child development center is|capable of mieeting all
applicable code and licensing requirements.

12.  NCRC has a total of 38 employees at the subject property. Twenty-cight are full-time
employees (12 teachers, one speech langnage pathologist, five| essistant teachers, the
executive. director, a business mansger, 2 receptjonist, 2 development divector, four
administrative assistants, one maintenance person, and a counselor). The 10 part-time
employees include teachers, & librarian, and an occupational therapist.

13.  The Applicant proposes to employ an additional six full-time emplioyees, adding four
teachers, one resource teacher, and a maintepance person, for a total of 44 employees at
the subject property.

14,  The Applicant conducts moming, afternoon, andfnll-daypmgmnsibrnhﬂ@ag:&Z%
to 5 yeafs, Cumrent enrollment is approximately 171 ¢hildren, may atread NCRC all
day, in the morning or in the afternoon only, or fewer than five days per week.

15.  After completion of the new construction proposed in the applitation, NCRC will have
sufficlent space to increase its licansed maximum capacity from 108 to 150 children.

16.  Child development center operations are conducted between 8:00 a.m. and. 5:00 p.m.,
Monday through Friday. School-related special events, such es an ennual pumpkin party,
are ocoasionally held on Saturdays. NCRC also holds an annual beck-to-school night,
which takes place during the evening,

17. mwplimmmmmght—weekmnacampmu,thesubjeamm
follows the operation hours and staff patterns of the cln;!d development center.

apylication. The Sumanary Ordsr Upoo Rebioaring, issued March 3, 1999, indicard aine conditions of spproval, Of
the nine newly adopted conditions, two addressed the same subject marver as conditidns conmined in‘the firse arder
(decreasing the term of approval from 15 to eighr years, and maintaining the same hours and days of pperation); the
remaining seven newly adoptsd conditions eddressed matters perwining 1o raffic management, especially student
drop-offs and pick-Gips. Condirions adopred in the second arder did not address the caps on aumbers of children end
mhmﬁatmmm:n&nappﬁcaﬂmandadnpwdbyﬂannﬂmwﬁwm
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Admission is open to NCRC studemts and to the commusity. Enrollment is
approximately 130 children, or roughly 80 percent of the school-year enrollment.

18. In2002NCRChosmdawnrkshop,hddhthermtmded;oshnebatmcﬁces
with other child-development fucilities in the District of Columbja. NCRC closed the
preschool ﬁrthsday,mhﬁedndghbmmammedﬂmeumformedpmnsto
assist with parking, and provided off-site paiking with shuttle service for some visitors.

19.  The Applicant indicated that firhure workshops would be hcldinﬁ:fmeamachouse.
and would be limited to no more than three in any 12-month;period. Whenever a
workshop is conducted, the Applicant will close the preschool for the day, lire three
uniformed persons to assist with traffic management, provide gffsite parking for 30
vehicles for use by persons antending the workshop, and provide shuttle service from the

off-site parking to the subject property.

20. No other child dsvelopment center operates in the same sguare or within 1,000 feet of
chl

The Proposed Expansion

21,  The Applicant proposes several new construction projects on the sibject propexfy.

(& In the main building, the Applicant will replace 2 rear porch are2 with a new
addition (one story plus basement) providing approximately 1,700 square feet of
space for classrooms and parent-teacher conferences as well as toilet facilities on
the first floor and an equal amount of space on the gtound level. . The new
addition will also pravide a fire stair and elevator access in the main building.

() A new bulding, known as the Camiage House, willl be constructed at the
no:thwestnomerofthemb)ectpropmymthcmsungﬂathse The
Carriage Honse will provide approximately 4,080 square feet of space for
classrooms,indoorphymdmomrspwe,mdmﬂetfadﬁﬁuun&wybmdm
and almost 2,000 square feet of classroora space end an outdoor plaza on the
upper level. The Carriage House will be one story with basement, but will appear
as a two-story building on the Ordway Street elevation because of the sloping
grade of the gite.

(¢) The maintenance shed will be replaced by a la:ger!stmctm'e pmﬁding an
enclosure of 448 square feet for storage of bicycles and equipment for yard
maintenance end repairs. The new shed will replace jan outdoor storage area
displaced by construction of the addition at the rear of thé main building,

22, The new copstructjons will almost double the existing building area on :the subject
praperty. Currently the total floor avea is 9,500 squars feet; after completion of the new
projects the floor area will be 18,000 square feet. However, the density of development
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and lot occupancy on the subject property will increase only slightly, density will
increase from a floor area ratio of 0.21 10 0,40, and lot occupancy will increase from 10

to 20 percent.

23.  After completion of the new construction, the rear yard at the subject property will
decrease from 46 feet to 44 faet, where a minimum of 25 feet is réquired. The smallest
side yard will decreasé o 10 feef, where a minimum of 8 feet is remiired.

24, The Applicant submitted an application for conceptual design review by the.Historic
Preservation Review Board (“HPRB¥). On January 23, 2003, HPRB adopted: its staff
report recommending approval. The staff report stated that the Carriage House would be
“generally compatible in jts height, orientation, rooflines, and materials’ use with the
residential character of Ordway Street and the historic district”

25.  The Carriage House will be an accessory building on the subject property, incidental and
subordinate to the main building. The Board credits the Applicant’s testimony that the
proposed use of the Carrisge House is related to the education purpose of the child
development center, of a sort customarily engaged in st child development centers.

Traffic Impacts

26.  The intersection of Highland Place and Newark Street is one blofk west of Connecticut
Avenue, Connecticut Avenue in the vicinity of the subject propety is a primary arterial
street that serves epproximately 41,000 vehicles per day, Porter Street is also: classified
as a primary arterial, while Macomh Street i & collector roadway. 34™ Street is a
secondary arterial street that serves considerable commuter traffic. Other streets in the
vicinity of the subject property are considered Jocal streets,

27.  Highland Place is two blocks long, running between Newark Street on the east and 34
Street op the west. The longer segment of Highland Place, between its intersections with
Newark Street and 33" Place, is not straight but angles twice ~ onice near the intersection
with Ashley Terrace and again just cast of the subject property. - Highland Place is one-
way eastbound between 34™ Street and 33" Place; the remainder sllows two-way traffic.
Highland Place js a narrow street approximately 25 feet wide. The speed Jimt is 15
miles per hour.

28.  Highland Place is estimated to carry betwesn 700 and 800 vehicles per day. NCRC
aocounts for spproximately 250 vehicle trips per day, or 30 toi 35 percent of the daily
traffic volnme on Highland Place.

29,  Highland Place has narrow sidewalks (approximarely four feet wide) on the north side of
the street. The south side does not have sidewalks, The south side of Ordway Street —at
the northern edge of the subject property — 2180 Jacks sidewalks.
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30. Children are brought to and depart from the subject property] at scheduled times
throughout the schoal day, ariving as early as 8:00 am. and dephrting es late as 5:00
P Thcmajontya:edroppedoﬁ'andmdmdupbycar

31.  Arrivals are scheduled primarily between 8:00 a.m. and 9:00 am. or at 12:30 p.m- "Most
chldreumvearﬂae}hghlmdmmenmncetothesubjectm&ty although;children
who participate in the before-school program are dropped off qn Ordway Street and
access the subject property via the staircase at the rear of the lot.

32,  Most departures are scheduled at 11:30 am.,, 3:00 p.m,, or 3:30 p.m. An aftér-school
program, conducted from 3:00 until 5:00 p.m. in the Playhouse, was begun in 2001.
Gmerauy,bmﬁwmdlzchddrmanenﬂonmygvenday Departure from the
after-school program is via the stairs to Ordway Street.

33,  After completion of the new Carriage House, children using classrooms in that building
will be directed to nse the Ordway Street entrance 20 es to reduce the number 4f student

drop-offs and pick-ups on Highland Place.

34, Gm&dly,ﬁamlosmﬁmmbmmpwwdmlocﬁommqﬂshlmd?hmmdon
Newark, Ordway, and 33" Streets in the momings to assist with smdent drop-offe and
waffic management. In the afternoons, six to eight staff members assist with srudent
pack-upsatlocaﬁominc!uding}hghlmd Placamd%"’andﬂmntk Streets. Each
vehicle displays a mumber; teachers with wallde-talkies communicate the number and
wﬂkthewnupondmsehﬂdtothevehwle.

35. NCRC's statement of trensportation procedures, provided to parénts of NCRC students,
mudspmmdmmcﬂorp:dauupdnmnmeehlddevdopmmmm
form a single live in a desigpated part of the street in front of the subject property or, if
that area is full, to quene at a white line painted on westbound Highland Place east of the
subject property. Drivers may avoid the queue by paking and {using the rear entrance
stepsanOrdwayStrccttormhthechﬂddevelnpmentcenw Drivers are instrocted not
to tum around in driveways, perform U-turns, double-park, or park contrary to posted
parking sigps,

36.  The Applicant has implemented a traffic management plen (“TMP") intended to facilitate
student drop-off and pick-up activities, Provisions of the plan include that:

(2) At 8:00 axa. NCRC staff place cones at a number of Iocations along Highland
Place and Ordway Street to mark driveways and illegal parking spages for the
purpose of discouraging preschool-related traffic from parking there.

(®)  Ar 830 am., some NCRC staff, wearing orange vests. take their places on
Highland Place and op Newark, Ordway, and 33" Stme'ts, while .other staff
members take children from cars and accompany them tojthe classrooms. Drivers
are not permutted to leave their vehicles.
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() A one-wey waffic pattem is in effect, wherebyve]udacfummgtoNCRC are
mquu&imuavelonlywcstboundonl-ﬁghlmdPhcennd not permitted to turn
onto 33" Place but must proceed down Newark Street tg the east eafrance of
Highland, drop off their children, and exit at Newark and 33" Place.

(@) NCRC staff members remain on the street assisting student pi:op-oﬁs-unh] at least
8:50.

37.  The Applicant recently improved its TMP through measures that arg intended to:

(8) Reduce double standing associated with drop-offs by extending the: moming
arrival time to 8:50 a.m.;

(b) Increase NCRC’s oversight of student drop-ofis by hiring two uniformed persons
to monitor vehicles on Highland Place between 8:15 and 9:15 aum. and to direct
traffic 50 as to avoid safety issues;

(c)  Reduce the traffic volume during the moming peak period by scheduling tours tor
parents of prospective students during nonpeak traffic periqds;

(d) rm;mvecomphmwiththeMbymco:ponﬁnspwia of escalating
sancnans,mcludmgnszsoﬂue,mpensmn.ndpmsibleaxpvlﬁonfu
noncomphance,andbyaddingapmvisioninﬂmNCRlelmmtmctthﬁ
would allow NCRC to expel familjes who do not agree to shide by the TMP;

(¢)  Assist enforcernent of the TMP by requiring parenjs and staff' to place
identification stickers on their vehicles and to register theyr tag numbers with the
Applicant; and

()  Improve traffic management during special all-school |events by hmng three
uniformed persons,

38.  The Applicant encourages carpooling but recognizes that carpopls for preschoolers are
difficult in light of the ages of the children and car seat requirements, ArodeGNCRC
snudents participate in a carpool with at least two children per vehicle,

39.  Despite its location near the Cleveland Park Metrorail station and the Applicart’s offer of
Mermrochek benefits 10 encourage commuting by public trangportation, most NCRC
employees — approximately 70 percent of the staff - drive to the subject property.

40. Parents of NCRC studems may hire consultants (such as |speech pathplogists or
occupational therapists) to work with their children. Approximately four or five
consultants visit the child development center regularly.
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41,

43.

43,

13:15

Between October and December, pavents of prospective students may tour NCRC. The
tours, which begin at 9:15 a.m. and last an hour, are conducted daily for appmxmateiy
cight families st a ime. Participants generally park on streets in the vicinity of the
subject property.

Preadmission play sessions are held in January and February, in whioh groups ofichildren
who are prospective NCRC students and their parents-visit the uubject property. One
group, usually involving eight children, is held per day, four days pér week. Each sesgion
lasts approximately 45 minutes, Previously, play sessions began at 8:45 a.m.,, but the
Applicant indicated that future play sessions would be held later in the day so as not to
coincide with the peak traffic time. Approximately 300 applications are received each
year, and approximately 90 percent of prospective students attend & play session.

ANC 3C’s resolution of January 27, 2003 stated that “waffic| generated by NCRC
continues to be a serious problem to individuals residing on the neighboring streets,”
notwithstanding the Applicant’s efforts to regulate the flow of traffic to and:from the
school,

The Board credits the testimony of DDOT that vehicles pammpanngm studentidrop-offs
and pick-ups at the child development center create congestion on. a local street. Based
on a traffic and parking assessment provided by the Applicant, DDO‘T determined that
student drop-off and pick-up activities for NCRC’s four programs (morning, tﬂ:emoon,
full-day, and Juach) overlap, with the majority of the children arriving and departing in
vehicles. DDOT indicazed that between 8:00 and 8:50 a.m., a fotal of 106 stdeats are
dropped off, using 82 vehicles. The SO children participating in the morzing program are

picked up between 11:20 and 11:40 am.,, ovedappungwiﬂlmedmp-offﬁmeﬁurm
ch:ldrm earolled in the lunch program (who arrive between 1125 and 11:35 am.), s0
thar 48 vehicles arrive at and depart from the subject property during & 35-minute period.
An'additional 53 children, using 35 vehicles, are dropped off between 12:30:2nd 12:50
p.m. for the afternoon program. A total of 102 students (perticipating in the fall-day or
aflernoon programs) are picked up between 2:50 and 3:40 pim., using 66 vehicles.
DDOT’s field observations showed that approximately 70 percent of NCRC students use
the Highland Place entrance, while the remaining 30 percent quse the Ordway Street
aceess.

The Board credits DDOT’s testmony that the existing configuration of the area
designated by NCRC for student drop-offs (the white line painted in the street:to indicate
the start of the vehicle queue) creates dangerous conditions. The queue lins is in the
westbound lane of Highland Place, rather than along the curb, so that vehicles may
double-park for as long as 10 minutes while waiting to zeach the subject property. The
queue line extends east toward Ashley Terrace, so that through gaffic intending to aveid
the queue line uses the castbound lane while traveling west on [Highland Place past the
subject property. Sight distances are Jimited due o 2 subsnamiﬂ downhill grade change
around a curve near the intersection of Highland Place and 33™ Place,

P.1¢<
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46. The Board credits the testimony of DDOT and parties in opposition that some yebicles

corning 1o the subject property to drop off or pick up children from NCRC do not always

comply with the Applicant’s wansportation procedures or applicable regulations.

Violations include approaching the subject property traveling east on Highland Place,

then making a U-tum a1 Ashley Terrace 10 join the queue hnaheﬂpmgwest;pmhngon

streets where parking restrictions are in effect; parking so as to block private driveway
entrances; double-parking; and failitig t6 3fGp &t stop signs.

47.  Pursuant to the Applicant’s TMP, drivers are not supposed to leavé their vehiclds, but to
utilize NCRC staff to assist with student drop-offs and pick-ups by eseorb:ug(children
between the vehicles and the subject property. However, the Board credits the tegtimony
of the parties in opposition that during student drop-off and pickup activities,. vehicles
maybepaﬂ:ed ~ sometimes illegally ~ while the driver walks the child to or from NCRC.,
Particularly in light of the narrow, obstructed, or absent sidewalks, pedcsmans often walk
in the street while approaching or leaving the subject property.

48. ‘The Board credits DDOT"s conclusion that student drop-offs and pick-ups at NCRC
presently create “s frustrating and unsafe traffic situation” on Highland Place. The
existing operation of the Applicant’s child development center is gmh.us adverse traffic
impacts in the vicinity of the subject property due to the high volume of school-related
traffic on narrow local strests during periods of student drop-offs and pick-ups, As a
consequence, the Board finds that the child development center on the subject; property,
as g result of iis present unauthorized level of enrollment, creates objectionable traffic
cﬂndmonsandunsafeoondmonsforplckmgupanddroppingoffqhﬂdm

Sufficient Parking

49.  No part of the subject property is used for parking. Pursuant 10 11 DCMR § 2100.5, no
additional parking spaces are required on the subject property because it contributes w
the character of the Cleveland Park historic district.

50. Most on-street parking spaces near the mbjcctpmpmylrelbcﬂtedinmwhm
parking is resmctedma:wmhommmmumforvdndesmthpmuheappheabhm_
sticker. nmmwmewasmctedon-meetpnhngsp&cesmmemtyoﬁhembjwt
property, mcludmgthreeon}ﬁghlmdrlmasweuasonOrd‘waySum:tthemrﬂ:
edge of the subject property.

51. Many houses in the vicinity of the subject property lack space Ifor off-street ‘parking to
accormmodate the residents’ vehicles.

52. Dunandforparkingonrhesminﬂzeviciniwofﬂwsubjectp:mpmyisalségmmwd
by nearby commercigl uses on Connecticut Avenue and b} commputers, using the
Cleveland Park Meworail station.
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§3. NCRC staff park on streets in the vicinity of the subject propety, including the
unrestricted portion of Ordway Street abutting the subject property.

54,  The child development center regularly attracts numerous visitors gl the subject property,
including consultants assisting current students and the families of tpm.%pwtive students.
The msjority arrive by vehicle and park on neighborhiood strests in the vicinity of the
subject property.

55. 'The Board finds that the child development center on the subject gropesty, at it§ present
levels of staffing and enroliment, does not provide sufficient off-stieet parking spaces to
meet the reasonable needs of teachers, other employees, and visitors,

Other Irapacts

$6. The Applicant does not use arplified sound as pam of its daily operations but has used
amplifiers at special events two times per year. The Applicant stated that in the future
amplified sound will not be used outdoors on the subject property.

57. Mechanical equipment, currently lacated on one side of the main bhilding, will be moved
to the roof of the new addition at the rear of the main building, where a manserd:roof will
conceal the equipment and mitigate any noise impacts,

58. ANC 3C’s resolution of Januery 27, 2003 stated that “neighbors; have complained that
NCRC events have generated unacceptable noise levels,” specifically with respect to
noise from “commercial air conditioning equipment, and ... the close prokimity of
students/staff in the proposed classroom space designared for music and gymmastics.”

50. ANC 3C's resolution of January 27, 2003 also stated that “humerous swrounding
neighbors, especially those living on Ordway Street next to and across from NCRC, have
expressed objection to the proposed new building due to adverse limpacts resulting from

60. The Board finds that the proposed new construction -at the child development center is
located and desigued so thar there will be no objectionable impacts on adjacent or nearby
properties due to noise, activity, visual, or other objectionable conditions. The:Applicant
has addressed potentisl adverse noise impacts by indicating its intent not to use amplified
sound outdoors, and by relecating mechanical equipment away frorn neighboring
residences and behind 8 roof enclosure to muffle the associated sound. The Board is not
persvaded that other conditions described by the ANC ar parties in opposition, constitute
objectionable conditions. The light and air impacts of the new constructon will be
moimmal, given the large proportion of the lot that will remain open and considering the
siting, height, aud massing of the new construction projects, which will be smaller than
development permitred as a matter of right on the subject property.
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61. The Bosrd finds that no special rreatment in the way of design, scregning of buildings, oz
planting, beyond that proposed by the Applicant, will be nsms&ﬂy 10 protect adjacent
and pearby properties.

Harmony with Zoping

62.  The subject property is zoned R-1-B. The purposes of the R-1 district include to stabilize
and protect quiet residential areas developed with one-family ed dwellings, and to
promote a suitable environment for family life, 11 DCMR §§ 200.1-200.2. The R-1-B
zone pravides for disiots of higher density than the R-1-A zone. 11 DCMR § 2003.

63. The nmew construction projects will conform to applicable zoping requirements with
respect to lot occupancy, height, bulk, and side and rear yards.

64. The Board finds that, with respect to the proposed new mmd:pn only, the raquested
special exception will be in harmony with the general purpose and intent of the Zoning
Regulations and Zoning Maps and will not tend to affect adverselyithe use of aeighboring

property.

65. The Board does not find that the new construction will create an [“institutional: campus”
inappropriate in an area zoned for single-family residences. size of the subject
property, while large, bas not increased, but rezoains 2 single lot in & neighborhood of
relatively large lots. 'I‘haprinctpalbuﬁdmgonﬂ:elothummnﬂmlmmlomal
Revival former residence, with smaller accessory buildings located at the rear. The
Applicant’s proposed desiga — which was found generally campaﬁhle with the residential
character of Ordway Street and the historic district by HPRB ~ ensures that the new
construction will not overwhelm the site.

CONCLUSIONS OF LAW AND OPINION

Rrocedural ¥ssnes

Before reaching the merits of this application;- the Board will address 'three procedural issues
raised by the ANC party and the parties in opposition concerning: (1) the Board®s decision
reopen the record to consider the Applicant’s construction-related requésts separately from the
Board’s decision to deny the increases in earollment and employees; (2) alleged ex parte
communjcations between the Office of the Attorney General and Applicant’s counsel; and (3)
motions to disqualify the Chairman and vacate prior votes in which he participated.

1._The Reopening of the Record

By letter dated March 22, 2004, ANC BCpmtstedthe“exmrdmary' action of the Board “to
rescind in part and reconsider in part” the decision made January 6, 2004 1o deny the application
in its ennirety. TheANmeschamctmzedrlnBuard‘samonasueconmpmnon. This is not the
case. A decision is not final until the written order is filed in the record and served on the

P.22
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parties. 11 DCMR § 3125.6, Until the decision becomes final, the Board may deliberate as many
times s it finds necessary; nothing in the Board’s Rules of Practice and [Procedure limits the
mumber of decision meetings permitted w decide au application. The Board often conducts

several decision mestings on complex applications, and may revisit 2 vote prior to issuing a final
written decision.® |
2. All Con

The Board finds no merit in the motion filed by the partics in opposition conceming alleged ex
parte communications between the Applicant's counsel and the Office of the Corporation
Counsel (now the Office of the Atiorney General). As the Applicant correctly noted, there were
no {mproper ex parte cornmunications between the Applicant or its counsel and members of the
Board, and copununication with the Office of the Attorney General is not prohibited ex parte
communication.

The Board is required to make jts decision on an applicetion on the exclusive recond of the
procesding before the Boerd. 11 DCMR § 3127.2. The Board may seck and receive legal advice
from the Office of the Attomey General at apy time. 11 DCMR § 31024. Tbe Zoning
Commission Procedures, 11 DCMR § 3000 et seq., which are also applicable to the Board,
provide that in “any proceeding that is a contested case ... all members of the Conunission shall
be prohibited from receiving or participating in any ex parte communication relevant fo the
merits of the proceeding.” 11 DCMR § 3023.1 (emphasis added).

Because the Office of the Attomey Geaeral (“OAG™) is not a member of the Board ~ and is pot @
wier of fact or decision-maker in this proceeding — no communicstion with OAG can constitute
an ex parte communication within the meaning of the Board's rules. The rules prescribe an
advisory fimetion for OAG, which does not, and cannot, substitte for the decision-making role
of the Board. Thus, any materials provided by a party to OAG are not improper ex parze
communications and do not corapromise the faimess of § contested case So long as the decision
issued by the Board is properly based on “consideration of [the] exclusive record” compiled
during the administrative proceeding. D.C. Official Code § 2-509 (2001).

On July 27, 2004, immediately prier to the Board taking up the Motion to Disqualify, the
Chairman of the Board of Zoping Adjustment prospectively disqualifiedihimself from the case.
The Chairman’s decision mooted the Morion to the extent it sought prospective disquatification,
but left to be decided its request to make the disqualification epply retroactively and vacate the
Board’s prior decisions in this case. Removing the Chafrman’s past votes would result in the
reinstatement of the Board's Jauary 6, 2004 decision to deny all aspects of the application,
including the portion requesting permission to undertake new construction,

8 See, eg.. Appn;:mn No, 16875 (March 1, 2004) and Gage v. D.C. Board of Zoning Adjustment, 738 A.2d 1219,
1221 (.C. 1999).
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The Board finds that the Motion and all materials offered in its support present no basis for
disqualification or vacating the earlier votes,

The District of Columbia Court of Appeals has held that:

There is no controlling statute or board regulation goveming ﬂled;squahﬁm
of board members. In order to insulare the administrative process apd its decision
makers from prejudice and bias, it has generally been recognized that the same
mlesreqnmngtheramsalofjudmal officers are applicable 10 administrative
officers who act in an adjudicative or quasi-judicial capacity. . . . In the absence of
o statute providing otherwise, a judge must recnse himself when his alleged bias
arises from & source outside the “four comers of the court-room,” and results “in
an opinion on the merits on some basis other than what a judge leamed from his
participation in the case.”

Morrison v. D.C. Board of Zowing Adjustment, 422 A.2d 347, 349 (D.C. 1980) (citations
omitted). A legally sufficient claim of personal bias requires that: (i) the facts (alleged) must be
matcrial and stated with particularity; (ii) the facts must be such’ that, if true, would convinee a

reasonable person that a bigs exists; and (iii) the facts must show the bias is personal, as opposed
to judicial, in nature. In re Bell, 373 A.2d 232, 234 (D.C. 1977); Vann v. D.C. Board of Funeral
Directors and Embaimers, 441 A.2d 246, 250 (D.C. 1982).

'I'heBom'dmmtpﬁsudadthatthepameamopposmmhavesmedﬂeghﬂymﬁdmtddmof
pmonﬂbmsbymecwmmmmispmcadingﬂ:atwomawmmhﬁduthﬂmme
&mﬂlegdby&pﬁamowaammmmwmmMMa
person with an affiliation to the Applictnt, but the only evidence of arelationship beyond g
potential chance encounter of people active in their community occurred after the hearing was
completed, the record was closed, and the Board had voted on the application. The Board does
pot find that the facts alleged by the parties in opposition, if true, would convince a reasonsble
person that a bias existed by the Chairman in support of the Applicant. The Chainman copducted
all proceedings in a mapner that was fair to all parties, consistent with the role of the presiding
officer as set forth in § 3117.3 of the Zoning Regulations. The Chairman did not “advocate” on
behalf of the Applicant during the Board's deliberations but stated his own findings end opinions
based on the evidence in the record compiled by the Board.

Even if disqualification were warranted, there is no basis to vacate the prior votes. 'The United
States Supreme Cour has held, under analogous circumstances, that & determination of whether
a vote should be vacated is based on three factors: (i) the risk of injustice to the pasties in the
case; (ii) the risk that denial of the relief will produce injustice in other cases; and (iii) the risk of
undermining the public’s confidence in the judicial process. Lijeberg v. Health Services
Acquisirion Corp.,, 486 U.S. 847, 864; 108 S. Cr. 2194; 100 L. Ed. 2d 855 (1988). The Board
ﬁndsmnskofiqyushcatorhepamﬁmﬂuspmmdingbased on its conclusion that the public
hearing and decision meetings were conducted properly and were not tainted by any alleged bias
on the part of the Cheinman. The Board compiled a voluminous record and conducted numerous
public hearing sessions and decision meetings in consideration of this application, alfowing full
pardcipation by all parties and ample discussion of the merits of the Applicant’s requested
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zoning relief by ail participating members of the Board. Similarly, the Boatd finds po reason to
concluds thar a decision not 10 vacate certain votes in this case would risk producing injuistice in
any other case, or would imdermine the public’s confidence in the process| implemented by the
Board. Rather, the Board’s adherencs to its Rues of Practice and Procedmpand the progpective
recusal of the Chairman in thig case demonstrate the Board’s commitment to ensuring that the

process is fair and impartial, avoiding even the appeavance of impropriety.

The Board’s vote to deny this motion was unanimous, with all three ramammg Boardmembers
voting in favor of denial. Included in that tally was the vote of Bosrdmiember Ethedy, who
consistently opposed all aspects of this application throughout the Board’s deliberations, Indeed
it was Mr. Etherly who cast the lone dissenting vote at the Board’s April|13, 2004 decision to
approve the construction, If anyone would have besn cognizant of bias in favor of the Applicant
during the Board's deliberarions it would have been M. Etherly. The fact that Mr. Ethesly voted
against retoactive disqualification, notwithstanding his opposition to approval of the
construction, is indicative of the faimess and impertiality that characterized the Board’s actions
throughout this difficult and acrimondous case.

The Merits

The Board is authorized under § 8 of the Zoning Act, D.C. Official Cods § 6-641.07(g)(2), to
grant special exceptions, as provided in the Zoning Regulations. Pursusnt to those § 3104.1 of
those regulations, the Board must find that the special exception will be ju harmony with the
general purpose and intent of the Zoning Regulations and Zoning Maps and will not tend to
affect adversely the use of neighboring property in accordance with the Zoning Regulations and
Zoning Mep, subject to specific conditions.

The specific conditions that apply to dzﬂddwelopm&ntceummfwndat 11 DCMR § 205,
which provides that a child development center must be located end designed to create no
objectionable traffic condition and no unsafe condition for picking up and:dropping off childsen,
and must provide sufficient off-street parking spaces to meet the reasonsble needs of teachers,
other employees, and visitors. 11 DCMR §§ 205.3, 205.4. The ceater, including any outdoor
‘play space, must be located and designed so thar there will be no objectionable impacts on
adjacent or nearby properties due to noise, activity, visual, or other objectionable conditions. 11
DCMR § 205.5.

The Applicant secks a modification of an approved special exception] under the conditions
specified in 11 DCMR § 205, to (i) construct an addition to an existing bwilding, 2 new accessory
buﬂdmg,andareplacemmmmntnnauceshed,and(')to!nmemﬂmmtﬁumﬁﬂ’m 185
children, ages 2% to 5 years, and increase the number of employees: from 28 to.44 in an
expansion of an existing child development center use in the R-1-B district at 3209 Highland
Place, N.W. (Square 2072, Lot 30).

? As will be explained and rejected infra, the Applicant contends there no earollment cap| but has offered m
voluntarily adhers 10 8 eap of 171 children, provided it can increase that ameuntby 15,
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The Applicant is currently opersting under a Board order that found all of these elements had
beeunfgr_ Thequesﬁongcﬁolzemeaomdiswhuhcrthemodiﬁcaﬁomso\:lghxwoﬂdalhrﬂzc.se
findings. For the rcasons stated below, the Board finds that the Applicant lhss failed to keet its
burden with respect to the requested increases in earoliment and employess, but has: met its
burden with respect to the new construction proposed.

A, Is there an enrollment cap?

When an applicant seeks to increase a number of some kind (stadents, employees efc), the Board
normally assumes that the applicant believes that such a numeric limitation actually exists. Not
here. The application was originally phrased as a request for expansion of an existing child
development center permitted to serve “120 children, ages 2i4 to § years, at any one time”
(emphasis added). The italicized language reflected the Applicant’s contention that there is no
limit on the total number of children who may be emrolled in NCRC, just on the number who
may be at the subject property at any one tims,

If, as the Applicant claiws, there has never been an enrollment cap imposed, it would seem to
follow that there is nothing to be increased. Yer, throughout these procecdings the Applicant has
insisted it is secking just such relief. Specifically, the Applicant characterizes its request 2s the
eddition of 10 children to achieve a base enrollment of 181. Subtracting the former from the
lmcrmu!tuil:aneuroﬂmmtofl?l.aﬁgnewtdﬂivadﬁomanypm;dedﬁmofﬂlzBoard,
but identical to the Applicant's currept enrollment. NCRC's contradictory positions can pechaps
be reconciled as constituting an offer to establish an enrollment cap of 171, coupled with a
request to increase that amount by 10 (actually 15)'° children. However, there is no need for the
Applicant’s offer, since an enrollment cap of 120 children has existed since 1998.

The Board is not persuaded by the Applicant’s contentions that there is no limit on total
enrollment at the child development center at the subject property, or that the refererice to 120
children in Application No, 16307 applies 10 the number of preschoolers who may attend the
child development center &t any one time, Rather, the reference to 120 children must be read as
the maximum number of children who may be enrolled at the child development center on the
subject property, whether all are in atrendance at the same time or not.

The initial order in Application No. 16307 (issued Jume 17, 1998) jspecifically adopted a
condition stating that “{t}he maximum number of children shall not exceed 120." The second
order in Application No. 16307 (issued upon rchearing on March 3, 1999) adcpted nine
conditions, none of which addressed the mumber of children permitted at the child development
facility. The Applicant conrends that the second order superseded the first, ad that therefore ao
cap on enrollment was adopted as pert of the Board’s final order. However, even if the first

® A request for the wbridled flexibility to 8dd § ohildren above the 10 to be initially entolled is a convoluted way of
asking for 0 carollment jncrease of 15,
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order was superseded, the decision reflected in the second order was premised on an application
for & child development center with 2 maximum enrollment of 120 chu . Although not
expressly adopted as a condition in the second order in Application No. 16307, the fact that the
application proposed a child development center limited to 120 childrett wes central to the
special exception that was requested and granted in Application No. 16307.

The Board rejects s without merit the Applicant’s assertion that an spplication o estgblish a
child development center for 120 children does not entail any limit or restriction on enrdliment.
Rather, epprovel of an application to establish & child development center for 120 children
necessarily restricts the total number of children who may use the child development center ar all
times 10 a maximum of 120.

Nor is the Board persuaded by the Applicant’s contention that the referesice to 120 children in
Application No. 16307 indicared & limit on on-site capacity rather than enrollment. The
Applicant requested approval of a child developmeat ceater for 120 children but did not specify
&n intention to request approval for 120 children on-site @z any one rime. The Board’s long-
srzn.dingrmcﬂaehnsbeentoadop:amp on total enroliment unless another méasure is
specified.”” The maximum total enrollment, and not just the mumber on-site &t any ope time, is a

Y In muny jostances, the Board adopts a condition specifying the maximum pumber of children Who may uae &
given child development facility, An unqualified maximum - besause its application or meaning is not spesificelly
limited w, for example, the maximum pumber on-gite at agy one Wme ~ refers to the maxinmm total eproliment.
See, e.g,, orders appsoving ckild development centers in Application No. 16446 (Jun. 23, 1999) (“the total aumber
[of] children to be carolled ... would be 50,” where curent carollment was 36); Applicetion No. 16357 (Aug. 7,
1998) (“shall not excesd a maximum of 100 children”); Apphicasion No. 16344 (Aug. 9, 1998) (“{dJhe: mumber of
children shall not exceed 30,” where “20 children would be enxolied in the center’s all dgy program snd 10 would be
enrafled in the before and after achoc) program™); Application No. 15456 (Aug. 16, 1991) (“[tJhe :number of
children at the facility shall sor exosed 50,” where the epplicant sought to “serve up w0 ffty childres™); and
Applisation No. 14272 (May 25, 1985) (“zumber of studenrs shall mot exceed seyenry.five,” where current
emrollment was 62).

In some ingtances, & ¢3p 02 fwaximum enrollment, and not 2 limit on occypanCy & any dne time, is
necessarjly infaryed from the circumsmnces of the particular child development center, perameters specified in
a request for approval —~ 2 relstively large number of children in a remge of ages, a ki ares devoved w child
development center use, small s, and long hours of operation ~ indicate that the Boand contemplated tha ot all
the authorized number of children would be at the facility at any given dme, bur that 4 maximum towml mmber of
children who could be enrolled in a facility should be specified for puposes of svalisting any poteatial adverse -
impacts assoclated with operaton of the child development center, Ses, e.g., orders approving child developanent
ceasrs jn Application No, 16413 (Jan. 14, 1999) (100 children, ages from infancy 12 yeare old, with 20 staff,
operating from 7:00 am. und] 6:00 p.m. in the basement and first floor of su aparmment building housing a
wansitional iving program); Application Ne. 16337 (Jul 2, 1998) (80 children, agesinfanr 10 five years, with a
maximum of eight staff, operating from 6:00 am. wmil 7:00 p.m ); Application No, ]6183 (Feb. 21, 1997) (100
children, ages 33 months to 9 years, with 18 swaff, operating from 6:00 am. unti! 7:00 pas. in 10,3000 squaze feet of
space); Application No. 16147 (Oct 11, 1996) (155 children, ages infant to 14 years, with 14 staff, operating from
6:00 a.n. wmil 6:30 pom.); Applisstion No. 14943 (Feb. 24, 1989) (77 children, eges 2 10 14, and 11 staff, operating
from 7:00 am. until 6:00 p.m. on the ground floor of an aparwment building); Applicaton No. 14651 (Aug. 11,
1987) (40 children and 8 staff, open from 7:00 a.m. untll 6:00 p.m., using 2,260 square feet on the ground floor of an
apartment building); and Application No. 14641 (Sept. 17, 1987) (50 children, ages 2 1015, and fve steff, housad in
& charch basement),

™ Sae, e, orders approving child Gevelopment centers in Application No. 16915 (Mar. 21, 2003) ({fe]urollment
shall be limited v 2 maximum of 23 children...on site ot any one time"); Application No. 16657 (Jun. 15, 2001)
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facr relevant to and necessary for findings the Board is required wm#emmehnmg
Regulations, especially when assessing all potential adverse impacts, suchf as those relating to
traffic and parking, and when considering whether a given child development center will tend ©
affect adversely the use of neighboring property.

To accept the Applicant’s argumeat in this regard would be tantamoust to recogrizing a
distinction between total enrollment and on-site earollment where none exists for the purposes of
assessing adverse impacts. Both numbers can and do have consequences for the analysis of
adverse impacts. Far example, while an entity may have an on-site cap of 120 at any one time,
an unlimited total enrollment number could mean that parente, faculty and other persommel
associated with those stadents who may not be on-site at a given time might nevertheless still be
on the property for various and sundry business and thereby contributing impacts that would

The Board concludes that g5 of June 17, 1998 (the effective date of BZA Order 16307) 2nd cver
since the maximum suthorized emroliment gt NCRC has heen 120 children, eges 2% to five

years.
B. Ramificarions of Applicant's Non-Compliance with Enrollment and Staffing Caps.

Contrary to the position taken by the ANC and the parties in opposition, the fact that the number
of children enrolled and persons employed exceeds ths limitations set by the Board does not,
alone, furnish grounds to deny this application. The scope of the Board’s authority is defined by
section 8 of the Zaning Act of 1938 (D.C. Official Code § 6-641.07 (2001 ed.)) and the Zoning
Regulations. See Spring Valley Wesley Heights Citizens Ass'n. v. Diserict of Columbia Bd. of
Zoning Adjustmens, 644 A.2d 434, (D.C, 1994). Courts are "'reluctantito read info a statute
powers for a regulatory agency which are not fairly implied from the statutory languags, since
the agency is statutorily creatéd.” Chesapeake & Potomac Tel. Co. v. Public Service Comm'n of
Distriez of Columbia, 378 A.2d 1085, 1089 (D.C.1977)”. Id. at 436.

Pursuant to Section 8 of the Zoning Act of 1938, the Board may grant exceptiéns when
permitted by the Zoning Regulations “subject 1o appropriste principles, standards, rules,
conditions, end safeguards ser forth in the regulations.” D.C. Official Code § 6-641.07(d)
(emphasis added). There is no principle, standard, rule, condition, or safeguerd set forth in the
Zoning Regulations that makes noncompliance with a granted special exception grounds for
denying a request for its modification. Although the Board can include in its orders a condition

("mlymuﬂupta%chﬂ&m"pmﬁdcdﬁu“[ﬂmmmmmethmZSchﬂﬂm;prmuﬁammmy
one gme"); Application No. 16501 (Oct, 22, 1999) (“the maximum number of childsen to be enrolied ax the ceater at
any cae time shall be 100; however the maximum number of children to be at the premisgs ar one time shiall be 80™);
Application No. 15670 (Mar. 7, 1994) ("“number of srudents shall not exceed 65 children during 8 24-hour period™);
Application No. 15559 (Dec. 4, 1991) (“oumber of employees on-site shall not exceed txee"); Applicatdan No.
14943 (Feb. 24, 1989) (rejecting proposed condition limiting “the number of children permitad 10 Lse the outdoor
play area ar any ane time™); and Application No. 12239 (Mar. 15, 1977) (“{{Jhe average auendansce is twenty (20) to
twenty-five (25) students and the enrollment constitutes pre-schoolers, elementary school smdents and Junior High
students™). ’
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msking proof of compliance 2 prerequisite to the grant ofﬁm!mz: zomng relief (es thb.Board
customaglr; did in campus plan orders), the Board didnotdosommsordqumnimgApphcaﬁon

No. 16307.

This is not to say that the Applicant’s noncompliance is irrelevant. With respect to: both its
enrollment znd employees, the Applicant secks increases above the current upauthorized levels.
As a threshold matter, the Board cannot consider ‘Such requests unless the Applicant shows that
its unauthorized level of operation is not resulting in adverse impacts. For the Board to focus
salely on predicting the adverse impacts of increases above the unanthorized student aad staffiog
levels, while ignoring the edverse impacts caused by the noncomplidnce, wowld skew its
snalysis, reward noncompliance, and meke permanent any adverse conditions caused by the
miscondpct.

C. Are the Applicame’s Currens: Unauthorized Enroliment and Staffing Levels Causing Adverse
Impacts?

Baged on the findings of fact, the Board concludes that the current bperation of the child
development center at the subject property is generating adverse iwmpacts on the use of
neighboring property, particularly with respect 10 waffic congestion and unsafe driving and
parking practices and that these conditions ere the direct result of the Applicant's exceeding the
limits op enrollment and employees established by the Board.

Traffic. The lack of a dedicated area for a queus of preschool-relatell traffic bas become a
significant problem as a result of the Applicant’s noncompliance with the;enroliment and staffing
lirnitations previously adopted by the Board, While the unsafe traffic situstion has been further
exacerbated by poor compliance with provisions of the Applicant’s traffic management plan, the
Board canpot find that even total compliance with the improved TMP would mutigate the
objectionable waffic conditions presently caused by NCRC, particularly in light of the narrow
residentis] streets in question and the Jack of safe pedestrian access in the vicinity of the subject

. The Board credits DDOT's conclusion that implementation of the Applicant’s
improved TMP (one of three options proposed by DDOT to lessen the adverse traffic impacts
associated With current operation of the child development center at the.subject property) would
not “provide a complete solution” to the existing unsafe traffic conditions on Highland Place.

Parking. ‘The subject property is not required to provide parking on-site by virtue of its starus as
a property confributing to the character of a historic district. However, as a use permitted only
by special exception, this child development center could not have been approved umless the
Board found that the proposed use did not tend to affect adversely the use of meighboring
property, including with respect to parking impacts generated by the child development center.
Specifically, the Board was required to find that this child development center “provide]d]
suificient off-street parking spaces to meet the reasonable needs of teachers, other employees,
and visitors.” 11 DCMR § 205.4.

The Board finds that the Applicant’s child development ceuter, operating at its tnauthorized
current Jevels of envollment and staffing, is cresting adverse impacts related to paring,
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principally because NCRC is not providing sufficient off-street parking!spaces to meet the
reasonable needs of employees and visitors to the subject property. Besides the need for short-
term parking associsted with student drop-offs and pick-ups, the child .development center
generates significant parking demand through its current 38 employees, the vast majority of
whom drive to work; through occasional special events that attract many visitors to the site at the
same time; and through_ a relatvely large number of regular visitors to the subject property,
including the consultants hired to work with students and the families of grospective students,
who may attend tours or play sessions four or five times per week for five months of the.school
year, as many as eight families at a time, The adverse impact arising from the large demand for
parking created by the Applicant’s child development center use is exacerbated by characteristics
of the surrounding peighborhood, particularly the scercity of off-street parking on residential
properties in the vicinity of the subject property and the competing demand for on-street parking
created by other nearby uses, especially commercial activitics on Connecticut Avenue and the
Cleveland Park Metrorail station.

D. The Requests to Increase Enrollment and Staffing over the Current Unauthorized Levels,

When the Board last reviewed this use in 1999, it approved a child devejofment center with a
maximum earollment of 120 children and a maximum staff of 28, and found no likely adverse
trapact at that level. However, NCRC now has 171 enrolled students and 38 employees and the
Board finds compelling evidence in the record thet these higher levels exert considerable and
unacceptable pressures upon the swrounding residential corumunity. It would not be logical for
this Board to accept the contention that no relationship exists between the Applicant’s
noncompliance and the adverse impacts evidenced in the record. To both ratify this non-
compliance and allow further increases in enrollment and staffing would be frresponsible. Such
increases would only aggravate the objectionable waffic and parking conditions that crurently
exist by generating additional traffic and creating more demand for on-street parking by vebicles
associated with operation of the child developraent center at the subject property.

The Applicant’s requests 10 incresse earoliment from 120 to 185 children and to increase staffing
from 28 to 44 are denied, '

New construction. The Applicant proposes to construct 2 new addition st the reae.of the main
building, & new accessory building known as the Carriage House, and & newimaintenence shed
that will replace a smaller existing shed. Based on the findings of fact, in patticuler that the new
construction will be in harmony with the zZone plan and will not tend to affect adversely the use
of neighboring property due to Doise, activity, visual, or other objectioneble copditions, the
Board concludes that the requested special exception for new construction to expand the child
development center use should be granted.

The new construction projects proposed by the Applicent would not have a sigmificant effect on
traffic or parking, Afier complerion of the new Caniage House, students using that building will
amrive at and depart from the subject property via the stairs at the rear of the lot on Ordway
Street, thereby moving a portion of the daily drop-off and pick-up activities from Highland Place
10 Ordway Street. The Board concludes thar the minimal changes in preschool<related traffic and
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parking associated with the now construction will not create additionsl objectionable; traffic
impacts or tend to affect adversely the use of neighboring property.

The parties in opposition have argued that the new construction and the requested emroliment
inmasammammiaﬂycodependm:onmhoﬁaer,sothatthaBouﬂphonldnntdmyune
without denying the other. This argument seems driven by a concem that the Applicant may
later claim that because the Board approved constuction intended to support a higher enroliment
and because the approval was grapted so close to the expiration of the wnderlying, special
exception, the Board will be estopped from denying future requests to increase enroliment and
staffing and\or to renew NCRC's special exception once the construction is completed.,

Estoppel requires good faith reliance and there is no basis for such reliauce to exist in this
instance. The Board wishes to make it very clear that it is up to the Applicant to determine
whether it should undertake the approved construction based upon an enrollment limit of 120 and
whether it makes sease to do so this far into the special exception term. That a decision to go
forwerd may later m out to be a poor cne will be of no relevance to the Board when
considering in amy future proceedings imvolving this use. What will matter is whether the
Applicant succeeds in alleviating the adverse conditions it has caused.

Additionsl Relief. In light of the Board’s finding that the proposed new Carriage House will be
accessory to the mein building on the subject property, the Applicant wes not required to seek
either a special exception under § 2516 to permit two or more principal buildings on 2 lot
or a variance fom § 3202.3, concerning muiltiple sfructures on a single lot of record.” No
variance 01 special exception relief was required from on-site parking requirements in light of the
Board's finding that § 2100.5, concerning an exemption from parking for buildings certified as
contributing to a historic district, applies to the subject property as a whole.

d Concerns. The Board accorded ANC 3C the “great wweight” to which it is
entitled. I doing so, the Board fully credited the unique vantage point that ANC 3C holds with

"3 The Board finds that no special exception under § 2516 is required in this instance becanss the Applicant is
Proposing 1o CORSCt an accessory building, rather than a new pringipal building on the same lor as'the existing
main building; the Board rejects the Applicant’s argument that § 2516 is inapplicable 10 a child development center
use, Sectiom 2516 “applies to construction on a lot that is located in, or within twenty-five feer 25 &) of =
Residence Distict.” 11 DCMR § 25162 The subject propesty is a lot 2oned R-1-B and therefore located in s
Residence district.  Nothing in § 2516 limits its relevance only w residential developments, or axemprs child
development ceuters (or any other use) located in 3 Residence district from its applicstion. By statute, the Board
lacks suthority 10 amend any regulation, and wonld be exercising powers reserved 1o the Zoning Commission if jr
exemptad any particular use from a regulation whose scope was nor limited by the Zoning Connmission.  Spring
Valley Weslgy Height Citizens Assoclation v. D,C. Board of Zoning Adjustmeni, 644 A2d 434, 436 (D.C. 19949),
The Board may interpret the meaning of the Zoning Regulations when their meaning is ambiguous or open-eaded,
bur § 25162 i not ambiguous or opensended 50 as 10 require Inwerpretstion.  Draude v. D.C. Board of Zoning
Adjuszment, 527 A23 1242, 1247 (D.C. 1987). Rather, the {nterpretsdon favored by:the Applicant would greaty
change the plain masning of the regulation. '

The Board finds no merit in the Applicant's asservion that the Board did sotlapply § 2516 when deciding
Application No. 16307, That application, walike the present ene, did ot involve any new constructiem, but rather
the continuarion and expansion of ay cswblished nse in he already-constructed main building snd Playhouse,
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respect to the jmpact of the proposed expension of the existing child development ceater;use on
the ANC’s canstituents. The Board credits the ANC's testimony that the Applicant’s progosal to
increase gtudent envollment and staffing would exacerbate existing traffic and parking problems.
However, the Board concludes that the ANC has not offered persuasive advice that would cause
the Board to find that the proposed new construction would create adverse impacts due to noise,
traffic, or parking; would obstruct light and air to neighboring properties; jor would impair the
purpose apd intent of the zone plan. The Board notes that the ANC itself did not agsert that the

new construction would be objectionsble, but indicated only that “neighbors” had
complained or objected to certain aspects of the application.

CONCLUSION

For the reasons stated above, the Board concludes that the Applicant has mgt its burden of proof
with respect to that part of the application seeking approval of certain propgsed new construction
but not with respect to proposed increases in student enxollment or number of employees 2t the
subject property. Xt is hereby ORDERED that the application is GRANTED in PART and
DENIED in PART. Approval is granted subject to the conditions adopted by the Board in
Application No. 16307 (Mearch 9, 1999), which remain in effect.

VOTE: 3-1-1 (Curtis L. Exherly, Jr., David A. Zaidain, and An.ﬂ:n;ny J. Hood voting to
deay the application; Geoffrey H. Griffis opposed;| Ruthenme G. Miller,
not voting, having recused herself)

VOTE: 3-1-1 (Qeoffrey H. Griffis; David A. Zaidsin, end Anthohy J. Hood voting to
approve the spplication with respect to proposed sew construction only;
Curtis L. Btherly, Jr., opposed; Ruthanne G. Miller, not voting, having
recused herself)

VOTE: 3-0-2 (Cuxtis L, Etherly, Jr., Anthony J. Hood, and David A. Zaidain wotng to
deay the moticn to disqualify the Chairman and vacate decisions;
Geoffrey- H: ‘Griffis and Ruthanne G. Miller not vrting, having recused
themselves)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

Board members Curtis L. Ethedy, Jr., Anthony J. Hood, and David A. Zaidain have approved
the {ssuance of this Order.

ATTESTEDBY: ~" Zﬂ-—- _

—.

JERRILY R, KRESS, FAIA
Director, Office of Zoning ghe. -

FINAL DATE OF ORDER: MAR Z 9 2005





