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Mr. Geoffrey Griffis, Chairman 
Board of Zoning Adjustments 
441 4111 Street, N.W. 
Second Floor 
Washington, DC 20001 

FLEISCHMAN & WALSH 

Re: BZA Application No. 16970 
National Child Research Center 
3209 Highland Place, NW Square 2072, Lot 30 

Joint Motion of Parties in Opposition to Require Appearance of 
Department of Transportation or to Exclude "Evaluation of NCRC TlilP Operations" 

submitted November 14, 2003 

Dear Mr. Chairman: 

iaioo2 

ANC 3-C together with parties in opposition, R. Bruce and Sallie R. Beckner, the 

"Cleveland Park Neighbors,'' Steven Hunsicker, Henry Little, and Gaylord Nt:ely/ Linda 

Badami, hereby request that the Board of Zoning Adjustment provide them ar: opportunity to 

cross examine Colleen Smith Hawkinson of the Department of Transportatior regarding the 

"District Department of Transportation's Evaluation ofNCRC TMP operatior." (hereinafter the 

''November 14 Report") submitted on Friday, November 14. 2003 or, in the alternative, that the 

November 14 Report be stricken from the record.1 

I. Factual Backgronng 

Without serving any of the parties in opposition or their counsel, the Department of 

Transportation on Friday November 14, transmitted the November 14 Report :o the Secretazy of 

1 On inspection of the BZA record today, it appears that a differenrwrsion of the November 14 Report than the one 
oriplly transmitted was been cataloged as Exlubit No. 306 in this case. The version that is attached bucto as 
Attachment A is time~tamped in by the Office of Zoning at l 1:10 a.m on November 14, and the cover page is from 
''Colleen Smith." However, it appears that a later version of the November 14 Report. logged in at a.pproximatdy 
1:48 p.m., has been catalogued as Exhibit 306. The later version :includes a. memo ftom Depiirtment of 
Transportation Assistant Director Kenneth Laden, which was not included in the first version, and the fax cover 
page of the later version is not identified as being from "Colleen Smith... At the request of party i'D opposition Sallie 
Beckner, the 11:10 a.m. version of the November 14 Report is being added to "Exhibit 306." 
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the Board by facsimile.2 A true copy of the November 14 Report is Attachmc:nt A hereto. The 

November 14 Report consists of accounts by Colleen Smith Hawkinson, an e.nployee of the 

Department of Transportation, of her observation of the NCRC morning drop off on Highland 

Place on October 29, November 7 and November 13. The Report claims thai. except for one 

period of less than a minute, no cars were observed "double standing"3 on Hi: ~and Place, yet 

the area of Highland Place where double standing typically happens is not visible from all 

portions of the sidewalk in front ofNCRC. Neighbors observing the same str::et during the same 

2-week period have reported double standing at the same time of day as Ms. Hawkinson's 

obsexvations. There is no explanation for why Ms. Hawkinson failed to visit ·he NCRC at other 

times and failed to observe the situation on Ordway Street, where the 1998 Older of this Board 

requires NCRC personnel in attendance at all times children are dropped off and collected. 

II. Argument 

The November 14 Report is highly irregular. Both its contents and tbtr circumstances of 

its submission appear calculated to disadvantage the parties in opposition and favor the applicant. 

Although this case has been in hearing since January, although the Departmer.t of Transportation 

submitted the two reports dated February 5 and April 14, 2003; and although Mr. Kenneth Laden 

of the Department of Transportation testified on September 16, the Departmellt perfonned its 

latest "evaluation" at the 11 th hour and submitted it to the BZA at the last min11te - without 

giving the parties in opposition notice of its existence and at a stage in the pro :;ecdings when 

they have no opportunity to cross examine its author. 

2 ANC 3C Chair Nancy Mac Wood was advised telepbonically oftbe filing on Friday Novcmler 14 by the 
Department of Tramportation, but the Department did not serve her with a copy. Rather. it ill vited her to go to the 
office of the Secretary of the BZA to view the November 14 Report. 
3 Presumably, Ms. Hawkinson' s use of the term "doub~ standing" refers to the presence - or 1bsence - of a queue 
of ca.rs occupying a travel lane on the street. 



11/17/2003 16:17 FAX 202 939 0928 FLEISCHMAN & WALSH ~004 

3 

This is contrary to the Board's regulations and to the D.C. Administrative Procedure Act. 

First, this Board's regulations contemplate that reports will be Sllbmitted in aclvance of the public 

hearing. not after the opposing parties have completed their case. 11 D.C.M.R. §3114.2. 4 

11 D.C.M.R §3114.4 requires the presence of an officer, member or employee of the public 

agency to be available for cross examination on the report or recommendation, unless the parties 

waive that opportunity by agreeing otherwise. s There is no such agreement h ::re. 

Secondly, not only is the right of cross-examination established by thi; Board's Rules, it 

aJso is established by the D.C. Administrative Procedure Act ("AP A"), which is the ultimate 

authority. See 11 D.C.M.R. §3102.3. The APA provides that ''in contested cases, ... Every 

party shall have the right to present in person or by counsel his case or def ens:: by oral and 

documentary evidence, to submit Tebutta.l evidence, and to conduct such cros5-examination as 

maybe required for a fulJ and true disclosure of the facts." It is universally w1derstood that, 

except for certain official records, no document is admissible in evidence in a proceeding 

without a sponsoring witness. This affords the party against whom the docwr .ent is offered the 

opportunity to cross-examine its author and develop information that, as a miJ rim um, shou]d 

infom'l the decision oftbe Board as to what weight, if any, the document should be given. 

It is :fundamentally unfair to the parties in opposition and to the ANC to admit the 

November 14 Report without insisting that its author be present for examinati,)n. Recognizing 

that we are in the rebuttal stage of the proceedmg, the undersigned parties and ANC 3C ask that 

4 The full text is as follows: "When an application is refetred in advance of tht?: public hearin1: to any public agency 
for a report or recommendation [as this one was]. that report and recommendation shall be fil1:d with the Board at 
least seven (7) days prior to the date set for hearing on the application." 
5 The text is as follows: "In lhe absence of any such agreement, the report and recommendatic n shall not become a 
part of the exclusive record unless an officer, member, 01· employee of the public agency app,:ars at the hearing to 
present the report and recommendation and be cross-examined by the parties, unless the Boar! finds the report and 
recommendation to be full and complete on its face, having given due regard to the importance ofthe evidence, 
availability of witnesses, and the need of cross-examination for a full and true disclosure of tlJ e facts." It cannot be 
said that the November 14 Rcpon is "full and complete on its face." Io fact, its obvious in.cot 1plcnmess is one 
reason why ii:s author needs to be cross examined. 
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the Board either require the author of the November 14 Report to sit for cross examination by all 

parties and for questioning by the Board members or strike the November 14 Report from the 

record. 

Nancy acWood 
Chairperson ANC 3C 

£,.,.t' ~!~-
. Brue eckner 

3225 Highland Place, N. W. 
Washington, DC 20008 

~y~l ~N~ee:i:ly~~~~~~rwf-
3207 Highland Place, .W. 
Washington, DC 20008 

&i.C.ttt -~ ~,~,=f 
3220ryo~1tay Street, N.W. 
Washjngton, DC 20008 

Dated: November 17, 2003 

e tfully submitted, 

tevenHunsicker ~-J 
3083 Ordway Street, N.Vl. 
Washington, D.C. 20008 

{J.~41;~ ~ 
Richard Nettei-:Esq. C~~ •5,,-~ 
Robins, Kaplan, Miller & Ciresj, L4fJJ 
Suite 1200 
1801 K Street, N.W. 
Washington, D.C. 20006-1307 

Counsel for Cleveland P2rk Neighbors 
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Certificate of Service 

I, R. Bruce Beckner, hereby certify that on this the 17m day of November, 2003, I caused to be 

transmitted by facsimile one copy of the foregoing "Joint Motion of Parties ir Opposition to 

Require Appearance of Department of Transportation orto Exclude ''Evaluation ofNCRC TMP 

Operations" submitted November 14, 2003" together with Attachment A theMto to the offices of 

Maureen Dwyer, Esq., collllsel for the National Child Research Center. I alsc, on the same date, 

served all parties to the motion with a .. portable document file" copy of the "Joint Motion" and 

Attachment A thereto by electronic mail. 
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Attachment A 
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FRflwl: Sallie Beckner Pl{JJ>.E NO. : 202 9660492 NOJ. 14 :2021:3 la1: S:!PM P2 J .tu..,u, • ..,., , , 

200D 14" Snet. NW 7111 fl\00!' 
Wastilnglon, 00 21JD0S District Depc 

-of Transport 
rtment 
tion-- -

Board of Zcl'\lng Adjuslrnent Fnarm ecneen Smith 

~fet Novemb•r14.2003 
Re: 

• Urget IJ For Review Cl Please cam~ • P'8ase Reply a Pleaaft ~• 

A repress dative fram U,e DJstriCC Depal1ment er 1'nlmportailon has bccin to lhlll NCR: • io owluate 
1he effecflvanasa af the Transpo,talion Managemat Plan. These unannounced sJte, 'isits accurred an 
fhrea eeparata accasions -October 29, NOVl!!mber 7 Md November 13. 

Fol0Yh1g Is an SVBIUatlan of ihe TMP far each vrsit. 

F'ael free to contact me with any questlans. 

~ 
0 
p 

CoUeen Smfth Hawkinson 

~:-: ·~~j 

5! .. ••,)'I - -;~ - .~.~.: 
•' , .. 

Ward :!I Neighbathood Transportation Planner 
. ., 

!e 
, .. ,.,. 

'';'..:) 
:::; .:) .. :-.r. 

0 ~ 
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FROM: S.llis Bee~ Pl-OE 1'0. : 202 966121492 

Dl1tr.ict Deputment of 1'-ansport.atlon's 
Evaluation of NCR.C TMP operation 

Date of Fiald Observatlo~: 

Time of. Field Observation: 

Representative: 

Octobc=r292 2003 

8:40-9:05 

Collecm Smitb Hawkinson 

NCllC can outfitted 'With achool sticker: 

_X_ Yes 

No 

NCRC can using on~way app.roach to school: 

Yes 

No 

Ifno, DIIDJberOfcat'lf 

Prucmoe of sabool penouel fl:I oraDge vests: 

_x_ Yes; Numb~ _3_ 

No 

TWO UDUormed otacen durhlg a.m. peak.: 

laJ009 

NOJ. 14 2iaeJ Bl:s:FM P3 
;2.C,-Oj 101,7 ;c .1, f 

~ 
0 

!:? 
5 t:'l--:: ... ., -~ ~· J!'"il - : ::-'.I 
...:: · ,:'.!] 

··1,..~ 
!i -~,,i 

.-.;Cl - :::) 
'::" :,: - 7i 
0 c:, 

_x_ Yu -Ono lmifotr:ncd officer was .statia=d m tiont of the sahool during 
the am peak. I did not leave tbe drop off area during lhis ~ 'iai1: so I cannot 

· confirm 1h, _prescce of the Ul#ib.tnied officer at the NewrL!k Sirei,t/33115 

Street :b:lte.rsection. 

No 

Double Jtandiq Oil Hf:hland Place: 

Yes 

_X_ No 

If Ye!t, Aumber of cars observed: 1 :z 3 4 5 
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~: 5allie: Beckner Pl-OE NO. ; 202 966a4~ 

Time period that cars were double nandfn:: 

Number of y;ehicl.g: 

1 IDUlute or lea1 

3 miaut.u Dl" lus 

5 minutes or leJls 

7 IDbl~ or less 

10 minutes or J:IJl>l'e 

N~C can blockillg driveway, on Blglaland: 

Yes 

_x_ No 

Jf yes, number of Clll'S: · 

NCR.C CU9 blocking dn"vewan on Ordway: 

Yes 

_x.,. No 

-
NCRC can maklll.,: DJegal U-turns OD. Highland.: 

Yes 

_x_ No 

It yea, n'IIIQber of can: 

OCiler Obaervatiom/ Notes: 
The TMP opm.ticna proceeded smoo1hly during tliis visit. 

2 

141010 
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Pl-l!JNE NCI, : 202 9660492 !'OJ. 14 2003 01:S4PM F'S 

Dtstri~ Depaartmmt of Tnmspm1atiou '• 
Evaluation of NCRC TMP ope,ati~ 

Date of .Field ObsenatJon: 

R.epresenisd:h,11; 

November 13, 2003 

8:20 AM-8:4S AM 

NCRC car1 outfitted with at,hool sticlcer: 

_x_ Yee 

No 

NCR.C cars asiag one,.way approach to school: 

_,t_ Yes 

No 

If no, number af can~ 

Presence of school }.la_.,ouel in orange vests: 

_x_ Yes· Number: 6 
3 ---

- No 

Two uniformed offlcen diui~t: a.Ill. peak: 

_X_ Ye, 

No 

Doable st.andblr oa B'.ipllD.d Place: 

_x_ Yea 

No 

If yes, number of cars observed: 1 

Time period thJrt ear, were d.ouble swutmg: 

120211710817 

Duriugmy visit, I noted one oar that wzs standing. This is because tbe drr ,p off queue 
lane hi. from of'NCR.C was fitted. The i,C&oding oar was fa:rtbcr east of the bmd in tbe 

P 4/ 7 
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FRCJII : $all ia: Be:ckner Pl-DIE NO. : 202 96604':32 
;,2Q86i10517 

road, so auy ar:Lemling traffic would b8 able to see it (there, was .oo a:accmiog traffic 
during this timc,). m less than a mm.ute the queue line opmcd and 1hat CU"Was waved 
tmough by1be m,ifumied guard. 

1 mtnut.a or leu 

5 .millutes or les1 

-
- 10 minutes or more 

NCRC car• bloddng driveways on Highland: 

Yes 

_x_ No 

If ye1:t bt(mber of cars: -
NCRC cua bloddn.g driveways on OJ'll.war- NIA 

Yes 

No 

If :,es, 1111mher of cm: 

NCRC em makhig fJJ.egal U•turna Oil Highland: 

Yer 

_X_ No 

If Jes, a.umber of can: 

Otber Obsen'atlons/ Notes: 

2 

'41012 

Ill 5/ 7 
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FW1 : 5allie Beckner PHONE NO. : 21!12 9660492 NOV. 14 2003 01: SSPM P7 

District Department of 'l'ramportation's 
Bv11Jnaflo11 ofNCRC TMP operation. 

Date of Meld Obaerta:tion: No'\'mnbsr 7, 2003 

8:20 AM.-9:00 AM Time of Fidd Observation: 

Re»remtatlve: Colleen Suuth Hawldtasou 
NCRC car1 olltfitted with gcilaol sticiker: 

_ No 
NCRC Cilll".s u11ing OJlo,,way approach 10 scbool: 

_:X_ Yea 

No 

lrnu, number of cars: _ 
Fl'eaellca of .sch~ol pcnonnel. in orange vats: 

_x_ Yes; Number: _G_ 

No 

Tuo u.iformed officers during a.m, peak: 

12.1:1~&171 oe, 7 

_ X_ y,._. -One~ officer wu pl"flen:t :fn :&om oftha t:cb.ool tb,tougho\lt 
the mn peak, and &fic,r. I did not leave the drcp off site dui mg this visit and 
thmeibrc oamiot confi:rm the prcscnca of the, ac,conci ofliacr SC the 
~gblomt/Ni,wark intereeotfon. HcWCN\% tho ~d o16.ccir loc.a:=d ill 
front afNCR.C infmmed me 1bat tho1'e is a se0Ql1d unifom 1ad cf6ae.r at the 
Newm Street/33rd S1x'eet mtersec:-tion daily. 

No 
Double sbmdfng o.n. Rigllland Place: 

_X_ Yes 

No 

ll'feSa •IIIQber of can obseNed: 2 beforethepeakperiod. 2 ducfngtl.epeakpmiod 

Time pBrlod tllat can wcr~ doubJ111 standmg: 
I noted two cats that wer. double standing: just befors 8:25. 'l'lua is bcf'Qrel tw- ofliclal 
cltop--<):ff time parlocl bogen. The unifmmm o.flicer sigmled the. cars to the queue line in 
front ofNCRC at 8:25 - about oms minute after their amval. 

• e.1 7 
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FROM: Sallie Beckner PHOt,E NO. : 202 9660492 IOI. 14 :2003 01: 56PM Pe 
:2021;710&1'1 IA 71 7 

Dnrlng the peek AM period, there were, two m!diti0l18l cars that were 1louble standing­
each at d.l!t'enmt times. This waa due to the drop off queue line being j '2ll. :Both 
occummces lasted less than l ~ute b~ tho uniformed. on-duty of 1cm- wa.ved thfml tn 
the drop oft queue line in ftont ofNCRC. 

Number of VehJcl~= 

_x_ 1 miuute or less 

3 minutes o.a· kiss 

3 mm.ut.es or lass 

7 minutes or less 

lO~~ormore 

· NCRC cars blockhtg driveways on Hjgh(and: 

Yes 

_X_ No 

NCB.C cars blocking driveways on Ordway: NIA 

Yea 

No 

Jfyu, aumber of cars: _ 
NCRC car.i .making Wcgal v .. tum. CJD. Highland: 

Yes 

_X_ No 

If yes, nv.mber of cara: 
Other Ohaena.dons/ Notes: 
The AM peak c:Irop .. aft operated in a. very safe and cflicion.t matm.er. Tbe Btqpl'lid mival of 
1otudmts was working VefY wall. ThB six school personnel that wore pn:uc:nt c,ffig tmrtiy halped 
studm1s from the oars at the drcp off an,11, in :fiont of the school and wa1kcd 1hc.m to the bn:U«finl 
After ihe drop-off period ended, onmge cones were placo in :frcnt of the school a:id the 
remaining pare:nts puked in the, a.vailahla spaces and walked thGir clilld or Clhildxi ~ into the 
schooL 

2 


