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FLEISCHMAN AND WALSH, L.L.P.
ATTORNEYS AT LAW

1919 PENNSYLVANIA AVENUE, N.W.
SUITE 600

WASHINGTON, D.C. 20006~=aa-
(202) 939-7900

FACSIMILE TRANSMITTAL SHEET
PRIVATE AND CONFIDENTIAL

THIS COMMUNICATION IS INTENDED FOR THE NAMED ADDRESSEE ONLY. IT MAY CONTAIN
PRIVILEGED, CONFIDENTIAL, TRADE SECRET OR PRIVATE INFORMATION. IF YOU ARE NOT THE
NAMED ADDRESSEE AND HAVE RECEIVED THIS COMMUNICATION WITHOU]' AUTHORIZATION
FROM THE NAMED ADDRESSEE, PLEASE TELEPHONE THIS OFFICE IMMEDIATSLY AND EITHER
RETURN THE DOCUMENT TO FLEISCHMAN AND WALSH, L.L.P. OR DESTROY I'l. UNAUTHORIZED
USE OR DISCLOSURE OF THIS COMMUNICATION CAN RESULT IN CIVIL LIABILITY.

TO: Secretary, Board of Zoning Adjustments

FAX: 202-727-6072

ACCOUNT: 1053.9999

FROM: R. Bruce Beckner

DATE: November 17, 2003

TOTAL NUMBER OF PAGES INCLUDING COVER SHEET: 14

MESSAGE: From parties in opposition Case No. 16970.

Reply fax numbers: Regulatory Group (202) 745-0916 (Primary)
(202) 745-1863

Corporate Group (202) 265-5706

If you experience problems with this transmission, please call Genet 1 eferi at (202)
939-7975.

mm /é 770 Board of Zoning Adjustment
SR District of Columbia
Noo ) é .Q,‘ CASE NO.16970
o EXHIBIT NO.321
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Mr. Geoffrey Griffis, Chairman
Board of Zoning Adjustments
441 4™ Street, N.W.

Second Floor

Washington, DC 20001

Re:  BZA Application No. 16970
National Child Research Center
3209 Highland Place, NW Square 2072, Lot 30

Joint Motion of Parties in Opposition to Require Appearance of
Department of Transportation or to Exclude “Evaluation of NCRC TIMP Operations”
submitted November 14, 2003

Dear Mr. Chairman:

ANC 3-C together with parties in opposition, R. Bruce and Sallie R. Beckner, the
“Cleveland Park Neighbors,” Steven Hunsicker, Henry Little, and Gaylord Neely/ Linda
Badami, hereby request that the Board of Zoning Adjustment provide them ar opportunity to
cross examine Colleen Smith Hawkinson of the Department of Transportatior regarding the
“District Department of Transportation’s Evaluation of NCRC TMP operatior.” (hereinafter the
“November 14 Report”) submitted on Friday, November 14, 2003 or, in the alternative, that the
November 14 Report be stricken from the record.!

L Factual Back

Without serving any of the parties in opposition or their counsel, the C epartment of

Transportation on Friday November 14, transmitted the November 14 Report ‘o the Secretary of

! On inspection of the BZA record today, it appears that a differen: version of the Noverber 14 Report than the one
originally transmitted was becn cataloged as Exhibit No. 306 in this case. The version that is attached hereto as
Attachment A is time-stamped in by the Office of Zoning at 11:10 a.m on November 14, and the cover page is from
“Colleen Smith.” However, it appears that a later version of the November 14 Report, logged in at approximately
1:48 p.m., has been catalogued as Exhibit 306. The later version includes a memo from Deprirtment of
Transportation Assistant Director Kenneth Laden, which was not included in the first version, and the fax cover
page of the later version is not identified as being from “Colleen Smith.” At the request of party iu opposition Sallie
Beckner, the 11:10 a.m. version of thc November 14 Report is being added to “Bxhibit 306.”
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the Board by facsimile. A trus copy of the November 14 Report is Attachment A hereto. The
November 14 Report consists of accounts by Colleen Smith Hawkinson, an e.nployee of the
Department of Transportation, of her observation of the NCRC moming drop off on Highland
Place on October 29, November 7 and November 13. The Report claims thai, except for one
period of less than a minute, no cars were observed “double standing™ on Hi;shland Place, yet
the area of Highland Place where double standing typically happens is not visible from all
portions of the sidewalk in front of NCRC. Neighbors observing the same strzet during the same
2-week period have reported double standing at the same time of day as Ms. Hawkinson’s
observations. There is no explanation for why Ms. Hawkinson failed to visit “he NCRC at other
times and failed to observe the situation on Ordway Street, where the 1998 Order of this Board
requires NCRC personnel in attendance at all times children are dropped off and collected.

1. Argument

The November 14 Report is highly irregular. Both its contents and the: circumstances of
its submission appear calculated to disadvantage the parties in opposition and favor the applicant.
Although this case has been in hearing since January, although the Departmer.t of Transportation
submitted the two reports dated February 5 and April 14, 2003; and although Mr. Kenneth Laden
of the Department of Transportation testified on September 16, the Department performed its
latest “evaluation” at the 11™ hour and submitted it to the BZA at the last mimte — without
giving the parties in opposition notice of its existence and at a stage in the pro ;eedings when

they have no opportunity to cross examine its author.

* ANC 3C Chair Nancy MacWood was advised telephonically of the filing on Friday Novemt et 14 by the
Department of Transportation, but the Department did not serve her with a copy. Rather, it invited her to go to the
office of the Secretary of the BZA to view the November 14 Report.

* Presumsbly, Ms. Hawkinson’s use of the term “double standing” refers to the presence — or ibsence — of a qucue
of cars occupying a travel lane on the street.
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This is contrary to the Board’s regulations and to the D.C. Administrative Procedure Act.
First, this Board’s regulations contemplate that reports will be submitted in aclvance of the public
hearing, not after the opposing parties have completed their case. 11 D.C.M.R. §3114.2.*

11 D.CM.R. §3114.4 requires the presence of an officer, member or employee of the public
agency to be available for cross examination on the report or recommendatiorl, unless the parties
waive that opportunity by agreeing otherwise.” There is no such agreement h:re.

Secondly, not only is the right of cross-examination established by thi s Board’s Rules, it
also is established by the D.C. Administrative Procedure Act (“APA”), which is the ultimate
authority. See 11 D.C.]M.R. §3102.3. The APA provides that “in contested ciises, . . . Every
party shall have the right to present in person or by counsel his case or defens: by oral and
documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as
may be required for a full and true disclosure of the facts.” It is universally understood that,
except for certain official records, no document is admissible in evidence in a proceeding
without a sponsoring witness. This affords the party against whom the docunr ent is offered the
opportunity to cross-examine its author and develop information that, as a minimum, should
inform the decision of the Board as to what weight, if any, the document should be given.

It is fundamentally unfair to the parties in opposition and to the ANC 1o admit the
November 14 Report without insisting that its author be present for examinatiyn. Recognizing

that we are in the rebuttal stage of the proceeding, the undersigned parties and ANC 3C ask that

* The full text is as follows: “When an application is referred in advance of the public hearin|; to any public agency
for a report or recommendation [as this onc was], that report and recommendation shall be fili:d with the Board at
least seven (7) days prior to the date set for hearing on the application.”

* The text is as follows: “In the absence of any such agreement, the report and recommendatic n shall not become a
part of the exclusive record unless an officer, member, or employee of the public agency appears at the hearing to
prescnt the report and recommendation and be cross-cxamined by the parties, unless the Boar 1 finds the report and
recommendation to be full and complete on its face, having given due regard to the importance of the evidence,
availsbility of witnesses, and the need of cross-examination for a full and true disclosure of the facts.” It cannot be
said that the November 14 Report is “full and complete on its face.” In fact, its obvious incor pleteness is one
reason why its author needs to be cross examined.
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the Board either require the author of the November 14 Report to sit for cross examination by all

parties and for questioning by the Board members or strike the November 14 Report from the

tecord.

Nancygf¥lacWood
Chairperson ANC 3C

. Br‘uc eckner
3225 Highland Place, N.W.
Washington, DC 20008

ylo#d Neely
3207 Highland Place, N.
Washington, DC 20008

(

enry Lilkle
3220 Orgway Street, N.W.

Washington, DC 20008

T

Dated: November 17, 2003

egtfully submitted,

teven Hunsicker U4 ﬁb “"""‘j-

3083 Ordway Street, N.V/.
Washington, D.C. 20008

Richard Netfler, Esq. ﬁ il’a" 7[“

Robins, Kaplan, Miller & Ciresi, I
Suite 1200

1801 K Street, N.-W.

Washington, D.C. 20006- 1307

Counsel for Cleveland Pzrk Neighbors
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Certificate of Service

I, R. Bruce Beckncr, hereby certify that on this the 17" day of November, 2003, I caused to be
transmitted by facsimile one copy of the foregoing “Joint Motion of Parties ir Opposition to
Require Appearance of Department of Transportation or to Exclude “Evaluation of NCRC TMP
Operations” submitted November 14, 2003” together with Attachment A thersto to the offices of
Maureen Dwyer, Esq., counsel for the National Child Research Center. I alsc, on the same date,
served all parties to the motion with a “portable document file” copy of the *“Joint Motion” and

Attachment A tbereto by electronic mail.
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Attachment A
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FROM : Sallie Beckner

11=14~83;12:03PM;

PHONE NO, : 282 9660452

J2uau NoU, 14 2023 81:53PM P2

District Dep rt_ment
“of Transporiation — —

2000 74™ Streat, NW 7% Finay
Washington, DC 20008

Te:

Board of Zohing Adjustment Fram: Cclleen Smith
Fax:  202-727-8072 Pages: 7, Including cover sheet
Phave: Datez  Novamber 14, 2003
" B2AApplication No. 16870/ Naffonsl Child Research Certsr
[J Urgent

O ForReview [Please Comment L[IPlsaseReply [ Please Recycls

A representative fram the District Deparmment of Transpartalion hes been to e NCR 2 aite {0 cvoluate
the effecfivensss of the Transportation Management Plan. These unannounced site 1isits occured on
{hres separsts accasions - October 29, November 7 and Naevemnber 13.
Following Is an evaluation of tha TMP for each Visit

Fes| free to cantact me with any questions.

{en ]
2 o

—d .
vz 27
E -_.':;u
ey
Gollesh Smith Hawkinson = Al
Ward 3 Neighbathood Transpartation Planner & 0l
= &
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FROM ! Sallie Beckrmer

PHONE NO. : 202 9858492 NOV. 14 2083 Bl 53’[’1 F'3
11-14-03{12:Q3PM; FRGABL 08T

District Department of Transportation’s
Evaluation of NCRC TMP operation

\
Date of Fisld Observatiox: QOctober 29, 2003 % Zf? / 4.’5 ? ’75)

Time of Field Observation: 8:40 - 9:05
Represeutative: Colleen Smith Hawkinson
NCRC cays ontitted with school sticker:
X Yes % g
- No ‘% ng:;
NCRC cars using one-vay approach to school: = _:}
X e 2P
No -
I no, number of cars:

N Em————

Presence of school personpel in orange vests:

X _ Yes; Number: ___ 3

No
Two uniformed officers durlng a.m. pealk:

X Yes — One wiformed officer was stationed in front of the school during

_ the am peak, I did not leave the drop oﬂ‘a:eadmmgthzswmtsorcamot

confirm the presence of the tmiformed officer at the Nevrak Strest/33%
Street intersection.

- No

Double standing on Highland Place:
—_— Yes
X _ No

-—

If yes, number of cars observed: 1
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FROM : Sallie Beckner PHONE NO. @ 202 9688492 NOU. 14 2083 31:54FM P4
11w14=04712703PM: ;20247106847 L T

Time period that cats were double standing:

Nomber of yehicles:
—_— 1 minute or less
— 3 minutes or Jess
- 5 minutes or less
7 minutes or less

10 minntes or more

——— e

NCRC cars blocking drivewnys on Highland:
Yes
No

——— e

I yes, number of cars; -

NCRC cars blocking driveways on Ordway:
Yes

st

X No
If yes, nmmber of cars:

NCRC cars making illegal U-turns on Highland:
Yes

—

X No

1£ yes, number of ears:

QOther Obzervations/ Notes:
The TMP operations proceeded smoothly during this visit,
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FROM : Sallie Backner PMONE NO., © 2082 9668452 NOV. 14 2083 R1:54PM PS
11~14-Q8712:03PMm; 120211710817 & 47 7
District Department of Transportation’s
Evaluation of NCRC TMP operation
Date of Field Observation: November 13, 2003
Time of Field Observation: 8:20 AM - 8:45 AM
Representative: Colleen Swmith Hawkingon

NCRC cars outiitted with schaol stickey;
X Yeg

No

NCRC cars using one-way epproach to school:

X Yes
No

If no, number of cars:
Presence of school personnel in orange vests:
- Yes; Number: 6

No

Tyo uniformed officers dnring 2.m, peak:

X_ Yes

— No
Double standing on Highland Place:

. Yes

No

D e

If yes, namber of cars abserved: 1

Time perind that cars were double standing:
During my visit, I noted one car that was standing. This is because the drop off queve
laneinfron_iofNC‘RCwas filled. The standing car was further east of the bend in the
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FROM ! Sallie Beckner PHONE NO. : 282 9668492 NOV. 14 2983 B81:55PM P&
320367 10617 @ 5/ 7

11-14=03}12103PM]

roa<_i, 50 a'ny_onmxing traffic would be able to see it (there was no onccming traffic
during thix time). In less than z minute the queue line opened and that cir was waved
timough by the uniformed guard.

Number of vehicles:

X 1 minute or less
—_— 3 minutes or less
—_— 5 minutes or less
—— 7 minutes ox less
— 10 minutes or more

NCRC cars blocking drivewayz on Highland:
Yes

——

X No

If yes, number of cars:

NCRC cars blocking driveways on Ordway: N/A
Yes

No

E———

X yes, mamber of cars: e

NCRC cars making illegal U-~turns on Highland:
Yes

X " No

If yes, number of cars:

Other Observations/ Notes:
The AM peak drop-off continued to operate in 2 very safe and efficient manner.
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PHONE NO, : 282 9660492 NOV. 14 28@3 B1:SSPM P?

FROM : Sallie Beckner

11—-14~-053;12;03PM; 20281710817 = 68 7

District Department of Trausportation’s
Evalustion of NCRC TMP operation

Date of ¥ield Ohzervation: November 7, 2003
Time of Field Observation: 8:20 AM - 9:00 AM

Representative: Colleen Smith Hawkingon
NCRC cars ontfitted with school stickers

__}F_ Yee

No
NCRC cars using one-way approach io school:

X Yes

No

YT no, number of cars:
Prescuce of school personnel in orange vests:

X Yes; Number: ___ 6

No

Twe wniformed officers during a.m, peak:
X Veg - One mifaomed officer was present in front of the 2chool thyoughout

T 7 theam pesk, and afler. I did not leave the drop off site dwing this visit and

therefore canuot confirm the presencs of the sscond officer et the
Highlend/Newark intersection. However tho unifommed of Geer located in

front of NCRC informed me that thete is a second unifornied ofGeer st the
Newark Street/33™ Street intersection daily.

——— No
Double standing on Highland Place:
X Yes
No

Xf yes, number of cars observed: 2 before the peak period, 2 during e peak perind

Time period that cars were double standing:

Inoted two cars that were double standing just befors 8:25. This is befora the official
dtop-off time peziod began. The uniformed officer signaled the cars to the quene lne in
front of NCRC at 8:25 — about ans minute after their arrival.
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NOU. 14 2083 B1:58PM P8

;2020710617 & 7/ 7

FROM ¢ Sallie Beckmer PHONE NO. : 282 9668452

11-14=03f1210aPM;

During the pesk AM period, there wers two additiona] caxs that were (louble standing —
cach at different times. This was due to the drop off gpsue line being j1ll. Both
gcourrences lasted Jess than 1 minute before the uniformed on-duty of Icer waved them to

the drop off quetie ine in front af NCRC.

Number of vehicles:
X 1 minute or less
— 3 minutes ox less
—— 5 minutes or less
—_— 7 minutes or less
10 minutes or more

————

*NCRC ears blocking driveways on Highland:
Yes

X No

If yes, number of cars: —
NCRC cars blocking driveways on Ordway: N/A
Yes
No

If yes, number of cars:
NCRC cars making fllegal U-turnz on Highland:
Yes

——

_X_ No
Xf yes, number of cars:

Other Ohservations/ Notes:
The AM peal drop-~off operated in a very safe and efficient rnaoner. The staggen:d anival of

students was working very well, The six school personnel that wete present officlently helped
students from the cars at the drop off exee in font of the school and walked them to the building.
After the drop-off period ended, orange cones were plage in front of the schoo] &1d the
remaining parents parked in the available spaces and walked their child or childnm into the

school




