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In accordance with the Board's request at the conclusion of the May 6, 2003 

hearing for briefing on the issues of: (1) the nature of the variance pursuant to section 

3202.3 of the zoning regulations; (2) whether parking is required for the proposed new 

building; and (3) the need for additional relief to allow the expansion of a nonconformity 

of the main building, namely, the expansion of this four-story building, the Cleveland 

Park Neighbors submit the following: 1 

This brief shall solely address these legal issues. For a complete argument as to why NCRC 
cannot meet its burden of proof for the requested relief, see the Cleveland Park Neighbor's opposition dated 
April 25, 2003. BZA. -~ 
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A. The Proposed Variance from Section 3202.3 of the Zoning Regulations is a 
Use Variance. 

The variance relief sought by the National Child Research Center, so as to 

construct another principal building on a single subdivided lot is in the nature of a use 

variance. As demonstrated below, this conclusion is consistent with the case law, a 

decision of the Board binding on it in this case and the "legislative" history of the 

regulation at issue. 

1. Use v. Area Variance Dichotomy. 

A use variance "permits a use other than that prescribed by the zonmg 

regulations" whereas an "area variance has no relation to change of use but, rather is 

primarily a grant to erect, alter or use a structure for a permitted use in a manner other 

than that prescribed by the ordinance." Ass 'n for Preservation of 1700 Block of N Street 

v. Board of Zoning Adjustment, 384 A.2d 674 (D.C. 1978). A use variance is required by 

an applicant when the applicant seeks to use a structure or property in a manner other 

than that prescribed by the zoning regulations for that site, as distinct from a use which is 

permitted by special exception or otherwise. See Ass 'n for Preservation of 1700 Block of 

N Street v. Board of Zoning Adjustment, 384 A.2d 674 (D.C. 1978). In 1700 Block of N 

Street, the Court stated that 

Word 45645037.l 

[t]he distinction between a use variance and an area 
variance is that the former "'permits a use other than that 
prescribed by the zoning regulations' whereas an "area 
variance has no relation to change of use. It is primarily a 
grant to erect, alter or use a structure for a permitted use in 
a manner other than that prescribed by the ordinance."' 
[footnotes and citations omitted]. 
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Indeed, even where the requested variance is a hybrid, the court has still applied the 

stricter burden of proof applicable to a use variance. See Taylor v. Board of Zoning 

Adjustment, 308 A.2d 230,233 (D.C. 1973). 

In the leading case of Palmer v. Board of Zoning Adjustment, 287 A.2d 535 (D.C. 

1972), the Court interpreted D.C. Code §§ 5-420, 5-424(g)(3) and the corresponding 

provision of the zoning regulations, 11 D.C.M.R. § 3103.2, which permits the Board to 

grant variances, pursuant to the following: 

Where, by reason of exceptional narrowness, shallowness or shape 
of a specific piece of property at the time of the original adoption 
of the regulations or by reason of exceptional topographical 
conditions or other extraordinary or exceptional situation or 
condition of a specific piece of property, the strict application of 
any regulation adopted under this Act would result in peculiar and 
exceptional practical difficulties to or exceptional and undue 
hardship upon the owner of such property, to authorize, upon an 
appeal relating to such property, a variance from such strict 
application so as to relieve such difficulties or hardship, provided 
such relief can be granted without substantial determent to the 
public good and without substantially impairing the intent, 
purpose, and integrity of the zoning plan as embodied in the zoning 
regulations and map. 

The above regulation sets up separate statutory requisites to the granting of 

variances, i.e., a showing of "practical difficulties" or "undue hardship". In Palmer, the 

court adopted the dichotomy recognized in other jurisdictions between area variances and 

use variances, applying the statutory requisite of "practical difficulties" to a showing of 

the former, and applying the separate statutory requisite of "undue hardship" to a showing 

of the latter. Id. at 541. Because "an area variance, relating to restrictions such as side 

yard, rear yard, frontage, set-back or minimum lot requirements, does not alter the 
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character of the zoned district, whereas a use variance seeks a use ordinarily prohibited in 

the particular district", the court held that a "more stringent showing is warranted with 

respect to the more drastic relief inherent in a use variance". Id. at 541. 

The principal rationale for the different standards applicable to the two types of 

variances is that an area variance does not affect the neighborhood or adjacent 

landowners with the maintenance of an incompatible use of the subject property. 

Association For The Preservation Of 1700 Block Of N Street, N. W v. Board of Zoning 

Adjustment, 384 A.2d 674, 678 (D.C. 1978). That is, an area variance does not alter the 

character of the zoned district (i.e., it does not deviate from the uses permitted in that 

district), whereas a use variance seeks a use ordinarily prohibited in the particular district. 

Monaco v. Board of Zoning Adjustment, 409 A.2d 1067, 1072 n.17 (D.C. 1979); 1700 

Block of N Street, N. W, 384 A.2d at 677; Palmer, 287 A.2d at 541. 

2. Legislative History of Section 3202.3. 

In 1958, when the present zoning structure was created, a zoning advisory panel 

was also created to study modifications to the regulations to facilitate public housing. 

Exhibit 1 at Report of the Zoning Advisory Council, p. 2. The 11-member panel 

( composed of District of Columbia & Federal officials and a representative of the Office 

of the Corporation Counsel) completed its work in 1963 and determined that the adoption 

of a uniform "Building Lot Control" regulation would be the best means of 

accomplishing this objective. Id. According to the Zoning Advisory Council, it was 

explained that the adoption of section 8103.3 (now section 3202.3) would "provide the 

most drastic policy change during the more than four decades of zoning control in the 
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Word 45645037.1 



Mr. Geoffrey Griffis 
BZA Application No. 16970 
Brief of the Cleveland Park Neighbors 
June 10, 2003 
Page 5 of 19 

District of Columbia." Id. It was explained that "the proposal would prohibit (as a 

matter of right) the issuance of all future permits to erect, construct, convert or alter any 

building which is not now located upon, or which could not be legally be converted to a 

sub-divided lot of record." Id. This was aimed at stopping the filing of building plans 

with "outline surveys",2 some of which might include land used by others or even owned 

by others. Id. at p. 3. The proposal had been the subject of study and review since 1920 

but, based on a now-discredited opinion of the Corporation Counsel, was thought to 

violate the fifth amendment. 

The Zoning Commission adopted the provision now at issue and, at the same 

time, adopted the theoretical subdivision provision because the lot of record requirement 

then required review by the National Capital Planning Commission, which was 

considered "laborious and time-consuming", and separate water and sewer connections. 

Exhibit 1 at Testimony of Mr. Henry F. Davenport p. 3. So, a property owner seeking to 

construct another principal building on a single subdivided lot of record was left with two 

options, either obtain a theoretical lot under § 2516 or seek the creation of a substandard 

lot of record and obtain an area variance from the side yard, rear yard and width 

requirements. See Exhibit 1. In the absence of doing either, like the applicant here, you 

would need a use variance. 

2 Outline surveys were merely "outlines" of land along with the metes and bounds of the property. As 
such, were not recordable in the Office of the Surveyor as a recorded subdivision. Id. 

5 
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The conclusion that a use variance is required is also consistent with decisions 

involving other regulations such as the prohibition against construction of a residence on 

an alley lot, even if in a residential district. 

3. Previous Decisions of the Board Support that the Requested Variance is a Use 
Variance. 

Determinations of whether the variance at issue is one of area or use are often 

made on an ad hoc, case by case basis by the Board, in the absence of clear direction 

from the Zoning Commission or prior rulings. Monaco, 409 A.2d at 1072. The 

differences between the two kinds of variances are essentially one of degree and are to be 

determined on the basis of the facts and circumstances of each case. Capitol Hill 

Restoration Society v. BZA, 534 A.2d 939, 941-42 (D.C. 1987); Carliner v. BZA, 412 

A.2d 52, 53 (D.C. 1980); Monaco, 409 A.2d at 1072. As mentioned above, a use 

variance is required by an applicant when the applicant seeks to use a structure or 

property in a manner other than that prescribed by the Zoning Regulations for that site, 

as distinct from a use which is permitted by special exception or otherwise.3 See I 700 

Block of N Street, 384 A.2d 674 (D.C. 1978)(emphasis added). 

3 It is irrelevant, for this discussion, whether a child development center is 
allowed through a special exception (see NCRC's Supplemental Statement at 9), since the issue 
of use in this analysis is whether the regulations permit the construction and/or occupancy of two 
principal structures on a single lot of record in a residential district. Although two principal 
buildings may be allowed on a single lot of record in a residential district by way of§ 2516 of the 
zoning regulations, NCRC has not sought to subdivide the Property into such lots and thus that 
issue is also not before the Board. Moreover, to the extent that there can be any ambiguity left in 
the type of variance required pursuant to § 3202.3, given the drastic change the additional 
primary building will impose on the surrounding area, such ambiguity must be resolved by 
requiring the application of the stricter test of a use variance. See Taylor at 233. 
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a. BZA Application No. 16693 of Carroll 0. Little - 2001. 

The best guidance for determining whether a variance sought is a use or area 

variance is previously decided variance cases in the jurisdiction in which the land at issue 

is located. A. Rathkopf, 3 The Law of Zoning and Planning§ 58.4 (1997). In its recent 

decision in Application No. 16693 of Carroll 0. Little, the Board held that a variance 

from§ 3202.3 is a use variance. See Exhibit 2a. 

In BZA Application No. 16693, the Board stated: 

Since a variance from § 3202.3 would result in a use 
ordinarily prohibited in all zone districts, [i.e.] the use of a 
single lot for the construction of an addition to one of two 
principal structures on the lot, the application must meet the 
higher burden of proof established for use variances. See 
Wolf v. District of Columbia Bd. of Zoning Adjustment, 397 
A.2d 936, 941-42 (D.C. 1979). (Emphasis added.) 

See also Jenney v. Durham, 707 A.2d 752, (Del. 1997)(under Steep Slope Ordinance 

restricting allowable use of land, applicant's request to build two houses where ordinance 

would allow only one required a use variance); Matthew v. Smith, 707 S.W.2d 411 (Mo. 

l 986)(variance for a residential lot containing two separate houses upon a tract of land 

zoned for single-family use was a use variance, to which the "undue burden" standard 

applied). Finding a variance pursuant to § 3202.3 to be a use variance, the Board went on 

to state that: 

7 
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Under the three-prong test for use variances set out in 11 
D.C.M.R. § 3103.2, the applicant must demonstrate that (1) 
as a result of exceptional narrowness, shallowness, or shape 
of property or by reason of exceptional topographic 
conditions or another extraordinary or exceptional situation 
or condition inherent in the property; (2) the applicant will 
encounter undue hardship if § 3202.3 is strictly applied; 
and (3) the requested variance will not result in substantial 
detriment to the public good or the zone plan. See Wolf, 
397 A.2d at 941. 

The property at issue in the Little case was improved with two structures - a 

single-family dwelling, occupied by the applicant/owner, and a small residential structure 

constructed in the 1920s, which was in poor condition and unsafe for human habitation. 

See Exhibit 2b (Office of Planning Report, BZA Case No. 16693). The applicant 

proposed to make "repairs" to the second structure by building new foundation walls 

between the existing brick piers and building a new second floor and roof on the new 

structure. The Office of Planning, in recommending against approval of the use variance, 

noted that there were two alternative solutions which did not require relief pursuant to 

section 3202.3 of the zoning regulations. Id. at p. 6. The first was to raze the structure, 

seek a theoretical subdivision of that portion of the property on which it had been located 

with an adjoining lot owned by the applicant and build a new structure on the combined 

lots. Id. The second option was to raze the structure and build a new structure on the 

adjoining lot, seeking an area variance from the street frontage requirements. Id. 

To the extent the Board may have received in this case conflicting advice 

regarding the characterization of the relief sought by the NCRC as requiring a use 

variance, the Board is bound by its prior administrative decisions that such relief requires 
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a use variance under section 3202.3 of the zoning regulations. See District of Columbia 

v. Fisher, 258 A.2d 456, 458 (D.C. 1969). See also Upper Georgia Avenue Planning 

Committee v. Alcoholic Beverage Control Board, 500 A.2d 987, 993 n.7 citing Food 

Marketing Institute v. ICC, 587 F.2d 1285 (D.D.C. 1978)(wherein the agency's departure 

from its precedent led to a remand from the Court of Appeals); Draude v. Board of 

Zoning Adjustment, 527 A.2d 1242, 1252 (D.C. 1987)(given that the BZA had, in past 

cases, accepted that adverse effect on light and air to neighboring property could 

constitute a reason for denying a variance under the zoning regulations, it was bound to 

count in the effect on light and air in special exception cases); French v. Board of Zoning 

Adjustment, 658 A.2d 1023, 1033 (D.C. 1995)(Board upheld where it's interpretation of 

section 21 7 .1 of the zoning regulations was consistent with its interpretation of that 

provision in four (4) prior cases). 

Just as there were less intrusive options available in the Little application, NCRC 

has less obtrusive options, namely seeking the creation of another record lot or a special 

exception to create a theoretical lot in order to construct the proposed new structure on 

the new lot. 

b. The Little Application Distinguished. 

There have been two (2) other cases for relief pursuant to section 3202.3: (1) 

Application No. 14583 of Edward A. Markowitz (1987); and (2) Application No. 16352 of 

Benjamin Johns (1998 Bench Decision & Summary Order). Although a quick read of the 

decisions in the cases may lead one to believe that an area variance was granted, a review 

of the record reveals that these cases actually involved theoretical subdivisions. See 
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Exhibits 3 and 4. Confusing the true relief in these cases is the fact that each applicant 

received erroneous zoning memoranda from the then-Chief of the Zoning Review Branch 

of DCRA, Edgar T. Nunley. See Exhibits 3b and 4b. Having received such instructions, 

the applicants were left with no choice but to apply for the relief set forth in the 

memoranda. 

That the Markowitz case involves a "theoretical lot" is illustrated by the fact that a 

theoretical subdivision had previously been granted by the Board in Application No. 

13178. See Exhibit 3c. Subsequently, two (2) assessment and taxation lots were created. 

See Exhibit 3h; see also Exhibit 3c at ,r 6 (noting that Application No. 13178 approved 

"an application to allow for no more than two theoretical building sites"). The property 

in question, which had been carved out of the property subject to Application No. 14583, 

was land-locked and the relief was from the requirement prohibiting construction a 

dwelling on an A&T lot that could not be converted into a lot of record due to the lack of 

street frontage. 4 Furthermore, it was pointed out that, without the requested relief, the 

owner would be unable to use his property in any manner consistent with the Zoning 

Regulations. See Exhibits 3d & 3f. That is, the applicant would have suffered an undue 

burden, in that he would have been deprived of all beneficial use of his property - a use 

variance standard. 

It is noteworthy that the theoretical lot provisions set forth in section 2516 were intended to 
address this exact problem - that is, the ability to develop interior properties lacking street frontage. See 
Exhibit lat Report of the Zoning Advisory Council at p. 7; and August 2, 1963 Notice of Hearing. 

10 
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Application No. 16352 likewise involved a theoretical lot. This case involved a 

historic landmark property. See Exhibit 4a. The property in question had been 

subdivided into two (2) A&T lots. See Exhibit 4e. However, because the property was 

controlled by a conservation easement, albeit one which authorized the construction of an 

additional house but which precluded the creation of two lots of record as distinct from 

theoretical lots, and because of its status as an historic landmark, as distinct from being 

merely a contributing building in a historic district, the applicant could not subdivide the 

property into two (2) lots of record. Accordingly, relief was sought to construct an 

additional structure on the vacant A&T Lot. See Exhibit 4a-f 

Also distinguishing these two cases from the Little application is the fact that 

there was no opposition in these cases and no one challenged the nature of the relief 

sought. Compare Exhibit 2a with Exhibits 3a and 4a 

The Board's decision in the Little case is, as already stated, consistent with case 

law and a reading of the zoning regulations. These earlier cases do not change this 

conclusion. And, there have not been any changes in §3202.3 or any other relevant 

sections of the zoning regulations since 2001 that would warrant revisiting the issue of 

whether variances pursuant to that section are anything other than use variances. Finally, 

unlike the Little opinion, neither of these earlier opinions explains in the detail the 

rational of the test to be applied. See Davidson v. Board of Zoning Adjustment, 617 A.2d 

977, 983 (D.C. 1992)(reliance on previous Board case was misplaced where the issue at 

hand was not raised or dealt with by the Board in a substantive manner in the previous 

case); see also Draude, 527 A.2d at 1253 (the Board is required "make clear why it 
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adopts a particular approach in a given situation and be alert to the possible problems of 

inconsistency"). 

C. Density Cases Also Support that the Requested 
Variance is a Use Variance. 

In the District of Columbia, density variances have been held to be hybrid 

variances and, as such, the more stringent test for use variances applies. See Taylor v. 

Board of Zoning Adjustment, 308 A.2d 230 (D.C. 1973); see Broadway, Laguna, Vallejo 

Ass 'n v. Board of Permit Appeals of the City and County of San Francisco, 427 P.2d 810 

(Cal. 1967)(In applying the "undue hardship" standard, the court noted that density 

controls - namely controls on FAR - had "become a cornerstone of contemporary 

building codes" and, as such, the applicants request for relief from the density controls 

was not a request for relief from "a purely technical requirement of an insignificant 

ordinance".). In Taylor, the applicant sought to build twenty-seven (27) row houses 

rather than the permitted ten (10) detached houses. The applicant argued that the lesser 

area variance test should apply, as he was seeking only to vary height and side-yard 

requirements. Contrary to these assertions, the Court noted that the applicant was 

seeking to almost triple the allowable density, a result "which would drastically alter the 

character of the zoned district." Taylor, 308 A.2d at 233. Consequently, the Court 

upheld the Board's application of the use variance standards to the requested relief (Id.), 

and the Board should do so here. 
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Word 45645037.1 



Mr. Geoffrey Griffis 
BZA Application No. 16970 
Brief of the Cleveland Park Neighbors 
June 10, 2003 
Page 13 of 19 

B. As the Proposed New Building Cannot be a "Contributing Building" to the 
Cleveland Park Historic District, Parking is Required for the New Building. 

NCRC has asserted that the report of the Historic Preservation Division ("HPD") 

of the Office of Planning supports a finding that the proposed new building will be a 

contributing building to the Cleveland Park Historic District and, therefore, will be 

eligible for a waiver from parking pursuant to § 2100.5 of the zoning regulations. 

Specifically, NCRC points out that HPD opined that the "Carriage House" will be 

"generally compatible in its height, orientation, rooflines, and materials' use with the 

residential character of Ordway Street and the historic district." Exhibit 5. NCRC also 

relies upon HPD's recommendation, adopted by the Historic Preservation Review Board 

("HPRB"), that the design of the proposed additions be approved "as consistent with the 

purposes of the preservation act."5 Id. The new construction proposed by NCRC are not 

"contributing buildings" to the historic district and thus NCRC cannot avail itself of the 

waiver provided in§ 2100.5 of the zoning regulations. 

In order to determine whether a building or structure is a contributing building to 

its historic district, one must first look to the period of significance of the historic district 

in relation to the construction of the building or structure. Exhibit 6. In accordance with 

the National Register Bulletin, properties can be eligible for the National Register if they 

are associated with events important in the defined historic context. Id. Mere association 

with historic events is insufficient; the association must be significant as well. Id. 

NCRC consistently omits the remainder of this recommendation, which states that "this approval 
should not be construed to constitute an endorsement for the necessary zoning variances or zoning relief" 
Exhibit 1 (emphasis added). 
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Period of Significance is defined in the National Register as: 

the length of time when a property was associated with 
important events, activities, or persons, or attained the 
characteristics which qualify it for National Register listing. 
Period of significance usually begins with the date when 
significant activities or events began giving the property its 
historic significance. 

Id. Generally, fifty years is used as the closing date for periods of significance. Id. In 

order for events or activities occurring within the last fifty (50) years to justify extending 

a period of significance beyond this limitation, the events or activities must be 

"exceptionally important." Id. 

It is well settled in the District of Columbia that buildings and structures in 

historic districts constructed outside the period of significance cannot be contributing 

buildings. Id., citing HPA Nos. 96-214 and 96-342; HPA No. 00-31; HPA No. 01-149; 

and HPA No. 02-223. In HPA No. 01-149, in finding that the building in question, the 

Kew Gardens, constructed in 1922, did not contribute to the Georgetown Historic 

District, the Mayor's Agent stated that: 

The 'period of significance' for a historic district is defined 
as the length of time when a property was associated with 
important events, activities, or persons, or attained the 
characteristics which qualify it for National Register listing. 
For an individual property to contribute to the historic 
district it must have been constructed during the period of 
significance, or, if not, it must be shown to have an 
important association with the events which formed the 
basis for designating the area an historic district. 

Exhibit 6, attachment d at p. 6 ( emphasis added). The period of significance for the 

Cleveland Park Historic District is 1880-1941. Id. at attachment f. Thus, although the 
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HPRB may have found that the proposed new buildings or structures to NCRC's property 

to be "consistent" or "compatible" with the surrounding historic district, such a finding 

does not support NCRC's assertion that the new buildings or structures can be 

characterized as contributing buildings to the historic district, as such terms were 

intended to be used in the zoning regulations. Exhibit 6. Instead, because the new 

buildings or structures have yet to be constructed and the period of significance ended 

more than sixty (60) years ago, they could not be considered contributing buildings. Id. 

Section 2100.5 of the zoning regulations provides that: 

No additional parking spaces shall be required for a historic 
landmark or a building or structure located in a historic 
district which is certified by the state historic preservation 
officer as contributing to the character of that historic 
district. 

11 D.C.M.R. § 2100.5 (emphasis added). Clearly, section 2100.5, by its terms, only 

applies to historic landmarks or contributing buildings to historic districts. Id.; Exhibit 6. 

Because the new buildings or structures are to be constructed outside the period of 

significance for the Cleveland Park Historic District, they will not be contributing 

buildings and, therefore, will not be eligible for the parking waiver in accordance with 

section 2100.5 of the zoning regulations. 

Additionally, section 2100.7 of the zoning regulations provides that, in the event 

that the intensity of use of a building or structure existing before May 12, 1958 is 

increased by more than twenty-five percent (25%) of the aggregate, parking must be 

provided for the expanded use. 11 D.C.M.R. §2100.7. This provision also requires the 
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variance relief claimed neessary by the Cleveland Park Neighbors and the Office of 

Planning. 

C. Nonconformity of the Main Building. 

1. According to NCRC's Plans Submitted to the Board. the Existing Main 
Building is a Four-Story Building and. therefore. is a Nonconforming 
Building. 

Buildings in the R-1-B zone district are restricted to a height of forty feet (40') 

and three (3) stories. A "story" is defined as: 

The space between the surface of two (2) successive floors 
in a building or between the top floor and the ceiling or 
underside of the roof framing. The number of stories shall 
be counted at the point from which the height of the 
building is measured. 

For the purpose of determining the maximum number of 
permitted stories, the term "story" shall not include cellars, 
stair or elevator penthouses, or other roof structures; 
Provided, that the total area of all roof structures located 
above the top story shall not exceed one-third (1/3) of the 
total roof area. 

11 D.C.M.R. § 199.1. The definition of a story does not exclude from inclusion in the 

definition a portion of a building which is properly defined as a basement. Moreover, the 

definition of a basement makes it clear that a basement is to be counted as a story. 

Specifically, the definition of basement provides that a basement is "that portion of a 

story partly below grade, the ceiling of which is four feet (4 ft.) or more above the 

adjacent finished grade. 11 D.C.M.R. § 199.1 (emphasis added). The terms "basement" 

and "cellar" are defined terms of art in the zoning context. Id. 
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NCRC's plans clearly indicate that the main building currently consists of three 

(3) stories and a "basement".0 As such. the existing building is, in fact, a four (4) story 

building - the basement being the fourth story of the building. 

A "nonconforming structure" is 

a structure, lawfully existing at the time of this title or any 
amendment to this title became effective, which does not 
conform to all provisions of this title or the amendment, or 
other than use, parking, loading, and roof structure 
requirements. Regulatory standards that create 
nonconformity of structures include, but are not limited to, 
height of building, !ot area, width of lot, floor area ration, 
lot occupancy. yard, court and residential recreation space 
requirements. 

11 D.C.M.R. § 199.1. As a four story building, the main building is a nonconforming 

structure in accordance with this definition. Section 2001.3 of the zoning regulations 

prohibits additions to nonconforming structures unless: 

(a) The structure shall conform to the percentage of lot 
occupancy requirements; and 

(b) The addition or enlargement itself shall conform to 
use and structure requirements; and 

( c) The addition or enlargement itself shall not increase 
or extend any existmg, nonconforming aspect of the 
structure, and shall not create any new 
nonconformity of structure and addition combined. 

11 D.C.M.R. § 2001.3. 

6 Unfortunately, NCRC has failed to provide any scaled elevations of the existing main building 
Therefore, one must presume, given that NCRC's architect has been qualified as an expert in architecture 
and has testified that he is familiar with the zoning regulations, that the use of the term "basement" was not 
arbitrary but, rather, was intentional to convey that the "Ground Level" is, in fact. more than four feet ( 4 ') 
above grade at the front of the building 
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In the instant matter, the proposed addition extends a nonconforming aspect of the 

main building in that it extends the fourth floor of the building. As such, relief is 

required to extend this nonconformity in the addition. 

CONCLUSION 

As set forth above, the relief sought pursuant to section 3202.3 of the zoning 

regulations is a use variance. The Board is obligated to follow its decision in the 

application of Carroll 0. Little, BZA Application No. 16693 (2001), which previously 

determined this issue. However, regardless of whether the Board determines the variance 

is a use or area variance, NCRC cannot meet the test for either relief. 

With regard to the proposed new carriage house, although its design may be 

compatible with the Cleveland Park Historic District, as new, stand alone construction, 

the building cannot constitute a contributing building District. As such, parking is 

required for the carriage house. 

Finally, as the addition to the main building expands a nonconformity of that 

building - namely the existence of four stories - relief is required for such expansion. 

18 
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Given that NCRC cannot meet the standards for any of the requested relief (as 

well as the relief from the expansion of the nonconformity of the main building), the 

Cleveland Park Neighbors respectfully request that the Board deny the instant 

application. 

cc: Neighbors 
Mr. Denzel Noble (by hand) 

Sincerely, 

Richard B. Nettler 
Jeannine Rustad Zigner 

Office of Planning, Attention Arthur Jackson (by hand) 
ANC 3C (by hand; c/o NancyMacWood) 
Gaylord Neely & Linda Badami (by hand) 
Sallie R. Beckner & R. Bruce Beckner (by hand) 
Steven R. Hunsicker (by hand) 
Henry P. Little (by hand) 
"The Friends of NCRC" (by hand) 
Katharine Marshall (by hand) 
Maureen E. Dwyer (by hand) 

Word 45645037.1 
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P R O C E E D I N G S -----------

2 

10 :00 &1 -----

The public hearing will :o::-.e to or c!er. As · 

, p i. s trict of Columbia Zoning Comr.,i.ssi on and re ; res e nting them all 

1 v rt., inly want to welcome you all and ~ha nk you f o r coming dm,;n to 

: ,; !:e,n·ing. The m3.tters that we want to discuss today were advertised 

,~: ..! Evening Star on the 2nd of August of this year and the District 

r,,l umbi a Register on the 19th of August, 1963. 

. 
I'd also like to note in passing that the properties proposed for 

.-:-:c!2s ted rezoning have been posted with signs by the Commission to 

:: 0 1i<le the greatest possible notification to t he puclic that these 

('.ons are under consideration, Now for purposes of conducting the 

,., ;:i. ng t his morning the zoning proposals c-n the anendments will be 

•· ,·,J for first and then tr.~ map cases. They wil 1 be heard in the order 

... ,5-..:.h they were ad vertised and the Zoning Commission's secretary, Hr. 

•t,: ,;-; will introduce into the record the reports of the Zoning Advisory 

;;": ~l .:ind the Citizen's Zoning Advisory Committee. 

:-:r. ,\sh ton, you may procE:<!d. 

>2 . HE~'RY G, ASHTON: The proposed amenc-:er.ts read as fol lows: 

(HR, ASHTON READ IK3ERT :ffa 1 WHIC~ APPEA...-:ZS 
0~ THE FOLLOh'H:G PAGE OF THE TR...l2\SCRIPT.) 



August 2, 1 S·oJ 

Nccicc is hereby given that a public hearing will be held by the Zonini 
. ;;sLo:1 in Roor.1 500, District Building, beginning at lO: 00 a.r::., Wednesday,. 
~bcr 4, 1S63, for the purpose of considering proposed amendraents to 
'onin; Regulations .;nd Hap as provicied by the Zoning Act (Public 
·3:., 75th Congress), t'::e general sur:iwary o:f which reads as follows: 

-----------------------------------------.---------------~-----------~ _;_ 

PROPOSED .1-\HEND:•IBNTS TO ZONU:G KEGUL/.'i'Io~;s 

--~ --o•-•••••-•••-•--••-••~••--••-•••••~--••-•--••--w-M•---•-•-••••••-~.;:. 

~-· 
;.dd a new Section 7516 to read°: 

"5,!ction 751~ - Exceptions to Building- Lot Controlu 

1·7516.l This Section is designed to permit two or nore principal 
· .•Ji.r:~s or structi.:res to be erected en a single subdi·-:ided ill· . .;....---

7516.2 The number of principal buildings peroitted herunder shall not 
· i.ci.ted, provided the applicant for a permit to build s1.fbmits satis-
(,ry evidence that all requirements of these regulations such as use, 

·'1t, bulk and open spaces arcu.1d each building as provided by Paragraph:18103.2 
_ 0:1O3.3 will be complied with. 

7516.3 ~-!here a principal building has no street frontage, as determined 
_; --{ ding the subdivided 1£!! into theoretical building sites for each 

al buildin2, the front of such building shall be the side upon which 
rrinicpal entrance is located. Open space in front of such entrance 

, l be providicd equivalent to the required rear ~ in the district in 
:1 such ~ildin_g is located; but a !.ill yard shall be required. 

7516.31 Where not in conflict with the Act of June 1, 1910, (36 Stat 
,s ac:ended, the height of a building_ hereunder, in a·ll districts_, shall 

.-,~1sured from the finished grade at the middle of the front of the building. 

75: 6. 4 The provisions of this Section 'shell also apply to buildin:i's 
;: ::d under the terms and conditions of Section 3307. 11 

'n Section 8103_ anend paragraph 8103.3.to re.ad: 

i1c1.3 Hereafter, excapt as provided in Section 7516, a buildine 
:, •.;; shull not be issued for the proposed er~cticn~ construction, conver-
·; or alteration of any principal structure, unless the land therefor 

t,_:·~tn subdivided so that each structure shall be en a separate fil of 
:~• Any combination of coanercial occupancies separated in their 
·" -~ty, erected or maintained in single ownership, shall be considered 
~;"l,• 8 t I - __ ructure. ' 

Paragraph 8103.3 now reads: 

·.:~lOJ.3 Each structure, any combination of residential structures 
~;:c.d as a single build.in::: in Section 3307, or any combination of 

,, --:<:il .f,!ructures having division walls fron the ground up or from the 
.· - t ~OO'C t:p operated a:; a single establish:::ent, shall be on a separate . 
· · · ,;tnct 101, .2f record. 



(l) lsdd a new Section 7516 to read: 

"Sec::ion 7515 - E::ce!)tions to Building Lot Cont:.:-ol1' 
./ 

n751S.l This Section is designed to permit two or more principal 
y_1ildir:~s or st:.c!ctu.:-es to oe erected on a single subdivided 1£!_. ---

7515.2 The nunber of ::,rincipaJ. buildings percitted hereunder shall not 
::•:? lis.itcd, provid~d tr'.e C:"9?licant for a pemit to build subnits satisfactory 
Jvide:-:ce that all requirer:.ents of these regulations such as use, height, bulk 
1~d o;e~ spaces around each building as provided by Para3raphs 3103.2 and 
·;103.3 Hill be cooplied uith. 

7516.3 Where a p~incipal building has no st,:-eet frontage, as determined 
by dividin3 tI:e subdivided l-2! into theo;:etical building sites for each 
.,rincipal 1'uilcing, the front of such building shall be the side upon l1hich 
the principal ent~ance is located. Open space in front of such entrance 
3hall be provided equivalent to the required~ yard in the district in 
:··-~ch such building is located; but a~ yard sl1all be requil·cd. 

7515.31 Hhere not in conflict with the Act 0£ June 1, 1910, (3S Stat 
:":52) as amended, the height of a building hereunder, in all districts~ shall 
be ceasured fro• the finished grade at the middle of the front of the building. 

75!.6.l:. The prov:!.s1.ons of this Section shall also apply to buildings 
c,rected un::!er the te:.wS and conditions of Section 3307." 

(2) In Section ClO3 amend paragraph 8103.3 to read: 

"GlJ3.3 Rerec:fter, except as provided in Section 7516J a building 
~c:.--:::it shall not be issuec! for the proposed erection, constL"uction, conver­
:;io:1, er alteration of any principal structure, unless the land therefor 
i,.::.s ceen subdivided so that each structure shall be on a separate lot of 
~:~c2~J~ Any ccobination of cornoercial occupancies separated in their -
1~ntirety1 erected or r:iaintained in single ounership, shall be considered 
;is one structure." 

Paragraph Gl03. 3 noH reads: 

"8103.3 Each structure, any co• bination of residential structures 
authorized as a single building in Section 3307, or any combination of 
~

0 t:x=.ercial structures having division walls from the ground up or frora th'~ 
~c~.-est floor U? operated as a sin3le establishment, shall be on a separate 
..:.nd cistinct ~ of record • 

. · r:.:?;,ea! paragraph Gl03.4 and rem.in°'.;e4' renaining paragraphs under Section 
''""l-'., 3. 

Para:;;;:uph 0103.4 nou reads: 



" .!!. l ,.:cne:.uent ,,._ -2-

L. ·;:he case o:; Go, :.ot ,-:it~1. e.n e.::ea of e.n acre or more the 
- ;<,•Jire:-,1ent set 
- · ,- · s·'=acto···, .: 5[1.1..,,l. :.. '-J 

· d . t' 11 -:,r.::, ~- i e ,-1 i ,1. 

-- . 
:forth in ?a::ag .. ·ap~i Cl0.3.3 rr:a:,· be codified U?OO submissio_n>-;:Y , 
evidence frat t:1c :requiresents o::: these regulatior.s '7ili'1;he 

•~<lerscoring denotes words defined) 
.:.:..---· 

On December 3, 1SS9, the Commissioners appointed an eleven man cotnittee 

Ji:posed o:Z D. c. and Fecle:ral o~ficials (includit:g a representative of the 

:rice of th~ Corporation Cou~sel) to study nodifications in Building and 

.r nm; Re: -;ulations to facilitate public housing. 

'j~he Cor.nittee has now completed its uorI~ sub.:1itting to the Cor:oiss ioners 

.ts report end recor:r::endations of which all of the proposed Zoning Regulation 

hanges here. before t~1e Co::n.ission are a part. At the outset it was the 

of the Co;:;:inittee that the adoption of a ur.iforn "Building Lot Control' 1 

,iuld be t'. s best cear.s ol accomplishing basic objectives. Consequently 

·oth Zonin::, and Building Code changes (the latter to be handled separately 

>y the Cor:.'.issioners) ,>·al e:rclusively uith this subject. 

The proposed change of Paragraph.8103.3 will be discussed first, 

2cause in it lies the ~~y to possible legal difficulty and to the 

erQb~1 pcacticz:ility of all proposals, both Building and Zoning Codes. 

· '.:hough its purpose ~2ew.s uell hidden (unintentionally) and it is also 

-tho1,t benefit of a declaration of legislative intent, tbe _ _a=:.endu:entuould 

· tovide ?robably the most drastic policy change during the more than four 

~C:ades of zoning control in the District of Columbia. The proposal would 

; -.:-ohibit (as a matter of right) the issuance of all future per-Jits to erect, 

n· -:ruct, convert or alter any building which is not now located upon, 

· ':i.::h could not lesally be converted to a sub-divided lot of record. 

· .:. , L,~ c:eation or sale of properties by outline surve!r in circuovention 

·,,:;:~, coverage, bul!: ar:d o.ir:izum lot size require::ents as provided by 



.itl 
t:·,,::ndf.ient ;r -3-

~:1.i:,ing rules wculd be effectively prohibf.ted by direct regulation;,_ Ii~i1#-i;••· 

,. , ;:h effective 0 esca;?e11 throuzh BZA :,>rocedure under variation. 

It should b2 noted that the Zoning I:.egulations under Paragraph 'f302. 2 

.• i rendy ~)rovide theoretically adequate safeguards a 6ainst violation of 
<-··. 

~:~iwun standarcis. This paragraph reads: 

"J.302.2 ffner-:-, a lot is he::-ee.fte~· divided, the division shall be 
1:::·.::-ccted in such manneras not to violate privOsion of these regulations 
fcl.· 2~, courts,_ other open space~ oi.uim\,llll iot tridtli, ::tlnirm.-o .!:.££ area, 
• 1 0 or nrea ratio, percentage of lot cccuoancy, parking spaces, or loading 
t;~rths applicable to said lotor-an:y lot created." __ . .,_,.,,__ - --

In practice ;1ouever, Paragraph 1302.2 ic ineffective, since anyone may 

!c3ally file a building plat which is an outline survey of the land to be 

! ,Jproved an::l incluc~ ·within its "outlines" land ,-1hich has already been used 

.1s .:equired area or yard for another building. Ir. fact an app:1.icant may not 

;vcn own some of the land he proposes to use. Since an outline survey cannot 

:1~ reco1:ded in the Office of the Surveyor as a recorded subdivision but 

cr,;1 be recorded only as a reetes and bounds transaction by date, the engineer 

·l·; ,rged with chec!d11g building plans for zoning compliance cannot know 

.:·: sitively that every transaction involving the "site area" has been reviewed. 

'::my such transactions are m-dtiple, some uith a;_:parent intent to create 

::t,n(t::.::.on, and pe!r-haps to defraud. 

At this point it should be stressed that cetes and bounds sales will 

not be prr;iibited by the pro;_,osed change; but only that such transactions 

t.l..'.ly ~ be aade the basis fo.: permits to ioprove the land with building. 

These proposals are not neu and have been the subject of periodical 

•;t• dy and reviei7 dating c1s far back as 1920 uhen zoning was first e5tablished 

~, 
L,1.e Distt·ict of Colur.ibia. Until the current review, houev::?r, the ne:~t 

.... 
~ ' ... recent full study dates bac!~ to about 1S35 .followin:; ~1l1ich the 



_{:.-

co:rpo-.:-ation Counse}. e::p::essed t:-,e. Oj?inion t:~at tl:.is type of lot ;cori.tio.:t.was 

... violation of t~1e :::i::::'th amer:.cfo:cnt to the Constitution. It raust bct·noted 
••' 
, •.. .-over, that: -..... , .. -

./ 

(a) B<",Sic chan~es at that tirc.e involved the Building Code, 

i:ith only passing refc~euce to zonin3 possibilities; and, 

(b) The Board or Zonin3 1\djustr:ent, often reforred to as 

the "safety valve 11 of the zoning process, had not yet been created; aad 

(c) Basic changes proposed today are primarily zoning and 

~ccondarily Building Code; and, 

(d) A principal basis for the opinion of the Corporation 

Counsel is the case of l~cFarland v. Miller (18 Appeals D. C. 554) decided 

i.n 1901, ~:any lauyers believe this decision is nm-1 outmoded. 

ilssunin6 approval of proposed regulat:.ons, the procec! .. tre ~10uld then 

t)-,:?: -

(a) For acrea::;e or otl-;er virgin land:- The c.mer appl::.es to the 

S:t~~:eyor fo::- a subd::.vision, uhich after revieu of Surveyor's Office records 

2 nd approval by the Zonin3 AdrJinistrator fo1· r;or.:pliance uith r:1inimura 

'"tandards, the property is subdivided bto lots of re.~ord. Building permits 

Will then issue for specific buildings cfter additional zoning and structural 

c:hccks uith no bask p:.:oble:.1s then or later. 

(b) For conveTsion oz eitheI' an it:'11?roved o;: an uni~n,.-ovcd lo:: created 

~'/ 0ut1i::1e:. su.:vey to one of record:- P::ecisely the sar;,.e. c~ec!:s as b (a) 
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-~~ve e~ce,t that he~e officials will ~ook into ~fst metes and bounds siles 
.._,.-.;-

:., c.leternine ~,hefr.31· any pa~t o.Z the lot is required space fo;: adjoi1!.ftiJf:; 

; -·oroved properties. If so tbe s:..bdivisio:.1 will be rejected if minirinirn_.=-•~;.-~. 

,-'.'~n.dards are not othen-n.se rr.et; but the mmer if h~ desires to build; ..,,. 

c.:-.cn has recourse to BZA. If BZA authorizes a specific building on the 

_.tt::, it uill di-::-ect a subdbision of the remainder of the lot, if such 

;,<JbJ ivis ion d,ns not violate other laus or reg.ulations. 

(c) For conversion of ei.tl1er an ir.i.proved or unimproved lot created 

•~,-; outline survey to one of record, where in advance such lot is knc,m 

~r se. to be substanda.:d:- Autonatic rejectio-a of subdivision; but with 

r::ccu;:se to BZA for a new building, or, for conve::sion, alteration, or 

.·lition, as the case • ay be. BZA will also c2.us e checks to be ffi<ide under 

(h) above before entering any app .. ·cving order ~1l1ich order will also require 

rnbdivisio:1 subjact to_ li::dtations noted in (b) above. 

The~e uill be nc onus of nonconformance attached to any lot previously 

i;u1--,1eyed by outline, since an owner who does' not wish to build or otherwise 

~:::prove his propertr .:.1ay continue to use it without penaJ.ty. Neither will 

::L~ BZ.t\ uor!~~cad be increased materially, because this Board already 

,:~j~dic.ate~ ca.ch and every case involving ~ecti-ons; ·-tnctudjjn:::;. .. -ru!oltlons., on 

thse types o~ substanda.:d properties discussed in this report. The only 

·. increase will involve alterations, and a fe,1 types of: conversions. 

This change has been long overdue and in the public interest, and 

~tl:). 
Ject to fu~ther anaylsis by the Corporation Co~nsel, the Council urges 

adoption. 
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·rh2 l;ational Capital Housing !sut!:lorit:1 Hl:ici1 is represented on the 

.t;·;:lissicners' Co::-.:::iittee, has been the pri~e cove:;: in the effort to cti.~i 

·tr·'.!d t y~" and facilitate -:onst:cuction o-E public l:-,cusi~g. 

:>ct ion 7515 is designe3 to do this; but \-Te must again reiterate our o~inion 

-_:;:,t the amendment to par2.grap~1 D103. 3 is mandato:ry if the procedure ad·vocated 

.. ere is to be ~laced on a sound and practicable basis. 

The arner.d:~ent would not be lio.ited to public housing, since it should 

-1.:oYc! advantageous to the development of any lar6e coup:e::-c of buildin3s, 

.·.lch as large-scale planned developments under Article 75, schools, colleges, 

c::h.?r insti .. •.1tians, and occasionally to the individ1.1c.l lot owner who nay 

:-~ '<1ced with the prcolera of developing excessively 12.rge interior property 

0'1ly r:.in5.::ial street frontage. 

As envisioned by the Committee the procedure would be: - The o,mer 

•;v:ild fin·: cre.:,te one large lot of record, which could be an entire 

~([' .. t'.l.re or larger if there are no intervening streets. Follo~.;ing this a 

;,t!'.c r,Ian sho0.,ing all buildings would be prepared, and by d~ension would 

·": ,_c; ·c '.:ha pre~::. .3e location of each buildin; on a theoretical buildin2; site, 

i-'1 ,h~b; y shown l/ do:.:ted or bi:o!,en lines to per.nit conputation of the Oi)en 

"'-:ce 2nd coveraga provisions of parag.:-2.p!~s 751.S.2 and 7516.3. This plat 

· "Jld be filed with the permit records together with a CO?Y oz a recorded 

c· '.J,•e::.,:tnt whi.c}1 ,;10uld recite that none of t:1e builc i.ngs so erected could be 

,;old unless in cospliance with all provisions of t~e Zoning Regulations. 

Paragi:a~h 7515.31 is no more than a reminder that the 19:0 Height Act 

._,._ 'hes; for purpose~ of ma.:,imm".l buildin'0 hei3ht, the co:;:puta.tion of such 

• > 

' -

~~ t... ,. ,. 
,,. · i:: om the level or the curb at the street, and that t:1c::: h~ight ol: 

10.:ed build.inss ler:ki.:.g street frontn.ge mig.~t therefo::~ ::e :icited due to 
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p8 ;.·a3raph 7516.l~ t"e'_ates to that p::-ovision of the regulations whi~\ is 

' ::.;;icncd to encourage :;a:::lcn t:ype developDe:1t. T'11e provision is ·"1Hde1::Y_.~ 
. ' ·:~- -:· :t" , .. _ .. 

including la:1<l :'.:or :)-.1b7.!.c housin3, and since this is already an:; 

''. ccption to general re3ulations, inclusion in the 1=E:._c ':::?tio~ to BuildTng 
/ 

)t Cvntrol", which is desi::a'!)le, must be 11 s'i_:,elled out. 11 

tniile Section 7516 in an elective regulation which will be optional with 

icvelo?er, advantages already foreseen are: 

(a) Ger~yma~dering of lot lines to provide required street frontage 

; fl l no longer be necessa~y; and, 

(b) Development of some interior properties, even i·1here clever 

=~ncuvering of lot lines will not provide requir2: street frontage, will 

G~J b3 possible; and, 

(c) Lequired off-street parldn6 nay be placed in better planned 

:nr..?ou::ds without BZA a;::iproval uhich is nou required whenever off-street 

.·;:,lees are not located on the lot adjoining the ~ain structure. BZA work­

lo:.d Pould therefore be reduced, uhich is desir~ble at both ends; anc, 

(d) The 1:egulation would provide stand.:'!1·ds, applicable to most cities 

:·.c:,.z .:1odern subdivision codes have be;;n enected; and, 

(e) Field work of the Office of t;1e Surveyor ~:ould be reduced. 

'£he repc~l of Paragraph 8103.4 on ~age 2 of this asenda is necessary, 

Since it uill be redundant if these proposals ere approved. 

~-10 of the three t:'.embe.:-s of tha:'! Zoning .~dvisory Council are also 

''~mbet's of the Committee ,1hich the Commissioners designated to study this 

'.'toblcC1.. He k:10u that this Coi":'iraittec has explore ·: and re-e~:,>lored all 



,., 
- u-

zor.inB Advisory Council feels it can add 1:othin3 by uc:.:· of imrrcve:-..ent. 

Subject to l:::ga:!. re•,iew, which i1e believe to be essential, approval 

(S) R, O<- CLOUSER 

Hl!.LL~I F • ~-icITI:OSH 

(S) JOfil'i A. ISRAELSON 



(Continuing) The Citizens' Advisory Co1m1itJ.ne.· 

Jid not have a quorum and took no action on the amendsent. 

CHAIPJ-lAN BUKE :' Do we have any people here today that would 

like to co:nrrent on this proposed change in the regulations as proponents 

o i the c ho :, g e ? 

Yes, sir. 

?-'.R. HENRY F. DAVENPORT: Mer:-,bers of the Zoning Commission, my 

~ame is Henry F. Davenport. I am the Director of Project Development 

of the National Capital Housing Authority and I am appearing here on be­

h31E of the Authority in support of the proposed affiendments to the Zoning 

F.egulations which are under consideration at thi:; hearing. 

On October 22, 1959, the .Authority received a letter from Colonel 

T::c:r.a s B. Fullerton, the Asst. Engineer Corr.missioner asking for our re­

cc:r:::enda tions for ~edifications of the Zoning Regulations and Building 

Cede which would facilitate the develop:::ent of additiOP.> 1 low-rent public 

h~:·1sir.g in the District of Columbia. In our reply to Colonel Fullterton' s 

lett:er we stated in pHrt that: 

11 Perhaps the one requirer::ent that co~plicates develop-

ment of a project mc~·3 than any other is that each of t'.-~ 

several building, in the project be on its own lot. This 

req~ice~ent not only necessitat~s the laborious ar.d ti~e­

cc~su~ing job of preparing and obtaining ~ational Capital 



Planning Co::rr.ission approval of a subdiv i.5ion plat, but 

more importantly makes it obligatory to ?rovide s~parate 

water and sewer connections for each building because 
/ 

such connections may not, at present, cross lot lines. 

"Since public housing develop£Lents are not intended 

for resale, we recora:~end a L.Cdifi:ation of the zoning re-

gula tions elit:ina ting the requirement that: a public housing 

site be re-subdivided and specifying in the absence of re-

q-uired side yards, a minimum distance to be ~~intained be-

tween buildings to insure adequate light and air." 

4 

As a result of the Authority's r~comrr.e~dations the District Cc:-.-:nissicre::-s 

on December 3, 1959 issued Orcer t;o. 59-2252 appointing a Corr:rnittee, which 

included sembers of our staff, to study the Authority's proposals. The 

Co:::mittee' s recomt1endations are embodied in the Report of the Zoning P.dviso!"y 

Co;.insel dttted September 3, 1963, which you have before you. 

Without going into technical detail, we are stttisfied that the a~end-

nents to the zoning regulations which are under consideration today, would 

greatly facilitate the development of low-rent public housing in the Dis­

trict of Columbia, and we a very strongly recommend that they be adopted. 

CH.AIRMAN DUKE: Thank you very much, Hr. Davenport. 

Are there any other persons presen: who would like to speak in favor 

of th~ proposed change in the regulations? 



}!RS. 1-<.A;ZOL!) B. HI!,"TON: Good t'.orning, I ar:i 1-'.:rs Harold :s'Jf!.nt~n, 
::tif f 

,i:rrr-,an of Planning and Zonir:g ct the Progressive Citizens AssOci§ ~ ion 

o ( C-e orge town, I would like to speak in favor of this provis{~~ i to 
./ 

eli::,inate the rr:etes and bounds surveys and to substitute surveys by 

su~division by survey or whichever is the correct way to put it. This is 

scc:ething th, t our Association hes long asked for and we suffer badly from 

all kinds of tricks that happen with that ~~tes end bounds figure so I do 

think it should be approved, but it is put in in such a backhanded ~,ay 

that if it hadn't been explained to ne by the zoning Admsory Council 

Rep::,rt I wouU never have know what it was ta !king about. And I al71, of 

cour3e, an amateur but I am an experienced amateur having worked in this 

for a r.u,~ber of yeBrs and if I as an amateur didn't understand it there 

is r:o other amateur in the District that would. So I would like to ask 

bec ,1use we have to pro~ect ourselves froo all these mat:ers, the ho.re 

ow~2rs tr~t is , and this should be spelled out clearly and I think that 

th~ Zonir-.g Ac ,; isory Council has spelled it out very clearly in their 

explanation so that I don't see why they don't just put t~~t explanation 

so~ewhat cut down into the zoning regulation and accept it that way ar.d 

then if they want they can fix it up with the nu.~bers as required. But 

I don't understand why regub tions have to be so peculiar and so backhanded 

and th~n explanations so simple. 

Are you hearing both of these at this ti~e? 
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C IIA I~·f.A!"i DUKE : r,..'e 're hearir._; all :he co::=.e~t s on the ,s~W(~:a, :,: 

in the regulations right no~. 

"MRS. HDiTON: ~ell, I am very cuch worried about that one and 

/ 

perhaps l-!r, Clouser will explain the wording, but it seems to me this 

wo uld pernit a more alley dwellinis and I would also like to ask if 

this ap?Jies only to 3307 and that would raake it apply only to R-4 ar.d 

R-5-A, R-5-A is garden type ap ~rtmencs and R-4 is ~he smallest type for 

single family residences; but if this applies to all residential zones 

then we would certainly oppose it because tie have worked very hard to 

get our dwellinga out of permitting ~ew construction for alley dwellings 

and c:any govern:nent agencies have worked or: it for years and if this is 

going to create alley dwellings then we oppose it very strongly and I think 

a great nany other people woulc . 

Th2nk you very much, V~ Chairnan. 

Thank you very much. 

HRS. L":NTo:· : Oh, also, there is one thing in here that says it 

\:ou1.d elirnir.a te this -- would eliminate ::-equired parking which is proposed 

to be on a lot other t~~n what the buildi~g is on. I oppose that because 

very often thes~ lots are over in the residential zone and most of the zoning 

here is strip zoning and that would just percit them to go hay..ire putting 

parking' lots where they wish. I oppose th.at. 

All right, well, tha nk you very much. 
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Is there anyone else preser,t who ,,:ould like to ' co!c!fl:ei1~\ f~vorably 
. ·· ·.;:. ,.·: · .· , 

on the adoption of the proposed changes in the zoning reg"u.'iitions? 

l-"..R, NATHAN D. GOLDEN': Would it be in order to ask -what the 

change covers? 

Tl:-:E REPORTER: }:ame please. 

HR. GOLDEN: Nathan D. Golden, President of the \1'estchester 

Apartments Corpor~tion. Wi 11 these proposed changes in the regulations 

will they in any way affect the piece of ground which goes from Loston Place (?) 

to Tun law Road at the south end of the Westchester buildings? This has been 

up before on a change of rezoning ar:.d whether or not und ,, r these new regu-

la' :ions it will include that piece of ground; if so on behalf of the West-

chester Corporation ar.d the i::enber ow, =.:: rs of this cooperative I t.o7ant to 

protest in any changes other than those that you, gentlemen, have heard 

in the pcJ st. 

CHIARMAN DtTKE: ~e'll make note of your opinio: chat you request, 

sir, and we'll consider it. 

HR. GOLDEN: Yes, so far tl :~re has )een no change given in the 

rezoning and I'n not f~miliar with this involved rezoning act that you 

have; but I do know that you people have taken into consideration any 

proposed changes. 

C!-iA !R}:AN BL'KE: I suggest you get a copy of tr.e regulations just 

; ·.v~n and S?eak to our people after the p~':>li~ heari~g I woulc encourage 
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chis and then if you would like to send a letter in givin..:> -illi:>·~our 0 :~*-If< 
..., ·.:-i:· 

views when you more familiar with the proposal then v2 would fc~nsider 

chat. 

HR. GOLDEN: Thank you, sir. We are on record with reference 

to th; p~pposed changes by the conteQplated builders in that area. 

Thank you very Q.uch. 

CHAIRMAN BUKE: Thank you, sir. 

Now do we have anyone that would like to speak in opposition to the 

pro~osed changes in the regulations? 

NO RES P0}1SE • 

CHAIRMAN mncr.: Apparently not. Then would you proceed with 

the specific cases we have before the Comr:-·ssion. 

follows: 

MAP CASES FOLLOW. 

Next case is Map Case No. One which reads as 

(~. ASHID N READ U7SERT f.= 1 WHICH APPEARS 
m; TEE FOLLCWING PAGE OF TfiE TR1\~;scRIPT.) 
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Application No. 16693 of Carroll 0. Little, pursuant to 11 DCMR § 3103.2, for a variance from subsection 3202.3, to 
allow the construction of a second story addition where more than one principal building exists on a single lot of record 
in an R-1-B District at premises 904 Ridge Road, S.E. (Square 5383, Lots 60 and 61). 
HEARING DATE: April 24, 2001 
DECISION DATE: April 24, 2001 
DECISION AND ORDER 

Carroll 0. Little, the owner of Lots 60 and 61 in Square 5383, filed an application with the Board of Zoning 
Adjustment on January 12, 2001, for a variance from 11 DCMR § 3202.3 to allow the construction of an addition to 
one of two principal buildings on a single lot of record. The existing buildings are located on Lot 60 in Square 5383, 
with street addresses of 900 and 904 Ridge Road, S.E., in an R-1-B Zone District. The application is accompanied by a 
memorandum from the Zoning Administrator dated November 14, 2000, certifying the required zoning relief. After a 
public hearing, the Board denied the application. 
PRELIMINARY MATTERS 

Notice of Application and Notice of Hearing. By memoranda dated February 7, 2001, the Office of Zoning advised 
the D.C. Office of Planning; Advisory Neighborhood Commission (ANC) 7E, the ANC for the area within which the 
property that is the subject of the application is located; the ANC Commissioner for the affected single-member district; 
and the Ward 7 Councilmember of the filing of the application. 

The Board scheduled a public hearing on the application for April 24, 2001. Pursuant to 11 DCMR § 3113 .13, the 
Office of Zoning on February 21, 2001, mailed the applicant, the owners of all property within 200 feet of the subject 
property, and ANC 7E notice of the hearing. Notice of hearing was also published in the D.C. Register on February 23, 
2001, at 48 DCR 1691. The applicant's affidavit of posting indicates that on March 28, 2001, a zoning poster was placed 
on the front of the subject building, in plain view of the public. 

Applicant's Case. The applicant, Carroll 0. Little, stated that he was seeking a variance to reconstruct an existing 
one-family dwelling on a record lot containing two one-family [*6970] dwellings in order to provide housing for 
family members. He submitted photographs of the existing dwellings, along with architectural plans for the proposed 
addition. 
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D.C. Office of Planning (OP) Report. After reviewing the property's zoning, the proposed addition, and the legal 
tests for a variance, OP, in its report dated April 16, 2001, recommended that the Board deny the application. John 
Moore, development review specialist, presented the report at the hearing. 

ANC Report. In its report dated April 13, 2001 , ANC 7E indicates that on April 10, 2001, at a duly-noticed meeting 
with a quorum present, the ANC was in agreement with the requested variance. The ANC states that it does not have 
any issues with the proposed addition. 

Persons in Support of the Application. Wilks and Juanita Clemont, nearby neighbors, submitted a letter supporting 
the application. 

Persons in Opposition to the Application. There are no persons in opposition to the application. 

Closing of the Record. The record closed at the conclusion of the public hearing. 

Decision. After the hearing, the Board, voting 3-0-2, with two members not present, not voting, denied the 
application. 
FINDINGS OF FACT 
The Subject Property and Proposed Addition 
l. The subject property is Lot 60 in Square 5382. The applicant also owns the adjacent lot to the west, Lot 61. Lots 60 
and 61 are located in an R-1-B District. 
2. The subject property is located in the Benning Heights Neighborhood. The neighborhood is generally bounded by 
Benning Road to the north, the northern property line of Fort Dupont Park to the south, Southern A venue to the east, 
and Texas Avenue to the west. It consists predominantly of one-family detached and semi-detached residential 
dwellings, with garden apartments and row dwellings concentrated in the northeastern portion of the neighborhood. 
3. Lot 60 is trapezoidal in shape. It is located at the intersection of Ridge Road, S.E., and Burns Street, S.E. There is a 
15-foot wide unimproved public alley that runs along the eastern lot line and intersects Ridge Road. 
4. Lot 60 is developed with two principal buildings, both of which are one-family dwellings. The applicant resides in 
the dwelling located closest to the intersection of Ridge Road and Bums Street, "Building No. 1," with a street address 
of 900 Ridge Road, S.E. The proposed addition would be constructed on the smaller dwelling to the east, "Building No. 
2," which is [*6971) closest to the intersection of Ridge Road and the public alley, with a street address of904 Ridge 
Road. 
5. Building No. 2, which is presently vacant, was constructed in the 1920s as a dwelling unit. It is in poor condition and 
unsafe for human habitation. 
6. Lot 60 has a lot area of 7,836.8 square feet and a lot width of 117.49 feet. The lot occupancy, with both buildings, is 
21.95 percent. 
7. Building No. 1 has a rear yard with an average depth of 14 feet, while the distance from Building No. 2 to the rear 
property line ranges from 5.85 feet to 8.35 feet. 
8. The two buildings are six feet apart. Building No. 1 has an eight-foot wide side yard to the west, while the side yard 
for Building No. 2 to the east varies from two to six feet. 
9. The applicant seeks to repair and reconstruct Building No. 2 by building a new foundation wall between existing 
brick piers, replacing the floors and walls, and adding a new second floor and roof. The proposed building would have 
the same footprint as the existing building. While characterized as an addition, the extent of required repairs and 
reconstruction for all practical purposes amounts to the construction of a new building. 
Unique or Exceptional Conditions of the Property 
10. Under 11 DCMR § 401.3, the minimum lot area in an R-1-B District is 5,000 square feet and the minimum lot 
width is 50 feet. The subject lot, which exceeds the minimum lot area and lot width requirements for the R-1-B District, 
does not qualify as an exceptionally narrow, shallow, or uniquely shaped property. 
11. There is no exceptional topographic condition or other extraordinary or exceptional situation or condition of the 
property. 
Undue Hardship 
12. The applicant could construct a second one-family dwelling on the adjacent lot, Lot 61, either by (1) combining Lots 
60 and 61 into a single lot of record and then subdividing the lot into two theoretical lots under 11 DCMR § 2516, 
which permits the construction of two principal buildings on a single lot; or, (2) pursuing variance relief to permit 
construction on Lot 61, a substandard lot with a width of only 25 feet. 
13. The Board finds that strict application of the Zoning Regulations would not result in undue hardship upon the owner 
since the applicant is able to use Lot 60 for a one-family dwelling and there are two alternatives available that would 
allow the applicant to construct a second one-family dwelling by using the adjacent property, which he owns. [*6972) 
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Impact on the Public Good 
14. Due to the close proximity of the two dwellings, the proposed addition to Building No. 2 would restrict air 
circulation between the two buildings and block light from reaching Building No. 1. 
Impact on the Zone Plan 
15. The District of Columbia Generalized Land Use Map identifies the area of the subject property as within the Low­
Density Residential Land Use Category. The predominant use in this category consists of one-family detached and 
semi-detached dwellings. 
16. As stated in the Zoning Regulations at 11 DCMR § 200.1, the R-1 Districts are "designed to protect quiet 
residential areas now developed with one-family detached dwellings and adjoining vacant areas likely to be developed 
for those projects." 
17. Since the proposed addition would be constructed on the same footprint as Building No. 2, it would have an 
extremely short rear yard for an R-1 District, 5.85 to 8.36 feet compared to the required minimum under§ 404.1 of 25 
feet. 
18. A "side yard" is defined in§ 199.1 as "a yard between any portion ofa building or other structure and the adjacent 
side lot line, extending for the full depth of the building or structure. Under§ 405 .9, the minimum width of each side 
yard is eight feet. Under§ 405.8, in the case of a building existing before May 12, 1958, with a side yard less than eight 
feet, an extension or addition may be made to the building provided the width of the side yard is not decreased and 
provided further, the width of the side yard must be at least five feet wide. 
19. Since Building No. 2 only has a side yard ranging from two to six feet along the east side and no side yard along the 
west side, the proposed construction would not meet the side yard requirements of the R-1 District. 
20. The requested variance would perpetuate the existing rear yard and side yard nonconformity. 
21. The added height and floor area would adversely affect the low-density character of the R-1 District by 
overcrowding the southeast corner of the lot. 
CONCLUSIONS OF LAW AND OPINION 

The Board is authorized under § 8 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, 799, as 
amended; D.C. Code § 5-424(g)(3) (1994)), to grant variances from the strict application of the Zoning Regulations. 
Carroll 0. Little is seeking a variance from 11 [*6973] DC:MR § 3202.3 to permit the construction of an addition to a 
principal building, a one-family dwelling, that is located on the same lot as another principal building, also a one-family 
dwelling, in an R-1-B District. The notice requirements of 11 DCMR § 3113 for a public hearing on the application 
have been met. 

The Zoning Regulations in 11 DCMR § 3202.3 nl specify, with certain exceptions that are not relevant here, that a 
building permit may not be issued for the proposed construction of any principal structure or any addition to a principal 
structure unless the land for the proposed construction has been divided so that each structure will be on a separate lot of 
record. n2 The requirement that each principal structure be located on a single lot provides the basis for the application 
of the Zoning Regulations. See Norman Williams, Jr. & John M. Taylor, 1 American Planning Law § 16.12 (1988 
Rev.) ("In a zoning ordinance, the normal unit of control is a lot . .. . "). For example, the area restrictions in chapter 4 of 
the Zoning Regulations, applicable to Residence Districts, all relate to the placement and size of a building on a single 
lot. 

nl Subsection 3202.3 states: 

Except as provided in§ 25,16 [relating to theoretical lot subdivision] and the Act of Congress of June 28, 1898 (30 
Stat. 520, chapter 519, § 5) [D.C. Code§ 7-114 (1995), relating to lots encumbered by highway plans], a building 
permit shall not be issued for the proposed erection, construction, or conversion of any principal structure, or for any 
addition to any principal structure, unless the land for the proposed erection, construction, or conversion has been 
divided so that each structure will be on a separate lot ofrecord; except buildings and structures related to a fixed right­
of-way mass transit system approved by the Council of the District of Columbia. Any combination of commercial 
occupancies separated in their entirety, erected, or maintained in a single ownership shall be considered as one (1) 
structure. 

n2 The term "lot" is defined in 11 DCMR § 199.1 as: 
the land bounded by definite lines that, when occupied or to be occupied by a building or structure and accessory 
buildings, includes the open spaces required under this title. A lot may or many not be the land so recorded on the 
records of the Surveyor of the District of Columbia. 
A "lot of record" is defined in§ 199.1 as "a lot recorded on the records of the Surveyor of the District of Columbia." 
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Since a variance from § 3202.3 would result in a use ordinarily prohibited in all zone districts, the use of a single 
lot for the construction of an addition to one of two principal structures on the lot, the applicant must meet the higher 
burden of proof established for use variances. See Wolf v. District of Columbia Bd. of Zoning Adjustment, 397 A.2d 936, 
941-42 (D. C. 1979). Under the three-prong test for use variances set out in 11 DCMR § 3103.2, the applicant must 
demonstrate that ( 1) as a result of exceptional narrowness, shallowness, or shape of property or by reason of exceptional 
topographic conditions or another extraordinary or exceptional situation or condition inherent in the property; (2) the · 
applicant will encounter undue hardship if§ 3202.3 is strictly applied; and (3) the requested variance will not result in 
substantial detriment to the public good or the zone plan. See Wolf, 397 A.2d at 941. 

In reviewing a proposed variance to determine whether it meets the three-prong test, the Board is required under 
D.C. Code § 5-412.4 to give "great weight" to OP recommendations. [*6974) The Board has carefully considered 
OP's report and, as explained in this decision, finds its recommendation to deny the application persuasive. 

The Board is also required under D.C. Code § l-261(d) (1999) to give "great weight" to the affected ANC's 
recommendations. Under§ 3(d)(3)(A)-(B) of the Comprehensive Advisory Neighborhood Commissions Reform Act of 
2000, effective June 27, 2000 (D.C. Law 13-135, 47 OCR 5519 (2000)), 

(A) The issues and concerns raised in the recommendations of the Commission shall be given great weight during 
the deliberations by the government entity. Great weight requires acknowledgement of the Commission as the source of 
the recommendations and explicit reference to each of the Commission's issues and concerns. 

(B) In all cases the government entity is required to articulate its decision in writing. The written rationale of the 
decision shall articulate with particularity and precision the reasons why the Commission does or does not offer 
persuasive advice under the circumstances. In so doing, the government entity must articulate specific findings and 
conclusions with respect to each issue and concern raised by the Commission. Further, the government entity is required 
to support its position on the record. 
In this case, the ANC, while indicating that it was "in agreement" with the requested variance, did not identify any 
specific issues and concerns relating to the application. The Board is therefore unable to make specific findings and 
conclusions with respect to the ANC's issues and concerns. As explained in this decision, the Board has determined that 
the requested variance does not meet the legal criteria for variance relief. 

Based on the above findings of fact, the Board concludes that the applicant has not met his burden of proof. First, 
the property is not unusually narrow or shallow. To the contrary, it has a lot area and width that substantially exceed the 
minimum requirements for the R-1 Districts. While the property is trapezoidal in shape, there is no evidence that would 
support a conclusion that the property is unique by virtue of its shape or that by reason of its shape, the strict application 
of the Zoning Regulations would result in an undue hardship on the owner. There are no other extraordinary or 
exceptional conditions of the property. 

Second, the existing dwelling is in an advanced state of deterioration, such that the proposed repairs and addition 
essentially amount to new construction. Under the Zoning Regulations, the applicant has available two alternatives that 
would allow the construction of a new dwelling on the adjacent lot, which he owns: (1) the combination of the Lots 60 
and 61 into a single lot of record, with subdivision of the lot pursuant to 11 DCMR § 2516 into two theoretical lots to 
permit two principal buildings on a single lot; or (2) a variance to permit the [*6975] construction on Lot 61, a 
substandard lot. n3 The strict application of the Zoning Regulations therefore would not result in undue hardship to the 
owner, since the owner is able to use his property for a one-family dwelling and has available two alternative means of 
constructing a second principal dwelling. 

n3 See Russell v. District of Columbia Board of Zoning Adjustment, 402 A.2d 1231 (D.C. 1979), relating to 
variance relief for substandard lots. 

Third, the proposed addition would result in the substantial detriment to the public interest and the zone plan. Since 
it would be built on the footprint of the existing building, the proposed building would continue to intrude into the 
required minimum side yard and rear yard. Given the close proximity of the two principal buildings, the added height 
and floor area of the proposed addition would exacerbate the congested appearance of the southeast corner of Lot 60. 
The added height would also result in substantial detriment to the existing one-family dwelling on the lot by obstructing 
light and air circulation. 

For the reasons stated above, the Board concludes the applicant has failed to meet his burden of proof. It is hereby 
ORDERED that the application is DENIED. 
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VOTE: 3-0-2 (John G. Parsons, Susan Morgan Hinton, and Anne M. Renshaw, to deny; Sheila Cross Reid and 
the third mayoral appointee not present, not voting) 
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

Each concurring member has approved the issuance of this Decision and Order. 
FINAL DATE OF ORDER: July 12, 2001 
PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME EFFECTIVE UPON ITS FILING IN THE 
RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR § 3125.9, THIS ORDER WILL BECOME 
EFFECTIVE TEN DAYS AFTER IT BECOMES FINAL. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF PLANNING 

M[EMOJRA.NDUM 

TO: Board of Zoni;fg.Adjustment 
' J / ·1 

FROM: Andrew Altma-~{ _.,.;--(·-·-- .. 
' t., ' v •.' 

DATE: April 16,)001 

§UJBJEC'f: BZA Case# 16693 - Use Variance Request (Application of Carroll 0. 
Little) 
900 Ridge Road, S.E. 
Square 5382, Lot 60 

AlPiPJUCATJfON-JfN-lBIDElF 

AppHc~rn1t: Carroll 0. Little, 900 Ridge Road, S.E 
Washington, D.C. 20019. 

Relief Sought: Use Variance to allow more than one principal building on a 
single lot of record in a R-1-B residential district 

JFrnm Section: 11 DCMR §3202.3 

lReBief §-olLl!ght Urruler: §3103.2 

OIF'lFRCiE OIF lPILANNJING RiEOOMMlENJDATITON-liN-lBIDElF 

The Office of Planning (OP) recommends the subject application be denied. 

Ajp>pUk@llilt7s Justt:mcati-ollll: 

The property is currently vacant. It was constrncted in the 1920's as a dwelling unit. The 
applicant is proposing to make repairs to the strncture by building new foundation walls 
between the ex.is ting brick piers and building a new second floor and roof on the ne'.v 
structure. 
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SK1f'iE AND AREA lDESClRlilPTJION 

The subject premise is in the Benning Heights Neighborhood of Ward Seven. The 
neighborhood is generally bounded by Benning Road to the north, the northern property 
line of Fort Dupont Park to the south, Southern A venue to the east and Texas A venue to 
,,.,,,,. •.·, . . · the west. The Benning Heights 

,:}?<_t·•;,:,:~A;-/f{;:~···;, . '.: ,... Neighborhood predominantly 

'\': ~/ .. .\3.~,~~1 ;~:il:~~.~::~e~=H;:~::,, 
>: jCi~}? ~\: , . '\ · , , , ,1

1 ~~;i~~£~i~:;1~;;~~~t" 
-.>./'·-~-::;: -:,\, ,, ·.:it / ·· ··· .. l southwest side of Benning Road, 
·" ..,,:> ~(;~ southeast to H Street and east of 

Subject Site 

Alabama Avenue. The subject 
property is at 904 Ridge Road, S.E., 
on Square 5382, Lot 60. The 
property is located on the north side 
of Ridge Road, one house removed 
from the intersection of Bums 
Street, to the west. 
There is another principal 
residential structure on lot 60, 

located on the west side of the subject structure, at 900 Ridge Road. That structure is 
owned and occupied by the applicant. 

AlRJEA ZONllNG 

The subject building was constructed as a residential dwelling in the 1920's, and thus 
predates the Zoning Act of 1958. The site is located in the R-1-B Zoned District. The R-

Existing condition of walls and roof (northwest view). 

1 district is designed to protect the 
quiet residential areas developed 
with one-family-detached 
dwellings and vacant areas likely to 
be developed for those purposes. 

AlPlPlLKCAN'f 'S JPJROJPOSAL 

The subject property is a small 
residential structure located at 904 
Ridge Road, S.E. It is on the same 
lot as another single-family 
dwelling, occupied by the 
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applicant/mvner. The subject strncture is in poor condition and is unsafe for human 
habilitation. The roof has virtmiJly collapsed and the walls depict signs of advance 
deterioration. The applicant proposes to make repairs to the structure by building a new 
foundation between existing brick piers, replacing the fioors a11d walls and adding a new 
second story and roof. 

The Comprehensive Plan Generalized Land Use Iviap depicts the area surrounding the 
subject prope1ty as being in the Lov1 Density R.eBiclen.tial Land Use Category. Single 
family detached and semi-detached dwellings are generally the predominant use in low­
density residential areas. 

RJEQ1JJES1I'ED ZONJING lREJLlEJF 

Pursuant to §3202.3 of the Zoning Regulations, the applicant is requesting a variance to 
allow more than one principal building on a single lot of record, in a R-1-B Zone District. 

n lDlClVK.IR, §3103.2 dt,es th,e D.C. code provision tlh~t ail.!lt!hior-fa:es tihe JBZA to grairnt 
n~iqmested variance "wlhere, by reason of exceptioJiunll nairTown,ess? shaUowl!lless OT 
sllil21pe of a pnece oif prnpe:rty, Oll" by reasollil of: 

0 1Ex,ceptio!lil.@l topogiraplhkaft conclitions orr other e1,tlraordhm1ry o:r exc:e;ptiolfuitH 
sntu.rnition. :oir col!lldill:nolTII of a Sjpedfic piece of projpeirty; 

0 1JYHho,nt S'IBbstanfoaHy im;pfilftrhng the ftirrteirrl, pnrqpose, anrl integrity oif the zone 
pilan as ,embotlforll. imi the Zonfing Regufa1tfon.s and J.Vfap." 

-·1/llilfb :respief~t tu -BJtc:eptfiic,n2J :rn.2.:r~cn·'JVTII=.3S, sf1Bili0,,~1rn-ess OT sli1apic of g pfte:e:e nii PT·Dfrer"ly 
or !by r:e2son cf ~;-1:,c~prtfton21 tD>pngrnpihkafr .c{1lITldHi0ns nrr- 0U1err extraon1ftnm-y or 
-exc:e)Pl1fon11all situatfomi m· rnnillHfon nf a s~edfic ir;!ece of )Pll:'O'.[J)<erty: 
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~'.il.t 
Example of proposed new second story and roof ( north view). 

Unimproved alley "paper". 

Paper alley JO feet width imposed. 

· _,. 1. The subject property <lo~s not 
· 1 m,eelt the l!:.es"L The section of Lot 

60, which contains the subject 
strncture, is a triangle shaped 
section of the lot, at the southeast 
corner of the property. The entire 
property consists of 7,836 square 
feet of land, with more than the 
minimum amount of frontage 
required in the R-1-B district on a 
public street. There is 117.49 feet 
of frontage on Ridge Road to the 
south of the subject property. The 
minimum lot width in an R-1-B 
zoned district is 50 feet. The 
subject lot is 117.49 feet in width, 
thus not qualified as exceptionally 
narrow, shallow or as a uniquely 
shaped property. 

The sides of the subject structure 
are within six feet of the other 
principal structure, on the west side 
and it is situated between 2 - 6 feet 
from the eastern property line. The 
minimum side yard requirement in 
an R-1 zoned district is eight feet. 
Thus, neither the existing subject 
structure nor the proposed new 
strncture (which would be on the 
same footprint, with the addition of 
a new second floor) meets the side 
yard requirements of the R-1-B 
zoned district The close proximity 
of the two residential structures, 

·· (less than six feet) would block 
light from the structure as well as 
restrict air circulation between the 

1 two strnctures. The eastern 
property line happens to end at an 
unimproved north/south (paper) 
public alley. The District has no 
immediate plans to open the alley, 
but this could change over time. 
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The subject property does not meet the minimum depth requirement for a rear yard in 
an R-1-B zoned district. The existing structure has depths to the rear of the property, 
ranging from 5.85 feet to §.35 feet of the rear property line. The proposed 
modifications would be constrncted on the same footprint. The minimum allowable 
depth for rear yard, in a R-1-B zoned district is 25 f.eet. Thus, the existing strncture, 
and the proposed new structure would be extremely short of the rear yard 
requirements in an R-1-B zoned district. 

2. "VYWh respect to tlhe strnct @jppllkation of the regulations resultang in peculiar an.di 
,exc.eptnomni practftca~ rllftfficu.dtiies to or exception.a! and und1l.lle ha:rrlshnp upo!111 the 
owner of t!hie property: 

No. It would not cause practical difficulties to or exceptional and undue hardship upon 
the owner of the property if the strict application of the regulations were to be enforced. 

. - . ·, .. ' ,. . . ·_ 

-:: ,~--:-: 

Example of proposed new second story and roof(northwest view). 

-·. . 

_ ; ~-~~;~~~~~~~~§i~~=j~;i£~, 

According to the applicant, the 
subject property was constructed as 
a dwelling unit in the 1920's. The 
age of the structure and visible lack 
of maintenance suggest that the 
structure is unsafe for human 
habilitation. Additionally, the 
structure cannot meet required rear 
and side yard requirements because 
of where the structure is location 
Lot 60 and its configuration on the 
tight southeast comer of the lot. 
While the applicant is requesting 
BZA approval to make repairs to 
the existing structure, as well as 
add a second floor and roof, it 
would essentially amount to new 
construction. Given that the 
structure would not meet rear or 
side yard requirements, it would 
create a substandard condition for 
either the new or the existing 
structure. 

3. Can the :requested ireHief lbe 
graaded without substantiall 
detdment to the pubic good; ~md 
1witlhiolllt substantiallly impaknng 
the ftntent, purpose, and integrity 
of tihe zone plan as embodied in 
tlrae Zm1ing Regu.nllatnons and 
Ma;pi. 
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.No, The structure was constmcted as a residential dwelling in the 1920s,' thus, it is not 
consistent with current setback requirements for low-density residential districts. 
However, the inability of the structure to meet current regulations is not reason enough to 
endorse or perpetuate the continuation of non-conformance. The requested repairs and 
the addition of a new second floor and roof, will not correct the problem of non­
confo1Tnance, but increase the size and scope of the problem. 

Alternative Solution (S) 

1- Since the applicant is the owner of the abutting vacant Lot 61 , (a 25 x 100 foot lot, 
north of the property line for Lot 60) he could conceivably; 1) raze the subject 

structure; 2) seek a theoretical sub 
division of the combined Lots 60 and 
61 and 3) build a new structure on 
the combined lots, probably as a 
matter-of-right, near the intersection 
of Ridge Road and Bums Street. 

2- The applicant is the owner of Lot 
61, which fronts on Bums Street 
adjacent to lot 60, the subject 
property. There is potential for 

· seeking BZA approval to raise the 
subject structure from its current 
location on lot 60 and build a new 
structure on lot 61. Because lot 61 

Alternative residential structure on lot 61 ( east view from Bums Streel). 
has only 25 feet of frontage on Bums 

Street, the applicant could apply for a variance, citing the narrowness of the lot as an 
undue hardship, restricting him from developing vacant land located in a low-density 
zone. 

COMMUNITY COMMENTS 

According to Ms. Johnnie Scott Rice, Advisory Neighborhood Commissioner (Al"\TC) for 
Single Member District 7E08, the subject proposal was presented to the Executive 
Committee of ANC 7E, on March 3, 2001 and was recorrunended for approval by ANC 
7E. On March 13, 2001,at the regular monthly meeting. ANC7E voted unanimously to 
support the project. Additionally, on March 14, 2001, the Burns Street Block Club, 
(which include the site of the subject property) voted to approve the project. 

Based on conversations with members of the community, it appears that this support was 
based primarily in a desire to see the existing structure, which is an eyesore, improved. 
There does not appear to have been consideratior.. of the fact that the applicant could meet 
the goal of more intensive development of his property though a subdivision and matter­
of-right construction, without fmther exacerbating the existing non-conformance. 
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OP SUIVIMARY RECOMJVIENDA TION 

The Office of Planning, after having reviewed the application submitted by Mr. Carroll 
0. Little, to allow two principal residential structures on a single lot of record, in the R-1-
B zoned district, recommends that the Board of Zoning Adjustment vote to deny the 
application. 



EXHIBIT 
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BZA Form 2 
(Revised 7/17/ 

Docket !'lo. 

NOTE: 

DO NOT MAIL 

BEFORE THE BOARD OF ZONING ADJUSTMENT 
FOR THE DISTRICT OF COLUMBIA 

APPLICATION 

see reverse side of this application for filing 
instructions, filing fees and information 
required by the Board 

TO THE BOARD OF ZONING ADJUSTMENT: 

Premises affected are located at C/D'f /?10Ge. RoA o, S,e.' 
(street address) 

Lot(s") ~o fo/,/0 ~I , Square(a) _5'._3_e...;;~-=1------
in the District of Columbia, in Zoning District _;,'lr.._---'/._·-"'8"-___ _ 

PresentUseofProperty: S°fNC,L€.•fBM1t..'I PWE.Ll.ttJG. 

Proposed Use of Property: ,S/fJ~Lfi- -/:1J/l/1Ly pwJEc.t..llv~, 

Owner of Property: MR C,4/~f!t>t..L- O. L IT1'LP-

Address or Owner: C/OO f<106/E,. RP, :s.e.. 1 WltSH. 1',C, 2oo,r 
State briefly the bases for action sought: .,- 0 .,; ,IJ f!l 1,,.. 

--,-a MA t<.£ RePftlf<S • CoN ~,R.dc. -r1oll oFl4 NEIii Foi.;1Jof'I ' 
(3'£!..TVH•EN G-t1S1 1/J(. r!3RIC.K. P1erc.s /HJD {Et:,A/$T'f?vC.rtolv OF/+ 
t,/&W >f,UON D Ft.{)OR. If/JD 1?10F ll'FI ,tie 11/IZW 5TR.v'- TtJRL, 

. Date: /1,,.,. , /2 0/ Signature ~ o.4fl,t{..a V 1 (Applicant)• 

*The owner of the property for which application is made or 
his/her authorized agent may file an application. In the event an 
authorized agent files an application on behalf of the owner, the 
notice of application shall be accompanied by a letter signed by 
the owner authorizing the agent to act on his behalf in this 
application. 

TO BE NOTIFIED OF HEARING AND DECISION: 

Name M8 l!!Jn~.OLl- 0. J.f''frLE­

Address qoo Rt.b ri>J!. 'RD. S,£. 

Zip Code•. 200 ''i 
W/J6#, P,c, 
Phone. No. zoz.-- 5"8'3 72 3~-

ANY APPLICATION THAT IS NOT COMPLETED IN ACCORDANCE WITH THE 
INSTRUCTIONS ON THE BACK OF THIS FORM WILL NOT BE ACCEPTED. 
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GOVERNMENT OF' THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

BUILDING AND LAND REGULATION ADMINISTRATION 

December 31, 1986 

M E M O R A N D U M 

TO 

FROM 

: Board of Zoning Adjustment~ 

:[Edgar T. Nunley, Chief()q 
: Zoning Review Branch ~~ · 

SUBJECT Proposed new construction qf a dwelling,
1
at 3525 

llLi.11 i ams La:r:ie, N. W. W ,/{ to hlS bur; ~,H,1 I.J.w ~w 
Lot(s) 821 Square 2224 Zone R-1-A. 

Review of plans for the proposed new construction at the 
above subject premises indicates that the Board of Zoning 
adjustment approval is required as follows: 

1. Variance from the provisions of (Section 
3301.6) to construct a dwelling on a lot 
which does not have street frontage in the 
R-1-A Zone (Section 8207.11). 

2. Variance from the provisions of (Section 
8103.3) to const~uct a dwelling on an 
assessment and taxation lot that cannot 
be converted to a record lot in the R-1-A 
Zone (Section 8207.11). 

Note: This case was earlier approved by BZA under 
Case No. 13178 but the applicant did not 
start the work in the stipulated time period. 

EXHIBIT "D" 
sz :£ ;:::.: 8 \ 833 rns1 



ZA-86-489 
N O T E S AND C O M P U T A T I O N S 

ADDRESS: 3525 Williamsburgh Lane, N.W. LOT(S): 821 SQUARE: 2224 

ZONED: 

REQUIRED: ALLOWED: PROVIDED: VARIANCE: 

LOT AREA 
7,500 sq. ft. 16,211 sq. ft. 

-
LOT -WIDTH 75' 89.09' average 

; 

-
LOT OCCUPANCY 
( 40%) _6484.40 sq. ft. 3,291 sq • ft. 

. , 

FLOOR.AREA 
RATIO ( ) - - -

PARKING SPACr.;::, 
1 1 

LUADlNG Kt<:r< 1 n~ 
- - --

Fl-<.Ui~T YARD 25' 40.58' average 

REAR YARD 25' 90.5' average -
SIDE YARD 8'x 8 1 8'x 8' 

COURT, OPEN - - -

COURT, CLOSED - - -
'. 
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EXHIBIT 

(:t"1• (~ 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

(.~"> ~;2 
ApP,)..i~ft.pon No. 13178, of Michael Minkoff, Ltd., pursuant to 
Pa~g~a~h 8207.11 of the Zoning Regulations, for variances from 
th@prohibition against allowing an addition to an existing 
structure which is on a lot which does not have street frontage 
(Sub-section 3301.6) and from the prohibition against allowing 
an addition to an existing structure located on an assessment and 
taxation lot that cannot be converted to a record-lot (Sub-section 
8103.3) to permit proposed one-story addition to the existing 
dwelling and the subdivision of the existing lot into three theore­
tical lots pursuant to Section 7615 in an R-1-A District at the 
premises 2329 Porter Street, N.W., (Square 2224, Lot 818). 

HEARING DATE: February 20, March 19, May 14, May 21 and June 4, 1980 
DECISION DATE: June 4, 1980 (Bench Decision) 

FINDINGS OF FACT: 

1. The subject application was scheduled originally for public 
hearing on February 20, 1980. At the public hearing the applicant 
requested a continuance which was granted by the Board to March 19, 
1980. At the March 19, 1980 public hearing, the applicant requested 
a further continuance and that the application be amended and 
readvertised. The Chair directed that the application be set for 
the public hearing of May 14, 1980 as amended. At the public hear­
ing of May 14, counsel for the opposition requested a continuance 
since he had just been retained and was not prepared to go forward. 
The application was continued to May 21, 1980. 

2. At the public hearing of May 21, 1980, the Board granted 
permission to the applicant to further amenct .the application to allow 
for no more than two dwelling units to be located on the site, and 
to create no more than two theoretical building sites pursuant to a 
"Declaration of Covenant" marked as Exhibit ZS(A) of the record and 
for a variance from the side yard requirements to preserve an exist­
ing stone garage on the site. 

3. The applicant submitted a revised set of plans for the pro­
posed building addition which relocated the addition to the north­
east side of the existing house. The plans submitted to the Zonin3 
Administrator's office showed such addition located on the west 
side of the existing structure. These plans were accepted by the 
Board and marked as Exhibit 29 of the record. 

EXHIB ]; "e" 
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4. The subject site is located to the east of Williamsburg 
Lane and to the north of Porter Street. It is bounded by R-1-A 
zoned lots, and has no street frontage. The property is known 
as 2329 Porter Street, N.W. It is in an R-1-A District. 

5. The subject site is approximately 38,700 square feet in 
area. It is irregularly shaped and is improved with a two-story 
single family dwelling. 

6. The applicant is requesting to build a 22.6 foot by 15.9 
foot one story addition for use as a family room. The addition 
will be constructed of stone to match the existing dwelling and 
will have a tile roof. 

7. The Zoning Regulations require that each lot to be used 
and occupied by a one family detached dwelling shall have street 
frontage measured along the street a distance equal to at least forty 
percent of the required minimum width of lot and in no case less 
than fourteen feet. 

8. The existing structure located on the site was erected in 
1907. This structure was located on old Lot 13. The present 
subject site was originally laid out as old Lots 12, 13 and 54 in 
Square 2224. 

9. The streets arid roadways leading to the subject site 
created as right-of-ways were Roosevelt Drive and Clifton Avenue. 
These rights-of-way have only been partially improved at this time 
with macadam and gravel. 

10. In 1930 a plat was recorded with the Office of the Surveyor 
as part of the District of Columbia highway plan which envisioned 
a Quebec Street linkage with Porter Street, which would have provodeJ 
direct access to the subject site via the public roadway system. 

11. The Quebec Street linkage proposal was abandoned in 1953 
when 24th Street, now Williamsburg Lane, was cut through. The 
present sites of street access to Porter Street an1 Williamsburg 
Lane has' remained the same since that time. · · 

12. As a result of the construction of Williamsburg Lane instead 
of the Quebec Street connector, the subject site is now "landlocked" 
for zoning purposes even though it contains a right-of-way for 
highway purposes which connects directly to Williamsburg Lane. 
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13. Without the granting of variance relief no building permits 
may be issued for the proposed building addition or for the additional 
dwelling unit proposed to be erected on the site. 

14. A side yard variance was requested to permit an existing 
stone garage to be retained on the site. By consolidating the site 
into a single assessment and taxation lot, the historical lot 
division line in the site was removed. The applicant's request 
would permit the reinstatement of the historical boundary. 

15. The applicant conducted negotiations with neighboring and 
abutting property owners for the development of the site. These 
negotiations resulted in the execution by the applicant of a 
"Declaration of Covenants" dated May 13, 1980 and an agreement by 
abutting property owners to support the application. 

16. The proposed use of the site for a total of two dwelling 
units is far less dense than that permitted by the Zoning Regulations 
for an R-1-A parcel of this size. 

17. The applicant submitted no architectural drawings for the 
proposed additional structure to be located on the site and requested 
the Board to approve the construction of the additional structure 
consistent only with the building parameters outlined contained in 
the Covenant and with no further restrictions on its design. 

18. Several letters in support of the application were submi'tted 
to the Board from abutting and neighboring property owners. 

19. Advisory Neighborhood 
mendation on the application. 
mended that the application be 
statute to give "great weight" 
only by the ANC as a body, not 

Co.mmission - 3F submitted no recom­
The single member district 3F01 recom­
approved. The Board is required by 
to the issues and concerns expressed 
to a single member district. 

20. There was opposition to the application by a proI?.~rty owner 
whose site is within the right-of-way leading from the subJect site 
to Porter Street, said right-of-way being known as Clifton Avenue. 
The opposition argued that Clifton Avenue is a private road that 
belongs to the opposition and that any use of the road was done 
through the permission of the opposition. Approximately three neigh­
boring property owners were granted permission to use Clifton Avenue. 
The opposition does not wish to extend this courtesy to the appli­
cant. An action to quiet title to Clifton Avenue has been filed in 
the D.C. Superior Court by the opposition. The opposition was con­
cerned about the potential of future development of larger tracts of 
undeve;J..oped land within the vicinity of the subject site and the 
ability to use the subject contested private road for the access to 
such undeveloped tracts. There was no dispute as to the applicant's 
ability to utilize the Williamsburg Lane right-of-way, known as 
Roosevelt Drive. 
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21. The Board finds that the applicant has direct access to 
Roosevelt Drive from Williamsburg Lane, a public street. The Board 
ruled that it would only consider the impact of the applicant's 
proposal on neighboring properties in the subject application and 
that the question of the legality of the Clifton Avenue right-of-way 
from Porter Street, a public street, was more properly addressed 
in another forum. 

CONCLUSIONS OF LAW: 

Based on the record, the Board concludes that the applicant is 
seeking area variances, the granting of which requires a showing of 
a practical difficulty upon the owner of property which is inherent 
in the property itself. 

·· The Board notes that the subject site is unique and affected 
by several extraordinary or exceptional conditions. The size of 
the lot is approximately 38,700 square feet which is far in excess 
of the minimum required for a detached dwelling in an R-1-A District. 
The subject site is landlocked under the Zoning Regulations in that 
it has no direct street access to public roadways. Although the site 
is landlocked it is serviced by private rights-of-way which give 
direct access to public streets. The.site has had a unique develop­
ment history and without the granting of variance relief no building 
permits may be issued for the proposed building addition or any other 
structure to be erected on the site. The Board concludes that the 
inability to use property in a manner otherwise permitted by the 

.Zoning Regulations by the mere fact that there is no street frontage 
under the Regulations when, in fact, access to the public street 
system is provided constitutes a most compelling type of practical 
difficulty. 

The side yard variance requested is necessary to permit the 
preservation of an existing stone garage on the site which would 
otherwise need to be .~_,e;molished in order to. have compliance with·­
the Zoning Regulations. 

The subject site is completely surrounded by R-1-A zoned and 
developed single family residential uses. The applicant's proposed 
building addition and proposal to construct an additional dwelling 
unit on the site would cause no substantial detriment to the public 
good nor substantially impair the intent, purpose and integrity of 
the Zone Plan. 
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In granting the application, the Board concludes that the 
applicant may construct on the subject site an additional structure 
anywhere within the building parameters set forth in the Covenant 
dated May 13, 1980 and that the Board retains no design control 
over such building since no architectural plans were submitted 
to the Board for said structure. Accordingly, it is ORDERED that 
the application, as amended, is GRANTED SUBJECT to the CONDITION 
that no exit or entrance of construction vehicles be made through 
the right-of-way described in the record as Clifton Avenue. 

VOTE: 5-0 (Charles R. Norris, John G. Parsons, Connie Fortune, 
William F. McIntosh and Leonard L. Mccants to GRANT). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 
STEVEN E. SHER 
Executive Director 

FINAL DATE OF ORDER: 2 8 J Li L 1980 ------------------

THIS ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS AFTER 
THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN 
APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY IS 
FILED WITH THE DEPARTMENT OF LICENSES, INVESTIGATIONS, AND 
INSPECTIONS. ; .. 

UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO PECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND 
PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


	EXHIBIT_192A1
	EXHIBIT_192A2

