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ROBINS, KAPLAN, MILLER & CIRESI vie Wasnerov, . 20061307

TEL: 202-775-0725 FAX:202-223-8604
www.rkmc.com

ATTORNEYS AT LAW

RICHARD B. NETTLER

JEANNINE RUSTAD ZIGNER
(202) 775-0725

January 7, 2002

BY HAND

Mr. Geoffrey Griffis
Chairperson

Board of Zoning Adjustment
441 4" Street, NW, Room 210
Washington, DC 20001
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Re:  BZA Application No. 16969 of US Property Development Corporation
Our File No. 092000.0008

Dear Mr. Griffis:

Enclosed for consideration by the Board of Zoning Adjustment you will find an original and
twenty (20) copies of the prehearing statement of the applicant in the above-referenced matter. With

a copy of this letter, we are sending a copy of the prehearing statement to the Office of Planning and to
the ANC 2F.

Thank you for your attention to this matter.

Sincerely,

ROBINS, KAPLAN, MILLER & CIRESI L.L.P.

Richard B. Nettler
Jeannine Rustad Zigner

Enclosures (as stated)
ce: Metropolis Development Co.
Office of Planning, Arthur Jackson
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PRE-HEARING STATEMENT
On behalf of

US PROPERTY DEVELOPMENT CORPORATION

for

A SPECIAL EXCEPTION

at

1522-1526 14™ Street, N.W.
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of: BZA Application No.: 16969
US Property Development Corporation Hearing Date: January 21, 2003

STATEMENT OF THE APPLICANT

I.
Introduction

This is an application pursuant to 11 D.CM.R. §§ 3103 and 3104. The subject property is
located at Square 209, Lot 98 and has a premises address of 1522-1526 14" Street, N.W. (the
“Property”). US Property Development Corporation (“US Property”), the owner of the Property, has
formed a joint venture with Metropolis Development Company LLC (“Metropolis”), pursuant to
which Metropolis will develop the Property. US Property proposes to construct a mixed-use, retail,
arts and residential project at the Property. To facilitate this development, US Property is seeking a
special exception from the rear yard requirements of section 774.1 of the Zoning Regulations. US
Property submits that it meets the criteria for the requested relief.

IL.
Jurisdiction of the Board

The Board has jurisdiction to grant the relief requested pursuant to 11 D.C.M.R. §§ 3103.2

and 3104.1.
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II1.
Background Information

A. BZA Application No. 16907.

Relief for the Property was sought by the applicant in BZA Application No. 16907. In its
order in BZA Application No. 16907, the Board granted two area variances from the lot occupancy
and residential recreation space requirements of sections 772 and 773 of the Zoning Regulations and
a special exception from the ground floor retail requirements of section 1901.1 of the Zoning
Regulations to allow the development of a mixed use residential and retail project at the Property.
As explained below, the design of the proposed project has not changed since the issuance of the
order in BZA Application No. 16907. Consequently, a copy of the Prehearing Statement to BZA
Application No. 16907, which sets forth a detailed description of the subject property, the
surrounding neighborhood and the Greater U Street Historic District, as well as the history of the
design of the proposed development, is attached hereto as Exhibit 1 and incorporated herein.

B. Zoning.

The Property is in the C-3-A zone district and within the Uptown/Arts Overlay (“Arts
Overlay”). The C-3 zone districts are designed to accommodate important sub-centers
supplementary to the Central Business district and, as such, are intended to provide substantial
amounts of employment, housing and mixed uses. 11 D.C.M.R. §§ 740.1 & 740.2. The C-3-A zone
district permits medium density development, with a density incentive for residential development
within a general pattern of mixed uses. 11 D.C.M.R. § 740.4. The C-3-A zone districts are to be
located on arterial streets, in uptown centers and at rapid transit stops. Matter of right uses in the C-

3-A zone district include, inter alia, multiple dwelling and retail. 11 D.C.M.R. § 741.
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The Arts Overlay District is intended to encourage retail and residential uses and to expand
the housing supply in the overlay district. 11 D.C.M.R. § 1900.2. In addition to promoting the
housing supply, the Arts Overlay District, as with the C-3-A zone district, is intended to expand
business and job opportunities. 11 D.C.M.R. § 1900.2(e).

There is a strong emphasis on pedestrian activity in the Arts Overlay and, as such, the
Overlay requires uses that encourage pedestrian activity such as retail, entertainment and residential
uses. 11 D.C.M.R. § 1900.2(b). An example of this emphasis is the requirement that retail and
services and arts and related uses, as set forth in Sections 1907 and 1908, respectively, occupy no
less than fifty percent (50%) of the ground level of a building that fronts 14" Street. 11 D.C.M.R.
§1901.1.

Other relevant goals of the Arts Overlay are to:

(a) Provide for an increased presence and integration of the arts
and related cultural and arts-related support uses;
(b) E)$pand the area’s housing supply in a variety of rent and
price ranges;
(c) Encourage development of residential buildings.
11 DCMR § 1900.2(c)-(e).
C. Relief from the Rear Yard Requirements.

In anticipation of filing for a building permit, US Property recently submitted a complete set
of plans to its third party permit plan reviewer. This review revealed that the height of the projection
of the garage into the rear yard is five foot two inches (5’2") and, as a result, a rear yard of only five
feet (57) is provided. The height of the projection had not previously been made clear and, as it had
not been included in the zoning computations provided for the original submission to the BZA, it

was assumed that the height of the projection was below the limit of projections into required open
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spaces of four feet (4’). See 11 D.C.M.R. 2503.1.

Pursuant to section 774.1 of the Zoning Regulations, a rear yard of no less than twelve feet
(127) is required for the Property. Because the portion of the garage extending into the rear yard is
over four feet (4°) tall, a rear yard of only five feet (5”) is provided. Thus, a special exception is

required in accordance with section 774.2 of the Zoning Regulations.

IV.

Special Exception Considerations

A, Criteria for Special Exceptions.
As for the criteria for a special exception, 11 D.C.M.R. § 3104.1 permits the Board to
grant special exceptions, pursuant to the following:
Pursuant to authority contained in the Zoning Act of June 20, 1938 (52 Stat. 797), as
amended, the Board is authorized to grant special exceptions, as provided in this title
where, in the judgment of the Board, those special exceptions will be in harmony
with the general purpose and intent of the Zoning Regulations and Maps and will not
tend to affect adversely the use of neighboring property in accordance with the
Zoning Regulations and Zoning Maps, subject in each case to the special conditions
specified in this title...

In short, the Board is empowered to grant a special exception where it finds

(1) The proposed use is in harmony with the Zone Plan and Zone Maps; and
(2)  The proposed use is not likely to adversely affect the use of neighboring

property.
The Board's discretion in reviewing an application for a special exception is limited to a
determination of whether the Applicant has complied with requirements of the section. If the
Applicant meets this burden, the Board ordinarily must grant the application. First Baptist Church of

Washington v. District of Columbia Board of Zoning Adjustment, 432 A.2d 695, 698 (D.C. 1981);
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Stewart v. District of Columbia Board of Zoning Adjustment, 305 A.2d 516, 518 (D.C. 1973).
Generally, a rear yard of two and a half (2.5) inches per foot of vertical distance from the

mean finished grade at the middle of the rear of the structure to the highest point of the main roof or
parapet wall is required. 11 DCMR §774.1. Section 774.9(a), with regard to the measurement of the
depth of rear yards, provides that:

Where a lot abuts an alley, the depth of rear yard may be measured

from the center line of the alley, to the rear wall of the building or

other structure. A rear yard on the lot need not be provided below a

horizontal plane twenty feet (20 ft.) above the mean finished grade

measured at the middle of the rear wall of that portion of the building
or other structure below the twenty foot (20 ft.) plane.

11 DCMR §774.9(a).
The BZA may waive these rear yard requirements, so long as the requirements of the
following sections 774.3 through 774.5 are met. These sections require that:
774.3 Apartment and office windows shall be separated from other
buildings that contain facing windows a distance sufficient to provide
light and air and to protect the privacy of building occupants.
774.4 Indetermining distances between windows in buildings facing
each other, the angle of sight lines and the distance of penetration of
sight lines into habitable rooms shall be sufficient to provide adequate
light and privacy to the rooms.
774.5 The building plan shall include provisions for adequate off-
street service functions, including parking and loading areas and
access points.
Based on the attached information, and the testimony and evidence which will be presented
at the public hearing, US Property has satisfied these requirements.
B. The Requested Special Exception Meets the Requirements for a Special Exception.

-l
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1. Adequate space is provided between buildings to provide adequate light and to protect

the privacy of the occupants. As depicted on Exhibit 2, private terraces with a depth of 22.5 feet are

provided on the elevated portion of the garage. This area, along with the ten foot (10”) adjacent
alley, provides ample space to ensure the provision of adequate light and privacy of the residents.
Moreover, this distance, along with the nature of improvements across the alley, ensure that the
distance and angle of sight lines into habitable rooms provide more than adequate light and privacy
to those rooms.

2, Adequate off-street parking is provided. Although not required, off-street parking of

79 spaces and a loading area containing approximately 1000 square feet are provided on the
Property.

3. Support for the requested relief. Both the requested relief in BZA Application No.

16907, as initially filed, and the relief requested by the instant application have received the support
of both ANC 2F and the Office of Planning.'
€. The Special Exception Will Be in Harmony with the General Purpose and Intent of the

Zone Plan and Maps.

As noted above, the Arts Overlay district is intended to encourage retail and residential uses
and to expand the housing supply in the overlay district. 11 D.C.M.R. § 1900.2(b) -- (d). With
regard to residential use, the Arts Overlay is specifically intended “to expand the area’s housing
supply in a variety of rent and price ranges.” 11 D.C.M.R. § 1900.2(d). Likewise, it is the goal of

US Property to maximize both the retail/arts residential space at the Property. Given that the project

: At the hearing, US Property requested additional flexibility with regard to the special exception from the
retail requirements, which request was supported by the Office of Planning with conditions.

sdbs
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1s exclusively a mixed-use, residential and retail/arts project, the uses will further the purposes of the
Arts Overlay.

The space above the garage in question will be used as private terraces for the adjoining unit
owners. See Exhibit 2. Thus, the proposed use of this space has not changed from the initial filing
of the original application. Compare Exhibit 2 and 3. Moreover, the adjoining units are the first
level of residential use on the rear of the building. Thus, the fact that the parking garage extends into
the rear yard does not detract from the use of that space. Moreover, the elevated area open from the
rear of the building to the center of the adjacent alley is greater than the required rear yard. Thus, the
requested relief is in harmony with the Zone Plan and Maps.

D. The Requested Relief Will Not Adversely Affect the Neighborhood.

The project provides for a significant amount of ground floor space dedicated to the required
uses of the Arts Overlay, with the remainder of the building dedicated as residential uses. In
addition, residential units opening on to Church Street -- an amenity desired by the surrounding
community -- is being provided. The provision of off-street parking and loading, despite the historic
preservation waiver from the same, will alleviate congestion on the streets in the surrounding
community. Finally, in light of the private terraces being provided adjacent to the rear alley, the
elevated area open from the rear of the building to the center of the adjacent alley is greater than the
required rear yard. Given these factors, the minor deviation from the rear yard requirements will not
adversely affect the surrounding neighborhood.

V.
Exhibits In Support of the Application

Exhibit 1: Prehearing Statement to BZA Application No.16907

o P
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Exhibit 2: Second Level Plan depicting private terraces at rear of building
Exhibit 3: BZA Plans dated May 16, 2002

Exhibit 4: Self -Certification Form

Exhibit 5: Site Map

Exhibit 6: Parking/Loading Waiver

Exhibit 7: Resume of Architect and outline of Architect’s testimony
Exhibit 8: Resume of Architectural Historian and outline of testimony
Exhibit 9: Order to BZA Application No 16907

VI
Witnesses

A. Scott Pannick or such other authorized witness for Metropolis Development Company LLC
B. Marc Fairbrother, RTKL DC Associates P.C.

€. Emily Eig, EHT Traceries, Inc.
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of: BZA Application No.: 16969
US Property Development Corporation Hearing Date: January 21, 2003

STATEMENT OF THE APPLICANT

L
Introduction

This is an application pursuant to 11 D.C.M.R. §§ 3103 and 3104. The subject property is
located at Square 209, Lot 98 and has a premises address of 1522-1526 14™ Street, N.W. (the
“Property”). US Property Development Corporation (“US Property”), the owner of the Property, has
formed a joint venture with Metropolis Development Company LLC (“Metropolis™), pursuant to
which Metropolis will develop the Property. US Property proposes to construct a mixed-use, retail,
arts and residential project at the Property. To facilitate this development, US Property is seeking a
special exception from the rear yard requirements of section 774.1 of the Zoning Regulations. US
Property submits that it meets the criteria for the requested relief.

IL.
Jurisdiction of the Board

The Board has jurisdiction to grant the relief requested pursuant to 11 D.C.M.R. §§ 3103.2

and 3104.1.
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111,
Background Information

A. BZA Application No. 16907.

Relief for the Property was sought by the applicant in BZA Application No. 16907. In its
order in BZA Application No. 16907, the Board granted two area variances from the lot occupancy
and residential recreation space requirements of sections 772 and 773 of the Zoning Regulations and
a special exception from the ground floor retail requirements of section 1901.1 of the Zoning
Regulations to allow the development of a mixed use residential and retail project at the Property.
As explained below, the design of the proposed project has not changed since the issuance of the
order in BZA Application No. 16907. Consequently, a copy of the Prehearing Statement to BZA
Application No. 16907, which sets forth a detailed description of the subject property, the
surrounding neighborhood and the Greater U Street Historic District, as well as the history of the
design of the proposed development, is attached hereto as Exhibit 1 and incorporated herein.

B. Zoning.

The Property is in the C-3-A zone district and within the Uptown/Arts Overlay (“Arts
Overlay”). The C-3 zone districts are designed to accommodate important sub-centers
supplementary to the Central Business district and, as such, are intended to provide substantial
amounts of employment, housing and mixed uses. 11 D.C.M.R. §§ 740.1 & 740.2. The C-3-A zone
district permits medium density development, with a density incentive for residential development
within a general pattern of mixed uses. 11 D.CM.R. § 740.4. The C-3-A zone districts are to be
located on arterial streets, in uptown centers and at rapid transit stops. Matter of right uses in the C-

3-A zone district include, inter alia, multiple dwelling and retail. 11 D.C.M.R. § 741.
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The Arts Overlay District is intended to encourage retail and residential uses and to expand
the housing supply in the overlay district. 11 D.C.M.R. § 1900.2. In addition to promoting the
housing supply, the Arts Overlay District, as with the C-3-A zone district, is intended to expand
business and job opportunities. 11 D.C.M.R. § 1900.2(e).

There is a strong emphasis on pedestrian activity in the Arts Overlay and, as such, the
Overlay requires uses that encourage pedestrian activity such as retail, entertainment and residential
uses. 11 D.C.M.R. § 1900.2(b). An example of this emphasis is the requirement that retail and
services and arts and related uses, as set forth in Sections 1907 and 1908, respectively, occupy no
less than fifty percent (50%) of the ground level of a building that fronts 14" Street. 11 D.CM.R.
§1901.1.

Other relevant goals of the Arts Overlay are to:

(a)  Provide for an increased presence and integration of the arts
and related cultural and arts-related support uses;
(b) Egpand the area’s housing supply in a variety of rent and
price ranges;
(c) Encourage development of residential buildings.
11 DCMR § 1900.2(c)-(e).
C. Relief from the Rear Yard Requirements.

In anticipation of filing for a building permit, US Property recently submitted a complete set
of plans to its third party permit plan reviewer. This review revealed that the height of the projection
of the garage into the rear yard is five foot two inches (5°2”) and, as a result, a rear yard of only five
feet (5’) is provided. The height of the projection had not previously been made clear and, as it had
not been included in the zoning computations provided for the original submission to the BZA, it

was assumed that the height of the projection was below the limit of projections into required open
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spaces of four feet (4’). See 11 D.C.M.R. 2503.1.

Pursuant to section 774.1 of the Zoning Regulations, a rear yard of no less than twelve feet
(12’) is required for the Property. Because the portion of the garage extending into the rear yard is
over four feet (4°) tall, a rear yard of only five feet (5°) is provided. Thus, a special exception is

required in accordance with section 774.2 of the Zoning Regulations.

IV.

Special Exception Considerations

A. Criteria for Special Exceptions.
As for the criteria for a special exception, 11 D.C.M.R. § 3104.1 permits the Board to
grant special exceptions, pursuant to the following:
Pursuant to authority contained in the Zoning Act of June 20, 1938 (52 Stat. 797), as
amended, the Board is authorized to grant special exceptions, as provided in this title
where, in the judgment of the Board, those special exceptions will be in harmony
with the general purpose and intent of the Zoning Regulations and Maps and will not
tend to affect adversely the use of neighboring property in accordance with the
Zoning Regulations and Zoning Maps, subject in each case to the special conditions
specified in this title...

In short, the Board is empowered to grant a special exception where it finds

(1)  The proposed use is in harmony with the Zone Plan and Zone Maps; and
2) The proposed use is not likely to adversely affect the use of neighboring
property.
The Board's discretion in reviewing an application for a special exception is limited to a
determination of whether the Applicant has complied with requirements of the section. If the

Applicant meets this burden, the Board ordinarily must grant the application. First Baptist Church of

Washington v. District of Columbia Board of Zoning Adjustment, 432 A.2d 695, 698 (D.C. 1981);
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Stewart v. District of Columbia Board of Zoning Adjustment, 305 A.2d 516, 518 (D.C. 1973).
Generally, a rear yard of two and a half (2.5) inches per foot of vertical distance from the

mean finished grade at the middle of the rear of the structure to the highest point of the main roof or
parapet wall is required. 11 DCMR §774.1. Section 774.9(a), with regard to the measurement of the
depth of rear yards, provides that:

Where a lot abuts an alley, the depth of rear yard may be measured

from the center line of the alley, to the rear wall of the building or

other structure. A rear yard on the lot need not be provided below a

horizontal plane twenty feet (20 ft.) above the mean finished grade

measured at the middle of the rear wall of that portion of the building
or other structure below the twenty foot (20 ft.) plane.

11 DCMR §774.9(a).
The BZA may waive these rear yard requirements, so long as the requirements of the
following sections 774.3 through 774.5 are met. These sections require that:
774.3 Apartment and office windows shall be separated from other
buildings that contain facing windows a distance sufficient to provide
light and air and to protect the privacy of building occupants.
774.4 In determining distances between windows in buildings facing
each other, the angle of sight lines and the distance of penetration of
sight lines into habitable rooms shall be sufficient to provide adequate
light and privacy to the rooms.
774.5 The building plan shall include provisions for adequate off-
street service functions, including parking and loading areas and
access points.
Based on the attached information, and the testimony and evidence which will be presented
at the public hearing, US Property has satisfied these requirements.
B. The Requested Special Exception Meets the Requirements for a Special Exception.

58 s
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1. Adequate space is provided between buildings to provide adequate light and to protect

the privacy of the occupants. As depicted on Exhibit 2, private terraces with a depth of 22.5 feet are

provided on the elevated portion of the garage. This area, along with the ten foot (10”) adjacent
alley, provides ample space to ensure the provision of adequate light and privacy of the residents.
Moreover, this distance, along with the nature of improvements across the alley, ensure that the
distance and angle of sight lines into habitable rooms provide more than adequate light and privacy
to those rooms.

2 Adequate off-street parking is provided. Although notrequired, off-street parking of

79 spaces and a loading area containing approximately 1000 square feet are provided on the
Property.

3 Support for the requested relief. Both the requested relief in BZA Application No.

16907, as initially filed, and the relief requested by the instant application have received the support
of both ANC 2F and the Office of Planning.'
[ B The Special Exception Will Be in Harmony with the General Purpose and Intent of the

Zone Plan and Maps.

As noted above, the Arts Overlay district is intended to encourage retail and residential uses
and to expand the housing supply in the overlay district. 11 D.C.M.R. § 1900.2(b) -- (d). With
regard to residential use, the Arts Overlay is specifically intended “to expand the area’s housing
supply in a variety of rent and price ranges.” 11 D.C.M.R. § 1900.2(d). Likewise, it is the goal of

US Property to maximize both the retail/arts residential space at the Property. Given that the project

' At the hearing, US Property requested additional flexibility with regard to the special exception from the

retail requirements, which request was supported by the Office of Planning with conditions.
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is exclusively a mixed-use, residential and retail/arts project, the uses will further the purposes of the
Arts Overlay.

The space above the garage in question will be used as private terraces for the adjoining unit
owners. See Exhibit 2. Thus, the proposed use of this space has not changed from the initial filing
of the original application. Compare Exhibit 2 and 3. Moreover, the adjoining units are the first
level of residential use on the rear of the building. Thus, the fact that the parking garage extends into
the rear yard does not detract from the use of that space. Moreover, the elevated area open from the
rear of the building to the center of the adjacent alley is greater than the required rear yard. Thus, the
requested relief is in harmony with the Zone Plan and Maps.

D. The Requested Relief Will Not Adversely Affect the Neighborhood.

The project provides for a significant amount of ground floor space dedicated to the required
uses of the Arts Overlay, with the remainder of the building dedicated as residential uses. In
addition, residential units opening on to Church Street -- an amenity desired by the surrounding
community -- is being provided. The provision of off-street parking and loading, despite the historic
preservation waiver from the same, will alleviate congestion on the streets in the surrounding
community. Finally, in light of the private terraces being provided adjacent to the rear alley, the
elevated area open from the rear of the building to the center of the adjacent alley is greater than the
required rear yard. Given these factors, the minor deviation from the rear yard requirements will not
adversely affect the surrounding neighborhood.

V.
Exhibits In Support of the Application

Exhibit 1: Prehearing Statement to BZA Application No.16907

« ¥a
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Exhibit 2: Second Level Plan depicting private terraces at rear of building
Exhibit 3: BZA Plans dated May 16, 2002

Exhibit 4: Self -Certification Form

Exhibit 5: Site Map

Exhibit 6: Parking/Loading Waiver

Exhibit 7: Resume of Architect and outline of Architect’s testimony
Exhibit 8: Resume of Architectural Historian and outline of testimony
Exhibit 9: Order to BZA Application No 16907

VI.
Witnesses

A. Scott Pannick or such other authorized witness for Metropolis Development Company LLC
B. Marc Fairbrother, RTKL DC Associates P.C.

e Emily Eig, EHT Traceries, Inc.
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VIL
Conclusion

For the above reasons, US Property respectfully requests that the Board grant the relief
sought. Given the lack of adverse impact on the surrounding area and the support of the ANC 2F,
US Property requests a bench decision, if the Board feels such a decision is justified.

Respectfully submitted,

ROBINS, KAPLAN, MILLER & CIRESI, L.L.P.

</

Richard B. Nettler

Jeannine Rustad Zigner

1801 K Street, N.W.
Suite 1200

Washington, D.C. 20006
(202) 775-0725
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VIIL
Conclusion

For the above reasons, US Property respectfully requests that the Board grant the relief
sought. Given the lack of adverse impact on the surrounding area and the support of the ANC 2F,
US Property requests a bench decision, if the Board feels such a decision is justified.

Respectfully submitted,

ROBINS, KAPLAN, MILLER & CIRESI, L.L.P.

Bt SR Nt

Richard B. Nettler by I~

Aéanniné Rustad Zign
1801 K Street, N.W.
Suite 1200

Washington, D.C. 20006
(202) 775-0725
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of: BZA Application No.: 16907
US Property Development Corporation Hearing Date: July 23, 2002

STATEMENT OF THE APPLICANT

1.
Introduction

This is an application pursuant to 11 D.C.M.R. §§ 3103 and 3104. The subject property-is
located at Square 209, Lot 98 and has a premises address of 1522-1526 14" Street, N.W. (the
“Property”). US Property Development Corporation (“US Property”), the owner of the Property, has
formed a joint venture with Metropolis Development Company LLC (“Metropolis™), pursuant to
which Metropolis will develop the Property. US Property proposes to construct a mixed-use, retail,
arts and residential project at the Property. To facilitate this development, US Property is seeking
two area variances from the lot occupancy (11 D.C.M.R. § 772) and residential recreation space (11
D.C.M.R. § 773) requirements of the Zoning Regulations, as well as a special exception from the
ground floor retail requirements of section 1901 of the Zoning Regulations. US Property submits
that it meets the criteria for the requested relief.

II.
Jurisdiction of the Board

The Board has jurisdiction to grant the relief requested pursuant to 11 D.C.M.R. §§ 3103.2

and 3104.1.
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111
Background Information

A. The Property and Surrounding Neighborhood.

L. The Property. The Property is located at the northeast comer of 14th and Church
Streets, N.W. in the Greater 14" Street Historic District. The site contains 30,870 square feet of
land. The eastern property line runs parallel with 14" Street; the southern property line is along
Church Street; the northern property line is adjacent to a ten foot (10”) public alley right-of way; and
the western property line is adjacent to an existing three-story brick building.

2, The Neighborhood. The Propertyis located one block away from Q Street, which is

developed with historic rowhouses ranging in height between twenty to forty feet (20°-40%). As
explained in greater detail below, the 1500 block of 14™ Street is characterized by commercial

buildings, formerly used as automobile showrooms or associated with the automobile industry.

3. Recent Development. The surrounding neighborhood has experienced recent growth
in development, both in proposed new construction, such as the instant project, as well as ongoing
construction. For example, Hoffman currently has two residential projects under construction in
Square 209 at Lots 102 and 103 (1440 Church Street and 1425 P Street, respectively). See BZA
Application Nos. 16841 and 16848. Additionally, the Property is one of three (3) projects in Square
209 that US Property is in the process of developing for mixed-use, retail, arts and residential
purposes.- The other properties are know as ‘“Parcel B”, which is located at the southwest corner of
14"™ and Church Streets, N.W. at 1510 & 1520 14" Street and 1410 Church Street (Square 209, Lots

837 and 916), and “Parcel C”, located at the northwest corner of 14" and P Streets at 1500 through

1508 14™ Street, N.W. and 1413 P Street, N.W. (Square 209, Lots 800, 801, 802 and 803). Both
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Parcel B and C are undergoing historic preservation review.

The Greater U Street Historic District. As mentioned above, the Property is located in the

Greater 14™ Street Historic District, which is roughly bounded by S Street on the north, 11th and
12th Streets on the east, N and O Streets on the south, and the 16™ Street Historic District on the
west.

The Greater 14" Street Historic District, a diverse mid-city neighborhood, is primarily
associated with the Victorian-era rowhouses that line many of its streets. Development of this area is
associated with the streetcar line that ran along 14™ Street. In addition to its association with
residential development, the Greater 14™ Street Historic District is notable for the late 19" and early
20™ century commercial buildings along 14" Street, most particularly for the city’s greatest
concentration of automobile showrooms from the early 20" century. The 1500 block of 14™ Street
(between P and Q Streets) had the city’s greatest concentration of these showrooms and, as such,
earned the moniker “Automobile Row”.

In the 1920s, 14™ Street was the city’s busiest street car line. The classically-styled
showrooms built along this stretch have a distinctive, monumental presence and character and are
reflective of national trends in the design, location, construction and internal organization of this new
type of building. The showrooms were typically limestone buildings with large expanses of
windows-for display. The buildings were intended to reflect the elegance associated with the early
days of the automobile.

In contrast to the high-style automobile sales showrooms fronting 14" Street, which represent
the most architecturally distinguished remnants of this era, the industry was supported by numerous,

more utilitarian, service-related facilities. These service facilities included shops for repairs and tire
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sales, garages, and gas stations. The buildings that housed these shops were more modest in size and
expression than the automobile showrooms and were primarily relegated to less prominent alley or
side street locations. Church Street is unique in being the only side street in the historic district that
was devoted to these service functions, which help convey the full historical picture of the
automobile industry and its impact on the Historic District.

Church Street is a relatively narrow street with a width of only fifty-feet (50”), in comparison
to the 110-foot width of 13™ 14™ and 15" Streets and the ninety-foot (90°) width of P, Q and R
Streets. Buildings along Church Street were generally built to or just a few feet behind the property
line, resulting in no public greenspace. There have always been open parking lots along Church
Street, as well as a wide variety of both small and large scaled buildings, the majority of which have
been auto-service related.
B. The Proposed Devélopment.

1; History of the Design Process. US Property, through Metropolis, has been working

with the community and Historic Preservation Division (“HPD”) staff of the Office of Planning
(“OP”) in designing the improvements to the Property, as well as the development of Parcels B and
C, for almost two (2) years. During this time, the design of the improvements to the Property has
changed significantly to accommodate the concerns of the surrounding community, HPD and, most
recently, the Historic Preservation Review Board (“HPRB”).

a. Attempts to Down-zone the Area. There have been two (2) attempts by

Advisory Neighborhood Commission (“ANC”) 2F (previously ANC 2C) to down-zone the
surrounding area, including the Property, so as to limit buildings heights to fifty feet (50°). Although
these attempts were unsuccessful, they are important to understand, as they provide the basis for the
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height limitation on the proposed development of the Property.

The first attempt to down-zone the surrounding area occurred in Zoning Commission Case
No. 87-7 (“Howard Gateway and 14™ & U Street Area”)!, wherein ANC 2C asked the Zoning
Commission to “[p]rotect adjacent housing in the 1400 blocks of P and Church Street with C-2-A
zoning and a 50-foot height limit on Church Street and P Streets.” Zoning Commission Order No.
632 atp.2 (37 D.C. Reg. 1451; February 23, 1990). Inresponse, the Zoning Commission explicitly
stated that it “Does not concur with the recommendation of ANC 2C that a 50-foot height limit is
appropriate for Church Street frontage.” Id. At p. 5 (37 D.C. Reg. at 1455)(relying on the
Compressive Plan designations for commercial density for the specific area).

The second attempt to down-zone the surrounding area was in 2000, when ANC 2F requested
that the Office of Planning (“OP”) support its petition for an amendment to the Zoning Regulations
to remove the seventy-five foot (75°) height limit and replace it with a fifty foot (50°) height limit.
Although OP did not agree with ANC 2F that the area should be down-zoned, OP did commit to
keeping the height of any new development as low as possible.

The community’s concern regarding the height of any new development is in response to its
desire to protect the nature of the surrounding neighborhood to the north of the Property, including Q
Street, N.W., which is characterized by three-story townhouses, many of which include English-
basements. Somewhat out of character with the neighborhood is the PN Hoffman developments

under construction at the south side of Church Street, N.W. at Lots 102 and 103 in Square 209 (at the

! In Case No. 87-7, the Zoning Commission adopted a new Chapter 19 of Title 11 to eliminate inconsistencies between
the zoning regulations that govern the areas and the Comprehensive Plan so as to protect residential areas and to
encourage revitalization of the area.
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premises of 1440 Church Street and 1425 P Street, respectively), which have a height of seventy feet
(70’). Additionally, at the intersection of Q and 14th Street is the Barrett School condominiums,
which have a height of sixty to sixty-five feet (60’-65").

b. Initial Proposal. In late 2000, Metropolis went before the HPRB with a design
proposal that called for adding an additional floor to the structure at 1522-24 14" Street, two 2)
additional floors to 1526 14" Street, as well as a one-story addition to the utilitarian addition of 1526
14" Street, which fronts Church Street, and a four-story addition to the vacant area adjacent to tl‘w
utilitarian addition. The additions to the existing buildings were to be set back from the front facades
by approximately twelve feet (12°). The one-story addition would have risen to fifty-four feet (54°)
and the two-story addition to sixty feet (60’). Because of the configuration of the existing buildings,
this preliminary design did not take advantage of the full FAR available at the Property.

As a result of concerns of the community and HPD that the proposed buildings would
overshadow the historic rowhouses in te 1400 block of Q Street, Metropolis agreed to limit the
additions to one-story and a height of fifty-four feet (54”), with setbacks of twelve feet. As aresult,
even less FAR was utilized in this design. At its October 26, 2000 meeting, HPRB approved this
massing.

& HPRB Conceptual Design Review. In April, 2002, Metropolis appeared

before HPRB seeking conceptual approval of its design for the Property, which design was in
accordance with HPRB’s previous approval of massing and Metropolis’s agreement with the
community to limit the building height to fifty-four feet (54’). Despite its prior approval of this
massing and much to Metropolis’s surprise, at the April 25, 2002 hearing, HPRB reversed its
approval of the massing and recommended that fourth floor additions be set back by forty to sixty
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feet (40° to 60 feet) along 14™ Street. Accordingly, Metroplis redesigned the improvements so that
the fourth floor addition would be set back from 14th Street by forty-two feet (42’) on the building
located at 1526 14th Street and by sixty-one feet (61°) on the building at 1522-1524 14th Street.
HPD staff recommended approval of this massing and HPRB adopted the HPD staffreport at its May
23, 2002 meeting.

Approximately three (3) residential units were lost as a result of the massing change
recommended and approved by HPRB in May 2002. |

2. The Current Proposal. As a result of the historic preservation review, the current

proposal includes a fourth floor addition to the existing buildings that will be set back from 14th
Street by forty-two feet (42”) on the building located at 1526 14th Street and by sixty-one feet (61°)
on the building at 1522-1524 14th Street. A five-story addition will be added to the currently vacant
portion of the site.

The project will contain approximately 12,182 square feet of ground floor retail. The retail
space will be located in the existing buildings. However, there is limited street frontage on 14"
Street in comparison to the depth of the existing buildings. As a result, the retail space provided
will have very limited street frontage along 14™ Street, which is a major pedestrian thoroughfare.
Because the limited street frontage will make the retail space will be difficult to market, it is
expected-that much of the retail space will be occupied by a health club.

Eighty-six (86) residential units will also be provided in the development. Of these units,
forty-eight (48) will be located in the existing buildings, with the remaining thirty-eight (38) units
located in the additions.

Because the existing buildings are contributing buildings and because the proposed

Sy
Word 45633224.1



construction is an addition to these buildings, there are no parking and loading requirements for the
project. Regardless, US Property is providing a three (3) level, below grade parking garage on the
presently vacant site, which will contain approximately 79 spaces. A loading area of approximately
1000 square feet is also being provided at the rear of the Property.

G Zoning.

The Property is in the C-3-A zone district and within the Uptown/Arts Overlay (“Arts
Overlay”). The C-3 zone districts are designed to accommodate important sub-cent-ers
supplementary to the Central Business district and, as such, are intended to provide substantial
amounts of employment, housing and mixed uses. 11 D.C.M.R. §§ 740.1 & 740.2. The C-3-A zone
district permits medium density development, with a density incentive for residential development
within a general pattern of mixed uses. 11 D.C.M.R. § 740.4. The C-3-A zone districts are to be
located on arterial streets, in uptown centers and at rapid transit stops.

Matter of right uses in the C-3-A zone district include, inter alia, multiple dwelling and retail.
11 D.CM.R. § 741.

The Arts Overlay District is intended to encourage retail and residential uses and to expand
the housing supply in the overlay district. 11 D.C.M.R. § 1900.2. In addition to promoting the
housing supply, the Arts Overlay District, as with the C-3-A zone district, is intended to expand
business-and job opportunities. 11 D.C.M.R. § 1900.2(e).

There is a strong emphasis on pedestrian activity in the Arts Overlay and, as such, the
Overlay requires uses that encourage pedestrian activity such as retail, entertainment and residential
uses. 11 D.C.M.R. § 1900.2(b). An example of this emphasis is the requirement that retail and
services and arts and related uses, as set forth in Sections 1907 and 1908, respectively, occupy no

S
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less than fifty percent (50%) of the ground level of a building that fronts 14™ Street. 11 D.C.M.R.
§1901.1.
Other relevant goals of the Arts Overlay are to:

(a) Provide for an increased presence and integration of the arts
and related cultural and arts-related support uses;

(b)  Expand the area’s housing supply in a variety of rent and
price ranges;

(c) Encourage development of residential buildings.

11 DCMR § 1900.2(c)-(e).

1Vv.
Area Variance Considerations

A. The Standard for Area Variances.

The standard for obtaining an area variance is well settled. In the leading case of Palnmer v.
Board of Zoning Adjustment, 287 A.2d 535 (D.C. 1972), the Court interpreted D.C. Code, §§ 5-420,
5-424(g)(3) and the corresponding provision of the Zoning Regulations, 11 D.C.M.R. § 3103.2,
which permits the Board to grant variances, pursuant to the following:

Where, by reason of exceptional narrowness, shallowness or shape of
a specific piece of property at the time of the original adoption of the
regulations or by reason of exceptional topographical conditions or
other extraordinary or exceptional situation or condition of a specific
piece of property, the strict application of any regulation adopted
under this Act would result in peculiar and exceptional practical
difficulties to or exceptional and undue hardship upon the owner of
such property, to authorize, upon an appeal relating to such property,
a variance from such strict application so as to relieve such
difficulties or hardship, provided such relief can be granted without
substantial determent to the public good and without substantially
impairing the intent, purpose, and integrity of the zoning plan as
embodied in the zoning regulations and map.

The above regulation sets up separate statutory requisites to the granting of variances, i.e., a
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showing of "practical difficulties” or "undue hardship". The court adopted the dichotomy recognized
in other jurisdictions between area variances and use variances, applying the statutory requisite of
"practical difficulties" to a showing of the former, and applying the separate statutory requisite of
"undue hardship" to a showing of the latter. Jd. at 541. Because "an area variance, relating to
restrictions such as side yard, rear yard, frontage, set-back or minimum lot requirements, does not
alter the character of the zoned district, whereas a use variance seeks a use ordinarily prohibited in
the particular district", the court held that a "more stringent showing is warranted with respect to tiqe
more drastic relief inherent in a use variance". Id. at 541. In short, the Board is empowered to grant
an area variance where it finds three conditions:

(D The property is unique because, inter alia, of its size, shape or
topography;

2) The owner would encounter practical difficulties if the zoning
regulations were strictly applied;

(3)  The variance would not cause substantial detriment to the
public good and would not substantially impair the intent,
purpose and integrity of the zoning plan.
Roumel v. District of Columbia Bd. of Zoning, 417 A.2d 405, 408 (D.C. 1980); see also Association
For The Preservation Of 1700 Block Of N Street, N.-W. v. Board of Zoning Adjustment, 384 A.2d
674, 678 (D.C. 1978)(the applicant must demonstrate that compliance with the area restriction is
unduly burdensome and the practical difficulties are unique to the property).
Reviewing the criteria for an area variance recently, the Court, in Capital Hill Restoration

Society, Inc. v. District of Columbia Bd. of Zoning Adjustment, 534 A.2d 939, 941-942 (D.C. 1987),

stated that the
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threshold requirement to show that the property is unique with respect

to the hardship or difficulty asserted as grounds for the variance

means the property owner must present proof that "the circumstances

which create the hardship uniquely affect the petitioner's property * *

* " Taylor, supra note 6, 308 A.2d at 234 (emphasis in original).
Id.; see also Russell v. Board of Zoning Adjustment, supra, 402 A.2d at 1235 (the requirement that
the practical difficulty be caused by the uniqueness of the property "insures relief for problems
peculiarly related to the * * * land or structure, and not shared by other property in the neighborhood,
thus avoiding a de facto amendment of zoning laws.").

In other words, US Property must demonstrate that compliance with the area restrictions is
unduly burdensome and the practical difficulties are unique to the Property. In finding an
extraordinary or exceptional condition, the Board may rely upon a confluence of factors.

As illustrated below, the Property at issue in this case is, indeed, unique, as that term has been
applied to area variances, and a practical difficulty does result from the strict application of the
Zoning Regulations.

B. Uniqueness and Practical Difficulty.

¥: Uniqueness of the Property. The practical difficulties in complying with the Zoning

Regulations arise from unique conditions affecting this Property, most notably the existing historic
structures, which currently occupy sixty-five percent (65%) of the Property. Because these buildings
are contributing buildings, the development of the Property is restricted and must incorporate the
existing buildings.

Development of the Property is further restricted by its location in the Greater 14th Street
Historic District and the accompanying requirement that any construction be compatible with the

Historic District. Because the Historic District is predominantly characterized by its smaller,
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residential structures, developing these contributing commercial buildings in a manner compatible
with the neighborhood presents a unique challenge. For example, in order to prevent the historic
rowhouses in the 1400 block of Q Street from becoming overwhelmed or overshadowed by the
proposed additions at the Property, HPD recommended that the additions be restricted to one-story or
fifty-four feet (54”) in height. HPRB has also required the setbacks of the additions by forty-two (42)
and sixty-one (61) feet along 14th Street, N.W.

Lastly, the Property is unique given its narrow width and limited street frontage along 14™
Street, in comparison to its extreme depth. That is, the Property is only ninety-feet (90’) wide and
has a depth of three hundred and forty-three feet (343”), or over three and one half times the width of
the Property.

2. Practical Difficulties in Meeting the Lot Occupancy and Residential Recreation Space

Area Requirements of the Zoning Regulations. Asillustrated below, due to the constraints imposed

on the Property because of the historic buildings and its location in the Greater 14™ Street Historic
District, US Properties must seek variances in order to develop the Property. US Properties has put
careful consideration into the design of the proposed project in facing the difficult challenge of
conforming to the historic preservation requirements, while at the same time attempting to maximize
retail and arts space, as well as the amount of residential housing provided at the Property and
limiting the amount of zoning relief required.

a. Lot Occupancy. The configuration of the existing buildings, along with the

restraints on the development of the Property due to its historic nature, create practical difficulties, if
not a physical impossibility, in complying with the lot occupancy requirements of the Zoning
Regulations.

=12«
Word 45633224.1



The maximum lot occupancy for buildings devoted to residential use in the C-3-A zone
district is seventy-five percent (75%). 11 DCMR §772.1. As stated above, the existing
improvements to the site occupy sixty-five percent (65%) of the Property and the lot occupancy with
the proposed additions is ninety percent (90%). Itis notable that the currently vacant portion of the
site was previously a separate lot from the improved portions of the Property and that prior to
subdividing the lots, the historic structures occupied greater than ninety percent (90%) of their
respective lot. The addition to the currently vacant portion of the site occupies only seventy—ﬁ\;e
percent (75%) of the vacant portion of the Property.

The need for the variance from the lot occupancy requirements is clearly necessitated by the
historic preservation design requirements. Because the height of the improvements to the Property
has been limited to fifty-four feet (54°), the building has been compressed and, as a result, the lot
occupancy has been increased.

Although not required, the applicant is providing three (3) levels of parking on the currently
vacant portion of the Property. Additionally, the applicant proposes to maximize the housing and
retail/arts available at the project so as to comply with the Zoning Regulations, as well as to ensure
that the project is financially viable. As aresult, the applicant is proposing ninety percent (90%) lot
occupancy, as the conditions at the Property present a practical difficulty in complying with the lot

occupaney requirements of the Zoning Regulations.

b. Residential Recreation Space. The practical difficulties in complying with the
residential recreation space requirements of the Zoning Regulations are even more compelling than
with the lot occupancy requirements. In this instance, the existing conditions and development
restraints on the Property make it physically impossible to meet the requirements of the Zoning
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Regulations.

The C-3-A zone district requires private recreation space for fifteen percent (15%) of the
gross floor area devoted to residential purposes, of which fifty percent (50%) must be located outside
of the building. 11 D.C.M.R. §§ 773.3 and 773.8. With 98,875 square feet of residential space, the
proposed development requires 14,831 square feet of residential recreation space, of which at least
7,415 square feet must be located outside.

Recent history has proven that the residential recreation space requirement is extremely
difficult (if not impossible) to comply with. More importantly, this requirement is contrary to the
goals of the underlying zoning to encourage the maximization of housing and to increase pedestrian
activity. In fact, both the Board and the Zoning Commission have recently recognized that this
requirement is inappropriate for an urban neighborhood. See, e.g. March 19, 2002 BZA Transcript
(BZA Application Nos. 16841 & 16848) at 41 and 75-76; December 18,2001 BZA Transcript (BA
Application No. 16809)(wherein the esteemed Chairman of the Board referred to the requirement as
“antiquated”). As a result, both the Board and the Zoning Commission have requested that OP
further study these “onerous and impractical” requirements and recommend appropriate amendments
to the Zoning Regulations to remedy the outdated nature of the requirements for residential
recreation space. Id. However, until such amendments are adopted, applicants are forced to seek
relief from the Board to reduce the amount of residential recreation space provided at a given project.

The residential recreation space provided at the Property is 1.3% of the total residential area,
of which 0.3% is provided on a roof-top deck and the remaining 1% is located in the residential
lobby. As a mitigating factor, private residential space is provided by way of private roof top decks
and private terraces on many of the units. The total private recreation space provided is 10,800
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square feet, or nine percent (9%) of the total residential space. The resulting combined residential
space (i.e., both private and “public”) is over ten percent (10%) of the residential space.
Consequently, US Property is complying with the spirit of the Zoning Regulations.

Again, the practical difficulty in providing the required fifteen percent (15%) residential
recreation space arises from the configuration existing buildings and the constraints placed on the
development of the property due to its historic nature and location in the Greater 14" Street Historic
District. These factors, along with the approved HPRB design, result in little to no ground level
space available for residential recreation space. However, although the nature of the Property
precludes compliance with the residential recreation space requirements of the Zoning Regulations,
US Property is providing an ample amount of outdoor private residential recreation space in the
nature of private balconies, terraces and patios.

The size of the project area, current lot occupancy and narrowness of the Property area also
affects the ability to provide the required amount of residential recreation space. Two-thirds (2/3) of
the existing improvements are built to the property line along Church Street, with the remaining one-
third (1/3) set back by less than fourteen feet (14°).

Given these constraints, it is not possible to provide additional outdoor residential recreation
space. The area of the proposed roof-top terrace is three hundred fifty square feet (350 s.£.), which is
the maximum area permitted for one means of ingress and egress. Because of the configuration of
the improvements and Building Code and American with Disabilities Act requirements, it is not
possible to expand the roof-top deck, as such expansion would require an additional point for
ingress/egress. BZA Order No. 16841 & 16848 (May 16, 2002) at  21.

Likewise, it is not possible to provide additional interior recreation space. The retail
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requirement on the first floor makes it infeasible to provide additional space on that level without
sacrificing residential space. The historic preservation restrictions on the development have already
resulted in the loss of three (3) units in a project that was already well below the allowable FAR.
Thus, the loss of additional residential units is unfavorable.

There is no below-grade space available for residential recreation space use in either the
existing building or proposed addition to the vacant portion of the Property. The existing buildings
do not have any basement area and, although not required, US Property is providing three (3) Ieveis
of parking in the currently vacant portion of the Property. Because of the high water table, additional
below-grade space cannot be provided.

Clearly, the uniqueness of the Property results in not only a practical difficulty, but a physical
impossibility, in meeting the residential recreation space requirements of the Zoning Regulations. In
spite of the challenges presented by the Property, US Property has sensitively designed the project so
as to provide ample private outdoor residential recreation space, an amenity more highly sought after
by residents and more consistent with the goals of the underlying zoning than public residential
recreation space.

3. Economic Considerations. As demonstrated by the above discussion, the physical

limitations of the Property not only result in practical difficulties, the historic preservation
requirements and the nature of the existing buildings prevent full compliance with the Zoning
Regulations. Even without the restrictions on height and the set-back requirements imposed on the
Property, because of the existing buildings on the site, it is not possible to develop the Property to its
full FAR. As aresult of HPRB’s requirement for deep set-backs, approximately three (3) residential
units had to be eliminated from the proposed improvements. Without the requested zoning relief, it
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would be economically infeasible to develop the Property.

Consideration of the economic viability of the proposed project, which consideration has
contributed to the need of US Property to seek relief, is relevant to the practical difficulty aspect of
the area variance issue.

In Tyler v. District of Columbia Board of Zoning Adjustment, 606 A.2d 1362, 1367 (D.C.
1992), the court held that the Board could rely on economic factors to evaluate this issue, even if it
was not relevant to the uniqueness issue. Id. at 1365-1366. In Tyler, the court held that the Boar_d
had failed to demonstrate how the admittedly unique factors applicable to the property in that case
also created practical difficulties. Rejecting petitioners’ claim that the Board could not rely on
economic factors, the court merely stated that it could not determine whether the decision was based
on non-economic or economic factors where, in its decision, the Board had rejected the economic
justification. Id. at p. 1365-1366. With regard to economic considerations, the court said that it
eliminated, in its decision in Gilmartin v. Board of Zoning Adjustment, 579 A.2d 1164, 1170 (D.C.
1990), “any doubt that ‘[e]conomic use of property’ may properly be ‘considered as a factor in
deciding the question of what constitutes an unnecessary burden or practical difficulty in [area]
variance cases . .. . Id. at 1367; see also Wolfv. Board of Zoning Adjustment, 397 A.2d 936, 943
(D.C. 1979) (Board properly granted area variance to permit conversion to three-unit apartment
where “marketability” of property would otherwise be “unfeasible” and investment would yield loss
rather than profit). See generally Arden H. Rathkopf & Darren A. Rathkopf, The Law of Zoning &
Planning § 38.04, at 38-48 to 38-53 (1991) (discussing need to prove “significant economic injury”
in order to show practical difficulty).

In the instant matter, it is economically infeasible to develop the Property within the historic
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preservation restrictions without the requested zoning relief. Withregard to the residential recreation
space, the management of such space would result in increased condominium fees, making the
residential units less attractive. In short, compliance with the residential recreation space
requirements would put US Property at a “tremendous competitive and economic disadvantage
compared to similar residential projects where little or no residential recreation space is required by
the applicable Zoning Regulations or demanded by the customers.” BZA Order No. 16851 & 16848
(may 16, 2002) at { 26.

This is not a situation where the applicant has sought to manufacture unique conditions. To
be certain, the unique conditions of the Property make it both physically impossible, as well as
economically infeasible, to design a building which fully complies with the Zoning Regulations.
Those conditions, namely the existence of the historic buildings on the Property, existed prior to the
time the Property was acquired by US Property and are the primary reason why the project cannot be
constructed without resort to the Board.

C. The Proposed Project and Requested Variances Will Not Adversely Impact the
Surrounding Neighborhood or Be Detrimental to the Zone Plan.

The proposed project will not substantially impair the intent, purpose and integrity of the
zone plan or adversely affect the surrounding neighborhood. To the contrary, the requested relief
will allow US Property to develop the Property in a manner which furthers goals of the Zoning
Regulations of maximizing housing and retail and arts in the Arts/C-3-A zone district. Thus, not
only is the requested relief consistent with the intent, purpose and integrity of the zone plan, the
proposed development will benefit the surrounding area by providing additional housing and retail
and arts uses.
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1. Lot Occupancy. As mentioned above, before the improved portions of the Property
were subdivided (i.e., combined) with the vacant portion, the lot occupancy of the improvements was
over ninety percent (90%). The additional occupancy on the currently vacant portion of the Property
will not adversely affect the surrounding neighborhood for three (3) primary reasons.

First, the total lot occupancy is ninety percent (90%), which is somewhat lower than the
existing condition on the improved portion of the Property. The addition to the vacant portion of the
Property only occupies seventy-five percent (75%) of that area, which is in compliance with th‘e
Zoning Regulations.

Second, by improving the currently vacant portion of the Property, US Property is able to
provide parking for the development, thus minimizing the impact on parking in the surrounding
neighborhood.

Finally, the variance from the lot occupancy requirements allows for the maximization of
both retail and arts use and residential space, thus furthering the goals of the Zoning Regulations.

2 Recreational Space. The variance from the recreational space requirements of the

Zoning Regulations can likewise be granted without detriment to the public good and without
impairing the intent, purpose and integrity of the Zoning Regulations and without harm to the
surrounding community.

As mentioned above, the residential recreation space requirements of the Zoning Regulations
are in dire need of updating to reflect current market conditions, which place little importance on
recreation space within a given development. There is no requirement for residential recreation
space within any of the residential zone districts. To the contrary, this requirement is limited to areas

of the city which, ironically, the District has targeted for revitalization, including increased
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pedestrian traffic and increased street front amenities such as retail and arts. Even in such areas, the
Zoning Commission has recognized that fifteen percent (15%) is far too high a benchmark and has
made amendments to the Zoning Regulations to help alleviate this predicament. For example, in
comparison to the underlying zone district, the Zoning Regulations for the nearby Downtown
Development District overlay have been amended to reduce the residential recreation space
requirement from fifteen percent (15%) to five percent (5%), a benchmark that is still often difficult
to comply with.

It has been recognized by the Board that residential recreation space is not appropriate for an
urban neighborhood. Residential recreation space has been characterized as being “suburban
oriented” and geared toward creating a self-contained environment that is entirely inappropriate for
an urban neighborhood. March 19, 2002 BZA Transcript (BZA Application Nos. 16841 & 16848) at
41 and 75-76. On at least one occasion, the Board has sent a message to OP to draft a text
amendment for the Zoning Commission to correct this requirement on a citywide basis. Id.

The project proposes a large amount of private recreation space, which is more highly sought
after than public recreation space. Moreover, with regard to the first-floor terraces along Church
Street, the community encouraged the incorporation of residential front entrances along Church
Street to enhance the residential character of the area.

Given that a large portion of the first floor retail/arts space is not visible from 14" Street, it is
likely that this space will be used for a health club facility. Although not counted towards residential
recreation space, it is the type of amenity sought after by urban dwellers.

Residents of the project will also be able to take advantage of the nearby Logan Circle, which

1s located one block from the Property.

-20-
Word 45633224.1



Based on the foregoing, the variance from the public recreation space will not adversely

affect the surrounding neighborhood or be a detriment to the zone plan.

V.
Special Exception Considerations

A. Criteria for Special Exceptions.
As for the criteria for a special exception, 11 D.C.M.R. § 3104.1 permits the Board to
grant special exceptions, pursuant to the following:
Pursuant to authority contained in the Zoning Act of June 20, 1938 (52 Stat. 797), as
amended, the Board is authorized to grant special exceptions, as provided in this title
where, in the judgment of the Board, those special exceptions will be in harmony
with the general purpose and intent of the Zoning Regulations and Maps and will not
tend to affect adversely the use of neighboring property in accordance with the
Zoning Regulations and Zoning Maps, subject in each case to the special conditions
specified in this title...

In short, the Board is empowered to grant a special exception where it finds

(1 The proposed use is in harmony with the Zone Plan and Zone Maps; and
(2)  The proposed use is not likely to adversely affect the use of neighboring

property.

The Board's discretion in reviewing an application for a special exception is limited to a
determination of whether the Applicant has complied with requirements of the section. If the
Applicant meets this burden, the Board ordinarily must grant the application. First Baptist Church of
Washington v. District of Columbia Board of Zoning Adjustment, 432 A.2d 695, 698 (D.C. 1981);
Stewart v. District of Columbia Board of Zoning Adjustment, 305 A.2d 516, 518 (D.C. 1973).

Generally, US Property has the burden of demonstrating that its proposal addresses the issues
reflected in §§ 1906 & 3104.1. Specifically, section 1906 provides that a special exception can be

granted from the requirements of the Arts Overlay based on the following criteria:

21 =
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(a) The use(s), building(s) or feature(s) at the size, intensity and location(s)
proposed, will substantially advance the stated purposes of the ARTS Overlay
District and will not adversely affect neighboring property or by detrimental
to the health, safety, convenience, or general welfare of persons living,
working, or visiting in the area;

(b)  Exceptional circumstances affecting the property make compliance with the
requirements of this chapter difficult or impossible, or the development
provides alternative public benefits, in lieu of the excepted uses or features,
that are of comparable value to the public in achieving the purposes or this
chapter and of the Comprehensive Plan;

(c) The architectural design concept of the project will enhance the urban design
features of the immediate vicinity in which it is located; Provided that if a
historic district or historic landmark is involved, the Board shall refer the
application to the State Historic Preservation Officer for review and report;
and

(d)  Vehicular access and egress are located and designed so as to minimize
conflict with principal pedestrian ways, to function efficiently, and to create
no dangerous or otherwise and objectionable traffic conditions; and

Additionally, the Board may impose requirements pertaining to design appearance, signs,

size, landscaping, and other such requirements as it shall deem necessary to protect neighboring
property and to achieve the purposes of the Arts Overlay District. 11 D.C.M.R. § 1906.1(e).

Based on the attached information, and the testimony and evidence which will be presented

at the public hearing, US Property has satisfied these requirements.

B. The Requested Special Exception Meets the Requirements of Section 1906.

1= The Uses at the Property Will Advance the Purposes of the Arts Overlay. The Arts

Overlay district is intended to encourage retail and residential uses and to expand the housing supply
in the overlay district. 11 D.C.M.R. § 1900.2(b) -- (d) With regard to residential use, the Arts
Overlay is specifically intended “to expand the area’s housing supply in a variety of rent and price
ranges.” 11 D.C.M.R. § 1900.2(d). Likewise, it is the goal of US Property to maximize both the

=22 =
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retail/arts residential space at the Property. Given that the project is exclusively a mixed-use,
residential and retail/arts project, the uses will further the purposes of the Arts Overlay.

2 Exceptional Circumstances at the Property Make Compliance with the Overlay

Difficult. Asillustrated in the above discussion regarding the requested area variances, the Property
presents exceptional circumstances given the current lot occupancy, the layout of the existing
improvements, and the historic preservation restrictions on development given the historic nature of
the buildings and their location in the Greater 14" Street Historic District. Because of the narroxéf
width of the Property, much of the retail space provided will not have visual street frontage, making
such space difficult to market. Thus, it is expected that a portion of this space may be used for a
health club facility. Despite the difficulty in meeting the retail/arts requirements of the Arts Overlay,
US Property is providing forty-seven percent (47%) of the ground floor space for retail/arts.

3. The Architectural Design of the Project Will Enhance the Urban Design of the

Neighborhood. Given the extensive historic preservation review and abundant community input this
project has received, the proposed project meets this criterion.

4. Vehicular Access and Egress. The parking access to the building has been located

off of Church Street, which is not a major pedestrian way. In contrast, 14™ Street is a major
pedestrian way. Because of the location of the parking entrance on Church Street, rather than
through the alley off of 14" Street, the vehicle access to the Property has been situated and designed
to minimize the impact on pedestrians.

C. The Special Exception Will Be in Harmony with the General Purpose and Intent of the
Zone Plan and Maps.

Of'the fifty percent (50%) requirement for ground floor use, US Property is providing almost

~93 -
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forty-eight percent (48%)” of the ground floor for the required uses of the Arts Overlay. The
remainder of the ground floor is being provided for residential use and parking access. Because the
requested special exception is a minimal deviation (585.5 square feet, or a mere 4.6%) from the
requirements of the Arts Overlay, it is in harmony with the Zone Plan and Maps.

D. The Requested Relief Will Not Adversely Affect the Neighborhood.

The project provides for a significant amount of ground floor space dedicated to the required
uses of the Arts Overlay. In addition, residential units opening on to Church Street -- an amenity
desired by the surrounding community -- is being provided. Finally, the provision of off-street
parking and loading, despite the historic preservation waiver from the same, will alleviate congestion
on the streets in the surrounding community. Given these factors, the minor deviation from the first
floor requirements will not adversely affect the surrounding neighborhood.

VI.
Exhibits In Support of the Application

Exhibit A:  Self -Certification Form
Exhibit B:  Site Map

Exhibit C:  Architectural Plans
Exhibit D:  Parking/Loading Waiver

Exhibit E: Resume of Architect and outline of Architect’s testimony

Exhibit F: Resume of Architectural Historian and outline of testimony

? A total of 47.7 percent of the ground floor is dedicated to the required uses of the Arts Overlay.
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VIL
Witnesses

A. Scott Pannick, Metropolis Development Company LLC
B. Marc Fairbrother, RTKL DC Associates P.C.
Ci Emily Eig, EHT Traceries, Inc.
VIL
Conclusion

For the above reasons, US Property respectfully requests that the Board grant the relief
sought. Given the lack of adverse impact on the surrounding area and the support of the ANC 2F,
US Property requests a bench decision, if the Board feels such a decision is justified.

Respectfully submitted,

ROBINS, KAPLAN, MILLER 7&51 L.L.P.
hu / /64 W

Richard B. Nettler &

e Il

Jeannine Rustad Zigner

1801 K Street, N.W.
Suite 1200

Washington, D.C. 20006
(202) 775-0725

e
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PROJECT: CONDOMINIUMS AT 14TH STREET - PARCEL A
DEVELOPER: MID CITY DEVELOPMENT, LLC
ARCHITECT: RTKL DC ASSQCIATES P.C.
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Form 135 - Side 1

(Revised 03/15/02) Case No. 16907
AT “kk ok * % k-
. — (Amended)ZONlNG SELF-CERTIFICATION FORM“
A Pru}oclAu'dress{ns) 2 ST ST Square X = iLot(s) " Zone District(s) . .| ANC(sVSingle Member District(s)
1522 1526 14“‘ Street, N.W. 209 98 ARTS/C-3-A 2F01

CERTIFICATION

The undersigned agent hereby certifies that the following zoning relief is required from the Board of Zoning Adjustment in this
matter pursuant to:

‘Relief Sought = §3103.2 - Use Variance | O | §3103.2 - Area Variance | [ | §3104.1-Special Exception

Pursuant to Subsections 774.1

Pursuant to 11 DCMR §3113.2, the undersigned agent certifies that:
(1) the agent is duly licensed to practice law or architecture in the District of Columbia;
(2) the agent is currently in good standing and otherwise entitled to practice law or architecture in the District of Columbia; and
(3) the applicant is entitled to apply for the variance or special exception sought for the reasons stated in the application.

The undersigned agent and owner acknowledge that they are assuming the risk that the owner may require additional or different
zoning relief from that which is self-certified in order to obtain, for the above-referenced project, any building permit, certificate
of occupancy, or other administrative determination based upon the Zoning Regulations and Map. Any approval of the application
by the Board of Zoning Adjustment does not constitute a Board finding that the relief sought is the relief required to obtain such
permit, certification, or determination.

The undersigned agent and owner further acknowledge that any person aggrieved by the issuance of any permit, certificate, or
determination for which the requested zoning relief is a prerequisite may appeal that permit, certificate, or determination on the
grounds that additional or different zoning relief is required.

The undersigned agent and owner hereby hold the District of Columbia Office of Zoning and Department of Consumer and
Regulatory Affairs harmless from any liability for failure of the undersigned to seek complete and proper zoning relief from the
Board of Zoning Adjustmen:

The undersfgndd ofufierfhefeby authoyifes the undersigned | agent to act on the owner’s behalf in this matter.

Owner's Name (Please Print)
U S. Property Development Corporation by Metropolis Development

nnnnnnn TTr

Agent's Name (Please FPrint)

! .M RTKL by anls c aqm”eT
‘ or Regf:;:::z;tm 4—( p O '7

Basedﬁﬁpon reﬂewof&eappllcatioﬁmd sé‘lfﬁ&éffiﬁcatibﬁ,' this application is

B Accepted for filing.

a Referred to the Office of the Zoning Administrator, Department of Consumer and Regulatory Affairs, for
determination of proper zoning relief required.

a Rejected for failure to comply with the provisions of
O DCMR Title 11 §3113.2; or
O DCMR Title 11 Zoning Regulations.

Explanation

Date

; v R. Kress, FAIA — Director 441 4th Street, N.W. Ste. 210-S, Washington, D.C. 20001
District of Columbia Office of Zouning (202) 727-6311 * (202) 727-6072 fax * www.dcoz.dc.gov




Side 2

INSTRUCTIONS

Any request for self-certification that is not completed in accordance with the following instructions shall not be accepted.

1. All self-certification applications shall be made on Form 135. All certification forms must be completely filled out (front and back) and be typewritten or
printed legibly. All information shall be furnished by the applicant. If additional space is necessary, use separate sheets of paper to complete this form.

2. Complete one self-certification form for each application filed. Present this form with the Form 120 Application to the Office of Zoning, 441 4w Street,
N.W., Suite 210, Washington, D.C. 20001.

ITEM EXISTING MINIMUM MAXIMUM PROVIDED BY VARIANCE
CONDITIONS REQUIRED ALLOWED PROPOSED Deviation/Percent
CONSTRUCTION
Lot Area 30,870 n/a n/a 30,870 None
(sq. ft.)
Lot Width , s
(f. to the tenth) 90.31 n/a n/a 90.31 None
Lot Occupanc
(building o a{ta) 65% n/a 5% 90% (granted — #16907)
Floor Area Ratio (FAR)
(floor area/lot area) Approx. 1.93 n/a 4.5 3.67 None
(Pn:;tle]:)g Spaces Approx. 25 Eﬁﬁg;t:;) historic n/a 77 None
Loading Berths (waived) historic Service area of 1000
(number and size in f1.) None building n/a gf None
Front Yard ¢
(f. to the tenth) w/p n/a n/a n/p None
(3t he et wp 12’ wa S’ [per §774.7@)) | T/58%
Side Yard
(. to the tenth) n/p n/a n/a n/p None
Court, Open j If provided: 47/1° e
(width by depth in ft.) 14 ht n/a Church St.: 14 None
Court, Closed
(width by depth in t.) n/p n/a n/a n/p None
Height 1522 approx. 45° s ,
(ft. to the tenth) 1526 approx. 39’ n/a 75 54 none
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

APPLICATION TO CERTIFY A HISTORIC BUILDING
FOR D.C. ZONING REGULATIONS OR CONSTRUCTION CODES

1 hereby request certification that the following property is a historic landmark or a building or structure
contributing to the character of a historic district in the D.C. Inventory of Historic Sites, for the purpose

of D.C. Zoning Regulations or the D.C. Construction Code. A photograph of the front of the building is
attached.

At 1522-1526 14th Street, NW

209 98
Square: Lot:
PURPOSE OF REQUEST:
X .. Waiver of Additional Off-Street Parking Spaces (Section 2100.5)
X Waiver of Additional Off-Street Loading Spaces (Section 2200.5)
Increase in Number of Sleeping Rooms in a Bed-and-Breakfast Facility (Section 203.8)
Non-Mandatory Compliance with Code Provisions (BOCA Section 3406.1)
Alternative Compliance Provisions for Existing Buildings (Chapter 34, DC Construction
Code Supplement of 1999)
U.S. Property Development Corporation _ 202/775=0725

Applicant By Robins, Kaplan, Miller & Ciresi, LLP Telephone

1801 K Street, NW, Suite 1200, Washington, DC 20006

Address
/2/’] ey 5\1%\ QXA

Rlchard B. Nettler/Jea@le Rustad Zigner Date

HISTORIC PRESERVATION DIVISION USE ONLY

I hereby certify that this property is either a historic landmark or a bmldmg or structure contributing to
the character of a historic district listed in the D.C. Inventory of Historic Sites.

State Hist%'df’rcservation Officer Date
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OUTLINE OF TESTIMONY OF ARCHITECTS

Introduction
A. Qualifications
B. Previous Designs for Project

C. Summary of Current Proposal

Consistency with requirements for area variances

A. Uniqueness
1. Existing structures and their configuration
2 Architectural constraints as a result of
a. Historic status of existing buildings
b. Location of Property in the Greater 14™ Street Historic District
3. Narrowness of site

B. Practical Difficulty in Complying with Zoning Regulations
L Lot Occupancy
2. Residential recreation space

C. In harmony with Zone Plan and Maps

Consistency with requirements for special exception

A. Proposed uses will advance the purposes of the Arts Overlay

B. Exception Circumstances at the Property Make Compliance with the Overlay
difficult

C. Deviation is Nominal
L. 12,182 of the required 12,767.5 square feet is provided
2. Difference between amount provided is 585.5 square feet, or 4.6%

Lack of Adverse Impact on Neighborhood



RESUME

Marcus Fairbrother AlA
VICE PRESIDENT-

Mr. Fairbrother is a vice president of ane of our architecture studios and is experienced in all phases of
project development from concept design through construction administration. Since joining RTKL in
1988, his assignments have included office buildings, hotels and resorts, residential building,
embassies, and mixed-use projects. Mr. Fairbrother was promoted to associate vice president in 1995
and to vice president in 1999.

PROJECT EXPERIENCE

14th & P, 200-unit condominium complex that includes historic renovation and new
construction, Washington, DC

Dulles Building I, Dulles Station, 193-unit apartment complex within a 64-acre mixed-use
development, Dulles, VA .

717 6th Street, 12-story 76,500 SF urban infill apartment building with 54 one and two an
three-bedroom luxury units, Washington, DC

Logan Circle, high-density urban residential project consisting of 9-story, 240,000 SF building
with 170 loft-style apartments and two levels of below-grade parking, Washington, DC

Pentagon Row, two-phased mixed-use project with 300,000 SF of street-level retail, 500
apartment units on upper levels, underground and surface parking to accommodate 1,500
vehicles (phase 1) and a 17-story apartment building with 319 units (phase 2), Arlingron,
VA

Market Square at Shady Grove, master planning for a mixed-use development at Metro
(subway) site, Shady Grove, MD

New Town, business school and retail development at the College of William and Mary,
Williamsburg, VA _

North Pier, 350,000 SF housing, 90,000 SF structured parking and public open space atop a
pier, Jersey City, NJ

Central Place, master plan and design of mixed-use multi-block high-rise residential complex
with street retail and underground structured parking, Rosslyn, VA

Reston Gateway, study for office and residential complex at the Reston Sheraton Inn site,
Reston, VA

Bala Cynwyd, architectural design of a new 7-story, 175,000 SF office building with potential
LEED certification and street level links to adjacent shopping center, Bala Cynwyd, PA

1800 M Street, NW, new 22,000 SF main entrance and lobby design in addition to
renovation of courtyard and secondary lobby for 10-story office building, Washington, DC

Square 483, design of mixed-use block including 250-room business hotel, eight story office
building with street retail and underground parking, Washington, DC

1000 16th Street, complete building renovation including 3-story addition, Washington, DC

Coca-Cola Company Headquarters, master plan and design of a 1,200,000 SF corporate
administrative facility with structured parking, Atlanta, GA

MCI Telecommunication Corporation, master plan and design of 869,000 SF corporate
operations center, Herndon, VA

2000 L Street, repositioning of 510,000 SF 30-year-old office building, Washington, DC

The Aerospace Corporation, 150,000 SF built-to-suit regional office, Westfields, VA

Nankang Exhibition Center, conceptual designs for over 2 million SF convention center,
Taipei, Taiwan

Greens at Westfields, master plan of new office park 750,000 GSF build-out in six buildings,
Westfields, VA

1801 N. Lynn Street, architectural design of 360,000 GSF 24-story new “smart” office
building with structured parking, Rosslyn, VA

Lorton Town Center, master plan and design of new town center with 500,000 GSF of
commercial/retail space and 850 housing units around an existing transit station, Lorton,
VA

Computer Sciences Corporation, 44,000 SF executive presentation center, Falls Church, VA



RESUME

The Trocadero, renovation of full-block structure into urban entertainment complex,
London, England

Rockefeller Center, preliminary retail studies, New York, NY

Embassy of Singapore, 55,000 SF building, Washington, DC

1333 New Hampshire Avenue, renovation of 330,000 SF 12-story building, Washington, DC

American Red Cross, renovation of master plan for 150,000 SF, three building headquarters
complex, Washington, DC

American Red Cross, 18th Street Building Renovation and Central Utility Plant addition,
Washington, DC

American Red Cross, development feasibility study for client-owned, two-acre site,
Alexandria, VA

Health Care Financing Administration Headquarters, 900,000 GSF federal office building,
Baltimore County, MD i

Elbow Beach Hotel, master planning and conceptual design for resort expansion, Elbow
Beach, Bermuda

Hyatt Regency Resort Hotel and Casino, master plan of new 250-room resort, South Friars
Bay, St. Kitts, West Indies

Hyatt Regency O'Hare, ballroom addition and parking garage, Chicago, IL

Japanese Resort, 150-room resort hotel, Shizuoka Prefecture, Japan

Daewoo Business Center, hotel, office, retail, apartments, Hanoi, Vietnam

Seafer Centre Inter*Continental, 412-room hotel as part of mixed-use complex with retail,
office, apartments, Surabaya, Indonesia

Chancery of the United Arab Emirates, design competition, Washington, DC

Saitama project, 2.7 million SF government office complex with parking garage in new urban
center, Saitama, Japan _

Dalian New City Center, master plan for new waterfront mixed-use city center, Bo Hi Bay,
China

Senayan Square, mixed-use complex, Jakarta, Indonesia

Suzhou, China, master planning and conceptual design for mixed-use city center
redevelopment with retail, hotel, office, and civic green

EDUCATION

Arizona State University, Master of Architecture, 1986

Florida A&M University, Bachelor of Arts in Architeccure, 1981
TEACHING EXPERIENCE

The Catholic University of America, Washington, DC, design studio critic
AWARDS

Chase Towers, Best High-Rise Office Building, Maryland NAIOP, 2002

Computer Sciences Corporation, IDA Washington Metro Chapter Gold Award Commercial
Over 10,000 square feet, 1998

Computer Sciences Corporation, DA Washington Metro Chapter Pinnacle Award Best of
Show, 1998

New Times Building, Arizona Society/AIA, Award of Excellence

New Times Building, AIA Western Region, Student Award

New Times Building, Phoenix Visual Improvement Award

Plaza at Roosevelt Square, AIA Western Region, Worthy of Note Citation

PROFESSIONAL ORGANIZATIONS
American Institute of Architects

PROFESSIONAL REGISTRATION
District of Columbia license # 4430

RTKL Start Date: July, 1989
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