
GOVERNMENT OF THE OJSTRICT OF COLlJMBlA 
80Alt0 OF ZONt~G Ar;I.JUSTMllNT 

KOO L. YUEN AND 
VAN NESS INCORPORATED 

APP.ELL.ANT. 

v. 

DEPA.RTML"l'l' OF CONSmiIER A!"lD 
REGULATORY AFFAIRS(DCRA) 

APPFI J,EF-

BZA-NO. 93-0006-CI 
(OAD NO. 92-1683-E) 

l!,ECJSION ANJ! ORDER 

PROCEDURAL l\IAnERS: 

Appe]Jants .filed a notice of appeal 011 DecclXlbcr 22, 1992 from th£ .Al.J~s decision upholding 
OCR.A's fine. Appellants fill:Ki a second notice of ar,peal. on May 28~ !993 frorn the AL.rs 
dec:ision not to gnm.t a stay o!his 1992 order p:nclills ai,peal. A transcript of those pee~ · 
became available .iD Fcbruaty 1994. On April 8. 1994» a Motion to IntetVcne .. ~"8.S filed by the 
Advisory Neiahbol'hood. Coam,.ission {ANC) 3F, JMB/Van Ness Limited. Pmnorshi~ and Van 
Ness South Tenams Association, Inc •• to whit'.h appellant objected. The Modo.a. to lntervene \\.1lS 

arm~ On December 67 1994, appellant filed a MotiOl\. for Ex:tensian of ru:nc to File Atgumcnt 
and Motion tor 0ml A:1Ument, to whi= the i:mervenors objected.. the Motion for Oral 
Araumem was gnmted. On Januaiy 3, 1995, the mtetYeDDIS filed a MotirJI.1 To Strike 1he 
appelwlt"s OppositiOJ1 to Moticn for Inleivention and Re-ply to Opposition or Movant 
lntervcDms. ilia hlte:rvenars• Motion to Strike was denied. On Jan1WY S7 1995, appeUa:a.t 
re4w:stec1 30 minutes for each sida to present oral argument, which was objected to by DCRA 
and. the intervcnms. The reqllf:St was dcni=d.. 
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DECUlQN 

This case involves fines and sanctions levied an appellant for ope.rattt:1g a ~ ~e 
without a certificat= of occupancy. (ll DCMR_3:Z03.l). This matter was b.eani on May 10, 
1992, before Admini.s:ttatlve Law Judge Rohula.tnin Qoailrler (hereinaft~ '"'The AIJj of the 
0£6ce of Adjudiearl~ !A.partm~ of Coil.S\lOlQ md Regulatoty Affairs. The Decision and 
Order of the ALJ, dated November 2.3. 1992. affirmed tbe Notice of.Infraction; fined the 
appellant a total of SS25.00. which. included S25.00 court costs; ordered that the :Ruilding and 
Land RegulationAdministratioc, DCM -vacate~ ofOccupanr:y.No. Bl56843; and 
otdeted. the appellant to irnmediare]y cease and desist the operation of the automobile tepair 
bll.9iness at 422! Co~cut A ven~ N. W "? um:il such ti:cne as a proper certificate of oecupancy 
is obt:ainad. On February 23. 1993. the AU denied all post bearl.n.g motio:cs. The dec:isions of 
the AU came 10 be heard before the Board of Zoning Adjustment (BZA) on April S, 1995, on 
the transcripts of record, the briefs fir~ and ~ of ~unsel.. For the ~ODS set forth i:c. 
this Decl!.ion and Order. the BU atrirmed the decision of the ALJ and denied 'the appeal. 

The appellant was charged with a violation of 11 DC:MR Section 3203.l for using the 
premises of 4221 Cotuiecti.cut Avenue, N.W.., WasMng1~ O.C. as a repair ,gauge without c 
certi:ficate of occupancy. The general prior use of the property had been an auromo bile 
dealership with an S.uto.fllotive service :facility in the basement level TI\e appellant coateJJds that 
in 1989 he went to obtain a cettificare of occupancy and descnoed the intended use of the i3-f3.Se 
to 'the zoning m£f person as an amomotive service station. He claims that at thm: time, he '\'\-as 

told that the use he desc:rlbcd ,vas a. matt:=---of-r.igh.t use permittc:d in a. C-3-A zoue and, therdo~ 
he applied for and was issued the type of certificate of occupancy that the staff person direeted 
him to obtain (Certific:aie of' Occupancy number B156843, 46Rctail Sale of Automo'bili=s .and 
Accessories Including Imtallationj. In 1990. the appellmit was cited for a violation of 11 
DCMR 3203.1 after an inspc«or observed an auto~ shop with 15 repair bays being 
condw:tcd on. the premi.ses, which exceeded the use perndtted by the cenificate of occup8llCY 
that appellant had ~ The appeJJant was ordered to pay $525.00. which included cowt. 
com for operating an automobile repair garage without a c~cate of occupancy. On March 
13, 1992. a citation was is.w= ab- 1he pnse was again visi1x:d. by a DCRA inspector. On ms 
vWt, the impector observed 15 repair bays, car~. tire sto~~ and a toW of 14 caxs, Upon 
further impection. he fbund thet Certificate of Occupancy No. B1S6843 was for "Rawl Sale of 
Automobiles md Accessories Including Installation,. and did not autb.otu= m automobile repair 
shop. The imi,ector i'=h 'that what he obsc:rwd amoumed tl:I 111&jor '!$pair wotk consdtUting an 
automobile repair shop2 far exc~ the sale, and installaticn or car acce$Sones permitted by tb~ 
c:::errifi.cwtc of occupancy. Appellant claimed that he was providing only minor repe.in and thaz 
these minor repairs Wett" mmilart.o those pafu:uned m otbM automobile repair garage.! whfcli had 
similar certifica:ra of occupmey and wme ac:toaUy located in :mme :restrictive 7.0ll&S. He tm,hcr 
claimed tba.r most of his repair acti,tity involved the .installation of accessories for the vehicles in 
his shop. Appellant did admit, bowcvi:r, that he s,ld an average of only four cars per month. 
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The. c:itarion charged appellant with "'opera.ti.cg a. repair ~e with.out a certificate of 
occupancy.,., in motion of 11 OQv!R 3203.1. This m..tte:r was he.3rd by the ALJ 011 May 20, 1992, 
and the Decision a.ad Order issued by the ALJ_ an Nove:noer 23, 1992 det~cd that: the 
appellant failed to rdlect the diverse narure of t.he business he was undertaking when first 
ohraini1;1_g his certificate of occupancy; the e.ppelb:nt's claim of ope.rati.og an automobile sales 
business is a. fiction; and, the appellant operate:S an automobile repctir busµiess as bis principal 
business !or whic:h he does 11ot have a r;ertffica%2' of occupancy. Therefore, the ALJ ccaclud~d 
that the af)J'ellazrt V.'85 fully liable for violation of~ certificate of oc.c:up~cy laws of r.he Distri.cr 
of Columbia for opc:ra:t:ini 8I1 automobile repair busilless without a valid c:l?rti:fica.te of occ:up~y. 
The~ filed a tiJnely appeal with. this Board. The ANC-3F, .JMB/Van Ness Limited 
Partncr3hlp and the Vm Ness South Tenant, Association, Inc. were pcmitted to intervene in this 
case and ptesentcd both their and the govemment's case during oral argoments. 

On appeal, the appelw:it contended that the AU caed in ~ mat pro-vision of minor 
automobile maintenance services is a use \lmluthorizcd by a certificate of occupancy for ""Retai1 
Sale of Automobiles and Accessori~ lncludio.g Insta.Uslion." To support his cl~ appellant 
advanced argutnents to the effect the.t: the Zoning Admixiistratcr bad long intapn:rted the Zoning 
Regulations es allo..ving uses like his (clai:mir1g r.he l~e in the Zoning Re~oas clearly 
encompasses tu,:s and banerles as being in the class-automobile accessories}; other similarly 
operated &cilities that pc:rl"oII!l the same ft.rncions as does a:ppellaat' s facilliy arc _pennitt:d to 
operate under a less restrictive C of O; the AU did not consider the evidence; automobile 
accessories is a term of art in the automobile induscr, under the «strictive i¢=P.n,ratio.u applied 
by the ALJ~ many other auto businesses would now have to obtain new certi;fic:atcs cf occ:upan-:y; 
an~ it is possible to have multiple principle uses for a busin=ss, as. fong as they arc- all permitted 
zoning uses. 

The intcrvmors ~ thilt ~ is rh.e primary t?se of the pr~. The Interver:io.rs 
pre.sen.tad two l"espon!Ses to the- appellant's ivgmnen.t tha the Zoning R.caulatians w~ 
mis.interpreted. First, the i.nte:n.·enors' con~ that the Zoning Regulations were eorrecr1y 
inttrprcted by me ALJ. To support this coa.tenti.o~ they off'ered. the following ~ts: 

a) 

b) 

c:) 

The Zoning ltegul.ations, u enacted by the Zoning ~ d1stmguish 
bctw-c:ai a repair garq-e md the retail use and sale of automobile accessories 
i.ncluding-mstallatiou. There .is.. howev~ no evidence that the appellant is .semng 
auto parts.. rnst~ the int.erveaors bell~w fhat h.e is selling the service of 
automobile repair. 

The sale of .amomobile acc~ories is listed as retail use; however,. wha:t the 
appellant is opcra.rlne is a service ~(ishment. 

The anempt to pass out catalogues and other evidence which. appel!a.rzt presented 
is an attempt to introduce new evidence which Ls not of~ was not of record 
below imd therefore,, should be tej~ted "1td not consid!'!red. 
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d) The record clearly re.fleets tllat the principal actiVity in the establishment is not 
retail sale of automobile parts or accessories. Instead, the parts Ol' ac:ce3sories are 
incident!l to _providing ~ advc:rtj.sed service of d.i:fferezit kinds of automobile 
services or repain. Tius is nat apeon.itted. u.se. 

e) The previous user of the basement, the automobile ~ersbip, had actllally 
occupied two to uucc stories of the strUCturc. not just the basement. Therefore, in 
te:rms of'pt't'Vious uses, the repair garage was an incident to the ~tted use of 
an autoc:wbilc dealership. TbU!l, in ~just thi=".r,:pair garage premises and 
using it only u sw:h.. the appellant bas made tbe garage int() the priina.ry use and 
the sale of autos and auto a~essorie, an incidental use. To.is constitutes a i:han!!.e 
~~ -

f) There is no evidence of n!Cord that the appellant is selling auto parts .. but rhtte is 
evidence of advertised repair sen-ice. hl. addition, the appellant does ~ot de:n.y that 
the advertisement is for an automobile repair s~ce. 

The int,:rvcnors further argued that this ap~ was brought in an imprc:;x:r fonn:n. The 
Board is being asked m .rci:ntcprct Zoiling 1legulatio:o.s. Thi!!. action, the:rcfQre. should be 
appealed under rhe Zoning Eaah.licg Act aad nor the Civil Infractiom Act. Thus, it is 
mll1ecesYry to de~ whetba:r tht: intetpreta.tion of the AJJ was correct. 

The inte.TVenotS" final at"gUineut was that the appellant's actions denilld the community a 
special ex.:ctption hcariag ar which time they would have been ~en the opportunity tc, express 
their beliefs as to the impact of th& use. on the ~,mdjz,g ~ 

Toe Board rejects the appaUant's argument and notes that the ap~ant's emblishment i5 
cJesrly a zepair shop based on th~ evidence and testimony as to thi:: extent of rhe repairs done. 
New evidctlCI: presented by the appellant cam1ot be admitted, as this is not a de novo hearing. hi 
additimi. the neighbots' conecm$ regarding appc:llant's disregard of a. previous notice of 
lnfraction .is a ±actor to be consid~ This Board concludes that the ALJ cotreetly determined 
that there was .sufficietit evidence to establish th$ fact that the sale or autom.obili:s was incidental 
to the other usa of the premises. Therefore.., even if ao::essorles were sold, their sale and 
installation was merely•ineidemal to the xeal and principal use oftbe p~cny~ n,pair. The Board 
further concludes tha:t tb.e AL1 was coirect tc conclude that this was 11ot a car. dealership of any 
sort. nor was this establishment o~ f~ the prln.clpal Use of sale of acc:essories. Therefore, 
the ALJ did not cc: in dctconifflJll that the scope and type otaut.omobile rc:_pajr and zn.aintcnance 
services provided by the appellant \.\1lS :r)!)t authorized by a certifica:te or occupanc:y for "Retail 
Sale of Automobiles and J.ccessories, Including ~larlon."" The evidence oi record supports 
the AU' s finding that sale of lllltOS and act:eSSories ate incidenr.l to tbe principal llSe of the 
prernj ses -., a repair shop. ~ in and of itself; is a sa:fficient ~ upon which to cot1clude that 
the t;ype of certificate of occupancy appellimt had was impt"Opet. 

02/04/00 17:32 TX/RX NO.3140 P.008 • 



BZA NO. 93-0096-CI: 
OAD NO. 9.2-1613-E 
PAGENO. S 

QRD;f;R 

The: Board ~otes that the appellant bad coa*ued to OpeE11!8 his facility and lbeteforc. the 
Boa:ni"s takes no action on the appeal oithe AI.J's decision u, deny the appeU21m's Motion ro 
Clarify Older ar Stay of Sanctions :Pending A.ppeal 

Having considered the z,:cord of the hC81'U'lg before the ALJ-md the decision o(the AU, w 
Board of Zoning Adj~ finds~ there was sub~ eviden¢e to support the decision and 
the amount of !he f'ine. Accordingly, the Soard oi Zonmg -A,diumnent ORDERS that the 
decision of the AU be AJiTI.RMED .. 

VOIE: :t-a (LJun M. Ric~ l\l!aybelle Taylor Bemiett, Susan Mox-pn Hiaton. Cr.ug Ellis 
to affinu; Angel F. C1arem to affmA by absc:atee vQte). 

BY ORDE.B. OF TSE BOARD O'F ZONING ADJtJSTM£a."tt 

ATIESTED BY:__:~.:::::~::-..::.;=.:=.-4-~~~~~p,,¥,,::::j_.--­
MADELIENE B. DOBBINS 
Director 

Fll'iAL DATE OF ORDER:, _____ MAR __ 3_0_&J3 ____ _ 
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GOVERNMENT OJ- THE OtSTR\CT OP' Co1..UMB(A. 

BZA .APPLICATION NO. 93-0006-Cl 
OAD NO. '12 .. 1683-E 

As ~tor of the Boatd of Zoning Adjustment. I ccrti1y and attest t5at on 
MAR 3 0 1998 a COP)" of the decision entered cm that date in this maner was 

mailed fizsi class. pOstage prepaid to each paay in.this ~ and who is listed bclov.-: 

XooL. Yuen W. D11.vid Watts, Director 
Depanme:at of Consumer a:c.d 
Re;ulatory Afwrs 

4'>").S Com::iec,lcutAveo~ N.W. 
\lJ'ashm~ D.C. 20008 

614 H Street, N. W ~ Sui.ta 1120 
WashinifOn. D.C. 20001 

Office afthe Corporation Couasel 
Consumer Affitits Division 
441 4t11 Strcc.t, N.W.,. Sixth.Floor 
Wuhingro~ D.C. 2000 l 

Charles R.. B~ &:quire 
381~ W"mdom Place, N.W. 
Washingron, D.C. 20016 

Pe=r T. Meszoly, ~ 
William Utermohlen, Esquire 
Stohlman, ~cucbert,-Egan and Smith 
177j PemzsylvamaAvmue. N.W.., Suite 400 
Wabingtou, D.C. 20006 

Cbarlona Pmcr. Esquire 
.Assistant Cotporation Counsel 
441 4111 Su=t,. Ramu 6N13 
Washin2to.a. D.C. 20001_ 

Datc: ____ MAR ____ 3_0_l998 _____ _ 
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LAWOFl'PCeS 

GREENSTEIN DELORME & LUCHS, P. C. 
1620 \. STAE;lio'T, N.W., !IUITe 900 

WASHINGTON, D,c;. aoo.:.c-seos 

~HOWE C.02) 452-14.CO 

F"ACSlMIL.£: ('eOZl ..._!ii2.-f410 

January 21, .2000 

Mz'- lU:mand.o M. Lou:cenco 
Admi.nistratorr Building and Land 

Regulation AQmj.nistration 
Department 0£ Consumer and 

Regulato:y A£fa~rs 
941 North Capitol Street, N.E. 
Room 2000 
Washington, n.c. 20002 

!4'002 

ae: :I1l.aga1 Aut<"'"laQb• . .l.e &,Ip.air Garage .iJ2 l'!J;c .B.aMemer~. 
of 4221 cannec.tj.,9µ.t. Aveuwa, 111: .. w. Ctha "'~raparty""') 

naar Mr. Lourenco~ 

This law firm rep~eaents Grubb & E1lis Mana~ement SeDl'ices, 
::tnc., the aeoei.ve:r appointed by Court orde:r to manage this 
commercial property owned by 4221 Connecticut Avenue Associates 
Li~eea Partnership ("La.ndl.ord.•). 

On behalf of the Receiver. I want to bring to your immediate 
attention and en.l.ist the Department 0£ Consumer a.n6 Regulatory 
Affair's c~nCRA.Kl ase~•tance in reKpcnd.1.ng to a serious and 
l.ongstanding pub1ic health and safet:y is.sue. The !lroperty is 
leaseo. °Qy th& Lancll.ord to Van Ness, Inc. ("'renant•) and currently 
occupied by Kuri Brothers1 Inc. which purports to be an 
authorized. subtenant. ("S'\Jbtenant"). The Pl:'operty b.a.s been used 
continuously in vio1ation of the Zoning Regulations which 
p~oh;i.bit an automobile ~2pair garage i~ a C~3-A zone. 
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This illega1 use of the p~operty as an automobi1e repair 
garage with fift;een (J.5} -servioe hays has been on--goiI;g si1:c;e at 
ieae~ 1990 when the Tenant was first fined for operat~ng without 
the required certificate of occupancy& Again, 1n March lj92, the 
~enant was is•ued a citation for operat~ns the same_p~chi~ited 
automobile repair garage. On May 20, 1992, the Office of 
Adjudication found the Tenan~ had been operati.ng ~ automobile 
repair garage witl'lou't: ·a certi:ficat·~ c:,:t: oecupancy and o~dered tbat 
such use imrnedi.ataly cease and desisc. Subsequently, after years 
of proced.uril.l oelays by the Tenant, the Boara of Zonins 
Ad.ju.s-cment- on .March 30,, 15'.98 upheld the decision of the Office of 
Adjudication. Copy of BZA Order attached. 

By orde~ dated Oecemher 27, 1999 (attached), the Of~ice of 
Adjud~cat~on once again found that the ?roperty was being 
occupied .il.legally-; this time by the Sub't.enant. Specifica1ly, 
the ora.er held that the Property was being used as an automobile 
repair garage w.hich is not pe;r,n.itted under the D.c. zoning 
Regulations, 11 DCMR 741, without & va1id oerti£icate cf 
oco.i_pancy. Further.,. the Admi.nistrative Law Judge ordered the 
Subtenant to cease and desisc operation$ at the Property unlees 
and until it obtain.S special. exception appl:'.'Oval. for use a£ the 
P~operty from the Boa.J::d of Zoning Adjustment~· To date, the 
Subtenant continues to operate the illegal automobile repair 
garage at the Property. 

For at least ten {10} years, the Tenant and its successor 
.have been opera.ting an automobile repair s,ara.ge at: the Property 
iliegaiiy despice the District's on-going emorcement ef~orts. 
This ie not: simply a techn..ical rtola.tion,. but a. s'Ubstantial and 
dei~berat• patte:n and practice of ~1legal conduct which poses a.n 
on-go~ng and incx-aas~ng public health and safety dci.nger. ·x~ is 
the R.e.ceiver's concern that these inherently dangerous ~n~l,2Strial 
ae~~v:i.ties .a.re taking place in the basement o~ a building in 
close prox.i.m:ity to a high den4tity residencial area in such a way 
as to pose .immi.nent sa.fety conce:rns to the repa.i:r workers., 
occupants o~ th~ adjoining residential ~nd commercial buildings 
and the cofflffll.J.D.ity-at-large. 
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GAUNST£.1N OE:LORM~ & LUCHS. P. C. 

Mr. Armando Lo'U,J:'enC::o 
January 21, 2000 
Pa.ge 3-

The RecQiver is pursuing All it$ remedies under the lease to 
correct this aerious situation, but heliaves that the full range 
of anforcelT\el'lt measures, including health, fi~e, environmental, 
building and otbe~ agency inspections a~e warraneed to adc:lress 
thie serious public safety con~e:n. 

At your ear1iest opport;unity, w~ would like to meet with you 
and the member5 of DCRA's compliance and inspection'sections to 
diseuss the appropriate enfo~cement-maasurea. I will concact 
your off ice to set up this t1111et:.ing as soon a.s· possible. 

very truly yours, 

GREENSTEl 

Jol:ln Patrick Br<nltl., Jr. 

JPB/dmh 
Enc:1csure 2.2n3<11. 

cc: The .Honorable .Anthony A. Williams 
The Honorable Kathy Patters~, Ward 3, City council 
Mr. L1oyd J. Jo:rdaA, Dir~ • PCRA 
,Mr. Vincent Forfii,, OClU\. 

\IMr. Philip ltogan. ANC 3!" 

Ms. Priacil1a M. ~ord.,. G:rlibb fi Ell.is {w/o mu;:l..) 

Ah:ra.ham J. Greenstein, Esq_ cw/o encl.) 
Ri.ciUiLrd W • I.u.cbs, Esq. tw/ 0 enr;:1.) 
..:r.-mes D. Sadowski, :Sa~. (111/0 enc:l.. > 
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GOVERNldENi' OF Tiffi DlSTIUC'I OF COLUMBIA 
DEPARTMENT OF CONSUM£R. A.¥0 .REGtlLATORY AF'FAZRS 

omCE OF AD1UDICA.TION 
941 NORTH CAPITOL STREET. NJ;, SVITE # 9100 

WASHINOTON, D.C. 20002 
TEL. (202) 442-1167 

DEP AA"l'M:ENT OF CONSl.J?vIER AND 
REGULATORY AFFAIRS 

V. 

PetitfOMr 

MC1SION .AND ORDER 

Procedllral History 

Case No. 99-OAD-1821-E 
Citation No. 032834 

RcspondCllt Kuti BNthas 1nccn:pc~ ~~Notice of Infraction #033729 of 
April 27. 1999, for operating an automobile JqJ.tir garage within a C~3-A zoned area "1¥.itbout a 
Cetti:ficate of Oceupancy. Al.~ teqUeSt of the~ a hetiring was held before the 
HonOtable l.amox 1. Simon, A~ve Law Judg~ (ALJ), D.C. Dep;utmera of ~JJSPmer 

and R.cgulatory affairs (DCM), Office of Adjudication (OAD) en August l 1. 1999~ The 
~ was cou~prmwmt to DC.R,A Civil Ldhctions Act of 1995, D-C. Law6-42, D.C. 
Code6-2701~; and the D.C. .Ad.n:limsttativi: Pxaced~ Act, ll.C. Cod&,. Sec. 1-1501 et seq 

Present at the bearing wee! Y-vomie Rockett. Zoning ;n.spccmr;. Tare Bello~ Zoning 
teclmician; Michael O. Johnso.a, Zoning A,d.mic:i.ltratr; Mau:her Green, Jr, Esquire, Counsel for 
DCRA; Prlscilm M. FOid, Receiver/~ Pat Bn,wn. Esquire and James Sadowski, 
£squire, Counsel for Receivwr; Xrl5 K.uri. R.espc,ndent; Step:ta.en Hessler. Esquire, counsel to 
Rcspoa.dc::rit; and Koo Yua/Vanes~ lnco~ Respondent's landlord. 



-2-

~ a~ matter Prior to the h.£aring, Grubb & Ellis Managi=ment Services, Inc., 
court appointed Rcc:civcr of the subject property located at 422.l Connecticut A~ N. W ., 
Wasbingto.o.. D.C., tbroagh im attorney Iames Sadowm, Es~ of the law firm o<~ 
Delonnc and Luchs. I.LC, moved to intervene in thi3 action. and bc permitted 1:0 vrescat 
evidence and testitnony at this hearing. The Receivt;Z" comcnded that it bad a i:Iesr interest in 
the proceedings l-Jeranse the lessor of the premises obtained an imp-coper certificate of 
o~~ and rhe sub-lessor then "Pii1Ybacked."' UpOn the.unproperly issued·Cettific:ate of 
~ and obtained their own ~cate of Oco1p.1ncy for an "Automobile Service 
Center". Th~ (ALJ) after beariag the protrers of aU _parties involved den.led 'tbis motion thereby 
. disa1Jowl.ng intervell.tian aod proceeded with th,! hearing on the meri.U .. 

Whether Respondent~ opemting an automobile re,;,air business on April 277 1999, ar 
4221 Connecticut AVClllle, N.W. 'Without a Certificate of Occupancy in violation of Title 11 
DC.MR 3203.1? 

FINDINGS OF FACT 

After a careful evaluation 8tld analysis of the evidence and information, t!le ALI finds as 
a matter of fact that:. 

l. Respondent .Kari Brotbe:s is in.:~=ed \lilder the laws ofme·District of Columbia.. 8lld 
ls located a.t4221 Connecticut A~N.W., (bascmeni:lcvel)N.W., Washingr.on, D.C. 

2. On August 12, 1998. Certificate of Occupancy No. B0018i657 '\""YaS is5\led ta the Kuri 
Bro~ Inc: . • , 422 l Conaac:ticut A'Wl1Il4 N. W., (basement I=vel) for the purpose of 
operating an "Automobile Service Cen.t~i". ( Oov't. Exm"bit No. 3A) 

3. The subjeet p,opeitf loc:.ted at 4221 CollllCCticut Avenue, N.W. Washington D.C. is 
loca:red ill a C-3-!t, zone area., and is owned by Koo Yuen I Vm Ness Incoqx:,rated. 
Respondent Kurl. Brothers., Inc. has subleased its ba.,e:mcm space ftom Koo Yuen/Van 
Ness In~ . 

4. The subj~praperty located at422l CoimecticutAve .• N.W .• is under die control of 
Orubb &. Ellis ~gcrneat Service, Inc., ... vho "M9:e appointed receivers on January K7 
I 998, by the D.C. Superior Court to rnaoaa= the premises. 

S. Toe Zoning R.esulations disti1'1,guish.ed between a reps.1r ga.r..ge and a retail use, and the 
sale of automobile aieciessories itlcluding wtailation. (f esmnony of.Inspector Rockett) 

,..,_, ..... ,/\,. •"-""" -
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12. The puzpose of the D.C. ~oing tegulati.ous u to ~e the protection o!the health 
w.t~ md sa:rety of tlie public by bring order to the location o!businesses and 
~idential dwelli12gs. 1n th.a instant ~ "bpair GarageJ/ Automobile Set-Vice 
Ccro.ta:i" p-oduce exhaust fumes, noise a.ad pollution. This is the :ra.son .such entities 
are. \ccatcd. in indilstrial Zot:Jcs. 1tBJ:pai:r Garage,/ A.uton:wbilc Service Centers" are 
int~bangublc: terms. and man the same thing. Therefore, th.ty should be treated as 
the same entity. 

13. f'~ t.:> 'title 11 DCMR 3203.1, it i.s unlawtu1 ta use any S'tt'Uctme, laD.d. er any part 
of uy structare,. or Jill1d foe aa.y pmpose otht:r that a~ &anly dwelling until a 
Cenifica.te of Occupa.tu:y has been issued tD the person stating that tbe use complies 
with the p.rovirion ot'this dtle md theD.C. building code. 

?4. The AL.J concludes that the subject Building is zoned C-3-A, which pemuts specific 
service,, ietail,, aDd residential uses as a matter of right. Under the D.C. Zoning 
Re~tions, a repair ~a.rage is not permitted use in a. C-3-A zone area. "Repair garage 
is deimed in the Zoning bgulations as a building or other strw:tw:e, or pan of a 
bw1~ or structun!, with facilities frR !ha repair of ,notor vehicles, including body and 
fender repair, painting, m)'\nildi:ag, recouclitio~ upho.1.s'-..e~. eqcippi.ng. or o~ 
motor vehicle:~• or tepair acri-vitics. 

15. Pursuaac to 1I D.C.Mll. §199~ pp. l-17 (.fuly 1995) (Definitions). a .repair gara&e i.s 
only permitted as s. matter af tight in the C-M Industtiai Disttjct, and i.5 subject to the 
staDdard ofextemal cffi:cts, .i.rzcludiDS' .aoise, emissions offwnes, vibrations, and or.be:. 
~tetnal etf'ects. 

16. The AJJ &ds the te:;tarnenraxy and documentaxy evi~ of'tl-.e Gov~nt witness~ 
to be very credible 

1 7. Respondent is a vio la.tiou of 1 l OCMR. 3203 .1, by operving his &lJ.tomobile ~air 
garage at 4221 Connecticut Avm\Je. N.W. Washulgton~ D.C. "..,'itbout a Ccrtiii~ of 
Occupancy wbich~pc:rmits such ~on.. 

ORDER 

Th~fote it is Ordered this l -r, day of t>ccembCT 1999, th&t NOI#Oll.834 is hereby and the 
same .is Upbald. Fine imposed is $500.00, Cou..'"t cost is $4-0.00, for at total ~ssment of 
S:540.OO made payable t:c the Distdc:t ot Columbia Treasurm. 
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6. On April 27, 1999, OCR.A's Zoning impect:ct YvoJJDe Rodette c:onductecf an inspection 
of Respondent'& business and personally observed Respondent's employees working en 
a.momobiles: ~S head lighl3 and engagiqg in v.nder the hood mc:c.ba.oicaL tcp4Lr 
work. As a conseqt,encc, NOI #03283 1n the amaunt cf SS00.00 was issued to 
Iuspondem. (Testimony of Inspectm: Rockett) 

7. Respaodent's automobile~ garage is !ccated in a zone C-3-A.uea in Washmgto~ 
D.C., and, Zone C-3-A does not permit the operation of an autcnnobilc"-repai:r garage. 
Only areas Zoned for C-M industrial will permit th4! operation of aa ama01obile repair 
garage (Testimony oflnspec:tcr Rockr;tt) 

8. Res_po:cdcnt is engaged. in the bn,iuss of offering automobile repair services ho"W"CVCr. 
Respondent does D0t have a c::crtificata of occupancy which pemrit:s the oper.m021 of an 
automobile repair garase at i-m current location. (rc::5timony of ID.specter kocke.tt and 
GoY't. Exhibit #3A & SB) 

CONCLUSIONS OF LAW 

9. The Re3p0nderlt has an invalid Certificate of Oa:upancy for an "Auto.I?lobile Scrv.icc­
Centu."' While an "Automobile Semce Center'' i5 not a. defined or rccogni2,:d term 
under the D .C. Zoning R.cguladoas. ?be wm denotes the same type- of acti"1ty which .is 
prohibited in a C-3-A .20.a.cd ~ repair garage," 

10. The cunent and longstandina U3C of the ba,et'Q.Cllt space at the subject pr<:>perty bas been 
as au amomobill! ttpair garage. In a previous ~ision acd Order issued November 22. 
1992, AU R.ohulamin Quan.de!' nisde a finding that~ the l~r, Mt. Yw::n/Vari Ne$$, 
Ice. operated. an automobile mpiur prage in the ba.sctncnt of the propezty without a 
valid Cuti:fk:ate of Occupanc:y. This decision -was subsequently affhmed by the D.C. 
Board of Zoning Adjustment (BZA) in an opinion written March 30, 199S. 

11. On April 21, 1998,the lessor, Mr. Yuen/Van Ne.ss, L:::r.c., after the BZA ruled against him, 
filed a new app~cation for a Cc:nificate of Occu_pency and ind.icm.ed 'tbat the new 
opendion wccldbe an "Automobile Ser,,ic:e Ce:11m:r11 ewn. though no such 84 entity 
emted in the D.C. Zoning ~&"llations. The R.cspondcnt K:uri Brothers Inc, {~b­
l~r) has elected to "piaybackn upon this "Auromobili: Service Cc:nrm-" conc~pr used 
by inr. YUJ:DIV an N~ lncoi:ponted. 
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FURntER. ORDERED: that .R.espood~ I<llri Brothen, Inc Cease and Desist the: operation of 
irs Automobile repair gmage at 4221Co.DDCCtieut Avenu.e. N. W.,. uIJtil such time. that its obtains 
an exc:cption from tbe Discrict of Col~bia BQard of Zcu.ing Adjustnxat. 



. - .. _ .,, ..... 00,1#0 

GOVl. .. ...i.iMENT OF nm DISTIUCT OF c<,...,(JMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

OFFICE 01' AD.roDICATION 
941 NORTH CAPn'OL· STREET, NE ROOM 9100 

P.O. BOX#l7149 
WASHINGTON~ DC 20013--7200 

TELEPHONE (lOl) 442 .. 9167 

NOI No: ~ .J':::J O 3 tf 

CTR,TIFICATE OF SERVICE 

.@Ol8 

I hereby certify that the attached Decision. and Order rendered on ---...--+=-;....;..-----
for the above refe~ced ease was Mai1ed postage prepaid on --~~--4:4----
to the respondent at the address listed above. 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

*** 

Appeal No. 00-0001 (No. 99-OAD-1821-E) of the administrative determination of Lennox J. 
Simon, Attorney Examiner/ ALI, Department of Consumer and Regulatory Affairs ("Appellee"), 
Office of Adjudication, made on December 27, 1999, finding Kuri Brothers, Inc. ("Appellant") 
in violation of 11 DCMR § 3203.l - Building used as other than a single family dwelling 
without a certificate of occupancy (Auto Repair Garage). 

DECISION AND ORDER 

This case involves a notice of infraction (#0033729) for operating an automobile repair business 
without a Certificate of Occupancy, in violation of 11 DCMR § 3203.1, on April 27, 1999. The 
notice of infraction was issued pursuant to 11 DCMR § 3203.1, which prohibits the use of a 
building as other than a single family dwelling without a certificate of occupancy. 

This matter was heard on August 11, 1999. The opinion of the Administrative Law Judge 
("ALJ") assigned to this case, Mr. Lennox J. Simon, was issued on December 27, 1999, upheld 
the issuance of the notice of infraction. 

On March 19, 2002, a hearing on this appeal was held before the Board. Representing the 
Appellant was Tamir D. Damari, Esq., from the Law Offices of Stanley H. Goldschmidt. 
Representing the Appellee was Matthew J. Green, Esq. 

Requests for intervention were submitted to the Board by ANC 3F, Van Ness South Tenant's 
Association, Inc., and Charles E. Smith Residential. All three requests were denied during the 
Board's March 19, 2002, hearing by a vote of 3 to 1 to 1, with one member not present, not 
voting. 

At its decision meeting of April 2, 2002, the Board voted 3 to O to 2 to grant the appeal, with two 
members not present, not voting. 

Background 

On August 12, 1998, Certificate of Occupancy No. B00181657 was issued to the Kuri Brothers, 
Inc. at 4221 Connecticut Avenue, N.W., basement level, for the purpose of operating an 
"Automobile Service Center" in a C-3-A District. The term "Automobile Service Center" is 
neither used nor defined in the Zoning Regulations. The ALJ for this case found that an 

4414th Street, N.W., Suite 210-S, Washington, DC 20001 (202) 727-6311 
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"Automobile Service Center" was the same thing as a "Repair Garage" 1 and that both terms 
should therefore "be treated as the same entity". (Finding of Fact #12). 

The ALJ also found that the Appellant had an invalid Certificate of Occupancy (Conclusion of 
Law #9) noting a Repair Garage is not permitted as a matter of right in a C-3 District. The ALJ 
therefore concluded that the Appellant was operating his automobile repair garage "without a 
Certificate of Occupancy which permits such operation" (Conclusions of Law # 17) and upheld 
the notice of infraction. 

DECISION 

This appeal of the ALJ' s decision was brought pursuant to the Department of Consumer and 
Regulatory Affairs Civil Infractions Act of 1985, effective October 5, 1985 (D.C. Law 6-42; 
D.C. Code § 2-1803.01, et seq. (2001)) ("Civil Infractions Act"). The Board's review is based 
on the record established before the ALJ. The Board "shall set aside any ... order that is without 
the observance of procedure required by law or regulations ... or any order that is unsupported 
by a preponderance of the evidence on the record:" D.C. Code§ 2-1803.03. 

The first issue confronted by the Board in this appeal was whether to grant requests for 
intervention by a citizen group, a real estate company, and the local ANC. All three requests 
were denied. Neither the Civil Infractions Act nor the Zoning Regulations2 provide for 
intervention in civil infraction appeals. 

This action is an appeal of a civil infraction fine, which was assessed only against the Appellant. 
Moreover, even if there was an interest at stake, the requestors did not go so far as to assert that 
DCRA could not adequately protect their interests. 

Turning to the merits_ of the appeal, the Board finds that the ALJ for this case erred in upholding 
the notice of infraction issued to the Appellant because DCRA did not observe the procedure 
required by DCRA' s own regulations. 

As stated on the notice of infraction, the Appellant was cited for "Operating an Auto Repair 
Business [without] a Certificate of Occupancy", in violation of 11 DCMR § 3203.1. The 
Appellant was issued, and submitted into the record a copy of, its certificate of occupancy for 
"Automobile Service Center". Because the ALJ concluded that the Automobile Service Center 
and Repair Garage are one in the same, and that Appellant was operating a Repair Garage on his 

1 Repair Garage is defined as "a building or other structure, or part of a building or structure, with facilities for the 
repair of motor vehicles, including body and fender repair, painting, rebuilding, reconditioning, upholstering, 
equipping, or other motor vehicle maintenance or repair." 11 DCMR § 199.1. 

2 The Zoning Regulations provide for intervention in limited circumstances, in the Board's discretion, in appeals 
under the Zoning Act, D.C. Code § 6-641.07(t) and (g)(l) (2001), the representation or administration of the 
Zoning Act, 11 DCMR § 3112.15, but do not expressly provide for intervention in civil infraction appeals which 
were brought under the Civil Infractions Act, D.C. Code §§ 2-1803 .02. 
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premises, the ALJ should have concluded that the Appellant's use was covered by its existing 
Certificate of Occupancy. Thus, the notice of infraction was issued in error. 

The ALJ strays from the proper course when he declares in his order that the Appellant's 
Certificate of Occupancy is invalid. Although it is true that a Certificate of Occupancy cannot be 
issued for a Repair Garage in a C-3 District without a special exception, it is not within the 
ALJ's purview in this case to declare the Certificate of Occupancy to be invalid. Doing so is 
akin to revoking the certificate, which can only be done through the proper procedures. 

Section 118.4.3 of the District of Columbia Construction Code Supplement (1999), title 12, 
DCMR, provides that "Any certificate of occupancy ... shall be revoked by the Director, after 
notice, ff due to any material circumstance, it is found to have been issued in error." Such notice 
is not only required by the above regulation, but also by the Due Process clause of the 
Constitution. See, e.g., Transportation Leasing Co. v. Department of Empl. Servs, 690 A.2d 487 
(D.C. 19~7) ("We have held that in general, an individual is entitled to fair and adequate notice 
of administrative proceedings that will affect his [ or her] rights, in order that he [ or she] may 
have an opportunity to defend his [or her] position.") (quoting Ridge v. Police & Firefighters 
Retirement and Relief Bd., 511 A.2d 418, 424 (D.C. 1986). Any such revocation may then be 
appealed to the Board. Section 118.5 of the District of Columbia Construction Code Supplement 
(1999), title 12, DCMR; D.C. Code§ 6-641.07 (2001). 

The Board wishes to stress that DCRA therefore has a remedy in this situation, i.e., it may 
revoke the Certificate of Occupancy, after giving notice. However, issuing a notice of infraction 
for not having a Certificate of Occupancy before the revocation procedures are completed is 
premature. 

Based on the above, it is hereby: 

ORDERED that the appeal is GRANTED and the decision of the ALJ is REVERSED. 

Vote: 3-0-2 (Geoffrey H. Griffis, David W. Levy, and Curtis Etherly to Grant; Carol J. Mitten 
not present, not voting; Anne M. Renshaw not voting, not having heard the case). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

Each concurring member has approved the issuance of this Decision and Order. 

FINAL DATE OF ORDER __ NA.....;__Y _2_2_200_2_ 
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New Customer: 

EXHIBIT II A" 

NESSAUTOC 
4221 Connecticut Av ... N.W. 

_, _,,,,,,,., 
,,,,,.. 

I ~-
We the management at VAN NESS AUTO CARE invite you to use our 

AUTOMOBILE SERVICE CENTER We assure you our services will be satisfactory and 
our personnel courteous. 

, • -·•-·.-,.,.,...,., ...... ,• •T•\i';·,;•·•,t~ ......... ~,. ·,.· ·., ... ). , 
. .· Our highly qualified teclmicians service each car in our2'1.tia)tIBCIUlY~'~,~ 

of the art equipment provides us with the essential tools for servicing your cars needs 
throughout the years. VAN NESS AUTO CARE services manufacturer's 
recommendations for extended warranties with quality workmanship that allows for 
same day service. 

We hope you give us the opportunity to earn your trust and become your regular 
service center. 

Sincerely, 

Chris Kuri and the staff at Van Ness Auto Care 



21 
SERVICE 

BAYS 

FOREIGN & DOMESTIC CAR SPECIALIST 
LATEST DIAGNOSTIC • TUNE-UP • BRAl<ES 
EXHAUST • ALIGNMENT • TRANSMISSION 
ELECTRICAL • DETAILING • TOWING SERVICE 

RE 
4225 Connecticut Avenue. N.W. 

Washington, DC 20008 
Across from UDC i!., Next to Van Ness Metro 

Tel (202) 966-5955 

l-\NC 3F, P.O. BOJ~ 39290, Washington, DC 20016-9290 
email.- anc3f@juno.com 

web site: ww1N.anc3f.org 
Phone: 202.362.6120 ,., Fa,': 202.686. 7237 
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