GoOVERNMENT OF THE DISTRICT OF COLUMEBIA
BOARD OF ZONING AGJUSTMENT

KOO L. YUEN AND
VAN NESS INCORPORATED

APPELLANT.

v. BZA-NO. 93-0006-CI
(OAD NO. 92-1683-E)

DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS (DCRA)
APPELLEF.

ION AT

PROCEDURAL MATTYERS:

Appellants filed a notice of appeal on December 22, 1992 from the ALJ’s decision upholding
DCRA's fine. Appeliants filed 2 second notice of appeal on May 28, 1993 from the ALI's

decision not to grant a stay of his 1992 order pending appeal. A transeript of those proceedings -

became available in February 1994. On April 8, 1994, 2 Motion to Intervene was filed by the
Advisory Neighborhood Commission (ANC) 3F, JMB/Van Ness Limited Partnership, and Van
Ness South Tenants Association, Inc,, to which appellant objectad. The Moton to Intervene was
granted. On December 6, 1994, appellant fled 2 Motion for Extension of Time to File Argument
and Motion for Omal Argument, to which the intervenors objected. The Motion for Oral
Argument was gramted. On Januay 3, 1995, the iatervenors filed a Motion To Strike the
appellant’s Opposition to Motion for Intervention and Reply to Opposition of Movant
Intervenors. The intervenors' Moticn, 10 Strike was denied.  On Jaguary S5, 1995, appellant
requested 30 minutes for each side to present oral argument, which was objected to by DCRA
and the intervenors. The request was denied.

Board of Zoning Adjustment
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DE N

This case involves fines acd sanctions levied on appellant for operating 2 repair garage
without a certificate of occupancy. (11 DCMR 3203.1). This matter was heard on May 20,
1992, before Administrative Law Judge Rohulamin Quander (hereinafter “The ALJ™ of the
Office of Adjudicarion, Deparment of Consumer and Regulatory Affairs. The Decision and
Order of the ALJ, dated November 23, 1992, affirmed the Notice of Infraction; fined the
appellant a total of $525.00, which ineluded $25.00 court costs; ordered that the Budlding aad
Land Regulation Administratior, DCRA, vacate Certificate of Occupancy No. B156845; and
ordered the appellant to immediaraly cease and dasist the operation of the amtomobile repair
business at 4221 Connecticut Avenue, N.W., until such time as a proper certificate of occupancy
is obtained. On February 23, 1993, the ALJ denied all post hearing motions. The decisions of
the ALY came 1o be heard before the Board of Zoning Adjustment (BZA) on April 3, 1995, on
the transcripts of record, the briefs filed, and arguments of counsel. For the reasons set forth in
this Decition and Order, the BZA, affirmed the decision of the ALJ and denied the appeal.

The appellant was charged with a vioclation of 11 DCMR Section 3203.1 for using the
premises of 422] Comnecticut Avenue, N.W._, Washington, D.C. as a repair garage without &
certificate of occupancy. The general prior use of the property had been an auromobile
dealership with an sutomotve service facility in the bassment level. The appellant coatends that
in 1989 he went to obtain a certificate of occupancy and described the intended use of the garage
to the zoning staff person as an automotive service station. He claims that at thar time, he was
told that the usc he described was a matter-of-right use permirted in a C-3-A 2one and, therefore,
he applied for and was issued the type of certificate of occupancy that the staff person directed
him to obtain (Certificate of Occupancy number B156843, “Ratail Sale of Automobiles and
Accessories Including Installation™). In 1990, the appellant was cited for a violation of 11
DCMR 3203.1 after an inspector gbserved an amuto repair shop with 15 repair bays being
conducted on the premises, which exceeded the use permimed by the cegificate of occupamcey

that appellant had been jssued. The appellant was ordered to pay $525.00, which included court,

costs for operating an automobile repsir garage withour a certificate of occupancy. On March
13, 1992, a citation was issued after the garage was again visited by a DCRA inspector. On his
visit, the inspector observed 15 repair bays, car parts, tire storage, and a total of 14 cars. Upon
further inspection, he found that Cerrificate of Occupancy No, B156843 was for “Retail Sale of
Automobiles and Aceessories Including Installation” and did not authorize an muromobile repair
shop. The inspector fel that what he observed amounted to major repair work constmuting an
mutomobile repair shop, far exceeding the sale and installation of car accessonies peruirted by the
certificate of occupancy. Appellant claimed that he was providing only minor repairs and tha:
these minor repairs were similar to those performed ar othar automobile repair garages which had
similar certificares of occupancy and were actually located in more restrictive zones. He further
claimed thar most of his repair activity mvolved the installation of accessaries for the vehicles a
his shop. Appellant did admit, however, that he sold an average of only four cars per month.

02/04/00 17:32 TX/RX NO.3140 P.006




BZA NO. 93-0006-CI
OAD NO. 92-1633-E
PAGE NO. 3

The citation charged appellant with “operating a repgir garage without a certificate of
occupancy” in motion of 11 DCMR 3203.1. This martter was heard by the ALJ on May 20, 1592,
and the Decision and Order issued by the ALJ on November 23, 1992 determined thar: the
appellant failed to reflect the diverse namre of the business he was undertalking when first
obrtaining his certificate of octupancy; the eppellant's clairn of operating an automobile sales
business is a fiction; and, the appellant operates an automobile repair business as his principal
business for which he does not have a certificate of occupancy. Therefore, the ALJ coacluded
that the appellant was fully liable for violation of the certificate of occupancy laws of the Districr
of Columbia for operating an automobile repair business without a valid certificate of occupancy.
The appellant filed a timely appea] with this Board. The ANC-3F, JMB/Van Ness Limited
Partnership and the Van Ness South Tenants Association, Inc. wére permitted to intervene in this
case and presented both their and the government's ¢ase during oral argmments,

On appeal, the appellant contended that the ALJ erred in detexmining that provision of minor
automobile maintenance services is a use unauthorized by a certificate of occupancy for “Rerail
Sele of Automobiles and Accessories, Including Installation.” To suppert his claim, appellanr
advanced arguments to the effect tha: the Zoning Administrator had long interpreted the Zoning
Regulations as allowing uses like hig (claiming the language in the Zoning Regulations clearly
encompasses tires and baneries as being in the ¢lass-automobile accessories); other similarly
operated facilities thar perform the same fumedons as does appellant’s facility ars permitied to
operate under a less restrictive C of O; the ALJ did not consider the evidence; autormobile
accessories is a term of art in the automobile industy; under the restrictive interpretation applied
by the ALJ, many other auto businesses would now have 1o obtain new certificates of occupansy;
and, it is passible to have muitiple principle uses for a business, as long as they are all permitted
Zoning uses.

The intervenors argued that repair is the primary vse of the premises. The intervenors
presented two responses to the appellanr’s argument thAt the Zoming Regulations were
misinterpreted. First, the intervenors contended that the Zoning Regulations were correcily
interpreted by the ALJ. To support this contention, they offerad the following arguments:

a) The Zoning Regulstions, a3 enacted by the Zoning Commission, distinguish
between & repair garage and the retail use and sale of automobile accessories
including-installation. There is, however, no evidence thar the appellant is selling
auto parts. [nstead, the intervenors believe that he is selling the service or
automobile repair.

b The sale of aomobile accessories is listed as retail use; however, what the
appellant is operaring is a service establishment.

c) The amempt to pass out catalogues and other svidence which appellant presented
is an attempt to introduce new cvidence which is not of record, was not of record
below and therefore, should be rejected and not considered.
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d) The record clearly reflects that the principal activity in the establishment is not
retail sale of automobile parts or accessorics. Instead, the parts or accessories are
incidental to providing the advertised service of different kinds of automobile
gervices Or repairs. This is not a permitted use.

e) The previous user of the basement, the automobile dealership, had actually
accupied twa ta three stories of the structore, not just the basement. Therefore, in
terms of previous uses, the repair garage was an incident to the pexmined use of
an automobile dealership. Thus, in regting just the repair garage premises and
using it only as such, the appellant has made the garage into the primary use and
tt%emeofmmdmaccﬁwduminddmﬂluse. This coustitutes a change
of use.

b)) There is no evidence of record that the appellant is selling auto parts, but there is
evidence of advertised repair service, In addition, the appellant does ot deny that
the advertisement is for an automobile repair service.

The intervenors further argued that this appeal was brought in an fmproper forum. The
Board is being asked 10 reimterpret Zoning Regulations. This action, therefore, should be
appealed under the Zoning Ensablicg Act and nor the Civil Infractions Act. Thus, it is
unnecessary to determine whether the interpretation of the ALY was correct.

The intervenors” final argument was that the appellant’s actions denied the community e
special exception hearing ar which time they wonld have been given the oppornmity to express
their beliefs as to the impact of the use on the surrounding arsa.

The Board rejects the appeilant’s argument and notes that the appellant’s establishment is
clearly a repair shop based on the evidence and testimony as 1o the exqeut of the repairs done,
New evidenice presented by the appellant ¢canmot be admitred, as this is not a de novo hearing. In
addition, the neighbors’ concemns regarding appellant’s disregard of a previous notice of
infraction is a factar 10 be considered. This Board concludes that the ALJ correctly determined
that there was sufficient evidence 10 establish the fact that the sale of antomobiles was tncidental
to the other uses of the premises. Therefore, even if accessaries were sold, their sale and
mstallation was merely incidental to the real and principal use of the property, repair. The Board
further concludes that the ALY was correct to conclude that this was not a car dealership of any
sort, nor was this establishment operated for the principal use of sale of accessories. Therefore,
the ALJ did not err in detenxining that the scope and type of automobile repair and mainrenance
services provided by the appellant was not authorized by a certificate of occupancy for “Retail
Sale of Automobiles and Accessories, Including Installazion.” The evidence of recard supports
the ALY's finding that sale of sutos and sccessories are incidentsl to the principal use of the
premises as a repair shop. This, in and of itself, is a safficient basis upon which to conclude that
the type of certificate of occupancy appellart had was improper.
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ORDER

The Board notes that the appellant had continued to operare his facility and therefore, the
Board’s takes no a::tmnonthcappal of the ALYs decision 10 deny the appellant’s Moton o
Clarify Order or Stay of Sanctions Pending Appeal.

Having considered the record of the hearing before the ALJ -and the décision of the ALY, ths
Board of Zoning Adjustment finds that there was substantial eviden¢e to support the decision and
the amount of the fine. Accordingly, the Board of Zoning -Adjustmént ORDERS thar the
decision of the ALJ be AFFIRMED.

VOTE: 3-0 (Laurz M. Richards, Maybelle Taylor Bennett, Susan Morgan Hinton, Crig Ellis
to affirm; Angel F. Clarens to affirg by absentes vote)

BY ORDER OF THE BOARD OF ZONING ADJUSTMENT

MADELIENE H DOBBINS
Director

FINAL DATE OF ORDER: MAR 30 B8

bza93-0006-C1/AZ/LIP
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BEOARD OF ZOMING ADINUSTMENTY

BZA APPLICATION NO. 93-0006-C1
OAD NO. 92-1683-E

As Director of the Board of Zoning Adjustment, [ certify and artest that on
MAR 30 o8 a copy of the decision entered on that date in this matter was
maﬂedﬁmdus.pomgeprepmdmmhparqrinthisme,andwhmshmdbﬁow

W. David Watts, Direetor Koo L. Yuen
Deparmment of Consumer and 4225 Comnecvcut Avenue N.W,
Regulatory Affairs Washington, D.C. 20008

614 H Strest, NNW,, Suits 1120
Washingron, D.C. 20001

Qffice of the Corporation Counse!
Consumer Affaire Division

441 4% Swect, N.W., Sixth Floor
Washingron, D.C. 20001

Charles R. Braum, Fsquire
3816 Windom Place, N.W.
Washington, D.C. 20016

Peter T. Meszoly, Esquire

William Utermohlen, Esquire
Beuchert,-Egan and Smith

1775 Pennsylvanja Avenue, N'W_, Suite 400

‘Washington, D.C. 20006

Charlotte Parker, Esquire
Assistant Corporation Counsel
441 4® Swreet, Room 6N13

Washingion, D.C. 20001 : )
.--""" .
Aﬂ:ﬁ‘tadBy-

MADELIENE H. DOBBINS
Direetor

Date: MAR 30 1988
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January 21, 2000

Mr. Arxrmando M. Lourenco

Adminietrator, Building and Land
Regulation Administration

Department of Ceonsumer and
Regulatory Affairs

541 North Capitol Street, N.E.

Room 2000

Washingten, D.C. 20002

Re:

Dear Mr. Lourenco:

This law firm represente Grubb & Ellis Management Services,
Inc., the Rasesiver appointed by Court ordexr to manage this
commercial property cwned by 4221 Connecticut Avenue Associates
Limited Partnership (“Landlord®).

Qn behalf of the Receiver, I went to bring to your immediate
attention and enlist the Department of Consumer and Regulatory
Affair’s (*DCRAY) aseistance in responding to a serisus and
longstanding public health and safety issue. The Propexty is
leased by the Landlord to Van Neses, Inc. (“Tenant”) and curtently
occupied by Kuri Brothezrs, Inc. which purports to be an
authorized subtenant ("Subtenant”). The Property bhas been uged
continuously in violation of the Zoning Regulations which
prohibit an automobile repair garage in a C-3-A zone.
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GreeNsSTEIN DELORME &LucHSs, P.C.

Mr. Armande Loursnco
January 21, 2000
Page 2

This illegal use of the property as an automobile re?air
garage with fifteen (18) sexvice bays has been on-going singe at
Jeast 1590 when the Tenant was first fined for operating without
the required certificate of occupancy. Again, in March 19892, the
Tenant was issued a citation for operating the same prohibited
sutomobile repair garage. On May 20, 1392, the Qffice af
Adjudication found the Tenant bad been coperating an automobile
rapair garage without a certificate of occupancy and ordered that
such use immediately cease and desist., Subseguently, after years
of procedural delays by the Tenant, the Board of Zoning
adjustment on March 30, 1998 upheld the decision of the Office of
Adjudication. Copy of BZA Orxdexr attached.

By order dated Dmcember 27, 1999 (attached), the Office of
Adjudication once again found that the Property was being
occupied illegally: this time by the Subtenant. Specifically,
the order held that the Property was being used as an automobile
repair garage which is not permirted under the D.C. Zoning
Regulations, 11 DCMR 741, without a valid certificate aof
occupancy. FPurther, the Administrative Law Judge ordered the
Subtenant to cease and desist operations at the Property unless
and until it obtains special exception approval for use of the
Property from the Board of Zoning Adjustment:. - To date, the
Subtenant continues to operate the illegal automocbile repair
garage at the Property.

For at least tem (10) years, the Tenant angd itg successor
have been operating an automobile repair garage at the Property
illegally despite the District‘s on-going enforcement sfforts.
This is not simply a technical violation, but a substantial and
delibherare pattern and practice of illegal conduct which poses an
on-going and increasing public health and safety danger. ‘It is
the Receiver’s concern that these inberently dangerous industrial
activities are taking place in the basement of a building in
close proximity to a high density residencial area in such a way
as to pofe imminent safety concerns to the repair woxkersa,
occupantse of the adjcining residential and commercial buildings
and the community-at-large.
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GREENSTEIN DELORME & Lucks, P.C.

Mr. Armando Lowrenco
January 21, 2000
Page 3

The Receiver ig pursuing all its remedies under the lsase to
correct this serious giruation, but believes that the full range
of enforcement measurez, including health, fire, environmental,
building and other zgency inspections are warranted to address
thie seriocus public safety condexrn.

At your earliest opportunity, we would like to meet with you
and the members of DCRA’s compliance and inspection sectioms to
discuss the appropriate enforcement measures. I will caoncact
your office to get up this meeting as scon as possible,

Very truly yours,

Jahn Patrick Brown, Jr.

JPB/dmh
Enclosure 3434

cc: The Haonorable Anthony A. Williams
The Homorable Kathy Patterson, Ward 3, City Council
Mr. Lloyd J. Jordaa, Dir.. DCRA
. Vincent Ford, HOCRA
Mr. Philip RKogan., ANC 3¢
Ms. Priscilla M. Ford, Grubb & Ellis (w/o ancl.)
Abraham J. Greengtein, Esqg. (w/o encl.)
Richard W. Luchs, Esqg. (w/o sncl.)
Jawmes D. Sadowski, Bsg. (w/o encl.)
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADIUDICATION
941 NORTH CAPITOL STREET, N.E, SUTTE # 9100

WASHINGTON, D.C. 20002
TEL. (202) 442-8167

DEPARTMENT OF CONSUMER AND

REGULATORY AFFAIRS
Petitioner Case No. $9-OAD-1821-E
Citation No. 032834
V.
Kuri Brothers, Incorporated
Respandent

DECIS[ON AND ORDER
Procedural History

Respondent Kuri Brothers Incorporased, was issued Notice of Infraction #033729 of
April 27, 1999, for operating an automobile repair garage within a2 C-3-A zoned area without 2
Certificate of Octupancy. At the request of the Respondent, a hearing was held before the
Honorable Lennox J. Simon, Administrative Law Judge (ALY), D,C. Department of Consumner
and Regulatory affairs (DCRA), Office of Adjudication (OAD) on August 11, 1999, The
hearing was couvened pursuant to DCRA Civil Infractions Act of 1995, D.C. Law6-42, D.C.
Cade6-2701¢t seq; and the D.C. Administrative Procedures Act, D.C. Code, Sec. 1-1501 etseq

Present at the bearing were: Yvonne Rockett, Zoning inspector; Tare Bello, Zoning
technician; Michael D, Johnson, Zoning Administrator; Matther Green, Jr, Esquire, Coun_sel for
DCRA; Priscilla M. Ford, Receiver / intervener; Pet Brown, Esquire and James Sadowski,
Esquire, Counse! for Receiver; Kris Kuri, Respondent; Stephen Hessler, Esquire, counsal t0
Respondent; and Koo Yuen/ Vaness, Incorporated, Respondent’s landlord.



o

As a preliminary matter Prior to the hearing, Grubb & Ellis Management Services, Inc.,

court appointed Receiver of the subject property located st 4221 Connecticat Avenue, N. W,
Washington, D.C., through its atromey James Sadowskd, Esquire, of the law firm of Greenstein,
Delorme and Luchs, LLC, moved 1o intervene in this action, and be permitied to present
evidence and testimony ar this hearing. The Reesiver conrended that it had a clesr interest in
the proceedings because the lessor of the premises obtained an improper certificate of
occupancy, and the sub-lessor then "piggybacked™ upon the improperly issuéd Certificate of
Ortcupancy and obtained their own Certificate of Occupancy for an "Automobile Service
c_m:a-". Th? (ALJ) after bearing the proffers of all parties involved denled this motion thereby
.disallowing intervention and proceeded with the héaring on the merirs.,

ISSUES PRESENTED

Wbethzr Respoodent was operating an automobile repair business on April 27, 1999, at
4221 Connecticut Averme, N.W., without a Certificate of Occupancy in violation of Title 11
DCMR 3203.17?

FINDINGS OF FACT

After a careful evaluation and analysis of the evidence and information, the ALJ finds as
a matter of fact thar:

Respondent Kuri Brothers is incorporated under the laws of the District of Columbia, and
1s locared at 4221 Connecticut Avenue., N.W., (basement level) N.W,, Washington, D.C.

2. Om August 12, 1998, Certificate of Occupancy No. B00181657 was issued to the Kuri
Brothers, Inc_ at 4221 Connecticut Avenue N.W., (basemert level) for the purpose of
operating an “Automobile Service Cenrer™. ( Gov't. Exhibit No.3A)

3. The subject property located at 4221 Connecticut Avenue, N.W. Washington D.C. is
locared in a C-3-A zone area, and is owned by Koo Yuen / Van Ness Incorporated.
Respondent Kuri Brothers., Inc, bas subleased its basement space from Koo Yuen/Van
Ness Inc, '

4.  The subject property located at 4221 Cannecticut Ave., N.W., is under the control of
Grubb & Ellis Management Service, Inc., who were appointed receivers on January &,
1998, by the D.C. Superior Court to manage the premises.

5. The Mngkegﬂaﬁmﬁs&mkhdmnampdrmmdammﬂuse,mdthe
sale of automobile accessories including installation (Testitony of Inspector Rocketr)

Am i d RN - . e . ==
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4.

16.

17.

The purpose of the D.C. zoning regulations is 10 insure the protection of the health
welfire and safety of the public by bring order to the location of businesses and
residential dwellings. In the instant matter "Repair Garages/Automobile Sexvice
Ceaters" produce exhaust finmes, noise and pollution. This is the reason such cntities
are located in industrial zones. “Repair Garages/Automobile Service Centers” are
interchangeable terms, and mean the same thing, Therefore, they should be treared as
the same enfity.

Pursuant t Title 11 DCMR 3203.1, it is unlawful to use any structure, land , ot any part
of any structure, or land for any purpase ather that a ope family dwelling untl a
Centificate of Occupancy has been issued to the person stating that the use complies
with the provision of this dtle and the D.C. building code.

The ALY concludes that the sabject Building is zoned C-3-A, which permits specific
service, retail, and residential uses as a maner of right. Under the D.C. Zoning
Regulations, a repair garage is not permitted use in a C-3-A 2zone area. "Repair garage
is defined in the Zoning Regulations as a building or other structure, or part of a
building or structure, with facilities for the repair of motor vehicles, including body and
fender repair, painting, rebuilding, reconditioning, upholstering, equipping, or other
motor vehiclc maintepance or repair activitics.

Pursuant to 11 D.C.M.R. §199,. pp. 1-17 (July 1995) (Definitions). a repair garage is
only permitted as a matrer of right in the C-M Industrial District, and is subject to the
standard of external cffects, including noise, emissions of fumes, vibrations, and other
external effects.

The ALJ 6nds the testamentary and doctraentary evidense of the Government witnesseas
to be very credible

Respondent is a violation of 11 DCMR 3203.1, by operating his sutomobile repair
garage at 4221 Connecticut Avenue, N.W. Washington, D.C. without a Certificate of
Occupancy which'permits such operation

ORDER

Thersfore it is Ordered this 27* day of December 1999, that NOI#032834 is hereby and the
same is Upheld, Fine imposed is $500.00, Court cost is $40.00, for at total assessment of
$340.00 made payable o the Distriet of Columbia Treasurer.
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11.
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On April 27, 1999, DCRA’s Zoning inspector Yvonne Rockette conducted an inspection
of Respandent’s business and personally observed Respondent's employees working on
automobiles: repairing head lights snd engagiug in vwader the hood mechanical repair
work. As a consequence, NOI #03283 in the amount of $500.00 was issued to
Respondent. (Testimony of Inspector Rockett)

Respondent’s automobile repair garage is locared in a zone C-3-A.area ia Washington,
D.C., and, Zone C-3-A does not permit the operation of an automobile repair garage.
Only areas Zoned for C-M industrial will permit the operation of an auromobile repair
garage (Testtmony of luspector Rocketr)

Respondent is engaged in the business of offering automobile repair services however,
Respondent daes hot have a certificate of occupancy which permits the operation of an
automobile repair garage at its current location. (Testimony of Inspector Rockett and
Gov't. Exhibjt #3A & 3B)

CONCLUSIONS LAW

The Respondent has an invalid Cerdficare of Oecupancy for an "Automobile Service
Center.” While an "Automobile Service Center” is not a defined or yecognized term
under the D.C. Zoning Reguladons. The term denotes the same type of activity which is
prohibited in a C-3-A zoned area, repair garage”

The current and longstanding use of the basement space at the subject property has beesn
as an awtomobile repair garage. In a previous Decision and Order issued Naovember 22,
1992, ALJ Rohulamin Quander made a finding that that the lessor, Mr. Yuen/Van Ness,
inc. operated an automnbile repair garage in the basement of the property without a
valid Certificate of Occupancy. This decision was subsequently affinned by the D.C.
Board of Zoning Adjustment (BZA) in an opinion written March 30, 1998,

On April 21, 1998, the lessor, Mr. Yuen/Van Ness, Inc,, after the BZA ruled against him,
filed a new application for 2 Certificate of Occupancy and indicated that the new
operation would be an "Aiuromobile Service Center” even though no such ea entity
existed in the D.C. Zoning Regulations. The Respondent Kuri Brothers Ine, (sub-
lessor) has elected to “piggyback” upon this "Automobile Service Center” concept used
by mr. Yuen/Van Ness, Incorporated.



-5.

FURTHER ORDERED: that Respondent Kuri Brothers, Inc Cease and Desist the operation of
its Automobile repair garage at 4221 Connecticur Averue, N.W., until such time that its obtains
an exception from the District of Columbia Board of Zouning Adjustment.
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GOVL..VMENT OF THE DISTRICT OF CGxUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADJUDICATION
941 NORTH CAPITOL STREET, NE ROOM 9100
P.O. BOX#37149
WASHINGTON, DC 20013-7200
TELEPHONE (202) 442-8167

NOINa:__# Z28 3%

CERTIFICATE OF SERVICE

I hereby certify that the attached Decision and Order rendered on / {é’«' 2/57
for the above referenced case was Mailed postage prepaid on /-:,g /cg 7/9 g
to the respondent at the address listed above.

: _for
, ChicE Administrative Law Judge




GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

* * K
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Appeal No. 00-0001 (No. 99-OAD-1821-E) of the administrative determination of Lennox JI.
Simon, Attorney Examiner/ALJ, Department of Consumer and Regulatory Affairs (“Appellee”),
Office of Adjudication, made on December 27, 1999, finding Kuri Brothers, Inc. (“Appellant”)
in violation of 11 DCMR § 3203.1 - Building used as other than a single family dwelling
without a certificate of occupancy (Auto Repair Garage).

DECISION AND ORDER

This case involves a notice of infraction (#0033729) for operating an automobile repair business
without a Certificate of Occupancy, in violation of 11 DCMR § 3203.1, on April 27, 1999. The
notice of infraction was issued pursuant to 11 DCMR § 3203.1, which prohibits the use of a
building as other than a single family dwelling without a certificate of occupancy.

This matter was heard on August 11, 1999. The opinion of the Administrative Law Judge
(“ALJ") assigned to this case, Mr. Lennox J. Simon, was issued on December 27, 1999, upheld
the issuance of the notice of infraction.

On March 19, 2002, a hearing on this appeal was held before the Board. Representing the
Appellant was Tamir D. Damari, Esq., from the Law Offices of Stanley H. Goldschmidt.
Representing the Appellee was Matthew J. Green, Esq.

" Requests for intervention were submitted to the Board by ANC 3F, Van Ness South Tenant’s
Association, Inc., and Charles E. Smith Residential. All three requests were denied during the
Board’s March 19, 2002, hearing by a vote of 3 to 1 to 1, with one member not present, not
voting.

At its decision meeting of Aﬁril 2, 2002, the Board voted 3 to 0 to 2 to grant the appeal, with two
members not present, not voting.

Background

On August 12, 1998, Certificate of Occupancy No. B00181657 was issued to the Kuri Brothers,
Inc. at 4221 Connecticut Avenue, N.W., basement level, for the purpose of operating an
“Automobile Service Center” in a C-3-A District. The term “Automobile Service Center” is
neither used nor defined in the Zoning Regulations. The ALJ for this case found that an

441 4th Street, N.W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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“Automobile Service Center” was the same thing as a “Repair Garage”' and that both terms
should therefore “be treated as the same entity”. (Finding of Fact #12).

The ALJ also found that the Appellant had an invalid Certificate of Occupancy (Conclusion of
Law #9) noting a Repair Garage is not permitted as a matter of right in a C-3 District. The ALJ
therefore concluded that the Appellant was operating his automobile repair garage “without a
Certificate of Occupancy which permits such operation” (Conclusions of Law #17) and upheld
the notice of infraction.

DECISION

This appeal of the ALJ’s decision was brought pursuant to the Department of Consumer and
Regulatory Affairs Civil Infractions Act of 1985, effective October 5, 1985 (D.C. Law 6-42;
D.C. Code § 2-1803.01, et seq. (2001)) (“Civil Infractions Act”). The Board’s review is based
on the record established before the ALJ. The Board “shall set aside any . . . order that is without
the observance of procedure required by law or regulations . . . or any order that is unsupported
by a preponderance of the evidence on the record.” D.C. Code § 2-1803.03.

The first issue confronted by the Board in this appeal was whether to grant requests for
intervention by a citizen group, a real estate company, and the local ANC. All three requests
were denied. Neither the Civil Infractions Act nor the Zoning Regulations® provide for
intervention in civil infraction appeals.

This action is an appeal of a civil infraction fine, which was assessed only against the Appellant.
Moreover, even if there was an interest at stake, the requestors did not go so far as to assert that
DCRA could not adequately protect their interests.

Turning to the merits of the appeal, the Board finds that the ALJ for this case erred in upholding
the notice of infraction issued to the Appellant because DCRA did not observe the procedure
required by DCRA’s own regulations.

As stated on the notice of infraction, the Appellant was cited for “Operating an Auto Repair
Business [without] a Certificate of Occupancy”, in violation of 11 DCMR § 3203.1. The
Appellant was issued, and submitted into the record a copy of, its certificate of occupancy for
“Automobile Service Center”. Because the ALJ concluded that the Automobile Service Center
and Repair Garage are one in the same, and that Appellant was operating a Repair Garage on his

! Repair Garage is defined as “a building or other structure, or part of a building or structure, with facilities for the
repair of motor vehicles, including body and fender repair, painting, rebuilding, reconditioning, upholstering,
equipping, or other motor vehicle maintenance or repair.” 11 DCMR § 199.1.

% The Zoning Regulations provide for intervention in limited circumstances, in the Board’s discretion, in appeals
under the Zoning Act, D.C. Code § 6-641.07(f) and (g)(1) (2001), the representation or administration of the
Zoning Act, 11 DCMR § 3112.15, but do not expressly provide for intervention in civil infraction appeals which
were brought under the Civil Infractions Act, D.C. Code §§ 2-1803.02.
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premises, the ALJ should have concluded that the Appellant’s use was covered by its existing
Certificate of Occupancy. Thus, the notice of infraction was issued in error.

The ALJ strays from the proper course when he declares in his order that the Appellant’s
Certificate of Occupancy is invalid. Although it is true that a Certificate of Occupancy cannot be
issued for a Repair Garage in a C-3 District without a special exception, it is not within the
ALJ’s purview in this case to declare the Certificate of Occupancy to be invalid. Doing so is
akin to revoking the certificate, which can only be done through the proper procedures.

Section 118.4.3 of the District of Columbia Construction Code Supplement (1999), title 12,
DCMR, provides that “Any certificate of occupancy . . . shall be revoked by the Director, after
notice, if due to any material circumstance, it is found to have been issued in error.” Such notice
is not only required by the above regulation, but also by the Due Process clause of the
Constitution. See, e.g., Transportation Leasing Co. v. Department of Empl. Servs, 690 A.2d 487
(D.C. 1997) (“We have held that in general, an individual is entitled to fair and adequate notice
of administrative proceedings that will affect his [or her] rights, in order that he [or she] may
have an opportunity to defend his [or her] position.”) (quoting Ridge v. Police & Firefighters
Retirement and Relief Bd., 511 A.2d 418, 424 (D.C. 1986). Any such revocation may then be
appealed to the Board. Section 118.5 of the District of Columbia Construction Code Supplement
(1999), title 12, DCMR; D.C. Code § 6-641.07 (2001).

The Board wishes to stress that DCRA therefore has a remedy in this situation, i.e., it may
revoke the Certificate of Occupancy, after giving notice. However, issuing a notice of infraction
for not having a Certificate of Occupancy before the revocation procedures are completed is
premature.

Based on the above, it is hereby:

ORDERED that the appeal is GRANTED and the decision of the ALJ is REVERSED.

Vote: 3-0-2 (Geoffrey H. Griffis, David W. Levy, and Curtis Etherly to Grant; Carol J. Mitten
not present, not voting; Anne M. Renshaw not voting, not having heard the case).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

Each concurring member has approved the issuance of this Decision and Order.

ATTESTED BY:

FINAL DATE OF ORDER  MAY 2 22002







EXHIBIT "A"

CARE

{ESS AUTQ

42285 Connecticut Avenue N.W.

New Customer: @

We the management at VAN NESS AUTO CARE invite you to use our
AUTOMOBILE SERVICE CENTER. We assure you our services will be satisfactory and
our personnel courteous.

‘Our highly qualified technicians service each car in our 21 bay P A
of the art equipment provides us with the essential tools for servicing your cars needs
throughout the years. VAN NESS AUTO CARE services manufacturer’s

recommdations for extended warranties with quality workmanship that allows for
same day service.

We hope you give us the opportunity to earn your trust and become your regular
service center,

Sincerely,

Chris Kur_i and the staff at Van Ness Auto Care
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FOREIGN & DOMESTIC CAR SPECIALIST

94
service  LATEST DIAGNOSTIC - TUNE-UP » BRAKES
Sl EXHAUST - ALIGNMENT = TRANSMISSION

BAYS ELECTRICAL * DETAILING * TOWING SERVICE

VAN NESS AUTO CARE

4225 Connecticut Avenue, N. W,
Washington, DC 20008
Acrass from UDC & Next to Van Ness Matro
Tel. (202) 966-5255

weh site: vinane.anc3r.org

AMC 3F P.O. Box 39290, Washington, DC 200716-9290 .
: . Phone: 202.362.6120 « Fax: 202.686.7237

email: anc3f@juno.com
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