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Mr. Griffis, members of the Board. My name is Karen Perry and I’'m the ANC
Commissioner for 3F02, representing the area and the residents affected by the operation of the
service bays at 4221 Connecticut Avenue. ANC 3F has been involved with DCRA and the BZA
for more than 13 years in seeking zoning compliance at 4221 Connecticut Avenue, the site of the
service bays, and at 4225 Connecticut Avenue, the site of the gas station owned by Koo Yuen
and now sublet to Kuri Brothers, which serves as the office for Van Ness Auto Care. (The two
properties have different owners.) This case is of great importance to our ANC and to the many
businesses in our area operating in compliance with the zoning regulations and their C of O’s.

Tab 1 of my statement is the unanimous resolution ANC 3F filed with the Board on
November 4, 2002, asking you to uphold DCRA’s decision to revoke the C of O issued to Kuri
Brothers for an automobile service center and detailing ANC 3F’s history with the site and our
consistent and repeated objections to the illegal operations at the premises, in violation of the C-
3-A zoning.

In order to have a complete picture, a brief background is in order. When Koo Yuen
purchased the gas station property at 4225 Connecticut Avenue, it was a small, full service gas
station with two service bays. He expanded and enlarged the station and converted an existing
service bay into an office for Van Ness Auto Care, another service bay was converted to a car
wash, a trailer was placed in the rear of the gas station property without a permit and was being
used without a certificate of occupancy, and other structures were added with all construction
work taking place during the night and early moming hours without building permits.

At the same time, in 1989, Mr. Yuen signed a lease with the owners of 4221 Connecticut
Avenue to use the basement, which later became the site of the service bays in question. As I
shall later explain, the lease agreement that Mr. Yuen signed provided that the area “presently
used for parking shall be utilized for the sole purpose of parking vehicles.” But Mr. Yuen
followed a very different tack.

ANC 3F first became involved in this case when residents complained about the
construction, the horns, car alarms, and the use of the basement in an adjacent building for a
repair garage. At that time I was the President of the Van Ness South Tenants’ Association and
not an ANC Commissioner. I was appointed by the ANC to serve on a neighborhood negotiating
committee to try and resolve the differences.

It is now 13 years later .... I am beginning my fifth term as an ANC Commissioner ... and,
once again, I am the president of the Van Ness South Tenant Association. The use of the
basement at 4221 Connecticut Avenue has now been through three adjudicating law judges and
has been the subject of two BZA hearings, plus a scheduled hearing (to appeal the first ALJ
decision) that did not take place because on the very day of the hearing Mr. Yuen paid the fine
and the hearing was canceled by the BZA. In spite of all the AIBﬁions, the BZA silings:adjustment
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the revocation notices, the cease and desist notices, without stays being granted, there has never
been a day when the repair garage has been closed. We are hoping this is the last hearing and
that this matter can finally be resolved today.

ANCs do not get noticed on the C of Os issued by DCRA so it is impossible for us to
appeal erroneous C of Os to the BZA in a timely fashion. Our recourse is to complain to DCRA
and, when we are correct, for DCRA to issue a fine under the Civil Infractions Act. When the
fine is appealed, a hearing is held before an ALJ and ANCs are not noticed of the hearings, nor
are we allowed to participate as parties. So ANC 3F welcomes the opportunity to testify here
today. Our residents cannot understand why DCRA keeps issuing C of Os to the same
individuals for the use of the basement at 4221 Connecticut Avenue when it has become
abundantly clear that no matter what classification is applied to the C of O, the operation is and
has been an automobile repair garage.

Since no pre-hearing statement was filed in this case, the only thing I had to go on in
preparing my statement was the appeal document our ANC received earlier in this case (at the
end of September 2002), and the statement filed by Kuri Brothers in connection with the appeal
of ALJ Simon’s Order previously heard by this Board. Because Kuri Brothers is arguing laches
and estoppel and has stated that the site has always been used as a repair garage, it 1s important
that the Board have an understanding of the properties involved and their history.

So, on Thursday, January 23, just before our last hearing, by appointment, I spent the
afternoon at the D.C. Archives. Attached in Tab 2 is a brief history of the site dating back to
1940, including the certificates of occupancy for the basement of 4221 Connecticut Avenue.

Tab 3 is the use variance obtained for the site, the first commercial district, in 1940,
granting Flood Motors who paid $3.50 a foot for the land, permission to use a rear entrance to
the building they constructed in 1935, in order to service a few cars. Flood Motors testified that
it would repair only the cars that it sold. The BZA order is conditioned on all repairs being made
to new cars only.

While I do not have a complete copy, ALJ Ruff in his decision in 1992, indicated when
the existing building was constructed by Flood Motors in 1964, they received a certificate of
occupancy for automobile sales and a repair garage following a BZA decision in 1965 (BZA
#8250). That decision is also in Tab 3. It should be noted that at the time this area was virtually
undeveloped, with Flood Motors even applying for the permit to build the sidewalk in front of
their business. The Van Ness complex (of three apartment houses and one commercial building)
had yet to be built. Tab 4 contains not-too-good pictures of the site, showing proximity to
apartments and the alley entrance.

In all cases prior to the rental of the basement by Kuri Brothers in 1989, the use of the
rear entrance and the basement for repairs was in conjunction with the use of the site as an
automobile dealership, a use permitted in the C-3-A zone. In each case car repairs were
incidental and subordinate to the primary business of selling cars. In each case the car
dealerships located at 4221 Connecticut Avenue had their entrance on Connecticut Avenue. In
this case, Kuri Brothers does not hold a license as an automobile dealer and the only entrance to
his business at 4221 Connecticut Avenue is from a 16 foot wide alley.



As you can see in the chart, DCRA issued the first of many civil infraction fines to Koo
Yuen in 1989. At that time there were 15 service bays, more service bays than were at the site
when the site was occupied by the Nissan Dealership. DCRA also began seeking after-the-fact
building permits for the construction that took place at 4225 Connecticut Avenue, including the
Office for Van Ness Auto Care. My research at DC Archives still did not turn up any permits, in
spite of a Compliance Order dated September 9, 1993, which states under #3, “Apply for
construction permilts for the Office. Inspections of the site and a review of all building permits
for the site indicate that a service bay was converted to office use without the necessary building
permits for such conversion. You are hereby ordered to submit the necessary plans, plat and
application and obtain a building permit or remove the office use within 15 days of receipt of
this Order.” Tab 5 is the compliance order.

The civil infractions fine was appealed and the case was heard and decided by ALJ Coles
Ruff, who ruled in July 1990, that Koo Yuen was operating a repair garage in violation of
zoning and the C of O issued. While this case was still pending, Koo Yuen again filed for and
received a C of O for automobile sales and instaliation of accessories in May of 1990, this time
in the name of Van Ness Auto Care. DCRA again issued a fine under the Civil Infractions Law
for operating a repair garage in violation of the issued C of O. This case was heard by ALJ
Quander on May 20, 1992, only by the time he heard the case, the number of service bays
jumped from 15 to 21. Copies of ALJ Ruff’s decision and ALJ Quander’s decision are in Tab 6
and Tab 7, as well as ALJ Quander’s denial of a request to stay his cease and desist order. In
each case the ALJ ruled that the C of O for automobile sales and accessories and installation was
being violated and that Koo Yuen was operating a repair garage. They further ruled that Koo
Yuen although he did not hold a permit to sell cars, sold maybe 3 or 4 cars a month on behalf of
clients using his service garage at 4225 Connecticut Avenue and therefore the repair garage was
a principal business not permissible in the C-3-A zoned district without special exception or
variance approval from the BZA. Neither Koo Yuen or Kuri Brothers has ever applied for a
special exception.

In the appeal of ALJ Quander’s decision by Koo Yuen, the BZA received the appeal in
1992. It heard the case in 1995. It issued its written decision on March 30, 1998, upholding ALJ
Quander. That order is under Tab 8.

Having exhausted his appeal rights in that case, Koo Yuen, a.k.a. Van Ness Auto Care,
went back to DCRA and received a Certificate of Occupancy for an “Automobile Service
Center” on April 21, 1998. Four months later, with the property now leased to Kuri Brothers by
Koo Yuen, Kuri Brothers received a Certificate of Occupancy on August 28, 1998, for an
“Automobile Service Center” piggy-backing on the certificate previously issued.

By this time 4221 Connecticut Avenue was in the Bankruptcy Court. Greenstein,
DeLorme and Luchs, acting on behalf of the Receiver, contacted ANC 3F and wrote to the head
of the Building and Land Regulation Administration. That letter is in Tab 9 and states that the
premises were being used as a repair garage in violation of the zoning and indicated the
Receiver’s concern that these inherently dangerous industrial activities were taking place in the
basement of a building in close proximity to a high density residential complex.

That letter triggered yet another inspection and another Civil Infractions Fine for
operating a repair garage in violation of the C of O. Kuri Brothers appealed and the case was
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heard by ALJ Simon. ALJ Simon in his ruling, dated December 27, 1999, in Tab 10, ruled that
Kuri Brothers had an invalid Certificate of Occupancy in that an “Automobile Service Center” is
not a defined or recognized term under the D.C. Zoning Regulations and that the term denotes
the same type of activity which is prohibited in a C-3-A zoned area, a repair garage. ALJ Simon
stated “that the purpose of the D.C. zoning regulations is to insure the protection of the health,
welfare and safety of the public by bringing order to the location of businesses and residential
dwelling. In this matter, “Repair Garages/Automobile Service Center” produce exhaust fumes,
noise and pollution and that this is the reason such entities are located in industrial zones.” As in
the previous rulings by ALJ’s Ruff and Quander, ALJ Simon referred to the continued use of the
site as a repair garage and made the distinction between an automobile repair garage and the sale
and installation of automobile accessories, with Webster’s defining “accessory” as “an object or
device not essential in itself but adding to the beauty, convenience or effectiveness of something
else (auto accessories).”

Kuri Brothers through counsel appealed the decision. As you will remember ANC 3F,
the Van Ness South Tenants Association, and the owners of Van Ness South requested
permission to intervene in the case, but our motions were denied. In your ruling dated May 22,
1992, also in Tab 10, the BZA indicated, “That a Certificate of Occupancy cannot be issued for a
Repair Garage in a C-3 District without a special exception, but that it was not within the ALI’s
purview to declare the Certificate of Occupancy invalid.” In that same ruling, the Board ruled
that DCRA’s remedy was to “revoke the Certificate of Occupancy, after giving notice.” DCRA
took your advice and issued a Notice of Intent to Revoke the Certificate of Occupancy on June
27, 2002, stating that the Department created the category of Automobile Service Center, but that
it did not include or permit any major automotive engine, body work, or other automotive garage
functions and that by making major repairs and doing engine work, Kuri Brothers operated
outside the scope of this Certificate of Occupancy. However, it t should be noted that after your
verbal decision and while we were awaiting the written order, DCRA again issued a C of O to
Kuri Brothers, this time for Automotive Service Repair. A letter was sent on September 6, 2002,
canceling that C of O.

In the statement to the BZA prior to this hearing, counsel for Kuri Brothers stated he
planned to introduce the brief from the ALJ Simon case into evidence. In it, counsel for Kuri
Brothers, argued that the Certificate of Occupancy was valid because Zoning Technician Bello
approved the application for an Automobile Service Center knowing that “auto repair” would be
performed on the premises; that he caused the designation “automobile service center” to be
placed on the C of O as a reflection of the previously permitted uses on the premises; and that
Mr. Bello exercised discretion in using the language because “the zoning codes allow for the
zoning administrator to determine what constitutes other like uses, wherein there isn’t specific
language dealing with that particular use in the code.” The brief further quotes from Mr. Bello’s
testimony before ALJ Simon stating that “When Mr. Bello was asked what specific sorts of
activities could be performed at an ‘automobile service center,’ he stated that “sales of auto parts,
sales of auto accessories and installation of such - your wipers, your wiper blades, that sort of
thing, but not a repair garage.”

ANC 3F believes that the Zoning Administrator has no authority to create a new zoning
category, such as “automobile service center,” which is not a defined or recognized term under
the Zoning Regulations. (There was already in zoning a category for the sale of automobile
accessories and installation and two such C of O’s had already been issued to Mr. Yuen. Had



the previous uses of the site been reviewed, as my testimony and the chart in Tab 2 show, the
previous uses were for automobile dealerships that occupied the entire building, not just the
basement, and where automobile repair was secondary to the sale of new and/or used cars.)

Counsel for Kuri Brothers also states that the Appellant has invested substantial energy
and capital to develop its business over the last seven years and that it is unlikely that Appellant
would be able to find alternative locations in the Van Ness/Cleveland Park area that could
replicate the benefits it now enjoys in its present location such as convenient access to Metro and
frontage on a major route into downtown Washington, D.C. However, counsel for Kuri
Brothers fails to state that the office, which has the street frontage is located at 4225 Connecticut
Avenue, the gas station, and was constructed without a building permit in violation of D.C. law
and that service bays were added to 4221 Connecticut Avenue without a building permit.

Attached to my testimony as Tab11 are two advertisements for Van Ness Auto Care. The
first from the February 22, 2002 City Paper, and the second a flyer distributed at about the same
time near Dupont Circle. Also included is the business card for Van Ness Auto Care Center
stating some of their services and showing a picture of the service bays in the basement of the
building. All of these documents show that Van Ness Auto Care, whether Koo Yuen or Kuri
Brothers is operating an automobile repair garage and the services provided go beyond what Mr.
Bello stated he envisioned when he created the automobile service center designation.

In the appeal papers earlier in this case, Kuri Brothers argues laches and estoppel. As
ANC 3F understands the issue, the equitable doctrine of laches prevents the enforcement of stale
claims. In the context of Board of Zoning Adjustment appeals, the doctrine asks whether the
appellant has slept on his rights so as to make a determination against the property owner unfair.
Counsel for Kuri Brothers also argues arguendo that assuming the Appellant is engaged in the
kinds of auto repairs described in the zoning definition of “repair garage,” the doctrine of
estoppel bars the District of Columbia from enforcing Zoning provisions which it has for so long
ignored and that in D.C. v. Cahill, 54F. 2" 453 (1931), the Court of Appeals of the District of
Columbia applied the estoppel doctrine to protect an applicant’s good faith reliance on a zoning
inspector’s issuance of a building permit.

While the Civil Infractions and BZA process in each case has been long and very
frustrating for ANC 3F and its residents, we do not feel that DCRA, the ANC, the Tenants
Association, or the owners of Van Ness South have slept and, therefore, do not feel a case for
laches can be made. These groups have actively pursued all remedies available to them in each
case.

A case cannot be made for estoppel either. With good reason, counsel for Kuri Brothers
has used the terms “Van Ness Auto Care”, “Koo Yuen” and “Kuri Brothers” interchangeably in
his brief. But Van Ness Auto Care and Koo Yuen do not have “clean hands,” and have been
aware of the neighborhood’s objection to the use of the basement at 4221 Connecticut Avenue as
a repair garage since 1989 and they were well aware of the rulings of ALJ’s Ruff and Quander
and the BZA decision of 1998, thus just as in the case of Murray v. District of Columbia Board
of Zoning, 572 A.2d 1055, 1058 (D.C. 1990), the Court stated that a property owner who made
commitments for architectural plans upon receiving the Zoning Administrator’s ruling, despite
knowledge of neighborhood opposition, invites application of the self-created hardship doctrine
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and precludes application of estoppel given the likelihood that the Zoning Administrator’s ruling
would be appealed.

This Board has earlier held that it reviews the issues de novo, applying the Zoning
Regulations only (and not DCRA regulations or procedures). Congress has defined this Board’s
jurisdiction and powers on appeals. DC Code § 6-641.07 (2001), Paragraph (g)(4), under
appeals appears very relevant to this hearing. It states that in exercising the above-mentioned
powers, the Board of Adjustment, may, in conformity with the provisions of this subchapter ...
reverse or affirm, wholly or partly, or may modify the order, requirement decision,
determination, or refusal appealed from or may make such order as may be necessary to carry
out its decision or authorization, and to that end shall have all the powers of the officer or body
from whom the appeal is taken.”

ANC 3F asks this Board to exercise fully the powers conferred by Congress.

Based on these powers, this Board’s de novo review should conclude that the facilities,
operations, and occupancy in the basement of 4221 Connecticut Avenue (as described in this
record before this Board), are not allowed as of right in the C-3-A zoning district and, therefore,
violate the Zoning Regulations of the District of Columbia.

It is interesting to note that when Koo Yuen leased the basement of 4221 Connecticut
Avenue in 1989, an agreement with the owner was signed stating, “that the existing portions of
the subject property presently used for parking shall be utilized for the sole purpose of parking
vehicles. Your premises shall have access to the existing 116 parking spaces on the property.”
(Tab12). Section 2100 of the Zoning Regulations requires all buildings or structures erected
after 1958 to provide parking spaces. By misusing the basement, Kuri Brothers has closed all of
the parking formerly provided to the commercial businesses and tenants in this three-story
building, putting 4221 Connecticut Avenue in violation of the zoning laws for not providing
parking for its leased commercial spaces and their customers.

ANC 3F requests that you deny the appeal of Kuri Brothers, hold that no C of O may
issue under the Zoning Regulations (unless Kuri Brothers first seeks and receives a Special
Exception), and, therefore, affirm and support DCRA’s decision to revoke the C of O issued to
Kuri Brothers.



Res. 02-36

ANC 3F RESOLUTION
REVOCATION OF KURI BROTHERS CERTIFICATE OF OCCUPANCY

APPEAL TO THE BZA
CASE NO. 16947

Advisory Neighborhood Commission 3F

North Clevelond Pork, Forest Hills, 20d Tenleytewn
P. O. Box 39290
Washington, D.C. 20016-9290

WHEREAS, ANC 3F received notice from the Board of Zoning Adjustment that Kuri Brothers,
Inc. has filed an appeal contesting the final determination of the District of Columbia Department of
Consumer and Regulatory Affairs revoking Petitioner’s Certificate of Gccupancy (No. BO01816757),
pursuant to a Notice of Intent to Revoke Certificate of Occupancy dated June 28, 2002.

WHEREAS, the premises 4221 Connecticut Avenue, N.W. (Square 2051, Lot 5) is within ANC
3F in Single Member District 3F02, and

WHEREAS, Kuri Brothers, incorporated, a subtenant of Koo Yuen, Koo Yuen, and Van Ness
Auto Care have knowingly been operating a repair garage in violation of the C-3-A zoning and in
violation of the certificates of occupancy for this premises; and

WHEREAS, ANC 3F first brought the service bays and repair garage to the attention of DCRA
in 1989, following the rental of the basement of 4221 Connecticut Avenue by Koo Yuen; and

WHEREAS, the lease for the basement premises signed by Mr. Yuen states, “the subject
property shall be utilized for the sole purpose of parking vehicles,”

WHEREAS, Koo Yuen was first issued a Notice of Infraction #9053 on April 25, 1990, for
operating an automobile repair garage without a certificate of occupancy, and

WHEREAS, Coles B, Ruff, Attorney Examiner at DCRA, held a hearing on NOI #9053, found
that Van Ness Auto Care was operating 15 service bays in the basement of 4221 Connecticut
Avenue, N.W., in violation of their C of O for “Auto Sales and Sale of Accessory Including Installation
without a proper certificate of occupancy and in violation of the C-3-A zoning which prohibit an
automobile repair garage, and Mr. Ruff further details how and why Koo Yuen’s operation is different
from the New Car Showroom that previously occupied the space; and

WHEREAS, the defendant Koo Yuen, owner of Van Ness Auto Care, paid the fine in 1992, and
continued operating the service bays in violation of the zoning regulations and did not apply for a
special exception to the zoning from the Board of Zoning Adjustment, and

WHEREAS, Koo Yuen expanded the business from 15 service bays to 21 service
bays; and

WHEREAS, DCRA again issued a civil infractions notice, Case No. 92-0AD-1683-E,
March 1992, for operating the same prohibited automobile repair garage, and
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WHEREAS, this matter came before Rohulamin Quander, Attorney/ALJ, Office of Adjudication,
on May 20, 1992, and

WHEREAS, ALJ Quander found that the key facts found by ALJ Ruff were the same as found
in this case namely: (a) that prior to the respondent’s use of the basement space, the same area,
plus the upper floors had been utilized as Pontiac and Nissan dealerships, until 1988, specializing in
the sale of new and used automobiles, and the servicing of automobiles, many of which had been
sold to customers by those same dealerships, allowed under the C-3-A zone; (b) that the respondent
does not sell new cars, aithough he occasionally sells used cars on behalf of his repair customers,
which service is a small part of his business; (¢) the respondent advertises his business in the yellow
pages as an auto repair business, but does not mention auto sales or auto accessory sales and
installation in those advertisements; and (d) that unauthorized automobile repair is the
Respondent’s principal business, and that this operation is not subordinate and incidental to the
stated reason for which the C of O was issued on May 10, 1992; and

WHEREAS, ALJ Quander also found that “the respondent’s C of O applications had
intentionally clouded the diverse nature of the business he was undertaking;” and ordered “that the
Building and Land Regulation Administration take immediate steps to vacate Certificate of
Occupancy #8156843, and further ordered that the respondent immediately cease and desist the
operation of the automobile repair business at 4221 Connecticut Avenue basement, until he obtains
a proper Certificate of Occupancy for the use of said premise as a repair garage, including a Board of

Zoning Adjustment variance, if applicable.”

WHEREAS, an appeal to the BZA was filed on December 22, 1992, and again on May 28,
1993, in May 1992, from ALJ Quander’s decision; and

WHEREAS, the Board of Zoning Adjustment, by BZA Order No. 93-0006-Cl, dated March 30,
1998, affirmed the decision of the Office of Adjudication and ALJ Quander, and

WHEREAS, Koo Yuen and his subtenant, Kuri Brothers continued to operate a repair garage,
and

WHEREAS, Kuri Brothers, Incorporated, a subtenant of Koo Yuen, still operating as Van Ness
Auto Care, was issued Notice of Infraction #033729, dated April 27, 1999, for operating an
automobile repair garage within a C-3-A zoned area without a Certificate of Occupancy, and

WHEREAS, by Order dated December 27, 1999, the Office of Adjudication, ALJ Lennox
Simon, once again, found that the Property was being occupied illegally this time by the Subtenant,
Kuri Brothers. Specifically, the order held that the Kuri Brothers had an invalid Certificate of
Occupancy for an “Automobile Service Center”, a term that is not a defined or recognized under the
D.C. Zoning Regulations and that the term denotes the same type of activity which is prohibited in a
C-3-A zoned area, repair garage, and which is not permitted under the D.C. Zoning Regulation, 11
DCMR 741, without a valid certificate of occupancy. As background, the ALJ cited that in 1998, the
lessor, Mr. Yuen/Van Ness, Inc., after the BZA ruled against him in 1998, filed a new application for
a C of 0 and indicated that the new operation would be an Automobile Service Center, even though
no such entity in zoning existed. Kuri Brothers, Inc, (sub-lessor) elected to “piggyback” upon this
concept. Administrative Law Judge Simon ordered the Subtenant to cease and desist operations at
the Property unless and until it obtained special exception approval for use through the Board of

Zoning Adjustment, and
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WHEREAS, for at least 12 years, the Tenant, Koo Yuen, and his subtenant, Kuri Brothers,
have been operating an automobile repair garage at the Property illegally and have expanded the
illegality from fifteen service bays to twenty-one service bays, showing a substantial and deliberate
pattern and practice of illegal conduct, and

WHEREAS, this illegality has now been heard by 3 different Adjudicating Law Judges, and
once by the BZA in April 1995, at which time the BZA issued a ruling upholding the decision of the
Adjudicating Law Judges in 1998, that these service bays were operating without a certificate of
occupancy and in violation of the C-3-A zoning,

WHEREAS, this ongoing activity, only allowed in Industrial Zoning, poses an on-going public
health and safety danger to the residents of the adjoining residential apartment building,

BE IT RESOLVED, that ANC 3F, requests the Board of Zoning Adjustment, uphold the decision
of the Administrator of the Building and Land Regulation Administration, to vacate the Certificate of

Occupancy #800181657, and

ANC 3F FURTHER REQUESTS, based on the history of behavior and activities of Koo Yuen,
Kuri Brothers, Van Ness Auto Care, that the BZA instruct DCRA not to issue any more C of 0’s to Koo
Yuen, Kuri Brothers, Van Ness Auto Care, or any successor subtenants for any purpose other than
“parking” as contained in the March 21, 1989, lease arrangement for the use of the basement at

4221 Connecticut Avenue.

BE IT FURTHER RESOLVED THAT ANC 3F will exercise its right to party status in this case and
that David Bardin and Karen Perry have been designated as ANC 3F’s representative before the

Board of Zoning Adjustment.

Adopted October 21, 2002, by a vote of 7-0-0 at a duly noticed public hearing with a quorum

present o
//S Cfr 0. Bac_

Phil Kogan, Ac g David J. Bardj, Secretary




HISTORY OF 4221 CONNECTICUT AVENUE AND CERTIFICATES OF QCCUPANCY

DATE USER AREA CofO ALJ DECISION BZA DECISION
1935 Flood Motor regular gasoline and
repair garage
1940 Flood Motor granted use variance to extend
building and use a rear
entrance, conditioned on the
fact that all repairs to be
1961 Flood Pontiac | Lot & Building sale of new & used cars
1964 Flood Pontiac | Permit to raze 2-story
building piece-by-piece
1964 Flood Pontiac | Permit to build 3-story
building for office,
dealership, and public
storage garage
10/7/65 | Flood Pontiac | pt. of 1=t fl. & garage auto sales & repair garage C of O issued pursuant to BZA
applied: 7/7/65: order 8250, dated 6/22/65,
Basement-repair garage that the enclosure on the roof
ist floor-automobile sales for service equipment will
harmonize with the main
structure in architectural
character, material & color.
5/5/71 Flood Pontiac auto sales & repair garage
accessory to auto sales
5/4/83 Conn. Ave. First, parking levels one- | Automobile sales and
Datsun three service
10/28/86 | Conn. Ave. “First, Basement Motor Vehicle Dealer
Nissan Levels 1,2, 3
3/21/89 | 4221 Basement leased to Koo
Associates Yuen. Letter states “that

the existing portions of
the subject property
presently used for
parking shall be utilized
for the sole purpose of
parking vehicles. Your
premises shall have access
to the existing 116 parking
spaces on the property.”
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& accessories including
instaliation.

[ DATE USER AREA CofO ALJ DECISION BZA DECISION
3/22/89 | Koo L.Yuen ‘Basement Automobile sale and sale | AU Coles Ruff Appealed to BZA. Day of BZA
of accessory including OAD #90-1726-E hearing, Mr. Yuen paid fine.
installation July 17, 1990 BZA canceled hearing.
® Ruled operating a
repair garage in Never ceased operating. Never
violation of C of O. ; :
DCRA to take steps to ?rg;::%d zLor special exception
revoke. 2
* Koo Yuen did not sell
new cars.
* Did not check change
of use in applying for C
of 0.
5/10/89 | Van Ness, Inc. | Basement Retail sale of automobile | ALJ Rohulamin Quander Koo Yuen and Van Ness R

92-0AD-1683-E

* Incorporated ALJ
Ruff's decision that (1)
Respondent does not
sell new cars, although
he occasionally sells
used cars on behalf of
his customers, which
service is a small part of
his business. (2) The
respondent advertises
his business in the yell
pages as a repair
business, but does not
mention auto sales or
auto accessory sales
and installation in ads.

e Koo Yuen liable for
$525 fine.

e DCRAto take
immediate steps to
vacate Cof O
#B156843

* Respondent
immediately cease and
desist operation.

Incorporated filed a notice of
appeal on December 22, 1992
from AU decision upholding fine.
Filed a second notice of appeal on
May 28, 1993 from AlJ's decision
not to grant a stay of 1992 order.

Verbal Decision: May 3, 1995 to
uphold ALJ Decision.

BZA Written Order #93-006-Cl,
dated March 30, 1998

* AlLJ was correct to conclude
this was not a car dealership
of any sort, nor was this
establishment operated for
the principal use of sale of
accessories.

* Evidence supports the
ALJ;s finding that sale of
autos and accessories are
incidental to the principal
use of the premises as a
repair shop.
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[DATE | USER

[AREA

{CofO

ALJ DECISION

BZA DECISION

Continued from Page 2

December 22, 1992
Filed Motion to Stay

Motion Denied by ALJ
Quander Feb. 22, 1993

The Board notes that the
appellant had continued to
operate his facility and
therefore the Board takes no
action on the appeal of the
ALJ’s decision to deny the
appellant's Motion to Clarify

99-00AD-1821-E
December 27, 1999

s Respondent has an
invalid certificate of
accupancy for an
“automobile service
center.” An
automobile service
center is not a
defined or recognized
term under the D.C.
Zoning Regulations
and denotes the
same type of activity
which is prohibited in
a C-3-A zoned ares,
repair garage.

e The current and
longstanding use of
the basement has
been an automobile
repair garage, In

1992, ALJ Quander

Order or Stay of Sanctions
Pending Appeal.

6/2/89 4221 Conn. Bldg. Renovation to

Ave. Assoc. Create Lease Commercial

Ltd. Spaces -
1/98 & Building in Bankruptcy. Greenstein, DeLorme & Luchs represent Court appointed Receiver, Grubb and Ellis. Building eventually
'‘99° purchased by Douglas Jemal from Bankruptcy Court.
4/21/98 | Van Ness Auto | Basement Automobile Service Center

Care
8/8/98 “Basement Automobile Service Center | AL Lennox Simon

Decision appealed to the BZA

Hearing Held March 19, 2002

BZA Order: May 22, 2002

Reversed ALJ Simon
That a Certificate of

Occupancy cannot be issued for
a Repair Garage in a C-3 District
without a special exception, but
that it was not within the ALJ's
purview to declare the
Certificate of Occupancy invalid.

In that same ruling, the Board

stated that DCRA's remedy was
to “revoke the Certificate of
Occupancy, after giving notice.”




History and Certificates of Occupancy  Page 4

made a finding that
the lessor, Mr.

Yuen/Van Ness Inc. | BZA Appeal #16947, Kuri
operated an Brothers vs. DCRA for

automobile repair ; £ 0 #16947.
Continued garage I the Revocation of C of 94

basement of the

property. Decision
affirmed by BZA.

e 0On4/21/98, the
lessor, Mr. Yuen/Van
Ness, Inc., after the
BZA ruled against
him, filed a new
application for a C of
0 and indicated that
the new operation
would be “Automobile
Service Center” even
though no such entity
existed in the Zoning
Regulations.

e  Kuri Brothers, Inc.
(sub-lessor) has
elected to
“piggyback” upon this
“Automobile Service
Center” concept.

e That Kuri Brothers
Cease and Desist the
Operation of an
automobile repair
garage at 4221
Connecticut Avenue.

5/15/02 | Kuri Brothers | Basement Automaotive Service Repair C of O issued while preceding

case on appeal. Revoked in
letter dated 9/6/02
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=315 -. | FCBLIC BEARING~-Oct. 9, .1940

Mr, Coe:: Do you think there willte a demapd for enclosed garages? .

Mr. Ghent: . No. (Thers followed a lengthy discussiop as to._lot ‘occupnnny,
sewer, mater, etcs) . .o oA - - .- LTI mNAr LT Gete Sriairs, |

¥r. Nd;lsnz I would like to have the nat area 0f property and the number of unite
and the.dmity. Second, I would like to see in comnection ﬂ'!;h the assunptiqx_; that
streets wers put through ﬁan what the side yard in cbserwance of t.he--"‘z inchas for _
eack foot of building length wuld ba. and how much would bave to be taken off to
se¢ the deficiency in each case. Third, if you had a atraat runni.ns stnisht
through to another street and figuring the building as fronting op that street what

dsficiency would be in the rear yard, then we could find what the variance weuld be,

Mr. Ghent: As t0 the parking we would provide for P60 or 400 cars. -.. ... - =
APPEARING IN QPPOSITIONS - o -: 4o vz, =-f . 2/mail..
Nonee - - . - - s e i S ade e e

The Chairmsn dirscied the s.crltary 1o read the notica of appsal #41'.’ which

he rwad as follows: . . . .. .. . . § R LW e SRR T N N ST e

- PR " W - SR PR T a4

“, - ™l7. Appeal of the Flood Motor Company, for a variance from the ..
use provisions of the First Commercisl District to permit the extension
of wn automobile repair shop and autemcbile sales amd service agency

on lot 801, square 8051 at 4221 Connscticut Avenue, N.W.%.

. g - Coaw e - - P o - P -
c atm m e e oAt [ - e i i T £ N

mma:m m FAVOR:

nr. Iﬁc.tsa. Architect.

Mr, Glauur. 'z‘hia aet ar plm na t‘ilad for -] raml.u gasoliac l.u! rapair
' sa.ugo. " he 3 plnna Wore Shscked for frost emtrances.” Automobils access Lo the—— -
rear m' ‘bho lot. mich is closer than 25 fest to reaidential property. They were
1n.t'm-d 'r.b.oy/oouldn't accept the plans under those conditioms.

Mr. Meigs: The elley is not graded at 4he present tims. This building wes

srected {n 1935 under the 014 z0ning et uUp Wiare permisaiops were required and the
buildipg occupied mmx st that time by the cwaer in good faith ggd with access to

the rear as well as to the atruai._T_Und-r the change in the zoning law the owner
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~ w13«  PUBLIC ZEARTNG—~Oct, 9,” 1940
bas besn pemitted to Occupy a greater ptréen:.-aga of tis lot which L for sales and

servicing of new cars. In 0otupying that greater pescentage we are going o be cut

of £rom access to the allay Waioch 13 valuabls to the owner im this busipess.

e , e
o et . - - H " b

Mr. Nolen: How do you msan Suttoff?
Mr. Meigs: If we are mot pemitted to have doors in the rear of the building
s¢ cers o n come from the alley far servicing. (Presemts chart showing present
provisions for sccess es to what they would like to obtain)., -
Mr, Nolen: D.td. the original :pom:Lt cowr f.he sntire use of the J.and?
Hr. !’M I boueht the le..nd knowing the front mas commercial and knowing
" the rear 50 foot was zoned resi.danttal. That was cbanged and now the mhole thing

is comarcinl. mrther t.han that I didn't hnve ancugh Aadcney to build anymore thag I

kad. I need space for urvioing new cars princi.p-n;r.
¥r. Nolem: What kind of activities are in the hop.
nddd' My princiflll hc'ume is fren 1:'.::-j aale -ar'-qunx't:lﬂ uéed cars': Iélauem
you have to nrvicc ‘new cars and that is ell I an !.ntn-eated in the prssant appeal. ;
I dox't solicit. peoph a.t all. m I 'nnt u apac:- for approximtoly two more
- cars 80 I can mrk on them 2 little more. I don't have emough service space in
the presant set up. I paid S} dollers s foot and under the present law I cemtt
use it, 'u.nlou you give permission for e door on the alley,

Mr, N;ﬂm: !Juior your :prapoud deﬁloﬁmﬁf can 7ou keep yocur shop advtivities

2% fax rw_t-“_lmm_tho auuﬁ - - —

mm, - ., - . i .-- v P . . -

M. .T. Smder-, Chairman, z:mins Commisngee, £
Forest EHills Citizens Assogiatian, - - - Foepdt i U7 e TREL FLOSTe ST s,

Mr, Sanders: I was akked to coms dow and after locking over the greupd I -

[
a
1"
.
et

T

(11

didn't ses any sericus objection although our associmtion has gome o Tecord to

b

I don't believe from my persomal standpoint

$top inoreasing any comercial zoning.

' T T
X S sas e . -
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- 17 = . PUBLIC HZASING--0ét. 9, 1940 K
that it is & serious mutter. I was asked to Oppose any ifurther encroachment.
I don't delieve this is a serious ensroachmemt. If you can restrict it to thet
kind ¢f shop and not have further raPaira I dom't think anyone would objecst.

I don’t want to oppese it strencusly =xsept for our associaticn wao did not undere

d‘é&-’«*{ﬂ::éiiﬁ-a;—':%-‘jm«?ﬁe by

stand it thorvughly. - i E Fows e nsmeeg ot

o,

The Chairman directed the Secretary to read the aotice of appeal #418 which

he read as rollm: -

7418, Appeal of the Trubtees f the Masonic Lodge or behalrf of
Schlegel and Golden. tepants, for permission to sstablist ep automobile
8ales service nsnncy at the ncrtheast corner of Maple anc Carroll Sts,,
K. '4, lot 308,\1 ‘qm .'5356. -

&

APPEARTNG IN FAVOR: 1

Mr., William J. Coll!.n, .
604 Ellea St. 'I'akam Park, Md.

Mr. Clouser: 'l‘hzs duilding ia 1:1 place end they sant to change the entrance,
Er. Collin: Ve hnve a Dodge ,o.gm.cy about & bicck from tails and our idea is
/

il !

to mva in there with a new car show room, We want it for new car service.

Mr, Coe: No rﬁpﬂh‘s to fepders or body work? .

.
&
)
-
3

¥r. Collin:
Mr. Nolen: You would bAve u0 objection to it being limited %o new car

i

service? - - Vi g g Elhg i e e B , }
Mr. Collin: Ko sir m\._aarvico ie in the rear. §

. . A
ATFEARING IN oprosrnm?,, TRETTETL L NTTTATOT T e e ek

Mr. d. H. Parson, Chaii-mx.. “Z-onina Comnittes,
Citizens Msc.cio?ﬁion of Takows, D.C.

ltr. Plrsan: T?oy sert me to roquost. thet the appn.l if grented te restricted

- e B s

\
to servicing of na cars o:ly in the irverior. ua:pl.e Street is very parrow aud 11'
thora would be a attuazisn of cars pul.ung up ud urvicinc in the street it would ho ‘
bad or any npur 'busd.noas cmaucted nt. M@.t mulﬂ. tacoms objectiosable. ¥o muoat

that, t.ha appulf ba roatrieted ta m n:-.}ﬂc:.ng of nav cars and thay it be in the

buiuins itae '6
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% Lanegs Appeal $417 - 2 - PUELIC EEARING--OCt. 9, 1340
M. Blake: | ‘ o

"

2 3 mvc t.hat tha ruuoﬂ.n: Ordar b;- antemd' )
cmmm
| Th.at th& a;ppea.l o:f ths rlm not.ar Company, ror a‘vari;nca £roa
t.he uae proviaians of tb.a rmt c::mu-eial Diatrict to permit 'the oxtension of an

automobile repalr ahop and autom‘nuo ‘sales snd ssrv:.ca asmcy on lot 801, square

el Fof

L) 2051 at 4221 Connectisut Avenus, N. ¥We, b0 grented for the rollowing reasons

1t 0T g As & result of an inapection of ths property by the Board, and from the

o 1o records and the evidency adduced at the hearing, the Board finds the following

] facts: |

a5 Bae (1) Appellant's property was acquired ard {rproved for use as an automobile
‘; 5 sales service ageney, and the permission to extend this use to the entire laot is,

before the Board as a variance only by reason of the fsot mt.mtomhﬁo openings
° dave deen provided at the rear.of the bui;dms. Were it not for thet teatu:."- of
the plans the appeal could bave besn filed as a special exception. An examination
Q of the plens as they relate to the building already (n place indicates that the
N removal of these reay openings would impose -.exe-ptiml hara.nhip upon the cwher by
reason of the fact that the existing structure is so narrowly constructed as to

preclude the necessary mmfu-in's area for automcbiless
(2) As & result of an inspection of the property dy the Board, and fram the

records and the evidence adduced at the hearing, the Board finds that by reason
of exceptional stallovness and ahape Of the specific property, that the striect
application of the Zoning Regulations will result in peucliar anmd o::eap'txaml
practical diffieculties, and undus hardahip upon the omner of the property. It
further finds that relief can be granted without substantial detriment to the pudlie

good, and without substentially impeiring the intent, purpose, and integrity of the
zZone plan ms embodied in the Zoning Regulations and map.
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(3) There wes no cbjestion to the granting of this appeal registered at the
pudblde hearinge - Tk TTein oy SR

R T PRt R e e

" This order shall be subject to the conditien tlat ell repairing sghall
be incidentdl to the sale of new cars onlys - -

. g - -
S e . - - N “ e . Ve b ol TS oo L
¥r. lindholm: I seccnd %he motioa. Tnanimously carriad, .
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Before the Board of Zoning Adjustment, D, C,
' PUBLIC HEARING--June 16, 1965

. Appeal #8250 Julian McDowell, et al. appellants,

The Zoning Administrator District of Columbia, appellee.

On motion duly made, seconded and unanimously carried the following Order
was entered on June 22, 1965:

ORDERED:

‘ Tﬁé.t the appeal to erect office and garage building with roof structures
in accorda.hce with Section 3308 of the Zoning Regulations at 4201 Connecticut
Avenue, N.W., lots 802 and 803, square 2051, be granted for the following reasons:

(1) From the records and the evidence adduced at the hearing, the Board
finds that the enclosure on the roof of this proposed office and garage‘ building
for service equipment will harmonize with the main strucutre in architedtural
character, material and color,

(2) There was no objection to the granting of this appeal registered at the

public hearing.
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s BRAUN TEL ND.312 266-7455 Sep 08,93 17:06.P.01

P 29 'S @5:187PM DComR ENFD 727 7629 P.2

GOVERNMENY OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF SONBSUMEN AND RESULATORY ArrFaing
OFVICE OF COMPLIANCE

'
Ve
N
o
Mr. Xoo L. Yuen, Presidant )
Van Néss, Inec, !
43328 Connsgticut Avenus, N.W,

Washingten, D.C. 20016

SERVE: Anthony Chowney, Registered Agent
4225 Coanscotiocut Avenus, N.W. e
Washington, D.C. 20016 ; e

Dear Mx. Yuen:

Please be advised that you are in violacion of tha Di.strimr -
Columbia Code, Section’ 3-424, which governs mzzau poni 17
and reade in p'rtimt part ss follows:

It shall be unlawful to arsct, construct, racong
covert or alter any building or structure or paxt the
within th. District of cnzuubh without ohniniu .

permit., . ¥

Xfter on-pite inspections and § review of Departuental
n'u'dln 4325 Connegticut Avenus, W.W., it ris beea dets

€ you have failed to obtain the necessary ui.ldiag i
nunz gmtuzu on the premises. Therefo: . you u-;
Q’M | ]

i. Remove tha » trailex: cions of tha
the sanae of a trailer which {¢ uss? for storag
m:. permic was obtained prior to p acing this struot
the premises. 'This structure must be remove wi:hi__ B
days of receipt of this Ovdar, & ity

ti Gésde cperation of the oar waskt ' Ingpecti B
“% yaviaw of all building dpenitl fo2 I:M site ﬂf
ce bay was converted to s car wash withouf
- billding pernits for such comﬂlon. - In tdﬁ tom _

of the car wash is deemed t u'.'o an aomlft
Vehicular and pedestrisn hn!t ¢ in the Miau ne gt
e to tha unavailability of resevolr’ up-a- for oars,

Py




) TEL NO.312 -
o

17:06 P.02

wash. The car wash cperation must be discontinued withi
32. (:::nty-!our) hours of recsipt of this Oxder. - W

for cotstrustica pestitts fa® tha 04fica: ILnspeations
pgml te and & review of 8ll butlding permics for the site
indicate that a seyvice hlv was cpaverted to office use
without the nacessary building pernicte for such convonlon You
hareby ordered to submit the necessary plans, plat and
ication and obtain a building parmit or remove the office use
hin 1B (Eifrvean) days of reseipt of cthis Order.

¢. Remowval of sir hose add vaouum from publiec wu You are
ordered to Yemove the air hoss and vacuufl from public space
within 18 (fifteen) days of recaipt of this Order.

Your failure to lr with this Order within the prescribed time
n i-odl set forth will result in thip matter heing hlndhtol

mud. to the 0ffice of fation Counssl !cr hu
aotion. Nonocompliance with provisions of I:hi
ruuln in the i ition of savere penalties.
m for mimm. and other ;qropzuu mw.. n c.
~-42¢ pravides fox finas of "$100 per day fox sach

svazy dw such viclation aball gentinue.’

{ou questions, please direst your iries to Miriam
Hol a'm- 8q.. Enforcament Officer, on tzo 72%-7770.

coc:  Hampton » Aoting Director

Patyicia Montgowery
Acting Administrator
Buil & Land Regulation Administratior

17 1o
?1\‘{
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
Office of Adjudication
Suite 729
613 G Street, N.W. = Seventh Floor
P.O. Box 37140
Washington, D.C. 20013-7200
(202) 727-=7900

DCRA

vs. OAD # 90-1726-E
NOI ¢ 9053

Koo L. Yeun
4225 Connecticut Avenue, N.W.
Washington, D.C. 20008

DECISION ARD ORDER

This matter was gga;g__gx,_Colas__EA__ggggg Attorney
Examiner, on June 20, 1990, pursuant to the Department of
Consumer and Regulatory —Affairs Civil 1Infractions Act of
1985, D.C. Law 6-42, D.C. Code, section 6-2701 et seg. and
tayor's Order 86-38, dated March 4, 1986. The hearing was
conducted pursuant to the District of Columbia Administrative

Procedure Act, D.C. Code, section 1-1509 et seq.

Present at the hearing were Thomas Farah, Department of
Consumer and Regulatory Affairs (DCRA) zoning inspector, D.C.
Fire Inspector William Guffy and the respondent Koo L. Yeun.

On April 25, 1990, Mr. Farah issued Notice of Infraction

(NOI) #9053 to the respondent. The violation alleged in the
NOI was use of a premises as an automobile repair garage

without a certificate of occupancy, which is a violation of
11 DCMR 3203.1. The respondent was served with a copy of the
NOI pursuant to 1 DCMR 1102.1.

The NOI instructed the respondent to pay the fine
imposed or request a hearing within 15 days. The respondent
requested a hearing and denied the violation.

FINDINGS OF FACT

Based upon the evidence introduced at the hearing, the
Attorney Examiner finds as follows =

The respondent operates a business repairing automobiles

g



in the basement of 4221 Connecticut Avenue, N.W. On March
22, 1989, the respondent was issued a certificate of
occupancy to use this premises for "Auto Sale and Sale of
Accessory Including Installation.® 'On May 10, 1989, a

‘new certifivateof —occupancy for the premises to be used for

etai mobile and accessories i ing
instal 7 . e respondent is

e president of Van Ness, Inc.

Until 1988 this property was operated as a new car
dealership in the name "Connecticut Avenue Nissan.” The
Nissan dealership had its new car show groom on the first
floor of the building. The dealership-also serviced and
repaired automobiles in the basement garage.

After the Nissan dealership vacated the building, the
respondent leased the basement garage. The €first floor is
now operated by another party as a retail store. Although
the respondent's certificate of occupancy includes auto
sales, the respondent does not sell new cars. The respondent
does, however, occasionally sell used cars on behalf of his
repair customers. These used cars sales are a small part of
the respondent's business on the premises. The cars that are
sold are usually stored on a outside parking lot behind the
building. The respondent does not, however, have a business
license for used car sales.

On April 24, 1990, Mr. Farah visited the premises of
4221 Connecticut Avenue, N.W. Mr. Farah observed cars being
repaired in the basement and sections of the basement being
used for auto body work and storage of auto parts.

Mr. Farah contacted Inspector Guffy, of the D.C. Fire
Department and requested the he also inspect the respondent's
garage. Inspector Guffy conducted his own inspection on June
1, 1990. Inspector Guffy also observed automobiles being
repaired in several places on the premises. He cited the
respondent for several fire code violations, which the
respondent has corrected.

The respondent advertises his business in the yellow
Pages as an auto repair business. There is no mention in the
advertisement of auto sales or auto accessory sales and
installation.

RESPONDENT'S ARGUMENTS

The respondent has been issued a certificate of
occupancy for "Auto Sale and Sale of Accessory Including
Installation."

He maintains that his certificate of occupancy -allows
him to repair automobiles on the premises and that his use of
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installation.® The respondent did not state what type of
automotive accessories he sells. He did, however, say that
he repairs automobiles.

The Yellow Pages advertisement for the respondent's
business introduced by the government reads:

"Van Ness Car Care Centre - Service and Repair
All types and kinds of automobiles."

The advertisement does not mention auto accessory sales.

"Auto repair® is not defined in the zoning regulations
either. However, the zoning regulations define a "repair
garage" as follows:

* a building or other structure, or part of a building
or structure, with facilities for the repair of motor
vehicles, including body and fender repair, painting,
rebuilding, reconditioning, upholstering, equipping, or
other motor vehicle maintenance or repair.®

It is evident from the testimony of Mr. Farah, Inspector
Guffy and the respondent, as well as the respondent's
advertisement, that the respondent's business more closes
reflects an repair garage rather than automotive sales and
accessories sales and installation. Assuming respondent
actually sells automotive accessories, these sales as well as
used automobile sales are simply incidental to the
respondent's primary business. Therefore, the Attorney

: iner concludes that the respondent is actually opeérating
an auto i :

ngrsuant to 11 DCMR 743.1 a repair garage is only
ég}lowed in a C-3-A zone with a special use exception approved
Y the Board of Zoning Adjustment (BZA)\ In July 1965, Flood
Pontiac Company, apparently the £iTsE occupant of the
premises, applied for and later received a certificate of
occupancy for "automobile sales and repair garage." The
certificate of occupancy was apparently approved with
consideration of a decision by the BZA in June 1965 (BZA
#8250) allowing construction of the building as an "office
~and garage building."”

That certificate of occupancy apparently remained in
effect until 1983 when Connecticut Avenue Datson, later known
as Connecticut Avenue Nissan, occupied the premises. The use
of the premises evidently remained the same - new automotive
sales and repairs. However, the new certificate of occupancy
was issued for "automobile sales and service." In 1983 a new
-certificate of occupancy was issued to reflect the name
change from Datson to Nissan. The use description was also
changed on the certificate of occupancy to "motor vehicle
dealer.® It is not apparent why the use described in these



4221 CONNECTICUT AVENUE ASSOCIATES LIMITED PARTNERSHIP
C/0 RELM, INC.
6931 ARLINGTON RQAD
SUITE 503
BETHESDA, MARYLAND 20814
(301) 654-2822

March 21, 1989

Mr. Koo Yuen

Van Ness

4221 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re: Basement
4221 Connecticut Avenue, N.W.

Washington, D.C.

Dear Mr. Yuen,

This letter shall set forth our agreement that the existing
portions of the subject property presently used for parking shall
be utilized for the sole purpose of parking vehicles. Your
premises shall have access to the existing 116 parking spaces on

the property.

Sincerely

Steve Rubin
General Partner

SR/md

Accepted




GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADJUDICATION
613 G STREET, N.W., SUITE #729
P.O. BOX 37140
WASHINGTON, D.C. 20013

DEPARTMENT OF CONSUMER
AND REGULATORY AFFAIRS

vs. 92-0AD-1683-E

YUEN L. KOO, PRESIDENT

VAN NESS INC.

C/0 Peter T. Meszoly, Esquire

Stohlman, Beuchert, and Egan, Chartered
1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Respondent
DECISION AND ORDER
BACKGROUND
This matter came before Rohulamin Quander, Attorney

Examiner/ALJ (the ALJ), the Department of Consumer and Regulatory
Affairs (DCRA), Office of Adjudication (OAD), on May 20, 1992, on the
allegation that the Respondent was operating a repair garage without
a certificate of occupancy (C of O0), in violation of Title 11, D.C.

Municipal Regulation (DCMR) 3203.1. The Respondent denied the

allegation. While the ALJ had the matter under advisement, DCRA
filed a Motion to Reopen the Record on June 23, 1992, to receive
additional evidence that allegedly was not available at the time of

the inizial hearing. The hearing on the Motion to Reopen the Record

DCRA v. YUEN L. KOO, ET AL, 92-0AD-1683-E



2
was conducted on September 10, 1992.

The record, as to the Motion to Reopen, closed on October 5,
1992, by which time each side had submitted proposed findings for the
ALJ to consider as a part of his deliberations.

Several observers from the general public and representatives
from Goodyear, Inc., attended the hearing, but none testified on
behalf of either party. Participating at the hearing or the
subsequent oral argument on the Motion to Reopen the Record were: )
Koo L. Yuen, Respondent (the Respondent); Peter T. Meszoly, Esquire,
Respondent's legal counsel; Melanie Saunders, Esquire, DCRA's legal

counsel; Gus Aluko, Zoning Inspector, DCRA; Thomas Farah, Chief

Zoning Inspector, DCRA; and James Delgado, Inspector, Business

Inspection Division, DCRA.

ISSUES
There are two issues to be decided:
1. Should DCRA's Motion to Reopen the Record be granted.
2. Does the total record presented herein support a conclusion
that the Respondent is misusing his existing certificate of occupancy

(C of 0), by operating an automobile repair garage without authority

for that activity.

MOTION TO REOPEN THE RECORD

The initial hearing was held on May 20, 1992. While the ALJ

had the matter under advisement, and before he issued his Decision
and Order, DCRA filed a Motion to Reopen the Record, seeking leave to
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submit allegedly new, relevant evidence concerning the types of
automotive repairs being conducted by the Respondent at the business
site. The Motion hearing was held on September 10, 1992.

The Respondent vehemently opposed the Motion, noting that
DCRA's belated decision that other and different evidence would be
preferable to that initially presented, amounts to two bites at the
apple. The Respondent argued that DCRA should not be allowed to go
back and "fix" the evidence to suit its case, using photographs taken
by Mr. Delgado on or about May 28, 1992.

DCRA argued that the disputed new evidence concerning what kind
of auto service the Respondent was providing, was simply not
available on the date of the citing official's March 12, 1992,
initial visit.

DCRA also argued that the Respondent admitted, during the
initial hearing, that he was conducting "minor" auto repairs rather
than "major" auto repairs which required a type of C of O he did not
possess. This admission was allegedly a surprise to DCRA, which then
sought independent evidence to verify the exact nature of the ongoing
repair activity. DCRA reaffirmed its initial conclusion that the

Respondent's services were exceeding his C of O's limitations.
In the interest of 3judicial economy, the ALJ allowed Mr.
Delgado to testify to expand on his previously submitted affidavit

and to present the five (5) photographs he took during his May 28,

1992, visit to the Respondent's premise. All parties were advised

that both his testimony and the photographs were received, subject to
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the ALJ's determination whether to grant or deny the Motion to Reopen
the record.

In his September 10, 1992, testimony, Mr. Delgado gave the
details of his May 28, 1992, unannounced visit to the Respondent's
place of business. He found, based upon the nature of the repairs
being made, that the Respondent was engaging in automobile repairs
beyond the scope allowed by the existing C of O.

To both the ALJ's and Respondent counsel's inquiry as to why
this information was not presented during the initial hearing, DCRA
maintained that the photographic evidence had not previously been
created. . Inspector Delgado was only directed to inspect and

photograph the premises after the original infraction hearing had

taken place, as the extent of the work the Respondent was performing
was not fully realized until the Respondent made certain statements
during the initial hearing which prompted further investigation.

DCRA further maintained that because the Respondent was
represented by counsel at both the initial and motion hearings, and
afforded ample opportunity to cross examine Inspector Delgado, and to
introduce rebuttal evidence, the Respondent did not suffer any
deprivation of his legal rights in this matter, and that reopening
the record provides a more complete record and serves the ends of
essential justice.

It is well established that in the absence o0f legislative
restriction, administrative agencies have the inherent power to
reopen, fo modify, or to rehear a case, as long as the power go do so
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is exercised reasonably. Posner v. Martin, 135 A 2nd 156 (D.C. Mun.

App, 1957).

The ALJ is not convinced that the supposedly '"new"
evidence was unavailable and could not have been obtained prior to
the May 20, 1992 hearing. In addition, the Respondent was previously
known to DCRA as a possible C of O law violator, having been found
fully liable in his prior case held before Attorney Examiner/ALJ
Coles Ruff, in 90-0AD-1726-E, issued July 17, 1990.

Having taken the entire situation into consideration, the ALJ
will deny DCRA's Motion to Reopen the Record and will render his
decision based solely upon the evidence presented at the May 20,

1992, hearing and the respective Memorandums of Law submitted by

counsel.

FINDINGS OF FACT
1. Respondent, Koo L. Yuen, is the President of Van Ness, Inc.,
which operates a Texaco service station under the trade name of Van
Ness Car Care Center at 4225 Connecticut Avenue, N.W. and an
auxiliary auto service facility in leased space in the basément of
4221 Connecticut Avenue, N.W., Washington, D.C., with entrance

through the alley behind the building. (Testimony of Respondent)

2. Prior to the Respondent's use of the basement space, the
same area, plus the upper floors had been utilized as Pontiac and

Nissan dealerships, until 1988, specializing in the sale of new and

used automobiles, and the servicing of automobiles, many of which had
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been sold to customers by those same dealerships. Both automobile
dealerships were located in C3-A zones. Automobile dealerships are
allowed as a matter of right in that zone, and had C of O's for that
operation. (Testimony of Respondent; 11 DCMR 721.3(d); ALJ research
on utilization history of premise)

3. The Respondent also 6perates as an independent dealer for
the Goodyear Company, and is listed in periodic Goodyear Company

advertisements as providing quality Goodyear tires and auto service.

(Government Exhibit #3C)

4. The Respondent also places periodic automobile service
advertisements in newspapers of general circulation, including the

Uptown Citizen, advertising 21 automobile bays available for service

and repairs of all types and kinds of automobiles. (Testimony of
Farah; Government Exhibit #3B)

5. Although the nature of the automobile servicing provided
varies from printed advertisement to advertisement, typically they
state that the Respondent will provide "quality tires", "auto
service", "oil change, chassis lube and oil filter", "preventative
maintenance check", and "service and repairs", and is an "import and
domestic car specialist". (Government's Exhibit #3B, 3C, and #4)

6. On May 10, 1989, the Respondent filed an application for the
C of O for the 4221 Connecticut Avenue, N.W., address, listing the
proposed use at item 10 on the application form as, "Automobile sale
and sale of accessory [sic] iqcluding installation." At item 30,
"prior use", the Respondent noted that the use was unchanged.

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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7. Because of the prior use history of this premises for the
sale of automobiles by other businesses, C of O #B156843 was issued
on May 10, 1989, (the date of the application), without an on site
inspection by DCRA staff. The C of O lists the purpose as "Retail
sale [sic] of automoble [sic] and accessories including Instalation
[sic]." (Respondent Exhibit #2)

8. ALJ Coles B. Ruff's Decision and Order in 90-OAD-1726-E (Nog
#9053), was issued after a full evidentiary hearing into allegations
that this Respondent was operating an automobile repair garage
without a C of 0. (Government Exhibit #1)

9. The key facts found by ALJ Ruff are the same as found here,
namely:

a) That the Respondent does not sell new cars, although

he occasionally sells used cars on behalf of his repair

customers, which service is a small part of his business;

b) The Respondent advertises his business in the yellow

pages as an auto repair business, but does not mention

auto sales or auto accessory sales and installation in

those -advertisements.

10. 'The Respondent presented copies of C of O's of several

other automobile repair garages, all of which, according to the

Respondent, were located in areas zoned C2-A.

CONCLUSIONS OF LAW
DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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1. The Respondent has again violated 11 DCMR 3203.1, by
operating an automobile repair operation in a C3-A zoned area,
without the mandatory C of O for that particular use at this site.

2. The ALJ sees no real difference between this present case
and the fact pattern of the 1990 Decision and Order, which case
resulted in the Respondent being held fully liable for the same
offense.

3. While the Respondent was not represented by counsel in the
1990 matter, the instruction advising him of his appeal rights were
clearly stated. Yet, he elected not to appeal the prior Order, but
instead simply ignored the directive.

4. This ALJ incorporates by reference the prior Decision and
Order, and its reasoning, and concludes that a C of O issued for
retail sale of automobiles and accessories, including installation,
is not a blank check to engage in what the Respondent himself calls
"minor" automobile repairs.

5. The Respondent presented copies of C of O's of several other
automobile repair businesses which are operating in' largely
résidential areas, but which are located in zones designated as C2-A,
a more restrictive zone than the Respondent's current C3-A location.
However, the Respondent presented no evidence whether any of these
businesses sought or obtained a Boar@ of Zoning Adjustment (BZA)
variance for the use of their locations, or might have been allowed
to remain at these locations on the basis that the site use was
established prior to 1958 (i.e. grandfathered in), and therefore
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allowed under a special exception.

6. 11 DCMR 801.7(h) establishes the use and operation of an
automobile repair garage as a matter of right in a C-M district only.
The operation of Respondent's type of business in a more restrictive
zone requires that the Respondent's business site have either a C of
O granted via a BZA variance, or is entitled to the grandfathered in
exception. In either circumstance, the history of the granting of
the C of O would have been appropriately reflected in the DCRA
application record. “

7. Both retail and service businesses which are allowed as a

matter of right in C2-A zones (a more restrictive zone than the C3-A)

can generally operate in the C3-A zone, since the latter is less

restrictive than the former.

8. The Respondent's C of O application failed to reflect the
diverse nature of the business he was undertaking. Instead, the
Respondent has intentionally clouded the issue, by claiming that
because retail sales of automobiles and accessories, including
installation, is allowed, as a matter of right in a C2-A zone, he can
also operate that same type of business in the less restrictive C3-A
zone as a matter of right.

9. His reasoning is faulty, having been based upon the premise
that he is operating a retail automobile sales business in addition
to the repairs that he is making. But his automobile sales business
is essentially a fiction. The Respondent admitted that only three to
four used cars are sold per month, generally as the result of some
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exchange between customers, frequently initiated by virtue of both
parties having had automobile repairs made at the Respondent's
business.

10. The Respondent advertises that he had 21 automobile service
bays available for service and repair. Nowhere in any of the
advertisements presented at the hearing or submitted to the record,
does either the statement "automobile sales" or "sale of automobile
accessories including installation" appear. Instead, the ReSponden§
testified on direct that he performed the following alleged "minor"
repairs; automotive maintenance; service to air conditioning systems;
tire sales, installation, and servicing; battery and head lamp
installation; brake service; tuneups; fan belts; and "all things
traditionally done at Jiffy Lube and Precision Tune."

11. The Respondent denied that he performed any "major"
repairs, i.e. engine removal, overhaul, and rebuilding; body or
fender repairs; transmission work; wupholstery; or automotive
painting; etc. However, the type of automobile work his company does
perform, including his very aggressive advertising effort, attracts
enough business to keep his 21 services bays in operation.

12. - The Respondent thus operates an automobile repair
business, without the proper C of 0O, and is trying to pass off the
legal requirements by maintaining that he is a retail automobile

sales and accessories business.
13. The Respondent is well aware that a C of O is both site and
use specific, and that a business owner cannot change the
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characteristic and use of the premise as he has done here.

14. In addition, the plain meaning of a C of O for retail sales
of automobiles and accessories, including installation, does not
permit the party holding the C of O to engage in a comprehensive line
of automobile repairs, even if in the so-called "minor" repair
category. Likewise, the automobiles being repaired or serviced were,
by the Respondent's own admission, not those initially sold by this
business, and are, therefore, not a subordinate part of the principa%
business. |

15. In the Respondent's 1990 case, and again in the present
matter, the Respondent attempts to place great emphasis upon the
supposedly accessory installation aspect of his business, taking the
position that the installation and repair of brakes, tune ups, air
conditioning, etc., were really providing accessories for the
vehicles in his shop.

16. Webster's Dictionary defines "accessory" as:

an object or device not essential in itself but adding to
the beauty, convenience, or effectiveness of something

else (auto accessories)

17. 11 DCMR 199.1 defines "Repair Garage" as:

a building or other structure, or part of a building or
structure, with facilities for the repair of motor

vehicles, including body and fender repair, painting,
rebuilding, reconditioning, upholstering, equippings or

repair.

18. The plain meaning of these two definitions clearly
underscores that the Respondent's business is a "repair garage" and
not a retail sale of automobiles and accessories, plus installation.
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Respondent's election not to perform all of the categories of auto
repair, including engines and transmission overhaul or rebuilding,
does not lessen the fact that he has been and continues to operate an
automobile repair business, for which he had no C of O.

19. No matter what the Respondent calls his business, it is an
automobile repair garage, and cannot be operated at this C3-A zoned
location without a site and use specific C of O, which would
apparently require a BZA approved variance. The Respondent's C of
O is clearly invalid. |

20. The ALJ concludes that unauthorized automobile repair is
the Respondent's principal business, and that this operation is not
subordinate and incidental to the stated reason for which the C of O
was issued on May 10, 1989. The Respondent's utilization at the site
must be subordinate to the stated purposes of the C of O, but it is
obvious that Respondent is not engaging in either the retail sale of

automobiles, other than on rare occasions, nor is he operating an

automobile accessory, including installation, business.

ORDER
Accordingly, it is this 23rd day of November, 1992,
ORDERED that DCRA's Motion to Reopen the Record is DENIED; and it is
FURTHER ORDERED that the Respondent, Koo L. Yuen, President,
Van Ness, Inc., and Van Ness, Inc., is found to be fully liable for
violation of the Certificate of Occupancy laws of the District of

Columbia, with a full fine of SSOO, and court cost of $25 to be
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imposed, a total of §$525; and it is

FURTHER ORDERED that the Building and Land Regulation
Administration, DCRA, is directed to take immediate steps to vacate
Certificate of Occupancy #B156843; and it is

FURTHER ORDERED that the Respondent immediately cease and
desist the operation of the automobile repair business at 4221
Connecticut Avenue, N.W., basement, until he obtains a proper
Certificate of Occupancy for the use of said premise as a repaig

garage, including a Board of Zoning Adjustment variance, if

applicable.

Rohulamin Quander,
Administrative Law Judge, D.C.

IMPORTANT NOTICE

Respondent's failure to appeal this decision or to arrange for
payment of all fines, penalties, and costs within fifteen (15)
calendar days of service of this decision shall operate to suspend
automatically the license or permit until the assessment is paid,
thereby subjecting the Respondent to subsequent and -enhanced
violations or unpermitted activity.

APPEAL RIGHTS

This decision is final. ~The Respondent may appeal this
decision if the Respondent feels that the decision is erroneous.
Complete information concerning appeal procedures is available from
the Office of Civil Infractions, DCRA, 613 G Street, N.W., Seventh

Floor, Washington, D.C. 20001, (202) 347-8530.

_ All notices of appeal must be submitted within fifteen (15)
calendar days of the date of service of this decision.

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADJUDICATION
613 G STREET, N.W., SUITE #729
P.O. BOX 37140
WASHINGTON, D.C. 20013

DEPARTMENT OF CONSUMER
AND REGULATORY AFFAIRS

vs. 92-0AD-1683-E
YUEN L. X0O, PRESIDENT
VAN NESS, INC.
c/o Peter T. Meszoly, Esquire
Stohlman, Beuchert, and Egan, Chartered
1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Respondent

DECISION AND ORDEK

HOTION TO CLARIFY ORDER OR STAY SANCTIONS PENDING APPEAL

A Decision and Crder was rendered in this matter by Pchulamin
Cuander, Attorney Examiner/ALJ (the ALJ), Office of Adjudicaticn,
Department of Consumer and Regulatory Affairs (CAD, DCRA), on
November 23, 1992, which found the Respondent fully liable for
violation of 11 DCMR 3203.1, operating an automobile repair garage
without a valid certificate of occupancy (C of 0) for that activity
at that location. Fines totalling $500, plus court costs of $25

were imposed, for a total of $525.

On December 22, 1992, pursuant to 1 DCMR 111%, Rescondent
fileé a Motion to Clarify Order Or Stay Sanctions Pending Appeal,
together with a Notice of Appeal. When Advisory Neighborhood

DCRA V. YUEN L. KOO, ET AL, 92-OAD-1683-E
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Commission 3F (ANC 3F) belatedly learned of the Decision, their
Commission Chairman, Charles R. Braun, was granted leave by Donald
J. Sheehy, Chief Administrative Law Judge, OAD, DCRA, to file an
Opposition tc Respondent's Motion by February 19, 1993.

After a review of the record and evidence contained therein,
the Respondent's submission in support of his Motion, and the
opposition thereto, the ALJ concludes, for reasons set forth below,
that the Motion must be denied.

Barry v. Washinagton Pcst Co., 529 A.2d, 319 (p.C. 18%87),

citing In Re Antioch Urniversity, 418 A.2d 105, 109 (D.C. 1980),

stated that:

To prevail on a motion for a stay, the movant must show

that he or she is likely to prevail on the merits, that

irreparable injury will result if the stay is denied,

that opposing parties will not be harmed by the stay, and

that the public interest favors granting the steay.

The ALJ believes that the Respondent has failed to meet any of
the above guidelines. First, the Respondent has not shown thet he
is likely toc prevail on the merits. Conversely, evidence presented
at the hearing revealed possible misrepresentaticn by the
Respondent at the time he obtained his first C of G in 1989. &2s
noted in the Decision and Order, the Respondent is operating &
repair garage under the guise of a C of O which states, "Retail
sales of automobiles plus installation™. The ALJ concluded that
the Respondent maintained a fiction for cseveral years to justify

nis claim to entitlement to the C.of O issued in Mav 1GE&9.

Therefore, because he is operating without the ccrrect C 0of C
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for existing use, despite three prior directives to correct the
problem, it is highly unlikely that he can prevail on the merits.
The Kespondent was previously directed by Joseph Bottner, Zoning
Administrator, Bureau of Land Regulation Administration (BLRA),
DCRA, to come into zoning compliance. In addition, Coles B. Ruff,
Attorney Examiner/ALJ, issued a Decision in 90-0AD~1726-E, on July
17, 1990, which advised the Respcndent that he needed Board of
Zoning Adiustment (BZA) appioval in order to continue his business
operation at this location. Then on November 23, 1992, the ALJ
herein reiterated the prior directives, holding the Pespondent
fully liable for his law violations.

Second, thke Respondent is haré pressed to show irreparable
injury. Although the Respondent mighé sustain some eccnomic loss
and personzl embarrassment if he were shut down by DCRA, iere
potentizl economic loss does not justify the Respondent's open and
rotcricus continuation of his operation. 1In addition, Lecause the
Respondent has noted an appeal, DCRA wiil take no steps to close
his operaticn pending the appeal's outcome. The key word in this
consideration is "irreparable" and "[mlere 1injuries, however,
substantial, in terms of money, time and energy necessarily
expended in the absence of a stay, are not enough."™ i The ALJ
rotes that although the Respondent is a repeat offender, he was not

cited as such.

l virginia Petroleum Jobbers Asscciation v., Federzl Power
Commission, 104 U.S. 2pp. D.C. 106, 110, 259 F2.24 821, 325 (1553).
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Concerning the third (opposing parties will not be harmed by
the stay) and fourth criterie (the public interest favors granting
the stay), the Respondent's Motion fails to adequately address
these two components to justify granting a stay.

The community representatives maintain that their constituency
has been and continues to be harmed by the Respondent's ignoring
three directives to obtain the correct C of 0. This process would
require the BZA to reach a decision after hearing and evaluating
all of the evidence, which would most certainly include okjection
from the surrounding community, which has been pursuing this matter
for several years.

The Respondent has likewise failed to demonstrate how grarting
his request for a stay would not be a disservice to the public
interest. Since at least 1990, the community has consistently
demanded that applicable zoning regulations be enforced. The
Fespondent's continuous flaunting of this law violation in no way
.serves the public interest, and impedes the D.C. Government's
ability to enforce its own laws.

The Respondent requested a clarification of tre initiel
Decision and Order, expressing concern that the ALJ's Grder wculd
be immediately executed upon by BLRA, DCRA, with imminent action tc
be tzken by BLRA to vacate C of O #E156842, and implenment & forced
closing of the Respondent's automobile repair business, cdespite the
existence of & pending appeal before the Board of Ergeals and

Review.
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Prior to the issuance of this Crder, the ALJ verified with the
Zoning Division, BLRA, that, pendirg the cutccocme of FRespondent's

appeal, no action will be tzken by that office to either vacate C

)]

of O #B156843, cr to enforce a cessation of the Respondent'

business.

ORDER
THEREFORE, for the foregoing reasons, it is this 2Znd day of
February, 1953,
ORDERED, that the Motion For Stav and the Motion to Clarify

Order Or Stay Sanctions Pending Appeal is DENIED.

ot
O ~
Yo
s
i . £ ( ) - e .
: / 54 /(_"{ Lo s ay gl i o -'. . ./‘

Rohulamin Cuander,
Attorney Exeminer/ALJ, D.C.
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