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Motion for Reconsideration of Three-Year Time Limit 

Dear Members of the Board: 

On behalf of Brandywine Street Association ("Brandywine"), the applicant 
in the above-referenced case, we hereby request the Board of Zoning Adjustment 
("Board" or "BZA") to reconsider its decision to limit the special exception 
approval for the child development and community center at 700 Brandywine 
Street, S.E., to three years. The three-year time limit will effectively preclude 
Brandywine from financing and proceeding with the project, as described in 
greater detail below. 

1. Background 

On September 17, 2002, the Board considered the above-referenced case 
and voted 4-0-1 to approve the special exception and variance relief requested 
without any time limitation. Early that same evening, the Office of Zoning 
notified the applicant that, after it had heard its last case for the•day, the Board 
reopened the record in Application No. 16911 and voted 4-0-1 to limit the 
approval period for the special exceptions to three years. Recognizing that the 
applicant was not present for this discussion, the Board indicated that the 
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applicant could submit a motion for reconsideration if there were additional 
information that could have a bearing on the Board's decision. In response to 
this suggestion, the applicant is submitting this motion for reconsideration. 

2. Financing for Project Is Jeopardized by Time Limitation 

Unlike most other child development and community centers, which have 
limited renovation or build-out needs, Brandywine must raise $1.3 million to 
undertake the substantial renovation and rehabilitation of the dilapidated 
building at 700 Brandywine Street, S.E., in order to make it useable for its 
proposed facility. See testimony of Mr. Henry Bowden, Project Manager, 
September 17, 2002 BZA hearing; see also Photographs of Building Condition in 
Applicant's Pre-Hearing Statement, BZA Exhibit No. 26. As a not-for-profit 
community organization, Brandywine has no revenue-generating functions to 
support itself at this time. It relies solely on volunteers, donations and grant 
money. 

In order to proceed with this ambitious project, Brandywine is seeking 
funds from a variety of sources, none of which are willing to make such a 
substantial investment if there is a limitation on the return. The Community 
Development Block Grant ("CDBG") program of the Department of Housing and 
Urban Development, the principle targeted source of funds for Brandywine, has 
established a sustainability timeframe of forty years. Additionally, each CDBG 
applicant is competing with several other applicants for the same limited funds. 
Thus, it is critical for an applicant to demonstrate not only the merits of its 
project, but also that it can complete the project and that the CDBG investment 
will have more than a short-term effect. As stated at the hearing, the zoning 
approval received September 17th was a critical step for Brandywine in earning 
"points" for its application. However, the three-year time limit imposed by the 
Board will have a devastating, preclusive effect on Brandywine's rating. Other 
applicants without this handicap will be in a much better position to receive the 
limited funds available. As a result, it is highly unlikely that Brandywine would 
be awarded funds from this or any other source. Accordingly, Brandywine 
requests that the Board remove the three-year time limit on the special 
exception approval. 

2. No Harm Will Result from Elimination of Time Limitation 

Elimination of the three-year time limit on the special exception 
approvals will not harm the purpose or intent of the Zoning Regulations or 
create any objectionable conditions on adjacent and nearby properties. The 
evidence of record in this case demonstrated that there are no objectionable 
conditions created by the child development and community center. 
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Additionally, there was absolutely no opposition to these uses by residents in the 
immediate vicinity or anywhere else; rather, there was overwhelming support 
for the facilities in the community. 

Moreover, there is ample precedent for the Board to approve child 
development centers and community centers without time limits. The following 
centers were all approved without restriction on the number of years the facility 
may operate. 

BZA Application No. Applicant/ Address Order Date 
14641 Resurrection Baptist Church 9/17/87 

3501 Martin Luther King Jr Ave SE 
14679 James Cobb 3/21/88 

2025 Park Rd., NW 
14713 Church of the Redeemer 2/11/88 

1423 Girard St., NE 
14721 Georgetown Presbyterian Church 6/24/88 

3115 P St., NW 
14736 1436-38 Meridian Place Gen Ptnshp 4/7/88 

1436 Meridian Pl., NW 
14776 Lorraine Brannon 6/24/88 

4527 Georgia Ave., NW 
14917 Harvey Memorial Baptist Church 11/19/88 

3204 Brothers Pl., SE 
14942 DC Dept of Public and Assisted Hsg 12/16/88 

5725 East Capitol St., SE 
14943 Edgewood Associates Ltd Ptnshp 2/24/89 

601 Edgewood St., NE 
14944 DC Dept of Public and Assisted Hsg 12/16/88 

1625 Montana Ave., NE 
14945 DC De~t of Public and Assisted Hsg 12/16/88 

400 50 h St., NE 
14946 DC Dept of Public and Assisted Hsg 12/16/88 

1000 1 ih St., SE 
15048 Pinkie Malone 7/14/89 

1027 51 st St., NE 
15056 SG Limited Ptnshp 7/28/89 

1210 Southern Ave., SE 
15117 Phyllis Wheatley YWCA 7/19/89 

1719-12 13th St., NW 
15724 Dor-Kee Inc. 12/22/92 

1321 Emerson St., NW 
15747 John Redmond 10/21/92 

1636 Kenyon St., NW 
15758 Winn Development & MUSCLE 4/30/93 

4309 3rd St., SE 
15820 Little Workers of the Sacred Heart 6/4/93 

3520 15th St., NE 
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BZA Aoolication No. Aoolicant/ Address 
15985 St. Luke's Methodist Church 

3655 Calvert St., NW 
15990 Jonathan Woodner Co. 

3636 16th St., NW 
16044 National Children's Center, Inc. 

200 Rittenhouse St., NW 
16068 Cleveland Park Cong. United Church 

3400 Lowell St., NW 
16131 DC Hsg Auth & Ellen Wilson Redev LLC 

704-10 6th St., SE 
16334 DC Dept of Hsg & Community Dev. 

128 M St., NW 
16339 Jerome Lindsey for Kaleb LLC 

801 Rittenhouse St., NW 
16354 Mt. Calvary Holy Church of Deliverance 

5900 Chillum Pl., NE 
16357 Parkland 

2011 Savannah St.,SE 
16375 Peoples Involvement Corp 

1855 ]1h St., NW 
16398 New Mount Olive Baptist Church 

710 58th St, NE 
16413 National Child Day Care Assn 

2229 M St., NE 
16630 DC Office on Age (elderly day care) 

3500 Martin Luther King Jr Ave SE 

Order Date 
9/14/94 

10/28/94 

6/29/95 

2/5/96 

9/23/96 

5/1/98 

6/16/98 

7/2/98 

8/7/98 

9/28/98 

1/22/99 

1/14/99 

12/11/00 

In instances where the Board has limited the approval to a certain 
number of years, it has generally done so when there had been opposition to the 
facility based on intensity of use, noise, adverse traffic impacts, or other 
objectionable conditions. See, for example, orders in BZA Application Nos. 
14593, 14646, 14651, 14688, 14690, 14832, 14883, 14932, 14941, 15755, 15799, 
15838,15986, 16183, 16200,16242, 16502,and16657. 

On certain occasions, the Board has placed time limits on the approval for 
child development or community centers even when there was no opposition of 
record. Because these applications were approved by summary order, however, 
there is no indication of what information the Board relied on to support the 
time limit. The restrictions range anywhere from two to three, five, seven, ten, 
or fifteen years. Without examining the evidence of record or the transcript for 
the proceedings, it is impossible to glean the reasons for such a wide range in 
time limits. 
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Here, there is ample basis for not imposing any time limitations. Like the 
approvals listed in the chart above, there was no person or party in opposition to 
the Brandywine child development and community center. Rather, there was 
overwhelming support for the facility. Second, there were no potentially adverse 
conditions identified during the hearing process that might warrant a time 
limitation. A concern raised by the Office of Planning over possible objectionable 
noise to an abutting homeowner was addressed when that owner testified in 
support of the application and stated she had no concerns about noise from the 
child development center. Further, there were no objectionable traffic conditions 
to be generated by the facility. Rather, the presence of the police outreach office 
at the community center is anticipated to reduce the number of speeding 
automobiles and other objectionable traffic conditions generated by drug dealers 
in the neighborhood. Consequently, no time limits are necessary to cure or 
mitigate any adverse effects at the Brandywine facility. 

The Office of Corporation Counsel ("OCC") has previously addressed the 
issue of the Board's authority to impose conditions on granting special exception 
relief. In a Memorandum to the Board of Zoning Adjustment dated July 6, 1976, 
OCC advised the Board that while it may impose conditions to ensure that the 
special exception will be in harmony with the Zoning Regulations and will not 
tend to adversely affect the use of neighboring property, that power has 
limitations. See 1 Op.C.C., D.C. 176 (1976) ("OCC Memorandum") (copy 
attached) citing Nathanson v. District of Columbia Bd. of Zon. Adjust., 289 A.2d 
881, 884 (D.C. 1972); 2 Rathopf, The Law of Zoning and Planning, 49-1, ff (1972 
ed.). Any condition must be directly related to and incidental to the proposed 
use of the property. Moreover, the record in the BZA case must support 
imposition of the proposed conditions to warrant the conclusion that it is 
necessary to protect adjoining and nearby property from "objectionable 
conditions." See 1 Op.C.C. at 180. Because there were no objectionable 
conditions identified in the Brandywine case, there is no need for a time 
limitation on the approval period. 

4. Conclusion 

The three-year time limit imposed on the approval of the child 
development and community center is unduly burdensome on the Brandywine 
Street Association. It will not only undermine the association's ability to secure 
the $1.3 million funding for the project but will likely ensure the facility's 
demise. Eliminating the time limitation will not harm the purpose or intent of 
the Zoning Regulations or create any objectionable conditions on adjacent and 
nearby properties. There is ample precedent for granting special exception relief 
for child development and community centers without time limits, particularly 



Board of Zoning Adjusti ____ 1t 
October 1, 2002 
Page 6 

when there is no opposition from the adjacent and nearby neighbors. 
Consequently, Brandywine Street Association respectfully requests the Board to 
reconsider its decision and remove the time limitation from the special exception 
approval. 

Attachments 

cc: Brandywine Street Association 
Henry Bowden 
Ann Congdon 
Whayne S. Quin 
Steven E. Sher 

WASI #1122897 vl 

Respectfully submitted, 

Carolyn Brown 
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ICIIIDIAIDClf TO: ltepb• E. Sher, Aetit'lg Secretary 
Board of 1-otdng Adjustarat 

1'1111: John a. llaer, Jr. 
Corporatloa CcMmMl. 

Authority of cbe loud of f4n:lng 
AdjwatlNllt to Uadt .acc .. • t.o parkiaa 
lote eo cu poot. and ---=a-uten 
•• • c.dlttOD of a ar-t of -,eelal 
GffpUOD ( ca> llo. 1432) 

M:ICll:ele 

OD Nbalf of Che IMrd of. ZOratag Adjuatment (bcetnaft•• 
tba "loarcl") you haft aullllllthd co thia Offioe tbe following 
queetiou: 

"1. Whether. uadar applldble 
•ca•t:ea aml regulatS.-., the loud 
bu the autbod.ty to lapoee oondt• 
tlou r...-ri.ng apao• for car pools 
or abort term non-ca ate,: uae • 

. "'2. If the autbol'ltJ exlac., .tut.t 
kt.ad of coaditloraa OOlild be iapoNd 8114 
llow tbeN condltf.ona could be enfoned." 

1heN quead.ona have ad.eea from wo apptlcatloo• before 
the load for 9Pecial acepti.oa to operate parld.ng lots. 'l'beaa 
app11.at10Da wn forwarded, u required 'bJ the Zom.ag Ragula• 
ti.wt ~o the Dtrector of the Dllp&:rc snt of ~t't.atioa, for 
r...,__ ad s:epoxt. According co your m1• oraradulll. the Department 
of Ti:WpOC'tad.Oll -· reeoaaendad that th• Board lmpoN eonclittou 
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regarding the ute of parking lots which vou.1d serve to discourage 
CCll'llluter parking and would ea.courage Che reduction of vehicle 
ad.lea of::travel. In his OMJlQOrandta to tbe Board, the Di.rector 
of the Depumettt of Tral'laportatioo seated that the ol>jacrlvu 
to be achieved by the imposition of these cOtldittoaa would be 
the reduction of •t.r pollution and energy cocat.aption and the 
control of the growth of coageacion. 

1 am also 1n receipt of a letter fro.a \;.1bayQe s. Quin. -e.­
quir•• who r-neaent• one of the applicant•, ta wbich h•·h•• 
requested that the Board forward aeveral add1tt.ona1 questions 
to ~hi• Office. Because 1 find tbat tbe Board, for the reasons 
stated herein. camot 1.mpo•• the coa.dit:f.OCl• •US&••ted by the 
Department of Trmsportation, it will not b• neceasuy to 
directly acldrea• the issues ralaed by Mr. Quin. 

It ia flmdllllental that the cltacntlon of tu Board to grant 
special exceptlom i• limited to a deteminatioa of llhetber the 
exceptioa sought ... ta the requirement• of the 2'-0llf.ng a.gulations. 
Sc9K.t v. Pi,ttrlc; o,t Coh9eey )l~•. of zon,, M1S!Ji•. 30S >.2d .516. 
518 (D.C. App. 1973); ao,. ,Let• Iiardy Hom, & s, Aa•'n v. D.£. M• 
of &ems Adj •• 324 A.2d 701. 106 (D.C. App. 1974). Once aa app11• 
cant has made tbe requisite ehowtug the Board ordinarily must 
grant hia application. ~S!Mn• mra at 518. 

The standard.a which contr0l the grand.ag of ap•cial excep• 
tiona an th• adjudicatory standard• eet forth ia the Zoniag 
B.eg-..ilation•. !Rle. Lesa P..a£dz H, & §cb, A•1.'.n v. ~ .. c, M• of 
Z,ea, Adi.• 343 A.2d S64 • .566 (D.c. App. 1975).. The Zoning 
ugulation.• do not pumit the Board to go beyond it• delegated 
function in -i,aclal exception C&M•. ,li. 

Likewise it l• settled that the Board may apply reasonable 
conditiona to t.naur• that the grant of .a .-pectal acepd.on will 
be in harmony with the Zoning R.egu.latiou and will not tend to 
ad-.u.ely affect the ~•• of aei&hhorhg property. £i5W!!f99 v. 
D ct o '8b Bd of • t\.d u1t, 289 A.2d 1. 884 
(D.C. App. 1972; Section 8207.2. Zoatna bgulations. See el90 
2 &athkc,pf, DA Law of Zonipg gd Ptagg1ag. 49-1, ff. (1972 ed.) 
and 2 Yokley, ·e!!D.lN law aiid Prap&f.ce, !lS-16 (3rd ed. 1965). 
According to R.athkopf the power of a Board ol Zoning Adjuat:ment 
to tailor a grant of apecial •xceptlon by appropriate conditions 
and Nfaguarda is an inherent c,ne_ 2 Rathkopf, sw,ra at 49-1. 

-2-
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A limitation upon th• power to attach conditions to grant• 
of special exceptions is that conditions cannot be imposed which 
go be~ the provisions of the zonioa ordinance or are more 
severe th-~tt the ordinance ttaelf. · :r•slmd v. 0041•• 316 Mich. 
l8S, 2S N.W. 2d 161 (1946); ft!ll•~Havan Citiggs h!•'n, Inc. v. 
s.,chuupg, 201 Va. 36 • 109 s. ;.~. 2d 139 (1959); ,S.;:nste!,n v. Bp•rd 
pf App. Mati9199£k 60 Misc. 2d 470, 302 N.Y.S. 2d 141, 146 
(Spec. Term 1969). Moreover, the conditioua imposed alUSt 1M 
directly related to and incidental to the propoeed uH of the 
property. Bernstein, 1u2,ra, 302 N. Y.S. · 2d at 146. \\1.th respect 
to coaaerci.al uaea of property. condid.ous which bear on the 
operation of the oualnees rather than the use of the land have 
been held t:o be invalid. Vlahos v. J:.iJ;tle Boar's Hed Oietrlct, 
146 A.2d 257 (Sup. Ct. 1t.H, 19S8); IO!P Rf Jtuntipaton v. Sudano, 
42 A.'D. 2d 791. 346 N.-Y.S .. 2d 182 (1973). . 

It 1• my opinion that the coaditiona which tha Di.rector of 
tbe Dept. of Transportation baa p,:opo•ed be attached to the 
grants of special exc:eption herein would require ~be Board to 
exceed it& delegated functions in speotal excepttOG cases and 
would, in effect, requir• a policy dect1ion which tbe Board ha• 
no authority to make. See ~hel:"idan-!:florg Neighborhood Councl)., 
tt al. v. o.c, .DoaI:4 2f '99,lng Adjustm•ns, No. 6934. t>.C. Court of 
Appeals {decided July 3, 197.5). The 7onlng aesulations contain 
no proviatons or atandards for the reduction of at.r pollution and 
energy conaumption aad i:he control of the growth of traffic con• 
g .. tioo. 1 am alao of the opiftion that tu effect of the propoaed 
conditions 11l limiting accaas to the parking lots bear• more on. 
cbe operation of the business than the use of th• land. 

Both parcel• of land which are the aubjeet1 of the applica• 
tioaa for spacial exception parking lot uae are located in the 
SP zone Diatriet (Limited Office, Apartment and Office Uae). The 
ZOning 1.egulattona provide that in the SP Dietrlet, offices. 
apat"tment houses, hotels, and controlled parking.factlitie.s are 
to be encouroged thuein. Section 4101.1, ?onb,g Regulations. 
In my opinion, the teftl "contralled parking fac111ttes," as used 
in aectton 4101.1, muns, u applied to parking lots in the Sr 
District, cont:rol in accordance with the standards provided in 
aeetion 4101.41 for the gx-aat of •~cul exceptions- Parking 
lot& are permitted•• a apeotat UCe\'tton in~ SP District if 
appr"OVed by the .Board of zoning Adjustment eubj-=t to the condi• 
tioaa tpeified in section 8207 of the Zoning RegulAtions and the 
following standards: 

... 3. 
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"~101.41 P•r:klas lot, p.-ktaa ,anp 
Oiil lot other cha alley lot:, polio 
•COi'- au•••• or IIIMbaaS.•1 P"'klaa a••• aaj•t to th• pt'ftl•l•• of 
AJ'd.el• 74 -4 c. t~ lollOld.118 atalMI• 
uct., 

(a) Suob llM la ao 1_.w lad •11 
fMf.lld.•• thffeof an so datped tut 
tbey •r• not likel1 to NCGM ohjecd.oo• 
able to adjotlliq ad nearby propen, 
~ of not.••• traftlo, ft' otta..- 01)­
J .. tioaal,l• OOQ4tct.oa.ai 

(b) Tb• pr•••C cba.-actu and flltu• 
d«Nlop••t of the net.gbhorbootl wf.11 aoc 
M aff.ot-4 •4wr••17 by th UNI 

(o) kfon tatd.8g ttu.1 Md.on on aa 
appltcad.oa few tucb u., t!M Joud e.hall 
aubait cha applteatS.ora to the 01:ncto,:, 
D.,.arcaea.c of Vebt.cl•• and Traffic for 
r...-1• Mel QpOl"CJ aad, 

{4) Befn• uld.ftl final acti.on oa an 
applloatton tor• puld.aa cu•••• pul>lio 
•toraa• s•raa•• • •edMtn1ca1 puld.n1 
aana• th• Board. •1'all •ubad.t the a,p11• 
cad.on to tb• •ttOMl Capital Plamdna 
c...1,,1on for nvl• and report." 

~ olevant pl'CWieiou of Aniol• 74 an •• follow i 

"Seottoa 7404••Puld.ag Lot• 

7404.1 A paid.Ill lot la any 41.a• 
trict shall coafOIII to the tollowlraa 
apect.al provf.alona: 

7404.11 A11 ••• 4-voted to drlw• 
waya, aco••• lane•• and pu'kina areaa 
shall N paved wlth mated.al• wbtch ftma 
a all-weather ~oua surface; 

7404.12 ?be padchg lot •ball be ao 
<k•taned that no vehicle 01: aay part tl\4rn• 
of eball project over aay loc lioe or 
butl4lQa line; 
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7404,13 Ro other us• •hall N coo­
ducted fl"OID OI' upon the pNlllld.••• and ao 
•t&"uetuN other tba u attaa4tnt'• 
•h•lter aball lM erect-4 or us-4 upea 
tta. pr-1••• .. 1 .. , .-ob un or •true• 
t.ure ts otheniae pntwltted la C. 
dtetrict ta wbf.cb the parld.na lot la 
locat-4; 

7404.14 lfo vebt°''' ar •trwe or 
ext• eball be wttbb 25 f"t of a •treet 
t.ater••ctloa ..... nr.S hoa the 1Ah1.-• 
ffCtloD of tb• cun linn at•de<h 8114. 

7404.15 >ay ltghtf.q uecl to lllu• 
ad.nae. a padd.ng let• t.u •ci•••__,. 
bulldingt eball be to U'ft1.'llecl tbat all 
direct fll1• of •uob lqbtlq ~ coaftud 
to the wrlace of the pald.aa lot." 

A.a t.1l4loated, the •taaduda pl'O\fict.d la ... tf.oa 410.141 
r"'1lr• &alill tl\t• Wt thcl Board flacl that the toe.ad.on -4 
dMtp of• parklaa uae be 8\JOb that tt i• "not likely to be• 
COM objeotloa4ble to adjof.ld.q .. UQ'lty p~ty becauM of 
noi••• traffic. or other obi-.ctt.on.bl• eoadf.tlooa," (Sarpbui• 
tuppliecl) • 0a tht.1 •con. • not 111 a poald.Oll to •tat• an 
optld.on .. to w.tb• the ~ec:ord ia thN• MM• aunort• 111• 
,o•ltion of th• propoMd cOlldld.ou to warr•t tl\41 coaoludoa 
tbat lt ts uo .. auy to ,-c•t adjof.~ aad ... DJ propeftJ 
fl'QII "otbc objectlouble OOGdttlou." 

!be objective• refettad to by the Dtnotor of tbe hpart• 
Milt of 'l'rwportatloa la ht• • l• DT-adura haw -- Pl'•NDCed to 
ti. Joar4 tr& t.he fODII of Utldd'i.ned 10QI ....... polt.oy goal• of 
a••~•l clty...S.de applt.ceblltt,. leeau.te ..ta ltroacl Polf.07 
aoal• an ,__.1 and futun ta effeot, they are lqi•latl'M 111 
na~ aad theft.for• mu•t be adopted by aithc the Coaare••• tbe 
City fJouacl.1. and/• the loniq C..t.aat.oa. S.. Cg1gpl Hill 

_,_ 
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lttff!'Sla ill· •· re1v.:1.:tte•~ 211 A.24 101 (D.c. App. 
1972 • la Cba ••• ,~ of ---- ,,.,uu. la dll z ...... 
...., ___ \t .......... Mt .... the -••tq to ..... 
.. eded.111 ~ - -- -- .... .-111 ,_ti. ..... 
...._ of au ,oltlld.oa aa4 ....,. ••••111cua aa4 few eoat:101 
of dM ..-e1a of e•1•:sd.Ga. fJ-420. D. c. Cotll, lffl ... ; 
Sll&nmn AM'I ., ..... P. Ill• •• PH~I ff ~· IC 2'11, Mt•• D7 A.2c14,;lt?(».c • .4pp:J75; = Fxm ,.,,g...,,, Jal, •••• , , • 201 .,._ "· 109 ..... 2• 
1 • 1959. 

Ill adclt.ct. • -, •J•tlw to '1le ........ DM41.t10M • 
1..-1 si•ad•• I _,. Nm .W.-.t 1,y tM %0ataa Metni•trator 
tbac .afoft• at of tho• eeadt.d.w 1')' Id.a etaff u t.,nctt.oal 
.... ,.....,.. 1 ....... 1.. 11e f..i. dlat he ... 1IOI baw aufft• 
clan~ acaff ..U..le m.dM daat.W iupeedMa llllcl IIOldtenlll 
-.ld.o1a IIOl114 be nquind ti -- condt~ an te Jae df•tlw. 

11' .... 1.s-. l • ill ... ,.ant vlD die 1-awl'l IC IN1• 
of ...__ au polll&d.oa ..... ,., ..... ,u. .... CODtnlllaa 
tbe .....,di of tftffle ~- ••--• a. ..,..,.rwte nu• 
of 4lold.ffllt8 dleM gMla la drnup tba J.eslalatlw pno•••• 

CC:SA:I(l(ltchell:cla:6/30/7& 
SAD 76•1251 

JD. Ja. 


