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Nebraska. Avenue Neighborhood Association 
5126 Nebraska A venue, N. W. 

FebrL1ary 3, 2003 

Geoffrey Griffis 
Chair, BZA 
441 4th St. NW, Suite 210 
Washington1 DC 20001 

Washington, D.C. 200118 

Delivery by FAX 

RE: Motion to Reconsider Appeal No. 16979 (Sunrise/ 5111 Connecticut Ave. NW) 

Dear Mr. Griffis and Members of the Board: 

Sunrise Assisted Living, Inc. ("Sunrise") argues that Appeal 16879 is improper because 
it raises no new issue, Is untimely, they relied on their permits the process has been 
costly to them. In response, the.Appellants point out the following: 

1. Res judicata 

Res judicata (prohibiting re-adjudication on the same issues) does not block re­
adjudication of this appeal because there is substantial change in circumstance 
Citing Towles v. District of Columbia BZA, 57BA.2d 1128 (D.C.1990). The 
original permit application materials were so ambiguous and faulty that 
construction could not be determined from the approved plans. Current 
construction shows noncompliance with zoning regulations. Sunrise abandoned 
any right to rely upon the plea of res judlcata by not submitting unambiguous 
building plans and not following plans submitted. 

2. /aches and estoppal 

The defenses of /aches and estoppel are judicially disfavored in the zoning 
context because of the p~blic interest in enforcement of the zoning laws. Sisson 
v. District of Columbia BZA. 805 A.2d 964 (D.C. 2002). 

Laches is rarely applied in the zoning context except in the clearest and most 
compelling circumstances. Sisson v. D. C. BZA, supra. Determination if the 
facts are sufficient to sustain the defense of !aches is one of law to be answered 
de novo by the appellate court, Sisson v. D. C. BZA, supra. 
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The defense of estoppal requires that the developer acted in good faith. Murray, 
et al., v. District of Columbia BZA 572 A.2d 1055 (O.C.App. 1990). Sisson v. 
D.C. BZA, supra. The Appellants allege that Sunrise has not acted in good 
faith, based on the following actions by Sunrise* (*Regulation and 
documentation): 

(a) Submitting ambiguous and inaccurate plans with permit applications1 
plans not compliant with D.C. Municipal Regulations, compromising their 
perrrit to build (12 DCMR §§ 107.15, 111.3); 

(b) Misrepresenting the building as 23' 2" tall on the Environmental Impact 
Screening Form (helping avoid a full environmental impact evaluation); 

(c) Submitting inaccurate responses to DCRA requests for correction/ 
clarification (Plan Correction Lists); and not responding to every req~est; 

(d) Misrepresenting public alley as private property (to close alley for 
development); 

(e) Not providing structural plans prepared by a current DC-licensed engineer 
{12 DCMR § 113.1);. 

(f) Not scheduling required building inspections (12 DCMR §§ 113.2, 113.3, 
113.6) that would have identified discrepancies between construction and 
approved permit plans. 

3. Exhaustion of administrative remedy: 

Current construction that is not compliant with 11 DCMR is subject to application 
for administrative remedy (variance and/or special exception). This procedure is 
necessary to protect the integrity of the D.C. Zoning Regulations. 

We request that the Board reconsider the Motion to Dismiss and hear the subject 
appeal as provided by the regulations. 

Respectfully, 

B/f'~~ 
Page Chiapella 
President, Nebraska Ave. Neighborhood Assn. 

Attachment: Certificate of Service 
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CERTIFICATE OF SERVICE 

J HEREBY CERTIFY lhat a copy of the foregoing letter was i;erved by hand-deli.very or FAX 

this 3rd day of February, 2003 upon the fo11owing: 

Donna M. Murasky 
FAX: (202) 727-8922 
Office of the Corporation Counsel 
441 4th Strert, N.W., 6th Floor South 
Washington, D.C. 20001 

William Bennett, Esq. 
FAX: (202) 727-8922 
Office of the Corporation Council 
441 41h Street, NW 
Washingt011, DC 20001 

Alan Bcrgi,tein, Esq. 
FAX: (202) 727-8922 
Office of the Corporation. Council 
441 41h Street, NW 
Washington, DC 20001 

Matireen Dwyer, Esq. 
F.AX.: (202) 663-8007 
Shaw Pittman,.LLP 
2300 N Street, NW 
Washington DC 20037 

ANC 3/40 
FAX (202) 6864366 
Chevy Chase Community Center, 2•1d Floor 
5601 Connecticut Avenue, NW 
Waahington, DC 20015 


