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D. Inherent Danger and Peculiar Risk of
Harm.

"[9] In Counts IV and V of his complaint,
Fry, Jr. alleged that the work to be done was
inherently dangerous and exposed him to a
peculiar risk of harm. An employer is liable
for injuries caused by the negligence of an
independent contractor where the work per-
formed by the contractor is inherently dan-
gerous. Levy v. Currier, 587 A.2d 205, 209
(D.C.1991); Lindler, supra, note 7, 164
U.S.App.D.C. at 38, 502 F.2d at 495 (applying
this rule in favor of independent contractor’s
employee). The trial judge, as we have seen,
held that scaffolding and painting are not
inherently dangerous activities.)’-

But the application of the “inherent dan-
ger” rule is not limited to intrinsically haz-
ardous work. District of Columbia v. How-
ell, 607 A.2d 501, 505 (D.C.1992). On the
contrary, the rule applies, inter alia, where
“the employer has special reason to contem-
plate such a risk [of harm] under the particu-
lar circumstances under which the work is to
be done.” Levy, supra, 587 A.2d at 209
(quoting RESTATEMENT (SeEconD) oF TORTS
§ 427, cmt. b (1965)). In the present case,
Barnas testified that he was well aware of
the danger posed by the “scaffolding and
ladder” procedure. According to Fry, Sr.,
Barnas not only tolerated the perilous meth-
odology but actually directed Fry, Sr. to
follow it. ‘ :

[10-12] “Whether a particular kind of
work is inherently dangerous is essentially a
relative determination based upon the facts
of the particular case.” Taylor v. Tellez, 610
A.2d 252, 255 (D.C.1992) (citations omitted).
“The existence of [a] danger and knowledge
of it by the employer are normally questions
of fact for the jury.” Howell supra, 607
A2d at 505. Given Fry, Srs testimony,
there, were genuine issues of material fact
precluding entry of summary judgment on
Fry, Jrs claim of “inherently dangerous”
activity. For similar reasons, we conclude
that summary judgment was improperly en-
tered on Fry, Jr.s related claim under the
“peculiar risk” doctrine. See Wilson v. Good
Humor Corp., 244 U.S.App.D.C. 298, 309, 757

10. “Courts have consistently held that working

F.2d 1293, 1304 (1985); RESTATEMENT (SEC-
OND) OF ToRTs, § 418 emt. b- (1965).

A% 8

The -judgment of the trial court is re-
versed, and the case is remanded for further
proceedings consistent with this opinion.

So ordered.
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for it and if facts found by Board have sub-
stantial support in the evidence.

2. Zoning and Planning €618

Court of Appeals is not to substitute its
Judgment for that of agency, and thus deci-
sion of Board of Zoning AdJustment (BZA)
will be upheld provided there is rational basis

" for it.

3. Zoning and Planning -&=703
Decision by Board of Zoning Adjustment

(BZA) will not be set aside if decision was
‘accompanied by findings of fact sufficient to

enable reviewing court to reach decision, de-
cision reached by agency follows as matter of
law from the facts, and facts so stated have
substantial support in evidence.

4. Zoning and Planning €605, 610 '

In zoning cases, scope of appellate re-
view is limited to whether Board of Zoning
Adjustment’s (BZA) interpretation is legally
consistent with regulations and whether deci-
sion is clearly arbitrary and capricious in
both factual and -legal context.

5. Zoning and Planning ¢=542.1, 544

In ruling on zoning exception, Board of
Zoning Adjustment (BZA) must address and

. make specific findings on each issue raised

by neighborhood advisory commission, but
agency is not required to defer to commit-
tee’s views but must only address committee
concerns with particularity. D.C.Code 1981
§ 1-261(d).

6. Zoning and Planning =280

Zoning regulations requiring two off-
street parking spaces for youth rehabilitation
home did.not require that house, to be con-
verted to' youth home, have two actual
spaces, as house’s credit under “grandfather”
excepmon, plus: space already present,
amountéd to requisite two spaces. D.C.
Mun.Regs. title 11, §§ 2100.1, 2100.4, 2101.1.

7. Zoning and Planning &=508

On application for zoning exception for
proposed youth rehabilitation home, Board of
Zoning Adjustment (BZA) sufficiently ad-
dressed neighborhood advisory committee’s
concerns over effects of 38% youth abscon-
dence 'rate .on neighborhood crime, Whgre
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board member commented that. testimony
showed that youths who flee such homes do
not remain in the neighborhood, and where
no contrary evidence was. presented. 0&

8. Zoning and Planmng =508 }Z@T
On application for zoning exception for a /2];.,

proposed youth rehabilitation’ home, zoning
regulations did not require Board of Zoning
Adjustment (BZA) to consider ‘concentration
of youth homes in neighborhood compared
with other parts of district, as opposed to
whether concentration, in and of itself, had
adverse impact on neighborhoods. D.C.Code -
1981, § 1-261; D.C. Mun.Regs. title 11,
§§ 3353, 835.6, 3307.2.

9. Zoning and Planning &531

On application for zoning exception for
proposed youth rehabilitation home, zoning
regulations did not require Board of Zoning
Adjustment (BZA) to wait for police depart-
ment report on impact of youth home in
neighborhood, where Board requested report
from department and waited over five
months before rulingi -zoning regulations
permitted Board to proceed after waiting 40
days. D.C. Mun.Regs. title 11, § 33186.

10.- Zoning and Planning 541
- 'On application for zoning exception. for
proposed youth rehabilitatiori home, Board of
Zoning Adjustment (BZA) was required to
allow interested parties opportunity to com-
ment on security plan for home, given
Board's requirement that some plan be es- .
tablished, where entire plan was not submit-
ted to Board before it rendered its decision.

11. Zoning and Planning &541

" On application for zoning exception f
proposed youth rehabilitation home, Board
Zoning Adjustment (BZA) was not reqwre
to allow interested parties opportunity
comment on parking plan for home, where a
interested parties had opportumty to ‘comn
mént on parking issues at hearing, an
Board required additional off-site parkm
response to such comments, and not as
tion to approval of exception.

12. Zoning and Planning 543
Board of Zoning ‘Adjustment (BZA) :
ed with requisite impartiality in granbilf
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- zoning exception. for proposed youth rehabili-
tation home, though. three pieces of. corre-
spondence received by Board; testimony of
youth services employee, ‘and statements by
Board members made references to need for
additional youth homes under consent decree
requiring district to develop youth homes,
where there was no allegation of ex parte

contact or bias from outside influences, refer-

ences to consent decree were part of the

record, and petitioners did not take opportu- -

nity to focus on consent decree issues or
potential bias at hearing.

13. Zoning and Planning &360

Board of Zoning Adjustment (BZA)
members are quasi-judicial administrative of-
ficials who operate under same recusal stan-
dards as 3udges

14. Judges @=49(1)

Recusal is necessary whén a]leged bias
is traceable to source other than Jjudge’s par-
ticipation in the case.-

15. Zoning and Planning ¢=359

... 'Ex parte contacts with Board of Zoning
AdJustment (BZA) members can result 1n
absence of impartial hearing.

John M. Coles for petitioners:

Lutz’ Alexander Prager, Asst. Deputy
Corp‘ Counsel, with whom Erias A. Hyman,
Acting Corp. Counsel at the time the brief
was filed, and Charles L. Reischel, Deputy
Corp. Counsel, were on the brlef for respon—
dent :

‘Before FERREN and S’I‘EADMAN
Assocxate Judges and KERN Semor Judge

KERN Senmr Judge:

A Dlstmct of Columbia property owner
submitted an application to the Distriet of
Columbia “Board of Zoning Adjustment
(“BZA”) for a special exception from the
zoning laws in order to establish in his house
a .youth rehabilitation home. Petitioners,
residents of the 5C subsection of Ward 5 of
1. “Youth rehabilitation homes :.. for one (1) to

fifteen (15) persons, not including resident super-

visors or staff and.their families, shall be permit-
ted in an R4 district if approved by the Board of

D.C. 251

the city who live in close proximity to the
proposed youth rehabilitation home, opposed
the application on the grounds that the home
would have an adverse affect on the neigh-
borhood. The BZA, after a hearing, ap-
proved ‘the exeception ’Wlth several special
conditions.

Petitioners seek review of the Board’s or-
der in this court, alleging that (1) the BZA
decision was not supported by the evidence
of record; (2) they were given rio opportunity
to review a so-called security plan proposed.
for the operation of the home; and (8) the
BZA was not impartial in rendermg its deci-
sion ‘to grant the spécial exception. Pursu-
ant to the -concession in the respondent’s
brief, we remand the case to BZA so that it-
may obtain the security plan, permit petition-
ers to comment upon it and then review it in
light of such comment and determine wheth-
er the exception for the home was properly
granted. Otherwise, we- reject petitioners’ .
contentions ‘and affirm all other aspects of
the BZA’s decision. -’

L

The record reflects the following. The co-
owner of a house and real property located at
No. 2 T Btreet, N.E. filed an application
before the BZA for a special exception under
11 DCMR § 835.1 to establish a youth reha-"
bilitation home for ten youths, ages 13-19.}
The BZA held a hearing on June 9, 1993.
There was evidence that the three—story
buﬂdmg for Whmh the exception is sought
contains nine bedrooms and. four bathrooms.
This property was to be leased to Dytrad
Management Services, a corporation which is
hcensed ~already to operate four youth homes -
in the Dlstmct under the trade name Gate-
way Youth Home Educatlonal Designs, Inc.
(“Gateway”). The purpose. of the home is to
provide .counseling and discipline in a non-
institutional setting in_order to rehabilitate
the residents for remtegratmn into society.

The proposed home would have eight full-
time and four part-time employees, “would

Zoning Adjustment in accordance with the condi-
tions specified in § 3108 of chapter 31 of thls
title, subject to: the provisions of this sectlon

11 DCMR § 335.1.
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include counselors and mental health special-
ists, and would not be open to drug users.
The residents would go to school during the
day and would be allowed to return to their
families on the weekends. The rehabilitation
horhe was to be Gateway’s third operating
project. Witnesses testified that Gateway
has one of the best rehabilitation programs
in the city.
. The District of Columbia Office of Plan-
ning recommended approval of the project
with several conditions. The Office informed
the Board that no other community-based
residential facilities were within a 500-foot
- radius of the project, but noted that two were
located in the vicinity. The Office of Plan-
ning concluded that the project would not
adversely affect the community and would
have no significant impact in terms of traffic
and noise. - :

A day after the Office of Planning made its
recommendation to the BZA, the Depart-
ment of Public Works reported that the pro-
ject would minimally affect traffic. Neither
the Office of Planning nor the BZA ever
received a written report from the Metropoli-
tan Police Department despite referral and
some follow-up.2 Among the conditions rec-
ommended to the BZA by the Office of Plan-
ning was preparation of a “security plan.”

A Gateway witness at the BZA hearing
responded to the Office of Planning concerns
by describing some aspects of a security
plan, but a security plan, in foto, was never
submitted to the BZA. The Neighborhood
Advisory Commission (“ANC”) and several
neighbors testified against granting the ex-
ception. The ANC noted that the area is
_already “saturated” with group homes, in-
cluding five in ‘the surrounding five-block
area and twenty-one altogether in Ward 5C.
The ANC also noted that the neighborhood
near the proposed facility was a high drug
area. Many residents ‘of the area testified
that another facility was just too many for
2. The District of Columbia Office. of Planning

memorandum of Juné 2, 1993, states that the

application was referred to six agencies of the

District of Columbia government including the
police department. The memorandum further

states that “[wlith the exception of OCBRF {The

Office of Community-Based Residential Facili-
ties], the Office of Planning had not received
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the area and that the proposed home would
be located in a high crime area. The ANC
also was concerned with inadequate parking
facilities for the proposed home.

Following the hearing, the BZA reopened
the record to obtain a site plan and to receive
comments from the office of the Zoning Ad-
ministrator which informed the Board that
only one on-site parking space was required

* under the zoning regulations. The ANC
~ submitted written “Proposed Findings of
Fact and Conclusions of Law” which identi-

fied several areas in which the proposed
home would have an adverse impact on the
community, including (1) lack of adequate
parking; (2) that the Ward 5C neighborhood
already has in excess of 21 community based
rehabilitation facilities, including a homeless
shelter, and five in the five blocks around the
proposed facility; (3) the neighborhood al-
ready-has a crime problem, including drugs
and prostitution, so it.is not a suitable loca-
tion for ten delinquent youths; and (4) other

-Gateway facilities in operation have had a

high rate of abscondence of youths.

On November 18, 1993, the BZA isstied a
written decision granting a special exception
for this property to be used as a youth
rehabilitation home for two years. The
Board concluded that there would. be no ad-

" verse affect on the neighborhood. The BZA

further concluded that it could procéed to
grant the exception without waiting any long-
er for a written police report. With respect
to parking, the BZA concluded that Gateway
would provide one normal-sized' space and
one compact-car space. The BZA further
concluded that ‘while there may be a number
of other facilities located in Ward 5, the
Board is bound by the Zoning regulations
which allow facilities to be approved if they
are not within 500 feet of eanh other or
within the same square.”

The Board imposed certain cohditions that,

included requiring the applicant.to obtain’

correspondende from any of the aforementioned
District government agencies prior to completion
of ‘this report.” In addition, Ms. Bailey of the
Office of Planning testified at the hearing that the
written correspondence to the police department
- was followed by “phone calls” and no written
response was ever received.-
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and maintain three off-site parking spaces
and the establishment and maintenance by
the applicant of a-security program. On a
motion for reconsideration, the BZA rejected
the contention that it could not proceed with-
out a police report, noting that it is permitted
to act without a report within forty days of a
request under 11 DCMR § 3318.6.3 -

IL

" Petitioners make three principal argu-
ments on appeal: (1) the record does not
support the BZA’s conclusion that the facility
will not adversely affect the neighborhood;
(2) the security plan was not submitted for
comment by the public and the ANC before
the BZA issued its decision; and (3) the BZA
was not impartial.

. [14] -First, we address the sufficiency of
the BZA’s findings based upon the evidence
of record. ‘We note that a BZA decision will
be upheld “if there is a rational basis for it”
and 'if the facts found by the Board have
“substantial support in the evidence.” Citi-
zens Coalition v. District of Columbia Bd. of
Zowing Adjusiment, 619 A.2d 940, 947 (D.C.
1993). “This court is not to substitute its
judgment for that of the agercy, and thus the
decision of the BZA will be upheld provided
there is a rational basis for it.” Id. at 947.
Qur review is summarized as follows:

A decision by the BZA will not be set
aside if: (1) the decision was accompanied
by findings of fact sufficient to enable a
reviewing court to reach a decision; (2) the
decision reached by the agency follows as a
matter of law from the facts; and (3) the
facts so stated have substantial support in
the: evidence. )

Accordingly; our scope of review is “lim-
ited to whether the Board's interpretation
is legally consistent with the regulations
and whether the decision is clearly arbi-
trary and capricious in both a factual and a
legal context.” Salsbery v.- District of Co-
lumbia Bd. of Zowing Adjustment, 318

3. At least five nionths had elapsed between the
time of the Office of Planning’s request for such a

KPR

A2d 894, 896 (D.C.1974) (citations omit-

ted). '
Id. at 947 (citations omitted).

[5] The BZA must also address and
make specific findings on each issue raised
by the ANC, D.C.Code § 1-261(d) (1992), but
the agency “is not required to defer to the
ANC'’s views” but must only “address ANC
concerns: with partieularity.” Levy v Dis-

~trict of Columbia Bd. of Zoning Adjustment,

570 A.2d 739, 746 (D.C.1990). Petitioners

- challenge five aspects of the BZA’s conclu-
" sions as either not supported by the evidence
‘or not adequately addressed or explained in

the BZA’s findings and conclusions, These

five issues are (1) adequacy of parking; (2)

the rate of abscondence from the Gateway

“facilities; (8) the impact of the proposed
“ home on the neighborhood; (4) BZA pro-
. ceeding without a police department report;

and (5) the absence of a security plan.

a.

[6] Finding No. 8 of the BZA’s decision
requires one off-street parking space for the
facility. Petitioner asserts that 11 DCMR
§ 2101.1 requires two parking spaces. How-
ever, BZA’s conclusion was based on a mem-
orandum from the Zoning Administrator’s
office stating that only one space is required
for the proposed facility. Therefore, we
must conclude that the Board’s -finding is
based- on sufficient evidence. Nonetheless,
petitioners argue that this particular memo-
randum is in conflict with the zoning require-
ments. Petitioners’ argument fails to take
into account the “grandfathering” procedure
established by 11 DCMR §§ 2100.1 and
21004. “[Tlhe regulations exempt buildings
built before May 12, 1958—the effective date
of the: parking regulations—from [specific
parking] requirementfs].” Woodley Park
Comm. Ass'n v. Distriet of Columbia Bd. of
Zoning Adjustment, 490 A.2d 628, 639 (D.C.
1985); see also Page Associates v. District of
Columbia Bd. of Zoning Adjustment, 463.
A.2d 649, 651 (D.C.1983) (noting that-build-
ings built before the regulations that are.
converted to another use must provide addi-

report and the date the BZA issued its decision.
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tional parking spaces in the amount not
grandfathered).

The applicant, upon conversion of his
house to a group home, received credit for
the “grandfathered” space but was required
to provide the second space for a youth reha-
bilitation home in accordance with the regu-
lation. In sum, we conclude that of the two
spaces required for a youth rehabilitation
home under 11 DCMR § 2101.1 one space is

supplied by the grandfathered credit for the .

pre-1958 structure and the applicant provid-
ed the other space with a standard nine by
nineteen-foot space on the premises. We
note that'the BZA also required by a condi-
tion contained in its order that the applicant
provide an exfra compact car space. In addi-
tion, the BZA required three off-site parking
spaces, all to alleviate potential traffic con-
cerns. Under these circumstances we are
satisfied that the BZA’s decision with regard
to the parking spaces provided was a correct
interpretation of the applicable regulation
and supported by the evidence.

b.

[7] Petitioners challenge the BZA’s find-
ings of fact Nos. 8 and 9 which state that the
Gateway program will “prevent the youths
from adversely impacting- the surrounding
neighborhood” and will “operate to prevent
the impact that crime and other adverse
neighborhood conditions will have on the res-
idents of the facility.” Specifically, petition-
ers question these findings in light of Gate-
way's 38% abscondence rate at its other facil-
ities. However, Board member: Bennett
pointed out that “the testimony reflected the
fact that when youth run, they try-to get as
far away from the facility as-'possible..:.
So while their abscondence probably is-detri-
mental to- the District of Columbia as.a
whole, it is not necessarily detrimental to
that neighborhood. At least, the record does
not reflect that.” There was testimony that
those youths who abscond “just take off” and,

if caught, go back to court. No contrary.

evidence ‘was presented and Gateway submit-
ted numerous letters of support from people
who live or work near their other facilities.
In our review of the record, particularly
Board Member Bennett’s observation, we are
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persuaded that findings of fact Nos. 8 and 9
are sufficiently supported by the evidence.

c.

[8] Petitioners also assert error in the
BZA’s finding of fact No. 12 which stated
that the “proposed use, combined with simi-
lar facilities in the area will not adversely

‘affect the neighborhood.” The BZA conclud-

ed that “while there may be a number of
other facilities located in Ward 5, the Board
is bound by the Zoning Regulations which
allow facilities to be approved if they are not
within 500 feet of each other or within the
same square.” Petitioners assert that by
reaching this conclusion the BZA not only
ignored the evidence in the record, but failed
to meet its statutory and regulatory obli-
gation of giving great weight to the written
report of the ANC. See 11 DCMR § 3307.2;
D.C.Code § 1~-261 (1981).

‘As Chairman Clarens correctly observed
there is “no evidence [in the record] that this
particular facility would have an actual ad-
verse impact on the community.” Clearly,
the record reflects that the ANC and mem-
bers of the community were very concerned
that Ward 5C presently contains a dispropor-
tionate number of community-based residen-
tial facilities. There was evidence presented
to the BZA that this subsection of the city
already had twenty-one community-based
residential facilities, seven other residential
facilities primarily for homeless people and
six facilities providing social services to
homeless persons and drug abusers. Peti-
tioners assert that the BZA' simply ignored
their concerns that the city was “dumping”
all these facilities in one Ward subsection.
Petitioners in support of this argument point
to Hubbard v. District of Columbia Board of
Zoning Adjustment, 366 A.2d 427 (D.C.1976).
There, this court, in dicta, commented that
no one section of a community should have to
bear a disproportionate share of the burden
which community-based residential facilities
and social service centers impose on local
neighborhoods.

Specifically, we stated in Hubbard that

The impact on a neighborhood of such an

apparent saturation seems inherently in-

compatible with the general “standards
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‘mandated for halfway Thouses by

§ 3104.47(a) of the Zoning Regulations of

the District of Columbia (1958), which pro-

‘vides: “Such’use is so located that it will

not become unduly objectionable to the

neighboring properties because of noise or

other conditions.” No one séction of a

community should have to bear a dispro-

portionate share of the environmenta] bur-
den which halfway houses and social ser-
vice centers hecessarily 1mpose on “heigh-
boring property.

Id, at 429.

Never'bheless, we are constramed to nobe
that since our 1976 decision in Hubbard, new
zoning regulations have been promulgated.
These new regulations regarding rehabilita-
tion and substance abusers’ homes state that
“[t]here shall be no other property containing

a community-based residential facility for.

seven (7) or more persons within a radius of
five hundred feet (500 ft.) from any portion. of
the subject property,” 11 DCMR § 835.3,
and the “facility shall not have an adverse
impaet on the neighborhood because of traf-
fic, noise, operations, or the number of simi-
lar facilities in the area.” 11 DCMR § 335.6.

We have stated that “ ‘[slpecial exceptions,
unlike variances, are expressly provided for
in the Zoning Regulations.  The Board’s dis-
cretion to grant special exceptions is limited
to a determination ‘whether the exception
sought meets the requirements of the regula-
tion’” First Baptist Church v. District of
Columbia. Bd. of Zoming Adjustment, 432
A.2d 695, 701 (D.C:1981) (quoting Stewart. v.
District of Columbia’ Bd. of Zoning Ad]ust-
ment, 306 A2d 516, 518 (D.C.1978)). The
BZA has no authority to amend any regula-

" tion or map. Spring Valley Wesley Heights

Citizens Ass'n v. District of Coliimbia Bd: of
Zowing Adjustment, 644 A.2d 434, 486 (D.C.
1994).:  Thus, we must agree with the BZA’s
conclusion that, as long as the proposed facili-
ty did not have another facility within 500
feet and there was no adverse impact on the
neighborhood the Board was bound to’ ap-
prove the exception requested by the appli-
cant. In our view the regulations require the
Board only to determine whether the “num-
ber of similar facilities in the area,” in and of
itself, has “an adverse impact on the neigh-

borhood” rather than determine whether a
section of the city bears “a disproportionate
share” of such facilities. Petitioner’s con-
cerns regarding the “dumping” of ¢ommuni-
ty-based residential facilities in their ward is
a concern for the Zoning Commiission with its
power to amend BZA regulations and the
comprehensive plan rather than the BZA
with its limited powers.

d.

[9]1 Petitioner also asserts error because
the BZA acted without any input at all from
the Metropolitan Police Department. The
Board. in its.final decision concluded that
“considering the evidence of record, it is
capable of deciding the application without a
report from the Police Department.” The
BZA had requested-a police report, but none
was ever submitted so far as the record
shows. Petitioner asserts that this partlcular
conclusion by the Board was without ade-
quate justification. In First Baptist Church,
supra, 432 A.2d at 700, this court remanded
to the BZA its decision in part because the
Board, without a report from the Depart-
ment of Transportation, would have difficulty
in reaching “an informed and balanced deci-
sion.” However, we note that 11 DCMR
§ 3318.6 expressly permits the Board to pro-
ceed without a governmental report after
waiting . forty days. This regulation was
adopted .by the BZA in August 1982, 29
D.C.Reg. 8719-8720 (1982), and did not exist

: When this court decided First Baptist

Church. -

The Board in the instant case waited at
least five months for a police report and none
was received. Although ideally it may have
been better for the BZA to proceed only with
full reports, we cannot say that the BZA
erred under the circumstances here in pro-
ceeding to make a decision without waiting
any. longer for the police report. -

111

[10] We turn now to petitioners’ claim
that the BZA’s condition in its decision that
a security program be established and main-
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tained was in error.! Petitioners assert that
they never had an opportunity to review the
security program before the Board's decision.
The District of Columbia concedes in its brief
that the petitioners and other interested par-
ties should have an opportunity to comment
on the adeguacy of a security plan if the
Board meant for such a plan to be submit-
ted® Given the Board’s requirement that
some security plan be established and main-
tained, we remand the case to be developed
and decided by the BZA. Obviously, peti-
tioners must be afforded an opportunity to
examine and comment on the security plan
which was so important to the BZA but not
submitted to the Board before it rendered its
decision.

- [11] Petitioners also ¢laim that the BZA's
acceptance of the security plan and off-site
parking plan without affording them opportu-
nity to comment constituted a denial of due
process and renders invalid the Board's en-
tire decision. Our remand will allow peti-
tioners to examine and then comment to the
Board on the security plan, thus meeting
petitioners’ stated concern. As to the park-
ing plan, the Board's decision was not based
upon new evidence or a parking plan submit-
ted subsequent to the hearing. Adequacy of
parking is a requirement in obtaining a grant
of the exception for the home. The addition-
al condition the BZA imposed was not neces-
sary for its approval of the exception applica-
tion and was not included in the application.
The additional off-site parking requirement
was a condition required by the Board in
response to neighborhood traffic and parking
concerns raised during the hearing and com-
ment process. Since petitioners were afford-
ed the opportunity to comment on traffic and
parking issues, the condition imposed by the
Board did not deny them due process.

4, Petitioner also asserts that the BZA’s finding of
fact No. 13 which states that “the applicant pre-
viously provided care for a number of youths
without adversely impacting the community”
was “irrelevant, immaterial and purely gratu-
itous.” This finding of fact was based on the
testimony of the wife of the applicant and there-
fore was based on substantial evidence.

5, The District asserted during oral drgument that
a remand was not necessary because the peti-
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[12] Finally, petitioners allege that the
BZA lacked the requisite impartiality re-
quired to make its decision in this case.
Particularly, petitioners assert that the Jerry
M.¢ consent decree requiring, among others,
the Distriet of Columbia to develop juvenile
rehabilitation facilities and programs within
the city improperly influenced the Board in
the instant case to grant approval of the
exception for this facility. Petitioners point
to several pieces of evidence presented at the
hearing that allegedly reveal the BZA’s par-
tiality in granting the exeeption sought, in-
cluding (1) a memorandum dated April 28,
1998 “from the Office of the Corporation
Counsel to the Office of Zoning concerning
the Jerry M. consent decree and identifying
applications pending before the BZA includ-
ing the one in this case; (2) the June 2, 1993
report of the Office of Planning in this mat-
ter stating that “this project would assist to
satisfy Order B; Objective 15, of the Jerry
M. Consent Decree;” (3) public testimony by
an employee of the Youth Services Adminis-
tration involving the Jerry M. consent de-
cree; and (4) statements by the BZA mem-

bers.

[13-15] BZA members are quasi-judicial
administrative officials who operate under
the same recusal standards as judges. Mor-
rison v. District of Columbia Bd. of Zoning
Adjustment, 422 A.24-347, 349-50 (D.C.1980);
Jarrott v. Scrivener, 225 F.Supp. 827, 835
(D.D.C.1964); ¢f. Vann v. District of Colum-
bia Bd. of Funeral Directors, 441 A.2d 246,
249-50 (D.C.1982). Recusal is necessary
when the alleged bias is traceable to a source
other than the judge’s participation in the
case. Morrison, supra, 422 A2d at 350.
Thus, ex parte contacts with BZA members
can result in the absence of an impartial

tioners did not adequately preserve this issue for
appeal and failure to do so constituted a waiver
by them of the issue. However, because the
District first presented this new contention dur-
ing oral argument and this argument itself raises
issues of possibie waiver and failure to preserve
it for appeal we: conclude the District is bound by
its brief.

6. See District of Columbia v, Jerry M., 371 A.2d
178 (D.C.1990), and 580 A.2d 1270 (D.C.199%0).
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hearing. Jarrott, supra. Petitioners do not
assert specific ex parte contacts or non-public
influences that were brought to bear in this
case. Here, all the alleged improper influ-
ence on the BZA membérs was part of the
record, either in the form of submitted let-
ters or -actual testimony and statements.
Thus, pétitioners had the opportunity to fo-
cus on and develop these points at the hear-
ing and did not do so. We are not persuaded
that the Board acted without the requisite
impartiality.

We remand the case for further develop-
ment of and decision by the Board on the
security plan for the home. We affirm the
BZA’s decision in all other respects.

So ordered.
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