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~ This proceeding involves Application No 16823 of me-m
ﬁhe&%ﬂ Gonzalez pursuant to 11 DCMR 3103.2 for a use vari-
ﬁanme frqm the use provisions to allow for expansion of a
;Ead & Breakfast from 6 sleeping rooms to 10 sleeping raomé,
«tﬁ allcw for more than four employees and to allow for b
Lewents under section 203. The subject property is located
“a¥ 1720 16™ Street, N.W., Square 178, Lot 800. The site is
Ismmpxeved by a four story house known as the Toutorsky Man—-
;agem. The Toutorsky Mansion has been certified by the
:tnxic Preservation Review Board as contributing to the
7hkstar1c character of the 16th Street Historic District.
-As.sgch, the exterior of the building (property) is reg-
Tﬁiatgd by the D.C. preservation law. However, the pres-
”é&%ﬁ;ion,of the building's interiors is not protected by
é@y?ch. regulation.

Botice Of Application and Notices Of Public Hearing

The Office of Zoning mailed to the pertinent parties
‘g April 16, 2002, providing notice of the application and

Board of Zoning Adjustment
District of Columbia
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Reguests .for Party Status

. ANC2B was granted party status. Party status was also
g@aﬁted ﬁo the Dupont Circle Citizens Association, The Res-
‘idential Action Coalition, and groups of S Street residents
amd Riqgs place residents joined as a single party. The
aﬂigqa and S Street neighbors all reside within 200 feet of
the applicant’s property.

Applicant’s Case

The‘applicant, Humberto Gonzalez, presented his case.
-?hgﬁaatu:e of the variance requested evolved over the
'éﬁhﬁée of the hearing. It would appear that the final re-
-qagat is for a use variance to allow the expansion of the
'Bed & Breakfast from a 6 sleeplng room to a 10 sleeping
-I@pm ‘B&B. The applicant also seeks a variance from the
'li;&tatian on the number of non-resident employees from one
‘to’ four on the premises at any one time. Mr. Gonzalez did
not specify any relief sought from other requirements set
out in 203.4 and 203.8; however, in his testimony it became
:bbﬂious that he would need to obtain a variance from some
.of those conditions as well. Finally, the applicant seeks
.a@preval to hold events such as business meetings, fund- '
_r&;slng parties and weddings at the subject property. . The
:amgllcant presented testimony on his proposed plans for
.running the Bed & Breakfast, his parking plan and a des-
wcript:on of the kinds of events he would like to hold at
the ‘mansion. Mr. Gonzalez stated that a use variance was
freﬁuired for the proposed use.

o While the applicant did not specify the grounds upon
ﬂhich higs use variance was sought, his counsel stated that
tha variance should be granted because of the size of the
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?§§§1&$ﬁg-and because the interior woodwork would be pre-
ké@t@e& if the property were utilized as a Bed & Breakfast.
The applicant presented pictures of the interior but
_offered no expert testimony on the significance of the
tinﬁerlor. He did claim that the only way the “*historic
1ntggr1ty” of the interior could be preserved was through
his stewardship.

Mr. Gonzalez presented conflicting and iﬁcompleta
testimony on a number of issues. For example, his trans-
-ﬁértation plan included a letter describing how valet park-~
.iﬁQ-WQuld work. However, when confronted with testimony by
;tha DOTT expert about the difficulty of walet parking, the
applicant claimed the letter was merely an example without
relevance to his request for variance. Notwithstanding
uthi$ disclaimer, however, the applicant’s own proposed con-
ditions for Bed & Breakfast variance, dated August 6, 2002,
specifically states that valet parking would be part of his
parking plan. This is just one example of numerous changes
in the applicant’s case which made it difficult to assess
the impact of the request on the neighborhood and the “pub-
ﬁicigood' This left it up to the Board and the opponents
fta try to decipher what was real, what conjecture and what
Eactual falsehood as far as many aspects of the proposal

fﬁg;e concerned.

‘§ﬁ¥hrgpent Reports

The D.C. Office of Planning reports dated January 15
andi!ay 21, 2002 found that the applicant’s proposal re-- -
{imzed waiver of {{ 203.4(a), (d), (g), (1), and (m). OP
r&ﬁsmnended grant of a variance provided there was a fav-
‘ﬂg&ble approval of the Historic Preservation Review Board

P.@3
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ﬁ#ﬁ@f!suitable assurances” re parking and special events,
‘*preferably” with the neighbors.

_ The Department of Transportation, by report and tes-
‘timony dated November 12, 2002, while recommending appro-
fhai; did have concerns with some of the aspects of the
ﬁ#&@éportation plan, including parking and turn around
sﬁaee in the garage area, and termed the management of the
event parking plan “problematic”.

ASC.E@port

‘Phe ANC2B indicated that at a public meeting held on
Jaruary 16, 2002, the ANC unanimously passed a resolution
opposing the applicant’s request.

’?ﬁtﬁéns in opposition to the Application

‘ Ken Jadin, representing the S Street residents, Margot
;Pbiivy, representing the Riggs Place residents, Gill Hill,
repre&entlng the Dupont Circle Association, Harriett Hub-
baxd, representing the Residential Action Coalition and
V1ckxe Salas, representing herself and her husband all
sypkelln opposition to the applicant’s request.

In summary, their opposition was based on a number of
factors: They asserted that the applicant changed his in-
forﬁation numerous times, making it difficult if not impos-
.éible'tO'respond. They introduced evidence from an expert
-ﬁifﬁess that the preservation of the interior could be ac-
‘complished through other uses of the building, including
§§£‘not limited to condominium conversion, argquing that a
'E%ﬁdShip'had not been adequately demonstrated. They op-
ﬁé@Ed.the use of the site for events, citing traffic,
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=nﬂise. and quality of life issues. They introduced tes-
:t&many which showed that the proposed transportation plan
:gga.ﬁull of errors and that any reliance on the garage area
;Eg#}@ischarging people or parking vans and trucks would il-
Z;égélly block the sidewalk, rendering useless the whole
transportation plan, which relies on the use of that space
‘?@&Iits.success. They also introduced testimony that they
‘bigd worked with Mr. Gonzalez in good faith but that the ap-
ﬂp&isant was unwilling to accept a neighborhood agreement
:ﬁﬁﬂ that he repudiated every proposal within days or hours
ﬂi’vbrhally stating his acceptance of it. They introduced
3tast1mony that he had preliminarily agreed to six separate
agreements and then refused to sign any of them.

J¥§gsinq of the Record

“ﬂhe record was closed at the conclusion of the hearmng on:
Hﬁmaﬁber 12, 2002, with the exception of follow up lnfor—
~§atapn submitted by the DOT and the parties’ Proposed Find—
;ags of Fact and Conclusions of Law, which were due on De-
ceuber 16, 2002.

FINDINGS OF FACT

?he subject property is zoned R-5-D and the surrounding
'properties on Riggs Place and S Street are zoned R-5-B,

2. Jthe'property was granted a permit to operate as a BsB with
. one nma-r251dent employee provided the provisions of { 203.4

wers’ ehserVed.

ﬁhﬁ property is presently under renovation and has never

‘operaﬂed as a B&B.
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4. -Qﬁéﬁ&ﬁioﬁ of a Bed & Breakfast is permitted in the R-5~D
distkicg as a home occupation and an accessory use, provided

P.@6

suchiﬁage occupation meets the requirements set forth in 11 DCMR

({_zﬁ3.4, 203,8 and 203.10. The findings of fact relevant to
each of those sections are set forth below:

Section 203.4(a): “A home occupation shall be clearly
‘seécondary to the use of a dwelling unit for re51dential

Eggnoses.
8 The subject property is approximately 13,000 square feet,

not L#;@uding the fourth floor attic area.

5. :H@ﬁﬁexto Gonzalez intends to make the subject property his
prim%?&?ﬁesidénce and to occupy approximately 1800 square feet,
mainly ‘on the fourth floor, by converting attic space.

Vs ﬁhénlhe first applied for a variance for a BsB ope;étiqn,.
»Gbnzg%éé\atatqd that he "bought [the] house to turn it.into a
IBed'é?Exéakfast“ and that the house was purchased with a com—
merciél goan based upon a business plan for a B&B. BZA Exh. 7.

H?E"Geazalez's mortgage loans are conditioned upon. his BsB
husinmss plan being effectuated. Moreover, his second. mortgage“
1fram the SBA is conditioned upon approval of his regquest to of-
fer atnlcaat 10 B&B rooms. (Tr. 194).

3. My Gonzalez stated his intention to apply for federal
'historxc property tax credit for work to be done on the build-
ing's; interior. Such tax credits are available only to commer-

cial or income producing properties.
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Ségtion 203.4(d): "No more than one person who is not a
residﬁnﬁ,nf _the dwell:ng unit shall be engaged or empleyed in

occu ation."

the ':‘

10, &u‘his first BZA application, Mr. Gonzalez stated that the

B&B eperatian would employ 14 people including himself: 1 man-
ager,-ﬁ assigtant managers; 5 cleaning staff; 1 cook; and 1 sec-
urity/bag handler. (B2ZA Exh. 3).

1I. ;giu Gonzalez's employee proposal went through numerous re-
visiaﬁg;iincluding his April 2002 revised zoning application, in
whichfhaaaid not provide the number of people who would be em-
ployed in the BsB but instead said "6 [people would be onsite]
at any owe time. . . ." (BZA Exh. 44).

12. rhe final proposal submitted on Mr. Gonzalez's behalf
statq@ that "4 non resident employees of the BB will be onsite:

at azw' me time." (Submission of Cynthia Giordano, October 9,

2002,.: ﬁa@e 4). Mr. Gonzalez placed the number of employees
(peopleﬂ ‘at 7, excluding weekends.

13 I?Ee Ganzalez proposals regarding people employed or engaged

in thhjﬁﬁa operation. did not include people "engaged".in event
prepaxation and execution, including waiters, bartenders, cater-
ers, ﬂalat parkers, van drivers, musicians, etc.

Section’203.4(g) prohibits "any operation outside a structure.”

i4. _Tﬁejapplicant will permit Bs&B guests to use the courtyard
behiﬁﬁlthe house and to consume food and beverages there.

15. rhg applicant proposes to permit guests at all events of up
to 113 peeple to use the courtyard.

P.av
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*&%e-applicant will use the courtyard for wedding ceremonies
and pemnit the playing of unamplified music.

iy The applicant proposes to construct a stairway from the
firstnglqor to the courtyard. Presently access to the courtyard
is frhpltae basement.

18. The rears of the neighboring houses on S Street and Riggs
Placeidmerloak the Toutorsky courtyard and are within 40 feet of
ﬁhe-c&ﬁztyard. The photographs submitted in the Record show the
proximity of neighboring backyards, decks and balconies to the

Prppékpgis courtyard.

Section 203.4(i) requires that "the use shall produce no noxious
odors ;. ., . or fumes which are detectable to normal sensory
perceggian outs;de the subject home."

'191 whe applicant's transportation plan proposes that guest
arrivhls and departures for the B&B and events be on Riggs
Qlaee,'

20 Guest arrivals and departures by private automobiles, taxis
or vanﬁ ferrying pecple from the parking facilities will result
in vehacuiar noise and fumes that do not presently exist on

Raggs Blace

21 . @he applicant is not planning to install a commercial kit-
chen ar exhaust system. The opponents’ expert, Robert Schwartz,
testlﬁied‘that inasmuch as the events contemplated involve
catered meals for up to 110 people, both would be required.
5u¢hﬁye9¢ilation could be anticipated to produce a discernible
.1e&ei{§£;qdar, the extent of which is presently unknown.

P.e8
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a ! ) precludes use that produces noise "“which.
fhe level which is normally associated with the category
of: dwal-igg or the immediate neighborhood."”

22. pn&h-the category of dwelling and the immediate neigh-
borhood are residential in nature.

23.: Ihe adjacent buildings located on 16th Street are apartnent
housea and the buildings on Riggs Place and S Street are sxngle
fam;ly row houses.

24. “I%*is Mr. Gonzalez's intention to rent the subject property
for ewznts such as parties, weddings and business meetings and
]functﬁama to be held during the day and evening and during the
week aad.weekends between the hours of 8:30 a.m. and 9:30 p.m.
weekda&a and 11:00 a.m. and 10:30 p.m. on weekends. Two addi-
'tlanai‘hnurs before and after the event are allocated for set up
and;q;ggn ‘up activities by the caterers.

25, Caterers would deliver food and beverages for the events by
van - and deliveries would be made on Riggs Place. The DDOT re-
comgapﬁg use of backup horns on delivery vehicles because of the
aukuﬁ&émeﬁs of the garage delivery area.

26. Bmesta being transported to events by van would arrive and

dﬁpaggﬂtrum Riggs Place.

Section 203.4(k): "No more than two vehicles may be used in the

practice of the home occupation:

27, -Hr. Gonzalez will use his automobile for the B&B and will

park:iﬁ in the two car garage (carriage house) on the premises.

P.89
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.iﬁmghgfcarrying B&B guests to and from the parking facility .
will:§§~uéad throughout the day.

Tragggggﬁation Plan

23. "Riggs Place is a quiet one block long residential street
with 250 foot right of way and a curb to curb width of 30 feet.

30, ?#x&eenth Street in front of the Toutorsky Mansion has a
lane bf curb parking and a bus stop and one moving lane of
traffic in each direction. Therefore, it is unsafe and illegal
for pasaengers to disembark from private vehicles on 16th
Straet,

31. Vehicular access to the applicant's property is limited and
difficﬂlt.' Access from the rear alley into a 7'5" wide by 7'5"
_higk-gg;agg door is limited by the narrowness of the alley (13
fEEt'éﬁ-the applicant’s submitted survey (Attachment B, Exh. 83)
and the brick wall of the building to the west. Access from
nggs Place is through an 8'9" wide opening in a 7'6" high brick
‘wall at the property line into the same L shaped garage. The
Riggs.: Blaca garage door is 19 feet from the street curb and 9'3"
from ﬁhe public sidewalk at the property line.

32.. The brick wall obstructs a driver's view to both the east
and the west when exiting the garage, thus presenting a serious
publi&»Safety hazard to pedestrians and vehicular traffic.

33, VEﬁieﬁlar functions inherent to the operation of a B&B
'{custaner arrivals and departures, loading and unloading bag-
gage, - dal;veries, etc.), cannot be readily accommodated off-

'strest an,the applicant's property.

P.18
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34. Ehbtbgraphs of the Swann House B&B, a nearby 9 room B&B
with & large driveway and two parking spaces, which the appli-
cart c&axns is comparable, shows five cars parked in front, with
one evan parked over the sidewalk.

3s, fmplicant' "Iransportation Plan" requires all vehicular
transi&ms/activitles (customer arrivals and departures, all del-
‘iVEriea; shuttle vans from Atlantic Garage, the owner's car, and
even ??ﬁging limousines) to sue the driveway and garage off
-Riqqéé?;§c%, placing a cumbersome burden on an oddly cenfigured,
iimiﬁé&.écéasé former carriage house.

36. Phgtes show that an average sized car pulled up to the
R;ggs.ﬁlaaa qarage door completely blocks the sidewalk.

aaplxcant claims that he will be able to time the arrival
of all BEB related vehicles so that the garage door will be
qpegqghaad.vehicles can pull into the garage so as not to block
the sidewalk.

38. Eaxluxe of management to have the garage cleared and the .
.daor épen leaves arriving drivers with unacceptable and illegal
optluws,' continue to black the sidewalk, double park and dis~
rupt tﬁaffic on Riggs Place, park in the alley and block access
to reaidants private property, and/or honk horn in any case.
All optians would cause serious adverse effects for neighbors

and other motorists.

aﬁcordmng to DDOT, about 60 private parking spaces to the
southm a&d 30 private parking spaces to the north are accessed’

?1a-t§e:alieys off Riggs Place.

P.11
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40, -;ééeading to DDOT, there are 19 residential parking permit
spacqgﬁ&h the south side of the 1600 block of Riggs Place and 23
on the north side.

ISeetiah 203.4(e): "Vehicular trips to the premises by visitors,
custamérs and delivery persons shall not exceed eight (B8) trips
_da;ly en 2 _regular and continuing basis."”

41. Up to 20 Bs&B guests will be arriving or departing by vehi~
cle—- prlvate car, taxi or van-- on a daily basis.

42._‘§§B:deliveries will take place on a daily basis-- e.q.,
bxeakfﬁst;pastry, food and laundry.

43. Support personnel and customers for the BsB will arrive by
vehicle on a daily and continuing basis-- e.g., employees,
guests'during their stay and maintenance workers.

44.' Events will be held on a continuing basis and virtually
everything connected with those events will arrive and depart by
veh;c}e,.including caterers, musicians, flowers, alcoholic
beﬁa;é@ea}'wait staff and parking attendants.

Sectidh 203.4(m) requires that there be "no more than eight (8).
-clian&é Q: customers on the premises in any one hour periad.

Thﬁ ‘B&B uperation could have as many as 110 guests and
dozensaof waiters, bartenders, food preparers, parking valets

and misicians on the premises at any one time.

Séctiéﬂﬁ203.8 provides that an owner of a dwelling may operate a
Bed §&:Breakfast facility provided, inter alia, that, " (b)
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breahfast is the only meal served and it is served only to

46, Ty&u-Gonza;ez proposes to rent the premises for events at
whickh breakfasts, lunches ard dinners are served. In those
inétahéas, meals will be catered. The guests at these events

are nht limited to overnight gquests at the B&B.

Altermate Uses for the Property

47. 1@§p§nents submitted'into the Record photographs of com—
-para&;g-large'mansicns in the immediate neighborhood that have’
been;%ﬁ;ceséfﬁlly converted to multiple dwellings. The mansion
'atlléﬁﬁfﬂew Hampshire Avenue is 14,000 square feet in floor
area;;aqd now contains 14 condominium units with a proposed tax
assessment for the year 2002 of $2,496,740. The mension at 1741
New Haﬂpshire Avenue is over 10,000 square feet in floor area
and nup cantains 8 condominium units with a proposed tax assess-
ment far the year 2002 of $2,107,620.

48, Rnbart Schwartz, FAIA, an architect experienced in adaptlve
-reuse,»testified as an expert witness on behalf of the neighbors
in ogpas;tlon, According to Mr, Schwartz, it is definitely fea-
sible tn canvert the Toutorsky Mansion to multiple dwelling use,
either rental or condominium. Such use is consistent with the
exlsting zoning for the property and advances several goals of
the, cuuprehensive Plan. (Sections 102.2, 300.2p, 1102.i,

1104. lr.t

Eﬁﬁ applicant testified that converting the Toutorsky Man-
slaa ta eandominiums would be more profitable than his proposed
HSEIU

P.13
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50. ‘Mg, Schwartz further testified that the Toutorsky Mansion
cmlébe converted to multiple dwelling units in numerous ways
with%ﬁﬁwta 10 units; that renovation to rental units could be

. eligﬂbie for federal tax credits; that the impact on significant
interiar features would be similar for conversion to either mul-
tiple‘duelling use or the proposed B&B use; and that the plans
suhm#t;gd by the applicant do not indicate the true extent of
Changké-that would have to be made to accommodate the proposed
B&B ﬁég. including the fact that a place of public assembly for
100 people requires, by Code, accessible public toilets, not now
shown.an the first floor plans, and the need for a commercial
kitchan likewxse not now planned, with larger equipment and
appgqpc;ate ventilation an exhaust systems

CONCLUSIONS OF LAW

1; Bed & Breakfasts are permitted in residential areas
under the house occupation provisions of 11 DCMR {{ 203.4, 203.8
1and 293v10 and the restrictions set forth therein. The BZA is
authariaed {D.C. Code- { 5-424(g) (2)) to waive those provisions
by. grant of a special exception provided "an applicant for a
home éécﬁpation . . . may request the Board to modify no more
than two (2) of the conditions enumerated in {{ 203.4 through
|203 &.; 11 DCMR { 203.10(b). "Any request to modify more than
EWO CZ) of the requirements found in {{ 203.4 through 203.8
'shall be deemed a request for a variance." 11 DCMR { 203. 10{dﬂ

P.14

2. The BZA is authorized by D.C. Code { 5-424(g) (2) (1981),

ﬁo~gr§ﬂ£ a variance from the strict application of the zoning
feguléﬁiohs "where, by reason of exceptional narrowness, shal-
'Iowness or shape of a specific piece of property at the time of
the origxnal adoption of the regqulations, or by reason of
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exceptianal topographical conditions or other extraordinary or
exceﬁtiunal situation or condition of a specific piece of prop-
erty»,;&e‘gtrict application of any regulation adopted under
D.C. Code {{ 5.413 to 5.432 (1981) would result in peculiar and
excap&%g@al practical difficulties to or exceptional and undue
hatda?ﬁﬁsupon the owner of the property . . . so as to relieve
the difficulties or hardship; Provided that the relief can' be
grantéﬁtyithoﬁt substantial detriment to the public good and
withoit Substantially impairing the intent, purpose, and integ-
rlty ot %he zone plan as embodied in the Zoning Regulations and
Map thre a variance is sought or required, the burden of
praof zs on the applicant.

3¢, In the case of Humberto Gonzalez, his proposed B&B
opexaﬁ@@ﬁﬁnbuld require waiver of at least six conditions set
forth in -{{ 203.4 and 203.8.°

- The first condition that the proposed operation would
violata is { 203.4(a). The home occupation proposed was clearly
the,pxxnary,purpose for purchasing the subject property and re-
mainsfitglprimary intended use. Mr. Gonzalez proposes to use .
leES'ﬁ&én;IS% of the interior square footage (1800 of more than
13;09@:5#&&:9 feet) as his residence. The primacy and central-
ity af’{hé’B&B operation to the use of the property is further
evidensed hy the fact that grant of both the mortgage used to
purchase ‘the building and the second trust was based upon the
businesu plan for the B&B submitted by the owner. Finally,
uhile the applicant had expressed a desire to seek an historic
1andma§i_status for the interior, he abandoned the effort be-
_cauéeﬁﬁiﬁ lendérs would not agree. (Tr. 11/12/02, page 134).

4"\1"' 3

“ﬂhqudtf&uanwumqwmﬂma&MmuwnwhumB&Bummﬂmnuduummdmgmwu?m
Fﬂﬂﬂﬂ*ﬁ » below.

P.15
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?hasa eireumstances, taken together, demonstrate that the pri-
mary uae of the building would be a commercial one and the res-
idenggql use would be, at best, secondary, reversing the manda-
tory priorities of Section 203.4(a).

:5; A second condition with which the applicant would not
cqmply is the limitation to one non-resident employee specified
'1n:{h2£§.4(d}. Mr. Gonzalez has variously proposed anywhere
from 7 to 14 non-resident employees. While the applicant has
sought: to minimize the extent of his noncompliance with this
'condition by épeaking in terms of the number of employees on
site at ahy one time, such an analysis is 'inconsistent with the
reguiatzan, which speaks in terms of "person”, not full time
equlwg;en;iesllwhich could mean three separate individuals dur-
ingngfzé hour .day). Since the regulation’'s intent is to mini-
mize comings and goings and the resultant impact on the neigh-
boihéé&£ the use of a full time equivalency standard would un-
defm{pé-ghe purpose of the condition.

6.  Third, the applicant's proposed B&B operation would
violdﬁé {203.4(g), which prohibits operations outside the struc-
ture.: 'Mr. Gonzalez says he will permit his B&B guests to use
the cmﬁrtyard outside the structure and to bring their break-
1fasts~0utslde should they choose. The applicant's intent to
encontaga use of the courtyard is evidenced by his constructing:
an entgy to the courtyard from a first floor public room when

.écceséﬁis now confined to the basement.

4. Fourth, the applicant's operation would violate is
{Zﬁﬁfﬁik}‘s limitation to two vehicles in the practice of the
home aceugatlon. Mr. Gonzalez proposes to use his car 'and to
have vans bringing B&B guests back and forth throughout the day.

P.16
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The iamt that. the vans belong to the parking entity does not’
change ﬁhe fact that he will arrange for the use of these vehi-
cles for’ B&B operations.

'%.. The fifth violated condition, { 203.4(1), limits vehi-
cular. trips by visitors, customers and delivery paopleltﬁ 8 per
day aﬁ”# .regular and continuing basis. Since the proposed B&B
,would‘ﬁama space for 20 guests per day, even assuming each quest
only: leit and returned once per day, guests alone would account
for ce trips when the B&¢B was fully occupied, thus far exceeding
the maxlmmm even before considering the additional trips of del-
1very paeple, visitors, and repair and maintenance people that
could,:gaganably be anticipated.

" The sixth violated condition is { 203.4(m), which llm-
its to eight the allowable number of customers or cllents on- the
pxemiags Ln any one hour period. This provision would be v;a—
Iated sﬁnply by the number of guests the applicant seeks to ac-
commodite:.

'iﬁ;; The forego;ng analysis focused on the projected non-
campliance with conditions relating only to the B&B operatien.
hOUEVEr, { 203.4(n) provides that when more than one home occu-
patlcn is'practiced in a dwelling unit, the cumulative. impact of
all. af the home occupations must be considered. Thus, before
consadetang the question of variance, the impact of the euents
propa¢ed to be held must be.considered.

'ii;: The applicant argues, citing the Swann House decision
iBZh Case No. 16333, aff'd, Dupont Circle Citizens Assoclation
v. D. c ‘Board of Zoning Adjustments, 749 A.2d 1258 (2000)), that

eventSwaxeuan accessory use to a B&B and are thus permissible as

P.17
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of‘xﬁghx 4f the B&B use is approved. In whatever manner events
are. characterlzed as a result of the Swann House decision, how-
.aver, nathing in that case requires that their impact be ignored
as Hrﬁ.Genzalez effectively contends.

12. If events" are considered accessory to the B&B use,
the tmpadt of those events must be considered in determining
whethgg.the requested increase in the number of B&B rooms can be
grahée&" If, on the other hand, "events" are considered as sep-
arate fram the B&B request, the impact of both home occupations
would have to be aggregated under { 203.4(n), but it would then
be~pqs§&ble to consider the grant of a variance for the B&B sep-
aratatftom consideration of the events.

13; 'For ‘purposes of evaluating the persuasiveness of the
applxcant's variance showing, the distinction between "events"”
as an aecassory use to the accessory use of a residence as a B&B
or’ 'evants' as a separate and additional home occupation is sig-
nxficaﬁt,gnly in terms of the relief granted or denied.

;g;' As proposed, events of 110 guests would require that
several individuals be "engaged" in setting up and cleaning up
the eﬂuat, waiting on guests, parking cars or transporting
‘gaasﬁsrin*vans-fram parking facilities and providing other rela-
:ted,é@ﬁy;ges. Those people must be considered as "engaged” in
tha'hﬁﬁﬁyoccupétion for purposes of { 203.4(d). To hold other-
wiSe-ﬁ&ﬁid simply encourage people engaging in home occupations
to c;xcﬁavent the rule by hiring independent cantractors to hire
staff‘ﬁaﬁhex than directly employing their own staff.

5 “"Second, the events would not comply with the prohihi—
tlon af { -203.4(g) on conducting operations outside the

P.18
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structnre Guests will be permitted in the courtyard durxng
 events. anﬁ wedding ceremonies with music will be conducted
autsmda the structure.

'lﬁ-' Given the nature of the events the applicant proposes
tsame 1lﬂ guests starting early in the morning and ending late
in the ‘evening), it is reasonable to conclude that an unusual
'lewar oi noise will be imposed on this quiet residential neigh-
borhepd 'in contravention of the { 203.4(j) limitation to the
level af ‘poise which is "normally associated with the category
of.duegling or the immediate neighborhood." Just the arrival
‘and &bﬁarture'of 110 people would cause unusual noise and in
_this: caae they would be ferried to and from their cars by vaas, .
furthnr exacerbatlng the sounds of human arrival and daparture
Hereaver, most of this activity would take place on Riggs Place,
which is a narrow one block long street of single family homes
‘and limited parking capacity. Because it is not a through traf-
-fic stzeet, the 1600 block of Riggs Place is a more than usually
quiet” and private residential street. The fact that Mr. Gonza- .
lez has offered to limit events to 24 per year does not in any
way“m@ﬁigate the impact of the events which are held. Moreover,
the wg%@Qf the property's courtyard for events would severelf
impai¥i%h§ use of the neighbors' back yards, overhanging decks
andihéﬁganias.

17.  ‘The two vehicle limitation of { 203.4(k) would be vioq
lateﬁﬁ&u;ing events by the number of vehicles used to cater the
eventﬂﬂﬁﬁjto transport employees and guests.

18,  Similarly, the events themselves, because they would
“exceeéﬁgiﬁht attendees, would be in facial violation of
{203.4m).

P.13
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&ﬁ;. It is apparent from the foregoing that this applica-
tien; uﬁlike the matter considered in the Swann House decision,
_ﬂE_Ey caaﬂot be considered as a special exception but must, as
prbvidgd in { 203.10(d), meet the higher standard of a variance,
applicahle in all cases where more than two of the requirements
of ({ 203 4 through 203.8 require modification. Moreover, in

Swann H@use only small social functions were contemplated,
wherggﬁ'here large functions, including business functions, are

préﬁa#ﬁ&,

ﬁ?@; ‘This is a case in which the organized neighborhood
entitiés ‘have been unanimous in their opposition. Although the
AHE, tha Dupont Citizens Association, the Residential Action
Coalliigh and the S Street and Riggs Place neighbors first tried
to negatxate an agreement with the applicant, they ultimately
concluﬁpd.that a 10 room B&B with events of up to 110 people
cqﬁld*ﬁét,opgrata without adversely impacting the neighborhood.?

21 From the nature and extent of the waivers required and
the kinﬂ af events cantemplated, it is clear that the applicant
praposes a serious business operation, with the central purpose
of ther;operty being, as Shaugh West, the Assistant Manager
ﬂesi‘ﬁT;g, described it, the "hospitality business.”™ The incre-
maﬁtéi:iﬁcursibn of businesses into residential zones, particu-
1arly‘in the Dupont Circle area, has represented a serious
threat to the retention of historic residential areas. This ap-

plicatrcn represents the first such effort in the vicinity of

Riggsﬁg;ace.

€:Code { 1°261(d) (1999) roquires the BZA give *great weight” to the ANC recommendation. See
39:Kapff ». D.C. Alcohalic Beverage Control Board, 381 A. 2d. 1372, 1384 (D.C. 1977).
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ggplicant Has Failed To Satisfy His Burden In Support
'ﬁf i ‘Use  Variance.

2@.' The applicant's case for a variance relies entirely
upon an assertion that the property is unique in its historic

_sxgnitiﬂance and that only if he is able to maintain the inter-

ior af t&e property as a B&B, as proposed, will its "historic
integr&tg' be preserved. The legal standard for variance re-
quiresfsatxsfaction of a three pronged showing of:

1) wuniqueness of the property as a result of
l%iﬁﬁg_shape, topography or other extraordinary or excep-
tional situation or condition of the property;

2) exceptional practical difficulties or undue
" Bardship which would result to the owner as a result of
strict application of the zoning regulations; and

'3) a situation in which relief can be granted’
without substantial detriment to the public or impairment

‘to.the intent, purpdse or integrity of the zone plan.,

- 23. ,The applicant has .failed to carry his burden on anf bf

P.21

the r&@&ired elements. First, no showing of uniqueness has heen;
made Indeed,:both the applicant and Robert Schwartz, an archi—

tect eaperienced in adaptive reuse, agree that the subject prop-
arty ;s eenvertlble to residential condominiums. Mr., Schwartz
expresaed his belief that the historic features of the bulldlng
interinr could: be preserved if a condominium conversion were
undertaken Mr. Gonzalez conceded that condominium conversion
is feaszbia and that there are buyers available.
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2& . Second, the applicant specifically eschewed financial
as. the basis for variance, but rather relied on his assertion
that the-h;storlc integrity of the house would be compromised
bqtlfp;ghis stewardship. (Tr. 6/18/02, page 242). No proposal
for d@#ﬁgnation of the interior of the property was submitted to
the ﬁkﬁe'ﬂisﬁoric Preservation Review Board. During the hear-
inq} Gﬁﬁn&ssianer Mitten requested that the applicant ‘make a
sdhsﬁaative showing that the interior of the building would ac-
tually be offered for designation as an historic landmark. To
'that end he was asked to ascertain the willingness of his lend-
ers to: agree to the designation. Subsequently, Mr. Gonzalez's
counsel ‘informed the Board that the lenders would not agree to
permif: historlc designation of the interior.

.25;"ur Gonzalez's willingness to apply for federal tax
-credlt foz ‘historic preservation would provide no assurance of
cnntxﬂﬁaﬂ preservation of the interior because the restrictions
rel&tgﬂ-to that program are limited to five years. Moreover,
the.egg;icent failed to demonstrate that his renovation would
qu@l#?&ﬂfer the federal tax credit and no application has been

made,

56 In sum, Mr. Gonzalez failed to demonstrate that there’
is. aay.hardship requiring zoning relief. At best, we have a
sxtnaﬁian in which the existing zoning requlations make it dif-
ficult fer the owner to use the property in the manner he de-

P.22

sires,nhSuch a difficulty does not support a variance where, as. .

here, the owner could use or improve the property in other ways
which 'wénld be compatible with zoning restrictions. Druade v.
D.C. ﬂaard of Zoning Adjustment, 527 A.2d 1242, 1255 (D.C.
198?)
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21;, In seeking to meet the third prong of the variance
standawd, the applicant claims that preservation of the interior
of the building would benefit the public good without substan-
tial - inpairmsnt of the zone plan. This argument loses all vi-
talltgwbepause the applicant's lenders will not agree to histor-
iclﬁﬁﬁiéﬁétion of the building's interior and there is no evi-
dance'tbisupport the contention that preservation cannot be
achie#adqby a use contemplated under the zone plan.

‘23 ' The goals and purposes of the Comprehensive Plan' and
the aaumng Regulations are to promote the public good. Hajor
-cqnpaﬁants of both are aimed at promoting and protecting resi-
dent;al uses in the city. The applicant's proposed use of his
,prgpegggdignores or directly conflicts with significant goals of
the Céapféhensive Plan and is a clear indication that the grant-
ing of ‘a variance would result in substantial detriment to'the
pﬁblin gead particularly to the policy objective of Section
llﬁﬂ.gtxj, to "Control the conversion of residential houszng to
gueétJEQHBes, bed and breakfast establishments, clinics, and
other non-residential or transient uses."

29. ‘Likewise, the applicant's proposed use violates the
expr3331an of public good found in the goals of the Dupont Cir-
cle Owerlay District. The primacy of the business use of his
property-in his proposal does not enhance the residential char-:
acterfdgjthe area, nor maintain existing residential uses and
ccntrél{the scale, location, and density of commercial develop-
ment. - 'Eﬁ-'Gonzalei 's use is not compatible with the Comprehen-
sive Elan and the operation of the BsB as described would impede
the fﬁse circulation of vehicles through public streets and al-

leys.'

P.23
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{Ig;f.lf a variance is granted in this case, the relief
zequgéﬁéd;ﬁouid also substantially impair the intent, purpose
and int@grity of the zone planlas embodied in the Zoning Regu-
lations and Map. The extent and specificity of the Home Occu-
pation Section ({ 203), and the Bed & Breakfast facilities inm
particular ({ 203.8), denotes zoning's concern about such uses
in rezmdeatlal zones. Failure to comply with the stated regula-
tory . cand&tiona is a clear 1ndication that proposed uses are in-
cumpat&ble with residential uses and generate adverse impacts on
the surrounding neighborhood. The applicant's proposed opera-
txons dm net comply with the Home Occupancy provisions in the
broadeat sense or with the specific regulations. (See discus-
sions?qfunnn-compliance with 203.4-and 203.8 elsewhere.)

'31. The applicant's arguments for a variance would
_1mpait the intent. purpose and integrity of the zoning regula-
tions, by aubstltuting historic preservation concerns for those
of zgg@gg, While historic preservation goals are laudatory,
they ghould not be allowed to supplant the important and ex~-
.ténSi#ﬁyéﬁning regulation of home occupations in residential .
'zuneé%ﬁﬁﬁnr:ié such an action, while implicit in the applicant's
‘requ§$£:£§::relief, within this Board's purview. In any event,
as alféédy shoﬁn, the applicant's proposal is by no means the
only ar even necessarily the best way to preserve the historlc
integrity of the Toutorsky Mansion.

32 . The neighbors have demonstrated that introduction of
the applicant's planned B&B would have a substantial detrimental
'impaéﬁjﬁyan the immediate neighborhood by increasing noise and
-thicﬁxax and foot traffic; altering and endangering the char-
acter‘ﬁf the neighborhood; detrimentally affecting the quality
of lifgzia the neighborhood; and impairing the use of adjacent
propepfiggu Moreover, such activity would create serious ped-
estrian safety hazards. Under such circumstances, denial of the
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':&4&9&@§§HWariance would serve the interests of justice and the!'
pﬂ;paﬁﬁibf‘thé zone plan. Silverstone v. BzA, 372 A.2d 128§,
1291 ip.c. 1977).

Respectfully submitted;-
K
Vias |

Margot Polivy

Louis Santucci

Ken Jadin
For the

Riggs Place & S Street
Neighbors

16’ December 2002
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