IN THE DISTRICT OF COLUMBIA COURT OF APPEALS / éj é é

THE PRESIDENT AND DIRECTORS OF
GEORGETOWN COLLEGE,

Petitioner,

P

DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT,

Respondent.
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OPPOSITION TO PETITIONER’S MOTION FOR STAY
INTRODUCTION

The District of Columbia Board of Zoning Appeals (“BZA™) opposes the motion of
Georgetown College for a stay of two conditions in Georgetown’s recently approved campus plan.
Georgetown has failed to demonstrate: (1)itis likely to succeed on its claim that these two conditions
require it to violate the Family Educational Rights and Privacy Act of 1974 (“FERPA™), 20 U.S.C.
§ 1232¢; (2) it will suffer irreparable harm if a stay is denied; (3) proponents of the conditions will
not be harmed if a stay is granted; and (4) the public interest favors a stay. See Barry v. Washington
Post Co., 529 A.2d 319, 320-21 (D.C. 1987).!

To the contrary, Georgetown has failed to establish any incompatibility between FERPA and
the two conditions it challenges and thus has also failed to establish that it will be harmed, much less
irreparably harmed, by complying with the two conditions. Furthermore, both the interests of
Georgetown’s neighbors and the public interest favor enforcement of the two conditions. It is
important that Georgetown students, like other District residents, comply with the District’s motor
vehicle registration laws. It is also important to ensure that Georgetown students living off-campus

reside in housing that complies with the District’s sanitation and housing laws.

'For the convenience of the Court, a copy of 20 U.S.C. § 1232g is attached her




There is one further consideration. If, indeed, as the record reflects, Georgetown concluded
months ago that the BZA’s Conditions 7 and 14 were incompatible with FERPA, it should have sought
relief from the Secretary of Education. The Secretary has promulgated a regulation addressing the
“responsibility” of an educational agency or institution which discernsa “conflict with State or local
laws,” on the one hand, and FERPA, on the other. 34 C.F.R. § 99.61.> The regulation provides: “If
an educational agency or institution determines that it cannot comply with the Act. . . due to a conflict
with State or local law, it shall notify the Office [of the Secretary] within 45 days, giving the text and
citation of the conflicting law.” 34 C.F.R. § 99.61. This Court certainly should not enter a stay until
and unless Georgetown has discharged its obligation under federal law. Until it does so, the Secretary
cannot determine whether there is a conflict. If there is not, Georgetown’s merits and irreparable harm
arguments evaporate. Furthermore, even if the Secretary determines that there is a conflict, the
Secretary may exercise its enforcement discretion in a manner favorable to Georgetown.

ARGUMENT

I. GEORGETOWN HAS FAILED TO ESTABLISH ANY INCOMPATIBILITY BETWEEN
FERPA AND CONDITION 14 OF ITS CAMPUS PLAN.

FERPA is a federal statute imposing on educational agencies and institutions which elect to
receive specified types of federal funding certain conditions governing the creation, maintenance, and
disclosure of student education records. As explained more fully below, the Act generally prohibits
disclosure of education records subject to several exceptions and exemptions, including an exemption
for “directory information.” For the reasons that follow, this exemption encompasses the license plate

numbers of student motor vehicles sought by Condition 14 of Georgetown’s Campus Plan.

2For the convenience of the Court, a copy of the Secretary’s pertinent regulations is
attached hereto.
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FERPA defines “education records” as “those records, files, documents, and other materials
which -- (i) contain information directly related to a student; and (ii) are maintained by an educational
agency or institution or by a person acting for such agency or institution.” 20 U.S.C. § 1232g(a)(4)(A).
Subsection (b) provides, in pertinent part, that specific federal funds shall not be made available to
any educational agency or institution “which has a policy or practice of permitting the release of
education records (or personally identifiable information contained therein other than directory
information . . .) of students without the written consent of their parents . . ..” 20 U.S.C. §
1232g(b)(1). The statute permits educational agencies and institutions to publish, after notice to
parents and an opportunity for them to object, “directory information,” a term which “includes the
following: the student’s name, address, telephone listing, date and place of birth, major field of study,
participation in officially recognized activities and sports, weight and height of members of athletic
teams, dates of attendance, degrees and awards received, and the most recent previous educational
agency or institution attended by the student.” 20 U.S.C. § 1232g(a)(5)(A) (emphasis added); see 20
U.S.C. § 1232g(a)(5)(B).

The Secretary of Education has promulgated a regulation further defining “directory
information” as “information contained in an education record of a student that would not generally
be considered harmful or an invasion of privacy if disclosed.” 34 C.F.R. § 99.3. It adds to the
examples of directory information contained in the Act itself the following information: electronic
mail address, photograph, grade level, enrollment status, and honors. It also makes clear that the term
directory information “includes, but is not limited to” the categories of information listed. 34 C.F.R.
§ 99.3.

The information sought by Condition 14 easily qualifies as directory information. Condition

14 provides:



The Applicant, through its Office of the Registrar, shall maintain an accurate record

of the license plate numbers of motor vehicles kept by all University students. The

Applicant shall direct its students to register their vehicles in the District of Columbia,

or obtain a reciprocity sticker if eligible to do so, and shall consult with the D.C.

Department of Motor Vehicles to determine whether such registration is completed or

such stickers are obtained. The Applicant shall withhold parking privileges to

students who do not comply with D.C. registration requirements. Failure to abide by

District law concerning registration of student vehicles shall constitute a violation of

the Code of Student Conduct.
Order Certifying Revised Plan, Application No. 16566-C of the President and Directors of
Georgetown College 5 (March 5, 2002).?

The license plate numbers of motor vehicles kept by Georgetown students is information “that
would not generally be considered harmful or an invasion of privacy if disclosed.” 34 C.F.R. § 99.3.
To the contrary, this information is publicly displayed on all motor vehicles. The only other
requirement of Condition 14 implicating FERPA is the requirement that Georgetown “shall consult
with the D.C. Department of Motor Vehicles to determine” whether a student has either registered his
or her motor vehicle in the District or has obtained a reciprocity sticker as required by District law.
D.C. Code § 50-1401.02(a)(b) & (e) (2001 ed.). Once again, any information that may be disclosed
during this process is properly considered harmless directory information: a list of student names and
license plate numbers and/or reciprocity stickers.

If, despite the foregoing, Georgetown believes that there is an irreconcilable conflict between
its obligations under FERPA and its obligations under Condition 14, it must comply with 34 C.F.R.
§ 99.61 by reporting that matter to the Office of the Secretary of Education. That Office can determine

whether there is such a conflict and, if there is, Georgetown can request the Secretary to exercise its

discretion not to enforce FERPA in this instance.

3For the convenience of the Court, a copy of this Order is attached hereto.
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In short, Georgetown has not raised a serious issue that Condition 14 isunlawful and therefore
has also failed to establish that compliance with the condition would cause it irreparable harm.*

I1. GEORGETOWN HAS FAILED TO ESTABLISH ANY INCOMPATIBILITY BETWEEN
FERPA AND CONDITION 7 OF ITS CAMPUS PLAN.

FERPA also exempts from the term “education records” “records maintained by a law
enforcement unit of the educational agency or institution that were created by that law enforcement unit
for the purpose of law enforcement. . ..” 20 U.S.C. § 1232g(a)(4)(B)(ii). The Secretary’s regulations
explain that a “[l]Jaw enforcement unit means any individual, office, department, division, or other
component of an educational agency or institution, such as a unit of commissioned police officers or
non-commissioned security guards, that is officially authorized or designated by that agency or
institution to -- (i) Enforce any local, State, or Federal law, or refer to appropriate authorities a matter
for enforcement of any local, State, or Federal law against any individual or organization other than
the agency or institution itself; or (ii) Maintain the physical security and safety of the agency or
institution.” 34 C.F.R. § 99.8(a)(1)(i) & (ii). These regulations define “records of alaw enforcement
unit” as “those records, files, documents, and other materials that are -- (i) Created by a law
enforcement unit; (ii) Created for a law enforcement purpose; and (iii) Maintained by the law
enforcement unit.” 34 C.F.R. § 99.8(b)(1)(i)-(iii). Compare 34 C.F.R. § 99.8(b)(2) (law-enforcement
records do not include records maintained by another component of the educational agency or
institution and records created and maintained by a law enforcement unit exclusively for a non-law
enforcement purpose). Finally, the regulations encourage educational agencies and institutions to

enforce local and State (as well as Federal) laws. 34 C.F.R. § 99.8(c)(1) provides: “Nothing in the

“The GWU case on which Georgetown relies is not to the contrary (Motion for Stay (Tabs
D-F)). Furthermore, Judge Oberdorfer did not enjoin the vehicle license provisions of GWU’s
Campus Plan or consider 34 C.F.R. § 99.61.
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Act prohibits an educational agency or institution from contacting its law enforcement unit, orally or
in writing, for the purpose of asking that unit to investigate a possible violation of, or to enforce, any
local, State, or Federal law.” And 34 C.F.R. § 99.8(d) provides: “The Act neither requires nor
prohibits the disclosure by an educational agency or institution of its law enforcement unit records.”

Condition 7 is not incompatible with any of these provisions. It provides:

When the Applicant, upon investigation of a complaint or by any other means, receives

evidence of a violation of sanitation or housing regulations involving or affecting

students living in an off-campus residence, the Applicant shall report the violation to

the housing provider, the Department of Consumer and Regulatory Affairs, Department

of Public Works, or other agency as appropriate. The Applicant shall monitor

enforcement of reported violations to determine whether necessary inspections have

occurred and whether fines have been issued and paid, and shall keep detailed records

of reported complaints and responses.

Order Certifying Revised Plan 4.

Georgetown can comply with both FERPA and Condition 7. It admittedly has established a
law enforcement unit, its Department of Public Safety (“DPS”). Motion Mem. 12; see also Motion
Mem. Tab B at 28 (BZA Commissioner Herbert M. Franklin observing that Georgetown submitted “an
extensive response [to the BZA] setting out a whole range of programs that it engages in to assure that
local law is . . . complied with,” including “a new partnership . . . with the community, city agencies,
landlords, Metropolitan Police Department [“MPD”], and students living off-campus, to make sure
there was no violation of local law” and a “hotline” which “refers certain calls” to the MPD).
Georgetown’s DPS can, therefore, address violations of District sanitation or housing regulations, as
well as violations of the District’s motor vehicle registration law (and any other District law) without
violating FERPA. Once again, moreover, if, despite the foregoing, Georgetown somehow believes

that compliance with Condition 7 would require it to violate FERPA, it should repair to the Office of

the Secretary of Education. Furthermore, should a complaint of a legal violation be filed with



Georgetown at an office other than its DPS (see Motion Mem. 12), that unit can be instructed to direct
the complainant to the DPS and/or to request the DPS to conduct an investigation.

In short, Georgetown has notraised a serious issue that Condition 7 is unlawful and therefore
has also failed to establish that compliance with the condition would cause it irreparable harm.’

III. THE OTHER FACTORS RELEVANT TO WHETHER THIS COURT SHOULD GRANT A
STAY FAVOR ITS DENIAL, AND GEORGETOWN’S MISCELLANEOUS ARGUMENTS IN
FAVOR OF A STAY SHOULD BE REJECTED.

The foregoing largely disposes of the other relevant stay factors. Because Conditions 7 and
14 of its Campus Plan are compatible with FERPA, Georgetown does not face what it has asserted
is its irreparable harm -- the loss of federal funding. Its “risk” is rendered even more hypothetical by
the Secretary’s regulation directing it to report to the Department of Education any conflicts it believes
exist between FERPA and State and local laws. By contrast, its neighbors and the public have an
unquestionable interest in ensuring that the District’s health and safety laws are enforced. As BZA
Commissioner Franklin observed, “a stay would harm opposing parties by relieving” Georgetown of
“its obligation to take effective and wholly lawful action to avoid adverse effects on such parties and
the community . . ..” Motion Mem. Tab B at 25.° And, as noted, FERPA encourages educational
agencies and institutions to support compliance with State and local laws. Finally, Georgetown has
an independent interest in ensuring that its students comply with District law because “a [student’s]
violation of local law is also a violation of the Student Code of Conduct.” Motion Mem. 9 n.5.

There are several other matters the Court should consider. First, Georgetown has failed to

submit any affidavits by responsible University officials explaining why or how compliance with

The foregoing also disposes of the argument (Motion Mem. 7) that Georgetown’s Office of
Student Conduct is its only mechanism for dealing with student legal infractions.

For the convenience of the Court, we attach hereto and incorporate by reference Parts IIA
& B & III of the Opposition of Georgetown’s neighbors to its Motion to Stay in the BZA.
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Conditions 7 and 14 would require it to violate FERPA. This includes its failure to address why and
how its Department of Public Safety cannot deal with student violations of District law (or landlord
violations of the District’s sanitation and housing regulations that may jeopardize the health and safety
ofits students). The absence of any evidence on such points underscores that it has failed to establish
any irreconcilable conflict between FERPA and Conditions 7 and 14 of its Campus Plan. See also
Motion Mem. Tab B at 29 & 30 (BZA Commissioner Franklin observing that Georgetown did not
provide “any evidence of specific efforts to demonstrate why its compliance with [Condition 7 of ]
the Board’s order cannot be undertaken without violating FERPA” or any “evidence of the logistical
or practical issues it asserts prevents its compliance with” Condition 14). Compare Fidelity Federal
Savings & Loan Ass’n v. de la Cuesta, 458 U.S. 141 (1982).

Second, Georgetown has not addressed, by affidavit or otherwise, why it did not long ago
comply with the federal regulation requiring it to report suspected conflicts between FERPA and State
and local laws to the Secretary of Education. Had it done so, the matters that are the subject of this
Motion very likely would have been resolved without taking the valuable time of this Court.

Third, while admitting that the argument would not warrant a stay, Georgetown, citing Nat 'l
Black Child Dev. Inst., Inc. v. Board of Zoning Appeals, 483 A.2d 687 (D.C. 1984), urges that the
BZA has imposed impermissible administrative burdens on it. Motion Mem. 7-10. This argument
should be rejected. The BZA’s Conditions 7 and 14 merely recognize the special responsibility
Georgetown has voluntarily assumed for safeguarding and overseeing its students. As Georgetown
admits, it will not approve housing for its students that does not meet its standards, it informs its
students of their obligation to register their automobiles or secure reciprocity stickers, and it specifies
that a student’s violation of local law is also a violation of the Student Code of Conduct. Motion

Mem. 9 n.5. Furthermore, the Black Child Development case is easily distinguishable. In that case,
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this Court invalidated two personal conditions the BZA had placed on the grant of a zoning variance --
that only the applicant for the variance could use the property in question and that any purchaser of'its
premises could use them only for the purposes permitted in the zone district at the time of purchase.
Neither Condition 7 nor 14 is remotely similar to those conditions. Neither precludes Georgetown
from allowing other persons to occupy its premises for authorized purposes and neither provides that
any purchaser of Georgetown’s property can use it only for the (residential) purposes permitted in the
zoning district where Georgetown is located. And finally neither condition remotely impinges on
Georgetown’s educational mission or threatens Georgetown’s self-governance or academic freedom.
CONCLUSION
The Court should deny the Motion for Stay.’
Respectfully submitted,

ROBERT R. RIGSBY
Corporation Counsel

HARLES L. REISCHEL
Deputy Corporation Counsel
Appellate Division

Senior Litigation Counsel

Office of the Corporation Counsel

One Judiciary Square - Sixth Floor South
441 Fourth Street, N.W.

Washington, D.C. 20001

Telephone: (202) 727-6252/724-5667

7As a final note, we formally record our vigorous objection to the disclosure by
Georgetown’s lawyers of the details of settlement negotiations with the BZA’s counsel.
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American Digest System ) .“ il
Records €30 1o 35. v ngiie
Encyclopedias e fiEE
Records, see C.J.S. §§ 33, 60 et seq. o 1}5}

WESTLAW ELECTRONIC RESEARCH e R {&
Records cases: 326k[add key number]. AT

See WESTLAW guide following the Explanation pages of this volume.

§ 1232 g. Family educational and privacy rights

(a) Conditions for availability of funds to educational agencies op
institutions; inspection and review of education records; spe'-‘
cific information to be made available; procedure for access’to
education records; reasonableness of time for such accessy
hearings; written explanations by parents; definitions : -ii§

(1)(A) No funds shall be made available under any apphcable
program to any educational agency or institution which has a pohcﬁ
of denying, or which effectively prevents, the parents of students ‘who
are or have been in attendance at a school of such agency or at such
institution, as the case may be, the right to inspect and rewqw&thg
education records of their children. If any material or document:in

the education record of a student includes information on more t,h

one student, the parents of one of such students shall have the ri ]35

to inspect and review only such part of such material or document RS,

relates to such student or to be informed of the specific mfonnaug&
contained in such part of such material. Each educational agency-on
institution shall establish appropriate procedures for the grantiflg"é

a request by parents for access to the education records. of. thejn

children within a reasonable period of time, but in no case more than

forty-five days after the request has been made. 4, ‘Eé

(B) No funds under any applicable program shall be made avallg
able to any State educational agency (whether or not that agency uﬁ
an educational agency or institution under this section) thaf, has:g
policy of denying, or effectively prevents, the parents of students.the
right to inspect and review the education records maintained by l:h;;il
State educational agency on their children who are or have becn
attendance at any school of an educational agency or mstltutmn tl:mg
is subject to the provisions of this section. ik

(C) The first sentence of subparagraph (A) shall not operate:m.
make available to students in institutions of postsecondary educatpn

the following materials: w
(i) financial records of the parents of the student. or,tany
information contained therein; "35-—
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Ch. 31 GENERAL PROVISIONS 20 §1232g

(ii) confidential letters and statements of recommendation,
which were placed in the education records prior to January 1,
1975, if such letters or statements are not used for purposes
other than those for which they were specifically intended;

(iii) if the student has signed a waiver of the student’s right of
access under this subsection in accordance with subparagraph
(D), confidential recommendations—

(Y) respecting admission to any educational agency or
institution,

(IT) respecting an application for employment, and

(ITI) respecting the receipt of an honor or honorary rec-
ognition.

(D) A student or a person applying for admission may waive his
right of access to confidential statements described in clause (iii) of
subparagraph (C), except that such waiver shall apply to recommen-
dations only if (i) the student is, upon request, notified of the names
of all persons making confidential recommendations and (ii) such
recommendations are used solely for the purpose for which they
were specifically intended. Such waivers may not be required as a
condition for admission to, receipt of financial aid from, or receipt of
any other services or benefits from such agency or institution.

(2) No funds shall be made available- under any applicable pro-
gram to any educational agency or institution unless the parents of
students who are or have been in attendance at a school of such
agency or at such institution are provided .an opportunity for a
hearing by such agency or institution, in accordance with regulations
of the Secretary, to challenge the content of such student’s education
records, in order to insure that the records are not inaccurate,
misleading, or otherwise in violation of the privacy rights of students,
and to provide an opportunity for the correction or deletion of any
such inaccurate, misleading or otherwise inappropriate data con-
tained therein and to insert into such records a written explanation
of the parents respecting the content of such records.

" (3) For the purposes of this section the term “educational agency
or institution” means any public or private agency or institution
which is the recipient of funds under any applicable program.

(4)(A) For the purposes of this section,'the_ term “education rec-
ords” means, except as may be provided otherwise in subparagraph
(B), those records, files, documents, and other materials which—

(i) contain information directly related to a student; and
(ii) are maintained by an educational agency or institution or

by a person acting for such agency or institution.
911



20 §1232g EDUCATION  Ch. 31
]

(B) The term “education records’’ does not include— ' ‘5
(i) records of instructional, supervisory, and admlmstrauVe
personnel and educational personnel ancillary thereto whlch arE

in the sole possession of the maker thereof and which are no
accessible or revealed to any other person except a subsutute

(ii) records maintained by a law enforcement unit ofi.
educational agency or institution that were created by that‘l
enforcement unit for the purpose of law enforcement; 5

(iii) in the case of persons who are employed by an educat.lona
al agency or institution but who are not in attendance at su
agency or institution, records made and maintained in the nor:
mal course of business which relate exclusively to such person'in
that person’s capacity as an employee and are not avadabl(e&f

use for any other purpose; or o

are made or maintained by a physician, psychlatrist psyc]:}o g f
gist, or other recognized professional or paraprofessnona.l acting
in his professional or paraprofessional capacity, or ass:st.ln ]
that capacity, and which are made, maintained, or used’ o
connection with the provision of treatment to the student ;
are not available to anyone other than persons prowdmg‘gucH‘
treatment, except that such records can be personally revxeg j
by a physician or other appropriate professional of the studg
choice. I g&g
(5)(A) For the purposes of this section the term "directgryﬁﬁf o
mation” relating to a student includes the following: the student’s
name, address, telephone listing, date and place of birth, major'ﬁela
of study, participation in officially recognized activities and sports;
weight and height of members of athletic teams, dates of atten
degrees and awards received, and the most recent prevxous;sdui
cational agency or institution attended by the student. K

(B) Any educational agency or institution making public dn'ecto :
information shall give public notice of the categories of mformaﬁ n
which it has designated as such information with respect ta ¢agh
student attending the institution or agency and shall allow a reasony
able period of time after such notice has been given for a pare
inform the institution or agency that any or all of the information’

designated should not be released without the parent’s prior consel‘l-';

(6) For the purposes of this section, the term “student” incltu.
any person with respect to whom an educational agency or institu:
tion maintains education records or personally identifiable informa-
tion, but does not include a person who has not been in attendance at
such agency or institution.
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Ch. 31 GENERAL PROVISIONS 20 §1232¢

(b) Release of education records; parental consent requirement;
exceptions; compliance with judicial orders and subpoenas;
audit and evaluation of federally-supported education pro-
grams; recordkeeping

(1) No funds shall be made available under any applicable pro-
gram to any educational agency or institution which has a policy or
practice of permitting the release of education’records (or personally
identifiable information contained therein other than directory infor-
mation, as defined in paragraph (5) of subsection (a) of this section)
of students without the written consent of their parents to any
individual, agency, or organization, other than to the following—

(A) other school officials, including teachers within the edu-
cational institution or local educational agency, who have been
determined by such agency or institution'to have legitimate
educational interests, including the educational interests of the
child for whom consent would otherwise be required;

(B) officials of other schools or school systems in which the
student seeks or intends to enroll, upon condition that the
student’s parents be notified of the transfer, receive a copy of the
record if desired, and have an-opportunity for a hearing to
challenge the content of the record;

* (C) (i) authorized representatives of (I) the Comptroller Gen-
eral of the United States, (II) the Secretary, or (III) State edu-
cational authorities, under the conditions set forth in paragraph
(3), or (ii) authorized representatives of the. Attorney General for -
law enforcement purposes under the same conditions as apply to

- the Secretary under paragraph (3);

(D) in connection with a’student’s application for, or receipt
of, financial aid;

(E) State and ‘local officials or authorities to whom such
information is specifically allowed to bc rcported or disclosed
pursuant to State statute adopted—

(i) before November 19, 1974, if the allowed reporting or
disclosure concerns the juvenile justice system and such
system'’s ability to cﬂ'ectwely serve the student whose records
are released, or

(ii) after November 19, 1974, if—

(I) the allowed reporting or disclosure concerns the
juvenile justice system and such system'’s ability to effec-
tively serve, prior to adjudication, the student whose
records are released; and

(II) the officials and authorities to whom such infor-
mation is disclosed certify in writing to the educational
agency or institution that the information will not be

913



20 §1232¢ EDUCATION C

disclosed to any other party except as provided una
State law without the prior written consent of the P2 ren
of the student. ! :

(F) organizations conducting studies for, or on behalf 9f
cational agencies or institutions for the purpose of dcvelo g
validating, or administering predictive tests, admmistenng: :
dent aid programs, and improving instruction, if such stud.lﬁs!
conducted in such a manner as will not permit the
identification of students and their parents by persons otheﬁ hap:
representatives of such organizations and such informatign yall
be destroyed when no longer needed for the purpose for whl

is conducted; dﬂ

(G) accrediting organizations in order to carry out thgg
crediting functions; -ﬂﬁ'

an emergency, appropriate persons if the knowledge oﬁ”_
information is necessary to protect the health or safety;oﬁ
student or other persons; and oY

(J)(i) the entity or persons designated in a Federal gra.nd ,)' Y
subpoena, in which case the court shall order, for good" ‘g.%
shown, the educational agency or institution (and any: oﬁi %
director, employee, agent, or attorney for such agency or.insti
tion) on which the subpoena is served, to not dlsclose.vto &.n;
person the existence or contents of the subpoena or any mforma
tion furnished to the grand jury in response to the $llb". 0
and 2 'i o

(ii) the entity or persons designated in any other suhp%aﬁ
issued for a law enforcement purpose, in which case the cow
other issuing agency may order, for good cause showny
educational agency or institution (and any officer, du'ector, %
ployee, agent, or attorney for such agency or msututxo:ﬁ
which the subpoena is served, to not disclose to any petso.
existence or contents of the subpoena or any mformatlom
nished in response to the subpoena. P

Nothing in clause (E) of this paragraph shall prevent a State ‘
further limiting the number or type of State or local officials who
continue to have access thereunder. {.

(2) No funds shall be made available under any apphcable,p%
gram to any educational agency or institution which has a pohcy;gr
practice of rcleasing, or providing access to, any personally id
able information in education records other than directory mf.cm:nj}g
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Ch. 31 GENERAL PROVISIONS 20 §1232¢g

tion, or as is permitted under paragraph (1) of this.subsection,

unless— &

(A) there is written consent from the student’s parents‘specify- -
ing records to be released, the reasons for such release, and to
whom, and with a copy of the records to be released to the

i, student’s parents and the student if desired by the parents, ,or

(B) except as provided in paragraph (1)(J), such information is
furnished in compliance with judicial order, or pursuant to:any
lawfully issued subpoena, upon condition that parents and the
students are notified of all such orders or subpoenas in advance
of the compliance therewith by the educational institution: or
agency. :

.. (3) Nothing contained in this section shall preclude authon,zed
represe_,ntauves of (A) the Comptroller-General of the United States,
(B) the Secretary, or (C) State educational authorities from. having
access to student or other records which .may be necessary in
connection with the audit and evaluation.of Federally-supported
education programs, or in connection with the enforcement. of the
Federal legal requirements which relate to such programs: Provided,
That except when collection of personally identifiable information is
specifically authorized by Federal law, any data collected by such
officials shall be protected in a manner which will not permit the
personal identification of students and their parents by other than
those officials, and such personally identifiable data shall be de-
stroyed when no longer needed for such audit, evaluation, and
enforcement of Federal legal requirements.

(4)(A) Each educational agency or institution shall mamtaln a
record, kept with the education records of each student, which will
indicate all individuals (other than those specified in paragraph
(1)(A) of this subsection), agencies, or organizations which have
requested or obtained access to a student’s education records main-
tained by such educational agency or institution, and which will
indicate specifically the legitimate interest that each such person,
agency, or organization has in obtaining this information. Such
record of access shall be available only to parents, to the school
official and his assistants who are responsible for the custody of such
records, and to persons or organizations authorized in, and under the
conditions of, clauses (A) and (C) of paragraph (1) as a means of
auditing the operation of the system. x

.(B) With respect to this subsection, persoual mformation shall
only be transferred to a third party on the condition that such party
will not permit any other party to have access to such information
without the written consent of the parents of the student. If a third
party 0uts:dc the educational agency or institution permits access to
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20 §1232g EDUCATION  Ch. 31

information in violation of paragraph (2)(A), or fails to destroy
information in violation of paragraph (1)(F), the educational agency
or institution shall be prohibited from permitting access to informa-
tion from education records to that third party for a period of not less
than five years. ki;'

(5) Nothing in this section shall be construed to prohibit State and
local educational officials from having access to student or other
records which may be necessary in connection with the audit and
evaluation of any federally or State supported education program:on
in connection with the enforcement of the Federal legal requirements
which relate to any such program, subject to the conditions specified
in the proviso in paragraph (3). r.--

(6)(A) Nothing in this section shall be construed to prohibit } an
institution of postsecondary education from disclosing, to an alleged
victim of any crime of violence (as that term is defined in sectionti§,
of Title 18), or a nonforcible sex offense, the final results of any
disciplinary proceeding conducted by such institution against’ thc
alleged perpetrator of such crime or offense with respect to such
crime or offense. Jﬂ"r

(B) Nothing in this section shall be construed to prohlblt hn
institution of postsecondary education from disclosing the finaI Ie:
sults of any disciplinary proceeding conducted by such mstltutl n
against a student who is an alleged perpetrator of any cmne ﬁg
violence (as that term is defined in section 16 of Title 18),
nonforcible sex offense, if the institution determines as a result’
that disciplinary proceeding that the student committed a \rlolauo:{fgﬁ
the institution's rules or policies with respect to such cnme )or
offense.

(C) For the purpose of this paragraph, the final results of; 'F
disciplinary proceeding— 5‘ 2
(i) shall include only the name of the student, the vlolatkgsl
committed, and any sanction imposed by the institution on "kﬁf
student; and TN

(ii) may include the name of any other student, such as
victim or witness, only with the written consent of that od}§

student.

(c) Surveys or data-gathering activities; regulations

Not later than 240 days after October 20, 1994, the Secretary ‘shall
adopt appropriate regulations or procedures, or identify . enstmg{
regulations or procedures, which protect the rights of pnvacyifojé
students and their families in connection with any surveys or data,,,
gathering activities conducted, assisted, or authorized by the Secres
tary or an administrative head of an education agency. Regulatmn.s,;r

916
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established under this subsection shall include provisions controlling
the use, dissemination, and protection of such data. . No survey or
data-gathering activities shall be conducted by the Secretary, or an
administrative head of an education agency under an applicable
program, unless such activities are authorized by law.

(d) Students’ rather than parents’ permission or consent

For the purposes of this section, whenever a student has attained
eighteen years of age, or is attending an institution of postsecondary
education, the permission or consent required of and the rights
accorded to the parents of the student shall thereafter only be
required of and accorded to the student.

(e) Informing parents or students of rights under this section

No funds shall be made available under any applicable program to
any-educational agency or institution unless such agency or institu-
tion effectively informs the parents of students, or the students, if
they are eighteen years of age or older, or are attending an institution
of postsecondary education, of the rights accorded them by this
section.

() Enforcement; termination of assistance

The Secretary shall take appropriate actions to enforce this section
and to deal with violations of this section, in accordance with this
chapter, except that action to terminate assistance may.be taken only
if the Secretary finds there has been a failure to comply with this
section, and he has determined that compliance cannot be secured by
voluntary means.

(g) Office and review board; creation; functions

The Secretary shall establish or designate an office and review
board within the Department for the purpose of investigating, pro-
cessing, reviewing, and adjudicatmg violations of ‘this section and
complaints which may be filed concerning alleged violations of this
section. Except for the conduct of hearings, none of the functions of
the Secretary under this section shall be carried out in any of the
regional offices of such Department.

(h) Disciplinary records; ‘disclosure

Nothing in this section shall prohibit an educational agency or
institution from—

(1) including appropriate mformauon in the education record
of any student concerning disciplinary action taken against such
student for conduct that posed a significant risk to the safety or
well-being of that student, other students, or other members of
the school community; or

%
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(2) disclosing such information to teachers and school ‘-’qfﬁ}
cials, including teachers and school officials in other schoolsy
who have legitimate educational interests in the behavior ‘of. thé

student. ipthss
(i) Drug and alcohol violation disclosures ' 50}%
o (gl

(1) In general e
Nothing in this chapter [20 U.S.C.A. § 1221 et seq.] or chap%

28 of this title [20 U.S.C.A. § 1001 et seq.] shall be construed
prohibit an institution of higher education from dlsclosmg, 08
parent or legal guardian of a student, information regardmg
violation of any Federal, State, or local law, or of any rule ¥
policy of the institution, governing the use or poss&ssmn(
alcohol or a controlled substance, regardless of whet.herjtha
information is contained in the student’s education records e

(A) the student is under the age of 21; and s

(B) the institution determines that the student has: com‘g
mitted a disciplinary violation with respect to such:us¢ Qr;
possession. i ,hoag

e @i

Nothing in paragraph (1) shall be construed to supersede anz
provision of State law that prohibits an institution of higher
education from making the disclosure described in subsectio:
(a). : : -;q}

(Pub.L. 90-247, Title 1V, § 444, formerly § 438, as added Pub.L. 93111

Title V, § 513(a), Aug. 21, 1974, 88 Stat. 571, and amendéd Pub.L: 93—568!
§ 2(a), Dec. 31, 1974, 88 Stat. 1858; Pub.L. 96-46, § 4(c), Aug. 6, 1979,9 i
Stat. 342; Pub.L. 96-88, Title III, § 301, Title V, § 507, Oct. 17, 1979(9
Stat. 677, 692; Pub.L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pl.lbL
101-542, Title I1, § 203, Nov. 8, 1990, 104 Stat. 2385; Pub.L. 102-325 {[j_ﬂd
XV, § 1555(a), July 23, 1992, 106 Stat. 840; renumbered § 444 andn.ngd
ed Pub.L. 103-382, Title II, §§ 212(b)(1), 249, 261(h), Oct. 20, 1994:X108
Stat. 3913, 3924, 3928 Pub.L. 105-244, Title I, § lOZ(a)(é)(C) Titlc‘gl}f;
§§ 951, 952, Oct. 7, 1998, 112 Stat. 1618, 1835, 1836.) : !3253

The period probably should be a comma.

(2) State law regarding disclosure

1 So in original.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1974 Acts. House Report No. 93-805
and Senate Conference Report No.
93-1026, see 1974 U.S. Code Cong. and
Adm. News, p. 4093.

House Report No. 93-1056 and Senate
Conference Report No. 93-1409, see
1974 U.S. Code Cong. and Adm. News, p.
6779.

1979 Acts. House Report No. 96—338.
see 1979 U.S. Code Cong. andvﬁdm.
News, p. 819. 21T

Senate Report No. 9649 and House
Conference Report No. 96459, seé 1979
U.S. Code Cong. and Adm. Neaus g.
1514.

1990 Acts. House Report No.. 101—518,
see 1990 U.S. Code Cong. and’Adm:
News, p. 3363. A Ay
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SUBCHAPTER 11—APPROPRIATIONS Sec.

AND EVALUATIONS SUBCHAPTER 1II—GENERAL REQUIRE-
MENTS AND CONDITIONS CONCERN-
ParT 2—PLANXING AXD EVALUATION OF ING OPERATION AND ADMINISTRA-
FepEraL Eovcation ACTIVITIES TION OF EDUCATION PROGRAMS:
GENERAL AUTHORITY OF SECRE-
Sec. TARY
1228. Prohibition against use of appropriated PART 4—RECORDS: PRIVACY: LIMITATION
funds for busing. oN WitHHOLDING FEDERAL FuNDS

1232¢. Family educational and privacy rights.

SUBCHAPTER II—APPROPRIATIONS AND EVALUATIONS
ParT 2—DPLANNING AND EvaLUATION OF FEDERAL Enuc.\'rmN' ACTIVITIES

§ 1228. Prohibition against use of appropriated funds for busing o

No funds appropriated for the purpose of carrying out any applicable program may be
used for the transportation of students or teachers (or for the purchase of equipment for
_such transportation) in order to overcome racial imbalance in any school or schaol
system, or for the transportation of students or teachers (or for the purchase -of
equipment for such transportation) in order to carry out a plan of racial desegregation of
any school or school system, except for funds appropriated pursuant to title VIII of the
Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 7701 et seq.], but not
including any portion of such funds as are attributable to children counted under section
8003(d) of such Act [20 U.S.C.A. § T703(d)] or residing on property desmbed in sectlon
8013(10) of such Act [20 U.S.C.A. § 7713(10)]. T

(As amended Pub.L. 106-398, § 1 [Div. A, Title XVIII, § 1808(bX2)], Oct. 30, 2000, 114 Stat. 1654,
1654-—)
HISTORICAL AND STATUTORY NOTES - - -+ -~ ‘"4

Revision Notes and Legislative Reports US.CA ? T703(d), @I ang dhfw “secbon
2000 Acts. House Conference Report No. . ol At [20 " § 7703{6}}"

106-945 and Statement by President, see 2000  Effective and A.Dpli@blll’d' Provisions .,

US. Code Cong. and Adm. News, p. 1516. 2000 Acts. Amendment. by.-Pub.L: - 106-398,
§ 1 [Div. A, Title XVIII}, effective on October 1,
Amndmenl,s 2000, or the date of the enactment of that Act

[Oct. 30, 2000], whichever occurs later, gee sec-

2000 Amendments. Pub.L. lm (Div. A, tion 1818 of Pub.L. 106-398, § 1 [Div. 4, Title
Title XVIII, § 1808(b)(2)], struck “subsections  XVIII], set out as a note under section ?'301. oI
(d) and (g) of section 8003 of such Act [20 this title. e

-"..‘ i

SUBCHAPTER III—GENERAL REQUIREMENTS AND CON. DITIONS 001“{
CERNING OPERATION AND ADMINISTRATION OF EDUCATION.
PROGRAMS: GENERAL AUTHORITY OF SECRE"I‘_ARY vy "._'5

.

Part 4—Recoros; Privacy; LIMITATION ON Wrrunowmc FEDERAL mes

§ 1232g. Family educational and privacy rights -
| [See main wlumfortextqf(q;} b o U

(b) Release of education records; parental consent requirement; exneptlons, com.-
pliance with judicial orders and subpoenas; audit and evaluat.lorl of federal- ;
ly-supported education programs; recordkeeping R

[Sos main sleme for ed f Wl @ "

(M(A) Nothing in this section may be construed to prolu'h'ut an educational institution ;
from disclosing information provided to the institution under section 14071 of Title 42 -
mncerrung registered sex offenders who are required to register under such secuon.

22



S
(B) 'The Secretary shall take appropriate steps to notify educational institutions that
disclosure of information described in subparagraph (A) is permitted.

[See main volume for text of (c) to (i)]

(Puh L. 90-247, Title IV, § 444, formerly § 438, as added Pub.L. 93-380, Title V, § 513(a), Aug. 21,
1974, 88 Stat. 571, and amended Pub.L. 93-568, § 2(a), Dec. 31, 1974, 83 Stat. 1858; Pub.L. 96-46
§ 4(c), Aug. 6, 1979, 93 Stat. 342; Pub.L. 96-33. Title III, § 301, Title V, § 507, Oct. 17, 1979, 933tat.
677, 692; Pub.L. 99-514, § 2, 00&.22 1986 100 Stat. 2095; Pub.L. 101-542, Title II, § 203, Nov. 8,
1990, 104 Stat. 2385; Pub.L. 102-325, Title XV, § 1555(a), July 23, 1992, 106 Stat. 840; renumbered
§ 444 and amended Pub.L. 103-382, Title I1, §§ 212(b)(1), 249, 261(h), Oct. 20, 1994, 108 Stat. 3913,
3924, 3928; Pub.L. 105-244, Title IX, §§ 951, 952, Oct. 7, 1998, 112 Stat. 1835, 1836; Pub.L 106-386,
Div. B, Title VI, § 1601(d), Oct. 28, 2000, 114 Stat. 1538.)

. HISTORICAL AND STATUTORY NOTES -
Revision Notes and Legislative Reports Amendments .

2000 Acts. House Report No. 106-939, see 2000 .Amendments. Subsec. (b)(7). PubL. -

2000 U.S. Code Cong. and Adm. News, p. 1380.  106-386, § 1601(d), added par. (7).

Notes of Decisions

Persons protected da teacher about his education. Warner v, St. Ber-
nard Parish SL‘JIOO{ Bd, E.D.La2000, 99
F.Supp.2d 748.

1. Constitutionality . .

Family Educational Rights and Privacy Act 6. Criminal reports
(FERPA) did not violate First Amendment by University student digciplinary records were
denying right of public access to university stu- ot “records of a law enforcement unit” and
dent disciplinary records. U.S. v. Miami Uni- thus, did not fall within Family Edugational

versity, S.D.Ohio 2000, 91 F.Supp.2d 1132. Rights and Privacy Act’s (FERPA) exception for
% . law enforcement records. U.S. v. Miami Uni-
2, Construction with other laws versity, S.D.Ohio 2000, 91 F.Supp.2d 1132.

Elementary school principal's disclosure, to - T
D rcaiion re -dmgoiocused student did o{ % Educatious!
information regar ent no
e Farl Educkional i soa Prvy . Doy S, decly s were
Act (FERPA), FERPA addressed systematic, oot b A, B 00 Mo Y o RPA), and
not individual, vioations of students’ privacy by g 200 B3 £ PR S50 SRR A

unauthorized releases of sensitive information in el g i
their educational records. - Jensen v. Reeves, fﬁmUmmw. S«DOhiO 2000, 91 F.Supp2d

D.Utzh 1999, 45 F.Supp.2d 1265, 13‘-’— # T
3. Purpose 22. Injunction - |

Family Educational Rights and Privacy Act Government, which showed that univezsldea
(FERPA) imposes a direct obligation on univer-  had violated Family Educational Rights and Pri-
sities not to disclose education records. US.v. vacy Act (FERPA) by releasing student disci- .
Miami University, S.D.Ohio 2000, 91 F.Supp2d  plinary records containing personally identifi-

1132, able information without the prior consent of the
students or their parents, was entitled to perma-
4a. Persons protected nent injunction since that was the only

adequate

School defendants owed mother a duty not to  remedy available, and the harm to third parties,

violate her rights to procedural due process and  specifically, students, prospective students, and

under Family and Educational Rights and Priva-  parents, that could arise from an injunction en-

cy Act (FERPA) by providing her notice priorto  forcing FERPA was slight. US. v, Miami Uni-
releasing to the media her letter to her son’s  versity, S.D.Ohio 2000, 91 F.Supp.2d 1132. -

INDEX"
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TITLE 34 -- EDUCATION
SUBTITLE A -—- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY
SUBPART A -- GENERAL

34 CFR 99.3
@ 99.3 What definitions apply to these regulations?
The following definitions apply teo this part:

Act means the Family Educational Rights and Privacy Act of 1974, as amended,
enacted as section 444 of the General Education Provisions Act.

(Authority: 20 U.S.C. 1232qg)

Attendance includes, but is not limited to:

(a) Attendance in person or by correspondence; and

(b) The period during which a person is working under a work-study program.
(Authority: 20 U.S.C. 1232q)

Dates of attendance. (a) The term means the period of time during which a
student attends or attended an educational agency or institution. Examples of
dates of attendance include an academic year, a spring semester, or a first
quarter.

(b) The term does not include specific daily records of a student's
attendance at an educational agency or institution.

(Authority: 20 U.S.C. 1232g(a) (5) (7))

Directory information means information contained in an education record of
a student that would not generally be considered harmful or an invasion of
privacy if disclosed. It includes, but is not limited to, the student's name,
address, telephone listing, electronic mail address, photograph, date and place
of birth, major field of study, dates of attendance, grade level, enrollment
status (e.g., undergraduate or graduate; full-time or part-time), participation
in officially recognized activities and sports, weight and height of members of
athletic teams, degrees, honors and awards received, and the most recent
educational agency or institution attended.

(Authority: 20 U.S.C. 1232g(a) (5) (7))
Disciplinary action or proceeding means the investigation, adjudication, or

imposition of sanctions by an educational agency or institution with respect to
an infraction or violation of the internal rules of conduct applicable to
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‘students of the agency or ins@.ution.
Disclosure means to permit access to or the release, transfer, or other
communication of personally identifiable information contained in education

records to any party, by any means, including oral, written, or electronic
means.

(Authority: 20 U.S.C. 1232g (b) (1))

Educational agency or institution means any public or private agency or
institution to which this part applies under @ 99.1(a).

(RAuthority: 20 U.S.C. 1232g(a) (3))
Education records (a) The term means those records that are:
(1) Directly related to a student; and

(2) Maintained by an educational agency or institution or by a party acting
for the agency or institution.

(b) The term does not include:

(1) Records that are kept in the sole possession of the maker, are used only
as a personal memory aid, and are not accessible or revealed to any other person
except a temporary substitute for the maker of the record.

(2) Records of the law enforcement unit of an educational agency or
institution, subject to the provisions of € 99.8.

(3) (1) Records relating to an individual who is employed by an educational
agency or institution, that:

(A) Are made and maintained in the normal course of business;

(B) Relate exclusively to the individual in that individual's capacity as an
employee; and

(C) Are not available for use for any other purpose.

(ii) Records relating to an individual in attendance at the agency or
institution who is employed as a result of his or her status as a student are
education records and not excepted under paragraph (b) (3) (i) of this definition.

(4) Records on a student who is 18 years of age or older, or is attending an
institution of postsecondary education, that are:

(i) Made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprofessional acting in his or her professional
capacity or assisting in a paraprofessional capacity;

(ii) Made, maintained, or used only in connection with treatment of the
student; and
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(iii) Disclosed only to ™Wividuals providing the treatme™®. For the purpose
of this definition, "treatment" does not include remedial educational activities
or activities that are part of the program of instruction at the agency or
institution; and

(5) Records that only contain information about an individual after he or
she is no longer a student at that agency or institution.

(ARuthority: 20 U.S.C. 1232g(a) (4))

Eligible student means a student who has reached 18 years of age or is
attending an institution of postsecondary education.

(Ruthority: 20 U.S.C. 1232g(d))

Institution of postsecondary education means an institution that provides
education to students beyond the secondary school level; "secondary school
level™ means the educational level (not beyond grade 12) at which secondary
education is provided as determined under State law.

(Authority: 20 U.S.C. 1232g(d))

Parent means a parent of a student and includes a natural parent, a
guardian, or an individual acting as a parent in the absence of a parent or a
guardian.

(Authority: 20 U.S.C. 1232g)
Party means an individual, agency, institution, or organization.
(Authority: 20 U.S.C. 1232g(b) (4) (A))

Personally identifiable information includes, but is not limited to:

(a) The student's name;

(b) The name of the student's parent or other family member;

(c) The address of the student or student's family;

(d) A personal identifier, such as the student's social security number or
student number;

(e) A list of personal characteristics that would make the student's
identity easily traceable; or

(f) Other information that would make the student's identity easily
traceable.

(Ruthority: 20 U.S.C. 1232q)

Record means any information recorded in any way, including, but not limited
to, handwriting, print, computer media, video or audic tape, film, microfilm,
and microfiche.
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(Authority: 20 U.S.C. llg]

Secretary means the Secretary of the U.S. Department of Education or an
official or employee of the Department of Education acting for the Secretary
under a delegation of authority.

(Authority: 20 U.S.C. 1232g)

Student, except as otherwise specifically provided in this part, means any
individual who is or has been in attendance at an educational agency or
institution and regarding whom the agency or institution maintains education

records.
(Authority: 20 U.S.C. 1232g(a) (6))

HISTORY:
[53 FR 11943, Apr. 11, 1988; 60 FR 3468, Jan. 17, 1995, as corrected at 60 FR

8563, Feb. 15, 1995; 61 FR 59292, 59295, Nov. 21, 1996; 65 FR 41852, July 6,
2000]

AUTHORITY :
20 U.S.C. 1232g.

NOTES:
[EFFECTIVE DATE NOTE: 65 FR 41852, July 6, 2000, amended this section, effective
Aug. 7, 2000.]

1185 words
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TITLE 34 —-- EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY

SUBPART A —-- GENERAL
34 CFR 99.8
@ 99.8 What provisions apply to records of a law enforcement unit?

(a) (1) Law enforcement unit means any individual, office, department,
division, or other component of an educational agency or institution, such as a
unit of commissioned police officers or non-commissioned security guards, that
is officially authorized or designated by that agency or institution to --

(i) Enforce any local, State, or Federal law, or refer to appropriate
authorities a matter for enforcement of any local, State, or Federal law against
any individual or organization other than the agency or institution itself; or

(ii) Maintain the physical security and safety of the agency or institution.

(2) A component of an educational agency or institution does not lose its
status as a law enforcement unit if it also performs other, non-law enforcement
functions for the agency or institution, including investigation of incidents or
conduct that constitutes or leads to a disciplinary action or proceedings
against the student.

(b) (1) Records of a law enforcement unit means those records, files,
documents, and other materials that are -—-

(i) Created by a law enforcement unit;

(ii) Created for a law enforcement purpose; and

(ii}j Maintained by the law enforcement unit.

(2) Records of a law enforcement unit does not mean --

(i) Records created by a law enforcement unit for a law enforcement purpose
that are maintained by a component of the educational agency or institution
other than the law enforcement unit; or

(ii) Records created and maintained by a law enforcement unit exclusively
for a non-law enforcement purpose, such as a disciplinary action or proceeding
conducted by the educational agency or institution.

(c) (1) Nothing in the Act prohibits an educational agency or institution
from contacting its law enforcement unit, orally or in writing, for the purpose
of asking that unit to investigate a possible violation of, or to enforce, any
local, State, or Federal law.
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(2) Education records, an®®personally identifiable inform3Tion contained in
education records, do not lose their status as education records and remain
subject to the Act, including the disclosure provisions of @ 99.30, while in the
possession of the law enforcement unit.

(d) The Act neither requires nor prohibits the disclosure by an educational
agency or institution of its law enforcement unit records.

HISTORY:
(60 FR 3469, Jan. 17, 1995, as corrected at 60 FR 8563, Feb. 15, 1995]

AUTHORITY:
(20 U.S5.C. 1232g(a) (4) (B) (ii))

393 words
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TITLE 34 —-— EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY

SUBPART D -- MAY AN EDUCATIONAL AGENCY OR INSTITUTION DISCLOSE PERSONALLY
IDENTIFIABLE INFORMATION FROM EDUCATION RECORDS?

34 CFR 99.31

@ 99.31 Under what conditions is prior consent not required to disclose
information?

(a) An educational agency or institution may disclose personally

identifiable information from an education record of a student without the
consent required by € 99.30 if the disclosure meets one or more of the following

conditions:

(1) The disclosure is to other school officials, including teachers, within
the agency or institution whom the agency or institution has determined to have
legitimate educational interests.

(2) The disclosure is, subject to the requirements of @ 99.34, to officials
of another school, school system, or institution of postsecondary education
where the student seeks or intends to enroll.

(3) The disclosure is, subject to the requirements of @ 99.35, to authorized
representatives of —--

(i) The Comptroller General of the United States;
(ii) The Attorney General of the United States;
(iii) The Secretary; or

(iv) State and local educational authorities.

(4) (i) The disclosure is in connection with financial aid for which the
student has applied or which the student has received, if the information is
necessary for such purposes as to:

(A) Determine eligibility for the aid;
(B) Determine the amount of the aid;
(C) Determine the conditions for the aid; or

(D) Enforce the terms and conditions of the aid.
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(ii) As used in paragrapﬂ.*%}(4}{i] of this section, finantial aid means a
payment of funds provided to an individual (or a payment in kind of tangible or
intangible property to the individual) that is conditioned on the individual's
attendance at an educational agency or institution.

(Rutherity: 20 U.S.C. 1232g(b) (1) (D))

{(5) (i) The disclosure is to State and local officials or authorities to whom
this information is specifically --

(A) Allowed to be reported or disclosed pursuant to State statute adopted
before November 19, 1974, if the allowed reporting or disclosure concerns the
juvenile justice system and the system's ability to effectively serve the
student whose records are released; ox

(B) Allowed to be reported or disclosed pursuant to State statute adopted
after November 19, 1974, subject to the requirements of @ 99.38.

(ii) Paragraph (a) (5) (i) of this section does not prevent a State from
further limiting the number or type of State or local officials to whom
disclosures may be made under that paragraph.

(6) (1) The disclosure is to organizations conducting studies for, or on
behalf of, educational agencies or institutions to:

(A) Develop, validate, or administer predictive tests;
(B) Administer student aid programs; or
(C) Improve instruction.

(ii) The agency or institution may disclose information under paragraph
(a) (6) (i) of this section only if:

(A) The study is conducted in a manner that does not permit personal
identification of parents and students by individuals other than representatives

of the organization; and

(B) The information is destroyed when no longer needed for the purposes for
which the study was conducted.

(iii) If this Office determines that a third party outside the educational
agency or institution to whom information is disclosed under this paragraph
(a) (6) violates paragraph (a) (6) (ii) (B) of this section, the educational agency
or institution may not allow that third party access to personally identifiable
information from education records for at least five years.

(iv) For the purposes of paragraph (a) (6) of this section, the term
organization includes, but is not limited to, Federal, State, and local
agencies, and independent organizations.

(7) The disclosure is to accrediting organizations to carry out their
accrediting functions.
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(8) The disclosure is to parents, as defined in @ 99.3, of a dependent
student, as defined in section 152 of the Internal Revenue Code of 1986.

(9) (i) The disclosure is to comply with a judicial order or lawfully issued
subpoena.

(ii) The educational agency or institution may disclose information under
paragraph (a) (9) (i) of this section only if the agency or institution makes a
reasonable effort to notify the parent or eligible student of the order or
subpoena in advance of compliance, so that the parent or eligible student may
seek protective action, unless the disclosure is in compliance with --

(A) A Federal grand jury subpoena and the court has ordered that the
existence or the contents of the subpoena or the information furnished in
response to the subpoena not be disclosed; or

(B) Any other subpoena issued for a law enforcement purpose and the court or
other issuing agency has ordered that the existence or the contents of the
subpoena or the information furnished in response to the subpoena not be
disclosed.

(iii) (A) If an educational agency or institution initiates legal action
against a parent or student, the educational agency or institution may disclose
to the court, without a court order or subpoena, the education records of the
student that are relevant for the educational agency or institution to proceed
with the legal action as plaintiff.

(B) If a parent or eligible student initiates legal action against an
educational agency or institution, the educational agency or institution may
disclose to the court, without a court order or subpoena, the student's
education records that are relevant for the educational agency or institution to

defend itself.

(10) The disclosure is in connection with a health or safety emergency,
under the conditions described in @ 99.36.

(11) The disclosure is information the educational agency or institution has
designated as "directory information", under the conditions described in @

99.37.

(12) The disclosure is to the parent of a student who is not an eligible
student or to the student.

(13) The disclosure, subject to the requirements in @ 99.39, is to a victim
of an alleged perpetrator of a crime of violence or a non-forcible sex offense.
The disclosure may only include the final results of .the disciplinary proceeding
conducted by the institution of postsecondary education with respect to that
alleged crime or offense. The institution may disclose the final results of the
disciplinary proceeding, regardless of whether the institution concluded a
violation was committed.

(14) (i) The disclosure, subject to the requirements in @ 99.39, is in
connection with a disciplinary proceeding at an institution of postsecondary
education. The institution must not disclose the final results of the
disciplinary proceeding unless it determines that --
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(A) The student is an alﬂggéd perpetrator of a crime of viclence or
non-forcible sex offense; and

(B) With respect to the allegation made against him or her, the student has
committed a violation of the institution's rules or policies.

(ii) The institution may not disclose the name of any other student,
including a victim or witness, without the prior written consent of the other
student.

(iii) This section applies only to disciplinary proceedings in which the
final results were reached on or after October 7, 1998.

(15) (i) The disclosure is to a parent of a student at an institution of
postsecondary education regarding the student's violation of any Federal, State,
or local law, or of any rule or policy of the institution, governing the use or
possession of alcohol or a contreolled substance if --

(A) The institution determines that the student has committed a disciplinary
violation with respect to that use or possession; and

(B) The student is under the age of 21 at the time of the disclosure to the
parent.

(ii) éaragraph {a) (15) of this section does not supersede any provision of
State law that prohibits an institution of postsecondary education from
disclosing information.

(b) Paragraph (a) of this section does not forbid an educational agency or
institution from disclosing, nor does it require an educational agency or
institution to disclose, personally identifiable information from the education
records of a student to any parties under paragraphs (a) (1) through (11), (13),
(14), and (15) of this section.

HISTORY:
(53 FR 11943, Apr. 11, 1988; 53 FR 19368, May 27, 1988, as amended at 58 FR

3189, Jan. 7, 1993; 61 FR 59292, 59296, Nov. 21, 1996; 65 FR 41852, 41853, July
6, 2000]

AUTHORITY :
(20 U.s.C. 1232g(a) (5) (A), (b) (1), (b)(2)(B), (b)(6), (h), and (i))

NOTES:
{EFFECTIVE DATE NOTE: 65 FR 41852, 41853, July 6, 2000, amended this section,
effective Rug. 7, 2000.]

1357 words



PAGE 29
20TH SECTIONQ Level 1 printed in FULL form

LEXIS PUBLI NG'S CODE OF FEDERAL REGULATIO
Copyright (c) 2002, LEXIS Publishing
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TITLE 34 —-- EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY
SUBPART D -- MAY AN EDUCATIONAL AGENCY OR INSTITUTION DISCLOSE PERSONALLY

IDENTIFIABLE INFORMATION FROM EDUCATION RECORDS?
34 CFR 99.32

@ 99.32 What recordkeeping requirements exist concerning requests and
disclosures?

(a) (1) An educational agency or institution shall maintain a record of each
request for access to and each disclosure of personally identifiable information
from the education records of each student.

(2) The agency or institution shall maintain the record with the education
records of the student as long as the records are maintained.

(3) For each request or disclosure the record must include:

(i) The parties who have requested or received personally identifiable
information from the education records; and

(ii) The legitimate interests the parties had in requesting or obtaining the
information.

(b) If an educational agency or institution discloses personally
identifiable information from an education record with the understanding
authorized under @ 99.33(b), the record of the disclosure required under this
section must include:

(1) The names of the additional parties to which the receiving party may
disclose the information on behalf of the educational agency or institution; and

(2) The legitimate interests under @ 99.31 which each of the additional
parties has in requesting or obtaining the information.

(c) The following parties may inspect the record relating to each student:

(1) The parent or eligible student.

(2) The school official or his or her assistants who are responsible for the
custody of the records.

(3) Those parties authorized in @€ 99.31(a) (1) and (3) for the purposes of
auditing the recordkeeping procedures of the educational agency or institution.

(d) Paragraph (a) of this section does not apply if the request was from, or
the disclosure was to:
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(1) The parent or eligibl® student;

(2) B school official under @ 99.31(a) (1);

(3) A party with written consent from the parent or eligible student;

(4) A party seeking directory information; or

(5) A party seeking or receiving the records as directed by a Federal grand
jury or other law enforcement subpoena and the issuing court or other issuing
agency has ordered that the existence or the contents of the subpoena or the

information furnished in response to the subpoena not be disclosed.

(Approved by the Office of Management and Budget under control number
1880-0508)

HISTORY:
[53 FR 11943, Apr. 11, 1988; 61 FR 59292, 59296, Nov. 21, 1996]

AUTHORITY:
(20 U.s.C. 1232g(b) (1) and (b) (4) (A))

373 words
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*** THIS SECTION IS CURRENT THROUGH THE MAY 17, 2002 ISSUE OQF **%*
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TITLE 34 -— EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 —-- FAMILY EDUCATIONAL RIGHTS AND PRIVACY
SUBPART D -- MAY AN EDUCATIONAL AGENCY OR INSTITUTION DISCLOSE PERSONALLY
IDENTIFIABLE INFORMATION FROM EDUCATION RECORDS?

34 CFR 99.33
@ 99.33 What limitations apply to the redisclosure of information?

(a) (1) An educational agency or institution may disclose personally
identifiable information from an education record only on the condition that the
party to whom the information is disclosed will not disclose the information to
any other party without the prior consent of the parent or eligible student.

(2) The officers, employees, and agents of a party that receives information
under paragraph (a) (1) of this section may use the information, but only for the
purposes for which the disclosure was made.

(b) Paragraph (a) of this section does not prevent an educational agency or
institution from disclosing personally identifiable information with the
understanding that the party receiving the information may make further
disclosures of the information on behalf of the educational agency or
institution if:

(1) The disclosures meet the requirements of @ 99.31; and

(2) The educational agency or institution has complied with the requirements
of @ 99.32(b).

(c) Paragraph (a) of this section does not apply to disclosures made to
parents of dependent students under @ 99.31(a) (8), to disclosures made pursuant
to court orders, lawfully issued subpoenas, or litigation under @ 99.31(a) (9),
to disclosures of directory information under € 99.31(a) (11), to disclosures
made to a parent or student under @ 99.31(a) (12), to disclosures made in
connection with a disciplinary proceeding under @ 99.31(a) (14), or to
disclosures made to parents under @ 99.31(a) (15).

(d) Except for disclosures under @ 99.31(a) (9), (11), and (12), an
educational agency or institution shall inform a party to whom disclosure is
made of the requirements of this section.

(e) If this Office determines that a third party improperly rediscloses
personally identifiable information from education records in violation of @
99.33(a) of this section, the educational agency or institution may not allow
that third party access to personally identifiable information from education
records for at least five years.
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HISTORY:
(53 FR 11943, Apr. 11, 1988; 61 FR 59292, 59297, Nov. 21, 1996; 65 FR 41852,
41853, July 6, 2000]

AUTHORITY :
(20 U.s.C. 1232g(b) (4) (B))

NOTES :
[EFFECTIVE DATE NOTE: 65 FR 41852, 41853, July 6, 2000, revised paragraph (c),
effective BRug. 7, 2000.]
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LEXIS PUBLIS G'S CODE OF FEDERAL REGULATIO!
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*** THIS SECTION IS CURRENT THROUGH THE MAY 17, 2002 ISSUE OF ***
**+ THE FEDERAL REGISTER ***

TITLE 34 -— EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY
SUBPART D -- MAY AN EDUCATIONAL AGENCY OR INSTITUTION DISCLOSE PERSONALLY
IDENTIFIABLE INFORMATION FROM EDUCATION RECORDS?

34 CFR 99.38

@ 99.38 What conditions apply to disclosure of information as permitted by
State statute adopted after November 19, 1974, concerning the juvenile justice
system?

(a) If reporting or disclosure allowed by State statute concerns the
juvenile justice system and the system's ability to effectively serve, prior to
adjudication, the student whose records are released, an educational agency or
institution may disclose education records under € 99.31(a) (5) (i) (B).

(b) The officials and authorities to whom the records are disclosed shall
certify in writing to the educational agency or institution that the information
will not be disclosed to any other party, except as provided under State law,
without the prior written consent of the parent of the student.

HISTORY:
[61 FR 59292, 59297, Nov. 21, 1996]

AUTHORITY:
(20 U.s.C. 1232g(b) (1) (J))

101 words
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TITLE 34 —-— EDUCATION
SUBTITLE A -- OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION
PART 99 -- FAMILY EDUCATIONAL RIGHTS AND PRIVACY

SUBPART E -- WHAT ARE THE ENFORCEMENT PROCEDURES?
34 CFR 99.61

@ 99.61 What responsibility does an educational agency or institution have
concerning conflict with State or local laws?

If an educational agency or institution determines that it cannot comply
with the Act or this part due to a conflict with State or local law, it shall
notify the Office within 45 days, giving the text and citation of the
conflicting law.

HISTORY :
[53 FR 11943, Apr. 11, 1988]

AUTHORITY:
(20 U.S.C. 1232¢g(f))

41 words
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

¥ & K

Application No. 16566-C of the President and Directors of Georgetown
College, pursuant to 11 DCMR § 3104.1, for a special exception for the review
and approval of the University Campus Plan — years 2000-2010 under Section 210
in the R-3 and C-1 Districts at premises bounded by Glover Archbold Parkway to

the west, the National Park Service property along the Chesapeake & Ohio Canal
and Canal Road to the south, g5t Street, N Street to 36t Street, and 36" Street to P
Street to the east and Reservoir Road to the north. (Square 1222, Lots 62, 801-810;
Square 1223, Lots 85-86, 807-810, 812, 815, 826, 827, 831, 834, 846-847, 852-
853, 855, and 857-858; Square 1226, Lots 91, 94-101, 104-105, 803-804, 806, and
811-815; Square 1248, Lots 122-125, 150-157, 800-802, 804-806, 829-831, and

834-835; Square 1321, Lots 815-817.)
HEARING DATES: June 13, and July 18, 2000

DECISION DATES: September 5, November 8, and December 5, 2000
ORDER DATE: March 29, 2001

RECONSIDERATION DECISION DATE: June 5, 2001

STAY DECISION DATE: September 4, 2001

CERTIFICATION DECISION DATE: March 5, 2002

ORDER CERTIFYING REVISED PLAN

By Order issued March 29, 2001, the Board approved the University Campus Plan
until December 31, 2010, subject to conditions intended to mitigate any adverse
impacts potentially arising from the location of a university in a residentially
zoned district (“March 29 Order™). In addition to the President and Directors of
Georgetown College (hereinafter “University” or “Applicant”), parties to the
proceeding were Advisory Neighborhood Commission 2E, the Burleith Citizens
Association (“Burleith”), Citizens Association of Georgetown (“CAG”), Cloisters
in Georgetown Homeowners Association (“Cloisters”), Foxhall Community
Citizens Association (“Foxhall”), Georgetown Residents Alliance (“GRA”) and

Hillandale Homeowners Assocmtlon (“Hillandale™).

441 4th Street, N.W., Suite 210-S, Washington. DC 20001 (202} 797-A311
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On April 11, 2001, Cloisters submitted a timely request for reconsideration of the
March 29 Order. Responses were filed May 10, 2001 by the Applicant, CAG, and
Burleith. In its Order on Reconsideration (Application No. 16566A,
“Reconsideration Order”), issued August 6, 2001, the Board modified certain of

the conditions adopted in the March 29 Order.

Condition No. 18 of the March 29 Order, as amended by the Reconsideration
Order, directed the Applicant to prepare a revised campus plan consistent with the
conditions of approval adopted by the Board. Parties were granted an opportunity
to comment on whether the Applicant’s proposed revised plan correctly and
clearly reflected the conditions of plan approval.

The Applicant submitted its proposed revised plan on November 14, 2001.
Comments were filed December 14, 2001 by Hillandale, and on December 17,
2001 collectively by CAG, Burleith, Cloisters, Foxhall, and GRA. The Applicant
responded to those comments December 27, 2001. The comments filed by the
neighborhood associations state that the proposed revised plan submitted by the
Applicant does not reflect the conditions adopted by the Board completely and
accurately. In its response, the Applicant requested that the Board find that the
proposed revised draft is entirely consistent with the relevant Orders and certify it

as the approved Campus Plan.

FINDINGS OF FACT:

The Board is unable to find, as the Applicant requests, that the proposed revised
plan is “entirely consistent” with the conditions of approval adopted in the March
29 Order, as revised by the Reconsideration Order. The Applicant’s table of
changes, required by Condition No. 18 to delineate the changes made to the
originally filed proposed campus plan to reflect the Board’s Orders, reveals only
seven changes, which address only the term of the plan, undergraduate enrollment,
the code of student conduct, and the transportation management plan. The March
29 Order set forth 19 conditions, which reflect these and other matters not shown
in the Applicant’s table of changes or in its proposed revised plan.

CONCLUSIONS OF LAW:

The Board concludes that the Applicant’s proposed revised plan must be
supplemented with a clear, complete, and accurate statement of all conditions of
approval of the Campus Plan as set forth in the March 29 Order and
Reconsideration Order. Accordingly, the Board certifies as the approved Campus
Plan the proposed revised plan submitted by the Applicant together with this
Order, which restates the conditions previously adopted by the Board in the March
29 Order and revised in the Reconsideration Order. The conditions listed in this
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Order shall be considered part of the approved Campus Plan and shall govern in
case of any conflict or inconsistency with the Applicant’s proposed revised plan.

Accordingly, it is ORDERED that the Applicant’s proposed revised plan is
CERTIFIED as the approved Campus Plan SUBJECT to the following

CONDITIONS:

L.

b)

The Applicant’s proposed campus plan is approved until December 31,
2010, subject to the following conditions intended to mitigate any adverse
impacts potentially arising from the location of a university use in a
residentially zoned district, or until such time prior to December 31, 2010
as the Zoning Commission determines that conditions warrant submission
of an updated campus plan or grants a request to amend the plan.”

The Applicant shall not increase undergraduate enrollment above the cap of
5,627. This cap shall apply to traditional full-time undergraduate students;
that is, undergraduate students who require housing.

The Off-Campus Student Affairs Program implemented and enforced by
the Applicant shall specify that off-campus housing is a privilege that can
be revoked due to student misconduct, whether a violation occurs on- or

off-campus.

The Applicant shall ensure that the Off-Campus Student Affairs Program is
fully funded and staffed, and shall obtain the endorsement of the
University’s Board of Directors for the program and its implementation.

The Off-Campus Student Affairs Program shall specify the measures that
University personnel shall undertake, immediately upon receiving a
complaint regarding student misconduct, to resolve any objectionable
behavior pending the University’s investigation of a complaint.

The Off-Campus Student Affairs Program shall conduct at least annually a
community education workshop that is mandatory for all students living

off-campus.

The Off-Campus Student Affairs Program shall adopt and enforce a Code
of Student Conduct.

* The conditions marked with an asterisk denote conditions adopted in the March 29 Order as modified by
the Reconsideration Order of August 6, 2001. The remainder were adopted by the Board in the March 29

Order.
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a) The Code of Student Conduct shall clearly describe appropriate
standards of behavior, delineate misconduct that constitutes a
violation of the Code, and specify the sanctions that will be imposed
for violations, particularly with respect to the consequences of

repeated violations.

b)  The Applicant shall distribute copies of the Code of Student Conduct
to students at least annually, and shall require students to certify in
writing that they agree to adhere to the Code.

3. The Code of Student Conduct shall provide that, once a complaint is
received concerning a student’s off-campus conduct, a University officer
(e.g. the Vice President for Student Affairs or Assistant Dean for Off-
Campus Student Affairs) shall determine whether probable cause exists to
bring the complaint before a Hearing Board, thereby relieving the original
complainant of the obligation to pursue the matter.

6. The Applicant shall maintain a telephone hotline to receive complaints
regarding student misconduct. The hotline shall be staffed 24 hours per
day, seven days per week, by University personnel who shall keep a
detailed record of each complaint received and shall forward each
complaint to the appropriate authorities for immediate response.

1. When the Applicant, upon investigation of a complaint or by any other
means, receives evidence of a violation of sanitation or housing regulations
involving or affecting students living in an off-campus residence, the
Applicant shall report the violation to the housing provider, the Department
of Consumer and Regulatory Affairs, Department of Public Works, or other
agency as appropriate. The Applicant shall monitor enforcement of
reported violations to determine whether necessary inspections have
occurred and whether fines have been issued and paid, and shall keep
detailed records of reported complaints and responses.

8. The Applicant shall ensure that complaints are heard by a Hearing Board
comprising two students and two faculty members, reflecting the
University’s recognition of the seriousness of complaints about student

misconduct.

9. The Applicant shall make publicly available data indicating the number and
types of complaints received concerning student misconduct, and the
outcome of each complaint, including whether sanctions were imposed and
whether any fines paid. The Applicant shall also report this information
quarterly to the Office of Planning, the Zoning Administrator, ANC 2E, and
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10.

11.

12.

13

14.

15.

the Alliance for Local Living, and to other interested community
organizations that may request the information.

The Applicant shall report a violation of the Code of Conduct to the parents
or guardians of the violator to the extent permitted by law.

The Applicant shall avoid scheduling events that attract large numbers of

visitors to the campus during the peak traffic times of 7 a.m. to 9 a.m. and 4

p.m. to 7 p.m. The Applicant shall employ campus personnel as necessary

to direct visitors to campus parking areas and to ensure smooth flow of

traffic into and out of the campus.

a) All weekday evening performances at the Performing Arts Center
expected to draw more than 100 visitors shall begin no earlier than
7:00 p.m.

b) Athletic events at Harbin Field expected to draw over 100 visitors
shall begin before 4:00 p.m. or after 7:00 p.m.

The Performing Arts Center, Harbin Field, and McDonough Arena shall be
used for purposes related to the University or the community, and not for
non-University events whose primary purpose is revenue generation.

The helipad shall be used only for medically necessary purposes. The
Applicant shall provide monthly reports regarding use of the helipad,
including credible evidence of medical necessity associated with its use, to
ANC 2E, the Alliance for Local Living, and other community organizations

that request the information.

The Applicant, through :its Office of the Registrar, shall maintain an
accurate record of the license plate numbers of motor vehicles kept by all

University students. The Applicant shall direct its students to register their

vehicles in the District of Columbia, or obtain a reciprocity sticker if
eligible to do so, and shall consult with the D.C. Department of Motor

Vehicles to determine whether such registration is completed or such

stickers are obtained. The Applicant shall withhold parking privileges to

students who do not comply with D.C. registration requirements. Failure to

abide by District law concerning registration of student vehicles shall

constitute a violation of the Code of Student Conduct.*

The Applicant shall maintain a parking inventory of 4,080 off-street
parking spaces within the campus boundary, and shall ensure that not more
than one percent of the parking inventory is taken out of service at any one

time.*
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16.  The Applicant shall enhance its Transportation Management Program:

a) to promote greater transit usage, including increased ridership of the
GUTS bus service;

b) to provide additional parking in satellite locations linked to the
campus by shuttle bus;

c) to work with the community, MedStar, and the Department of Public
Works as part of a cooperative team effort to look at mitigation
strategies for Reservoir Road.

17.  The Applicant shall include, in all future applications for further processing
of the campus plan, the following information:

a) actual enrollment of traditional undergraduate students, as of 30 days
prior to the hearing date, including documentation and an
explanation of the methods and assumptions used in the calculation;

b) whether the Southwest Quadrangle project has been completed, and,
if so, the date it began use as an undergraduate dormitory;

c) a progress report on the implementation and operation of the Off-
Campus Student Affairs Program, including information on number
of complaints received concerning student misconduct, reported
violations, and outcomes, including what sanctions were imposed
and the fines paid, if any;

d) the number of off-street parking spaces within campus boundaries,
as of 30 days prior to the hearing date, including documentation and
an explanation of the methods and assumptions used in the
calculation; and

e) a status report on the Transportation Management Program.

18. The Applicant shall prepare a revised campus plan that is consistent with

this Order, accompanied by table of changes that lists each page on which
a change appears and describes each change. The Applicant shall submit an
original and 10 copies of the revised plan to the Board no later than 90 days
from the effective date of this Order, and shall, on the same day, serve a
copy of the revised plan and table of changes on each party to this
proceeding. ‘Each party shall have 30 days in which to submit to the Board,
and to serve on all other parties, its comments on the Applicant’s proposed
changes. Comments on the revisions shall be strictly limited to whether the
revisions correctly and clearly reflect the Order After review of the
Applicant’s proposed revised plan and the parties’ comments, the Board
shall determine whether further proceedings are warranted or shall certify
the revised plan as the approved campus plan. The revised plan shall be
deemed approved 60 days after submission, absent action by the Board
before that date. Copies of the approved plan shall be maintained in the
Office of Zoning and the Office of the Zoning Administrator.*
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19. No special exception application filed by the University for further
processing under this plan may be granted unless the University proves that
it has consistently remained in substantial compliance with Conditions 1
through 18 set forth in this Order. Further, any violation of a condition of
this Order shall be grounds for the denial or revocation of any building
permit or certificate of occupancy applied for by, or issued to, the
University for any University building or use approved under this plan, and
may result in the imposition of fines and penalties pursuant to the Civil
Enforcement Act, D.C. Code §§ 2-1801.01 to 2-1803.03 (2001).

VOTE: 5-0-0 (Geoffrey H. Griffis, Anne M. Renshaw, Curtis
L. Etherly, Jr., David W. Levy, and Herbert M.
Franklin to approve.)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring Board member has approved the issuance of this order.

ATTESTED BY:

dEnBR[LY SS, KAIA
irector, Qffice/of Zoning

MAY 2 2 2002

FINAL DATE OF ORDER:

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL
UPON ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES.
UNDER 11 DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN

DAYS AFTER IT BECOMES FINAL.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID
FOR MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE
UNLESS, WITHIN SUCH TWO-YEAR PERIOD, THE APPLICANT FILES
PLANS FOR THE PROPOSED STRUCTURE WITH THE DEPARTMENT OF
CONSUMER AND REGULATORY AFFAIRS FOR THE PURPOSES OF

SECURING A BUILDING PERMIT.

PURSUANT TO 11 DCMR § 3205, FAILURE TO ABIDE BY THE
CONDITIONS IN THIS ORDER, IN WHOLE OR IN PART, SHALL BE
GROUNDS FOR THE REVOCATION OF ANY BUILDING PERMIT OR
CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS ORDER.

THE APPLICANT SHALL COMPLY FULLY WITH THE PROVISIONS OF
THE HUMAN RIGHTS ACT OF 1977, D.C. LAW 2-38, AS AMENDED,
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CODIFIED AS CHAPTER 25 IN TITLE 1 OF THE D.C. CODE. SEE D.C. CODE
§ 1-2531 (1999). THIS ORDER IS CONDITIONED UPON FULIL COMPLIANCE
WITH THE HUMAN RIGHTS ACT. THE FAILURE OR REFUSAL OF THE
APPLICANT TO COMPLY SHALL BE A PROPER BASIS FOR THE
REVOCATION OF THIS ORDER.

rsn
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As Director of the Office of Zoning, I hereby certify and attest that on

MAY 2 22002  a copy of the order entered on that date in this matter was
mailed first class, postage prepaid or delivered via inter-agency mail, to each party
and public agency who appeared and participated in the public hearing concerning

the matter, and who is listed below:

Maureen E. Dwyer, Esq.

Shaw Pittman

2300 M Street, N.W.
Washington, D.C. 20037-1128

Peter Pulsifer, Chairperson

Advisory Neighborhood Commission 2E
St. John’s Episcopal Church

3265 S Street, N.W.

Washington, D.C. 20007

Scott Anderson, General Manager
Hillandale Homeowners Association
3939 Hillandale Court, N.W.
Washington, D.C. 20007

Charles R. Braum
Hillandale Homeowners Association

4030 Chancery Court, N.W.
Washington, D.C. 20007-2144

Barbara B. Downs, President
Citizens Association of Georgetown
3222 N Street, N.W.

Washington, D.C. 20007

Patricia Scolaro, President
Burleith Citizen’s Association
1807 37™ Street, N.W.
Washington, D.C. 20007
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Georgetown Residents Alliance
Don W. Crockett, Esquire, Chairman

3070 Q Street, N.W.
Washington, D.C. 20007

R.D. Andrew, President

Foxhall Community Citizen’s Association
1413 Foxhall Road, N.W.

Washington, D.C. 20007

Stephen A. Hopkins, President
Cloisters in Georgetown Homeowners
Association, Inc.

3524 Reservoir Road, N.W.
Washington, D.C. 20007

Jack Evans, City Councilmember

Ward Two
1350 Pennsylvania Avenue, N.W.

Suite 106
Washington, D.C. 20004

Denzil Noble, Acting Zoning Administrator
Building and Land Regulation Administration
Department of Consumer and Regulatory Affairs
941 N. Capitol Street, N.E.

Washington, D.C. 20002

Kenneth G. Laden, Administrator
District Division of Transportation
Department of Public Works

2000 14" Street, N.W.
Washington, D.C. 20009

Ellen McCarthy, Deputy Director
Office of Planning

801 North Capitol Street, N.E.

4" Floor

Washington, D.C. 20002
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Alan Bergstein, Esq.

Office of Corporation Counsel
441 4™ Street, N.W., 6" Floor
Washington, D.C. 20001
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