
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Building and Land Regulation Administration 
Office of the Zoning Administrator 

J errily R. Kress, Director 
Office of Zoning (BZA) 
441 4th Street, N.W., Suite 210 
Washington, D.C. 20009 

Dear Ms. Kress: 

* * * 

April 23, 2001 

Re: BZA Application 16521 
Charles Sisson 
3020 43rd Street, N.W. 

Please find attached a copy of the notes and computation sheet in regard to the above 
referenced premises. 

Pursuant to the review of the building Survey (Exhibit #63) and plans attached to your 
letter of January 25, 2001, find below the relief the subject premises should seek before 
the Board of Zoning Adjustments: · 

1. Variance from the percentage of lot occupancy limitation of Section 
1543.2(a) for a single family dwelling in the WHOD/R-1-A Zone. 
(Section 3103.2) 

2. Variance from the front yard setback requirements of Section 1543.4 
for all residential buildings in WHOD/R-1-A Zone. (Section 3103.2) 
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3. Variance from Section 2001.J(b) to allow an addition to an existng 
Non-confonning structure in the WHOD/R-1-AZone. (Section J103.2) 

Furthermore, it appears a stoop was on site, prior to Mr. Sessions front porch Addition. It 
is my conclusion that Mr. Session constructed the.front porch addition c,utside the scope 
of DCRA permits and Zoning approval. Also, my investigation conclu, led that 
DCRA/OZA staff reviewed and approved permits based upon .misinfona.ation provided 
by the applicant. 

Ifl can be of further assistance, please do not hesitate to call me on 202-442-9554. 

.MDJ/TB/ee 

Respectfully, 
~ 

t!'~Y-1' ---
Zoning Administrator 

lL8tZttZOZ XVd 10:ot tO/tO/SO 
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ADDRESS: 3020 43rd Street, N.W. 

NOTES AND COMPUTATIONS 
LOT(S): 810 

ZONED: 

REQUIRED ALLOWED 

R-1-BIWHOD 

PROVIDED 

LOT AREA 5,000 Sq. FL 6,562.5 Sq. Ft. 

LOT WIDTH 50' 52.50 

LOT OCCUPANCY 1,968.75 Sq. 
(30%) Ft. 2,501.14 Sq. Ft. 

FLOOR AREA 
RATIO() 4,625 Sq. Ft. 3,384.1 Sq. Ft. 

PARKING SPACES 1 

LOADING BERTHS NIA 

FRONTYARD 28.0 15' 

REAR YARD 25' 251+ 

SIDE YARD 8" and 81 4.96 and 5.69 

COURT,OPEN NIA 

MAXIMUM GROSS 4,625 Sq. Ft. 3,384.1 Sq. Ft 
S:I nns;i ADCA 

SQUARE: 1621 

VARIANCE 

4 

532.39 Sq. Ft. (8%) 

13 (46%) 
d 
, I 

- ··,-

3.04 (38%} 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER ANO REGULATORY AFFAIRS 

BUILDING AND LAND REGULATION ADMINISTRATION 

February 29, 2000 

MEMORANDUM 

TO 

FROM 

SUBJECT Proposed Construction of a Front Porch, Rear Addition and 
Accessory Garage at premises 3020 43rd Street, NW, Lot(s) 70, 
in Square 1621, Zoned WHOD/R-1-A 

Review of plans for the proposed construction at the above subject premises indicates 
that the Board of Zoning Adjustment approval is required as follows: 

l. Variance from the front yard setback requirements (Section 
l 543 .4) of the Wesley Heights Overlay District (Section 3103.2). 

2. Variance from the allowable percentage of lot occupancy (Section 
1543.2) for a dwelling in the Wesley Heights Ov~rlay District. 
(Section 3103.2) 

'i!:JVU-



ADDRESS: 3020 43rd Street, NW· 

REQUIRED 

LOT AREA 7500 sq. ft. 

LOT WIDTH 75 feet 

tLOT OCCUPANCY 
(%) 

GROSS FLOOR 
AREA 

PARKING SPACES 1 

LOADING BERTHS NIA 

FRONT YARD 21 feet 

tREAR YARD 25 feet 

SIDE YARD 8' x8' 

COURT, OPEN NIA 

COURT, CLOSED NIA 

NOTES AND COMPUTATIONS 

LOT(S): 70 

ALLOWED 

2000 sq. ft. 
(Sec. 1543.2) 

4625 sq. ft. 
(Sec. 1543.3) 

ZONED: WHOD/R-1-A 

PROVIDED 

6562.5 sq. ft. (existing) 

59.33 feet (existing 

2253 sq. ft. 

3448.64 sq. ft. 

2 

17.7 feet 

59.33 feet 

6.5' x 4.34' (existing) 

SQUARE: 1621 

VARIANCE 

937.5 (existing) 

15.67 feet (existing) 

253 sq. ft. (12.7%) 

3.3 fJet (15.7%) 

1.5' (19%) X 3.66' {45.7%) 
(existing) 



Lot occupancy computation for 3020 43rd Street 

Area 
A 2.23 
B 14.96 
C 2.23 
D 316.77 
Porch 336.19 
E 700.22 
F 347.76 
G 399.14 
House 1,447.13 
H 497.73 
Garage 497.73 
Total 2,281.04 

Permitted 2,000.00 
Variance 281.04 



Lot occupancy computation for 3020 43rd Street 
(revised computation on basis of exterior of siding) 

Area 
A 2.23 
B 14.96 
C 2.23 
D 318.06 
Porch 337.48 
E 703.08 
F 350.43 
G 399.14 
House 1,4~2.65 
H 499.58 
Garage 499.58 
Total 2,289.70 

Permitted 2,000.00 
Variance 289.70 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOA.RO OF ZONING ADJUSTMENT 

Appeal No. 16405 of Mildred Rodgers Crary, pw-suant to 11 DCMR § 3105 (new 3100.2), 
from the administrative decision of the Zoning Administrator to issue the following building 
permits allowing various alterations and additions to the subject property: Permit No. B413166, 
dated January 29, 1998, for a two-story addition on the rear; Permit No. B413424, dated 
February 9, 1998, for an addition to a garage, length 20 feet, width 20 feet, height 14 feet; Permit 
No. B415675 dated May 27, ~998, for a new garage to be located on the same spot as previous 
garage, length 20 feet, width 10 feet 9 inches, height 8 feet; Permit No. B417814, dated August . 
17, 1998, for repair of existing roof, roof in place, no structural change; and Permit No. 
B419108, dated October 5, 1998, to build new porch roof as per plans. The Appellant also 
challenges the R-1-B zoning classification attributed to the property by the Zoning 
Administrator. These permits were issued for property located at premises 3020 43rd Street, 
N.W. (Square 1621, Lot 810). 

HEARING DATES: 

DECISION DATE: 

December 16, 1998, February 17, 1999, April 21, 1999, M·ay 5, 
1999, May 19, 1999 and May 26, 1999 

June 16, 1999 

ORDER 

PRELThilNARY A.J.'ID PROCEDURAL i\-!ATTERS: 

This Appeal was brought by Mildred R. Crary~- the o·.vner of property abutting the subject 
property. At the Board's December 16, 1998 public hearing, Charles Sisson, owner of the 
subject property, requested Intervenor status and postponement of the hearing because of a 
previously scheduled overseas trip. The Board granted bot.11 requests. 

At the hearing held February 17, 1999, the Appellant sought to amend the Appeal to 
include two building permits that were discovered after the Appeal, which initially challenged 
three pennits, was filed. The Board determined that the two newly discovered building permits 
were germane and directed readvertisement of the Appeal to include all five pennits. Also at the 
February 17, 1999 hearing, the Intervenor requested dismissal of the Appeal because it was not 
timely filed and \Vas also barred by the doctrines of !aches and estoppel. The Board deni(!d 

-:ti EXHIBIT 

b 
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Intervenor's estoppel claim on May 5, 1999, 1 but determined that the facts of the case must be 
heard before addressing the issues of timeliness and laches. 

The Appeal was heard on !vfay 26, 1999. Testimony was received from Mr. Edgar 
Nunley, chief of the Zoning Review Branch in the Department of Consumer and Regulatory 
Affairs, Advisory Neighborhood Commission ("ANC") 3D, and Mr. George Watson, president 
of the Wesley Heights Historical Soc_~ety, in addition to the Appellant and the Intervenor. 

FINDINGS OF FACT 

1. The subject property is located at 3020 43 rd Street, N. W. (Square 1621, Lot 8 l 0) in the 
Wesley Heights neighborhood of Ward 3. The streets that surround the property are Catheqral 
Avenue to the north, New Mexico Avenue and 43rd Street to the east, Hawthorne Street to. the 
south, and 44th Street to the west. 

2. The property contains 6,563 square feet of la.rid area and is developed \X,ith a single-· 
family, detached dwelling that was constructed in 1926. The building contains a gross floor area 
of 2,876 square feet. 

3. Toe subject property is zoned WHOD/R-1-A. The Wesley Heights Overlay District 
(WHOD) was established to preserve and enhance the low-density character of Wesley Heights 
by regulating construction and alteration of residential and other buildings in the area. 11-DCMR 
§ 1541.1. The purposes of the WHOO are: (1) to preserve in general the current density of the 
neighborhood; (2) to allow reasonable. opportunities for owners to expand their dwellings; and 
(3) to preserve existing trees, access to air and light, and the hannonious design and attractive 
appearance of the neighborhood. 11 DCMR § 1541.3. 

4. The \1/HOD zoning requirements apply in combination with the requirements of the R-1-
A District. 11 DCMR § 1542.1. The zoning requirements applicable to the Intervenor's property 
are summarized in the follov.ing chart: 

1 The elements of estoppel are: (1) expensive and permanent improvements, (2) made in good faith, (3) in justifiable 
and reasonable reliance upon, (4) affirmative acts of the 15istrict government, (5) without notice that the 
improvements might violate the zoning regulations, and (6) equities that strongly favor the party asserting the 
defense. Wieck v. District of Columbia Board of Zoning Adjustment, 3 83 A.2d 7, 11 (D.C. I 978). In denying 
Intervenor's estoppel claim, the Board relied upon the principle that an innocent third party properly cannot be 
estopped from challenging the government's mistaken issuance of a pe11nit, even when there has been reliance by 
the permittee. The Board h~ previously held chat cstoppel cannot bar a neighboring property owner (as distinct 
from the District government) from asserting rights under the zoning regulations. Tne Court of Appeals has noted 
that the Board has adopted this position in Beins v. District of Columbia Board a/Zoning Adjustment, 572 A.2d 122, 
125 (D.C. I 990.) This position has been accepted in other jurisdictions as well. See Lithe v. Hidalgo, 536 S. W.2n 
898, 901-02 (Mo.App. 1976) ("unconscionable to hold that aggrieved private parties could be prejudiced by the 
conduce of city officials with whom they are not in privity"); Boyd v. Donelon, 193 So.2d 291, 298 (La. App. 1966) 
(cirarions omitted) ("neighboring property owners ... are not estopped by any pennission or representarions made 
by the municipal !:nplayees"): Pascale v. Board of Zoning Appeals of City o/New HC'1en, l86 A.2d 377,380 (1962) 
(assuming that a city may be estopped from enforcing a regulation because it issued a building pennit, such esroppel 
will not defe:1c tr.::! rightS of an aggrieved proper!)' owner). 
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Zoning Requirements R-1-A 

Minimum Lot Arca 7,500 s.f. 

Minimum Lot Width 75 ft. 

Lot Occupancy 

Floor Area Ratio 

Minimum Front Yard 

Minimum Rear Yard 

?vfin.imum Side Yard 

Off -street parking 

40% 

None Prescribed 

None Prescribed 

25 ft. 

8 ft. each 

One space, accessible 
directly from 
improved street or 
alley or via a graded 
and unobstructed 
private driveway 

WHOD/R-1-A 

7,500 s.f. 

75 ft. 

6,563 s.f. 
(existing) 

53 ft. (existing) 

2,000 s.f., where lot size 2,145 s.f. 
is between 5,000 s.f. and (existing) 
6,667 s.f. 

Gross floor area shall 
not exceed the sum of 
2,000 s.f. plus 40% of 
lot area, with exceptions 
for open porches and 
garages 

Equal to or greater than 
the average setback of 
all structures on the 
same side of the street in 
the same block; 21 ft. in 
this case 

25 ft. 

8 ft. each 

One space, accessible 
directly from improved 
street or alley or via a 
gr~ded and unobstructed 
private driveway 

2,876 s.f. 

25 ft. (prior to 
addition); 
1 7 ft. ( after porch 
construction) 

N.A. 

6 ft. each 
(existing) 

5. The subject property is nonconforming because its lot area, lot width, and setbacks are 
smaller than the min.imwµs prescribed in the \VHOD/R-1-A zone, and because its lot occupancy 
is higher than the prescribed maximum. 

6. The Appeal challenges five permits issued bet\.veen January and October 1998 for 
construction at the subject property, whose main elements were a covered front porch, a rear 
two-story addition, and a new garage. The five permits at issue are: 
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(1) Building Permit No. 8413166, dated January 29, 1998, for a two-story addition 
on the rear; 

(2) Building Permit No. 8413424, dated February 9, 1998, for an addition to a 
garage, length 20 feet, width 20 feet, height 14 feet; 

(3) Building Permit No. B415675, dated May 27, 1998, for a new garage to be 
located on the same spot as previous garage - length 20 feet, width l 0 feet 9 
inches, height 8 feet; 

(4) Building Permit No. B417814, dated August 17, 1998, for repair of existing roof, 
roof in place, no structural change; 

(5) Building Permit No. B419108, dated October 5, 1998, to build new porch roof as 
per plans. 

7. The first permit, pertaining to the rear addition, incorrectly identified _the zoning 
classification applicable to the subject property as R-1-8 instead ofWHOD/R-1-A. 

8. Plans submitted by the Intervenor as part of his application for the first pennit did not 
reflect all of the construction work that the Intervenor planned to perform at the site. The 
Intervenor•s project was developed in a piecemeal manner and the various applications were 
often incomplete or otherwise misleading in that they did not always reflect the Intervenor's 
plans for the garage, rear addition, and front porch consistently and accurately. 

9. The second permit, pertaining to an addition to the existing garage, also applied the 
wrong zoning classification, this time R-1-A instead of WHOD/R-1-A. 

10. Although the second permit authorized an addition to an existing garage, the garage was 
demolished without authorization, purportedly because the Intervenor's contractor discovered 
that the footings to the existing garage were decayed. 

11. A new garage was constructed on the subject property that was larger than the approved 
garage addition. The second permit approved a garage \1/ith dimen.s"ions of 20 feet in length and 
14 feet in height, but the dimensions of the new garage were approximately 23 feet long, 21 feet 
\\fide, and 16 feet high. 

12. The third permit, for a new garage in the same_location as the previous garage, was issued 
after the new garage was already substantially completed. The large size of the new garage also 
exceeded the dimensions allowed by the third building permit. 

13. Toe Zoning Regulations require that off-street parking spaces must be accessible at all 
times directly from irnpr9ved streets or alleys or accessible from improved streets and alleys via 
graded and unobstructed private driveways. 11 DC:MR § 2117.4. 

14. A driveway providing access to required parking spaces must meet certain standards, 
including that a driveway serving more than one parking space must be at least 12 feet v-/2de if 
designed for one-way circulation or at least 14 feet wide if designed for tvlo-way circulation. 11 
DCi\fR § 211 i.8. 
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15. . A private e~emcnt extends from Ha~orne Street, along the rear of f?ur neighboring 
properties, and terrrunates at the Intervenor s property. Following construction of the new 
garage, the easement is eight feet wide. 

16. The Intervenor's new garage is accessible only by means of the private easement. 

17. The fourth permit, pertaining to roof repair, again applied the vtrong zoning 
classification, in this instance R-1-B instead of WHOD/R.-1-A. 

18. The fourth permit was issued for repairs to an existing roof over the p9rch but, at the time 
the permit was issued, the porch was open and did not have a roof. Toe Intervenor was 
instructed to obtain a new building permit after DCRA discovered that there was no roof in 
place. .· 

19. The fifth building permit authorized construction of a new porch roof. 

CONCLUSIONS OF LAW AND OPINION: 

An appeal to the Board may be taken by any person aggrieved by any decision of DCRA 
granting a building permit, or any other administrative decision based on the Zoning 
Regulations. D.C. Code § 5-424; 11 DC:MR § 3202.2. The Board's powers v.-ith ~egard to 
appeals include to decide allegations of error in any decision made by DCRA in carrying out er 
enforcement of any zoning regulation. D.C. Code § 5-424. 

The Zoning Regulations provide that an appeal must be "timely." 11 DCMR § 3315.2. 
Because the Board's rules do not adopt a specific ti.me limit on appeals, a standard of 
reasonableness is applicable to determine whether an appeal is timely. Goto v. District of 
Col!Jmbia Board of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980). In applying the 
reasonableness standard, courts have consistently held that the· time for filing an appeal 
commences when the party appealing is chargeable with notice or knowledge of the decision 
complained of. Woodley Park Community Association v. District of Columbia Board of Zoning 
Adjustment, 490 A.2d 628, 636 (D.C. 1985). See also, e.g., Mendelson v. District of Columbia 
Board ofZoning Adjustment, 645 A.2d 1090, 1093 CD~C. 1994)'.--

The Board concludes that the Appeal was timely v.-ith respect to all five permits. The 
Intervenor submitted five separate applications for building permits that all related to work 
perfonned on a single property. Because of the cumulative, piecemeal nature of the applications, 
t:.1.e full extent of the Int~rvenor's construction project could not be discerned as each individual 
permit was issued and tlierefore they must be considered as a whole. The Appellant bas alleged 
violations of the zoning regulations, such as failure to comply with lot occupancy and setback 
requirements, that pertain to the full extent of the work performed on the Intervenor's property, 
rather than merely concerning the individual components of the project. The Board is not 
persuaded that the first permit put the Appellant on notice of all the work to be done on the 
Intervenor's prnperty or, therefore, that the work allegedly violated the Zoning Regulations. 



Appeal No. 16405 
Page No. 6 

Other factors also support our conclusion that the Appellant was not "chargeable with 
notice" as soon as the first permit was issued. The Intervenor's various permit applications 
contained errors of omission or were otherwise misleading in that they did not reflect all ezjsting 
and planned improvements accurately and consistently. For example, the garage was not 
depicted accurately on the first application, concerning the rear addition, and the fourth 
application indicated that the front porch was not open but had an existing roof. Because of 
these errors, zoning violations arising from the failure to comply with lot occupancy and setback 
requirements of the Wesley Heights overlay, in particular, were not apparent until the work was 
substantially completed on the Intervenor's property. Moreover, some work was performed 
beyond the scope of the permit, as with the demolition of the existing garage and the 
construction of a new garage larger than the dimensions specified on the permit, and two of, ~e 
pennits (the third and fifth) were issued for work that was undertaken prior to receiving· the 
permits. Therefore, the Board concludes that the Appellant was not chargeable with notice of the 
entire scope of work perform~d at the Intervenor's property until all of the permits were issued.2 

The Intervenor argues that the Appeal is barred by laches. "Laches is a species of 
estoppel, being defined as the omission to assert a right for an unreasonable and unsatisfactorily 
explained length of time under circumstances prejudicial to the party asserting !aches." Wieck .... 
District of Columbia Board of Zoning Adjustment, 383 A.2d 7, 11 (D.C. 1978), quoting 3 
RATHK.OPF, LAW OF ZONING Ai'ID PLAL~"NING, at 67-1 (3d ed. 1972). "Laches is the 
principle that 'equity will not aid a plaintiff whose unexcused delay, if the suit were.allowed. 
would be prejudicial to the defendant." American University Park Citizens Association v. Burka, 
400 A.2d 737, 740 (D.C. 1979), quoting Russell v. Todd, 309 U.S. 280,287, 84 L. Ed. 754, 60 S. 
Ct. 527 (1940). The two elements of !aches are the unreasonableness of the delay and the 
resulting prejudice to the party asserting the defense. See, e.g., American University Park 
Citizens Association v. Burka, 400 A.2d at 741. The "entire course of events," not merely the 
period from the zoning official's decision to the filing of an appeal, is relevant when determining 
the validity of a !aches defense. Goto v. District of Columbia Board of Zoning Adjustment, 423 
A.2d at 925, n.16. · 

The Board finds no merit in the Intervenor's argument. As discussed above v.ith respect 
to timeliness, the Appellant did not unreasonably delay the filing of the Appeal. Rather, the 
Appeal was filed as soon as Appellant realized the e_p.tire scope of work being performed at the 
Intervenor's property. The Board concludes that the-Appellant did not omit to assert her right to 
appeal for an unreasonable and unsatisfactorily explained length of time. Any delay in filing the 
appeal was not unreasonable but resulted from the fact that the Intervenor applied for separate 
building permits for each component of the construction on his property. Thus, there was no 
"unexcused de!ay." Acc_ordingly, because the Intervenor failed to demonstrate the fast element 
of !aches - ac. unreasonable delay in bringing the appeal - the Board denies Intervenor's motion 
to dismiss the Appeal on grounds of !aches. 

1 T~e fift.1 permi:. which was issued after the appeal was filed, authcrized consrruc,ion of J new por::h roof. T.-!~r 
permit was purpcr:edly issued co correct the fourth permit, which had authorized repairs to an exist:r.g porch ,oat, 
but i.n fact no rec: was in existence when the pennir was issued. 
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Turning to the merits of the Appeal, the five pennits issued to the Intervenor violate the 
zoning regulations in several respects. The applicable zone district was misidentified on three of 
the five permits. Twice, the underlying zone was incorrectly identified as R-1-B; however, 
because of the similarity between R-1-A and R-1-B requirements that mistake likely had no 
substantive effect. A more significant oversight was the failure to recognize that the Intervenor's 
property is located within the Wesley Heights Overlay District. Thus, the more stringent WHOO 
provisions were not applied, and permits were issued that purported to allow work that does not 
comply with relevant lot occupancy and setback requirements. This oversight was compounded 
by the fact that the full scope of the work planned for the Intervenor's property was not depicted 
consistently and accurately on all permit applications, thus precluding an _assessment of each 
individual permit application within the context of all existing and planned improvements. 

Moreover, the Intervenor's property is nonconforming because its lot area, lot width, and 
setbacks are smaller than the rnioirnums prescribed in the WHOD/R-1-A zone, and because its 
lot occupancy is higher than the prescribed maximum. Structural alterations to nonconforming 
structures are permitted. 11 DC?vfR § 2001.2. However, enlargements or additions made to 
nonconforming structures must comply with certain conditions, including that the structure must 
conform to percentage of lot occupancy requirements, and the addition or enlargement itself 
must not increase or extend any existing, nonconforming aspect of the structure, or create any 
new nonconformity of structure and addition combined. 11 DCNfR § 2001.3. The Board 
concludes that the work performed on the Intervenor's property increased its nonconforming 
aspect Ylith respect to setbacks and lot occupancy. 

As Mr. Nunley acknowledged at the public hearing, the permits for the garage should not 
have been issued if the garage did not provide access in conformance with the zoning 
regulations. The two-car garage is accessible only through an easement that, at a width of eight 
feet, is narrower than the minimum width of 14 feet specified in the zoning regulations for a 
driveway Ylith two-way circulation serving a parking space. 11 DClV_fR § 2117.8. 

The Board concludes that the Zoning Administrator erred in issuing the five building 
permits to the Intervenor. The Zoning Administrator's decisions were not based on complete and 
accurate information about the Intervenor's property, reflecting all existing and planned 
improvements. The Zoning Administrator also failed to apply the correct zoning classification, 
which resulted in the issuance of permits that did nfa conform-to applicable zoning provisions, 
especially the Wesley Heights Overlay District, in several material respects. The violations 
stemming from erroneously issued permits were compounded in this case by the fact that some 
work, with respect to the garage and front porch, was not performed strictly in compliance with 
the permits. 

The motion to DIS:\IISS the Appeal based on timeliness and laches is DENIED. 

VOTE: 4-0 (Angel Clarens, Betty King, Sheila Cross Reid and Jerry Gilreath to deny.) 

The Zoning Administrator erred in issuing Building Permit Nos. B-1-13166, B413424, 
B-H5675, B417814 and B419108. Therefore, it is hereby ORDERED that the Appeal be 
GR.A~TED. 



Appul N'o, 1640$ 
Pase No, 8 

VOTE: 4-0 (Angel Clarens, Betty King, Sheila Cross Reid and Jerry Gilreath to 
grant.) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

FINAL DATE OF ORDER: __ D_E_C--=-2 ..... 8 __ 1999~---

~'DER 11 DCMR 3103.1 "NO DECISION OR ORDER OF THE BOARD SHALL TAKE 
EFFECT U1'ffIL TEN DAYS AFTER HA YING BECOl\'fE FINAL PURSU.AJ.'IT TO THE 
SUJ>PLEMENTAL RULES OF PRACTICE AJ.'iD PROCEDURE BEFORE THE.BOARD 
OF ZONING ADJUSTMENT." 

Appeal No. 16405 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING AO.JUSTMENT 

BZA APPEAL NO. 16405 

As Director of the Office of Zoning, I hereby certify anti attest that on 
OEC 2 8 1999 a copy of the order entered on· that date in this matter was mailed 

first class, postage prepaid, to each party who appeared and participated in the public 
hearing concerning this matter, and who is listed below: 

John Patrick Brown, Jr. 
Greenstein DeLonne and Luchs, P.C. 
1620 L Street, N.W., Suite 900 
Washington, D.C. 20036-5605 

Maureen E. Dwyer, Esq. 
Wilkes, Artis, Hedrick and Lane 
1666 K Street, N.W. 
Washington, D.C. 20006-2897 

Eleanor Roberts Lewi, Chairperson 
Advisory Neighborhood Commission 3D 
P.O. Box 40846 
Palisades Station 
Wash11.gton, D.C. 20016 



TO 

Government of the District of Columbia 
ADVISORY/ NEIGHBORHOOD COMMiSSION 3-D: 

Ms. Sheila Cro,ss-Reid P.O. Box 40846 
October 6, 200:0 PaJisadesStation 
Page 1 Washington, D.C. 20016 

October 6, 2000 

Ms. Sheila Cross-R~id 
Chairperson 
Board of Zoning Adjustment 

I 

441 Fourth Street, ~.W. 
Room210 
Washington, D.C- /20001 

Re~ BZA Ap:J?lioation _No. 16521• 
3020 43rd Street, N. W. 

Dear Ms. Reid: 

7274925 P.02 

r::1 

Advisory Nejghborhoo~ Commission 3D held its r~gularly scheduled monthly meeting on 
Monday, Septembh 11, 2000 a{ the Ernst Auditorium, Sibley Memorial Hospital. Notice of this 
meeting was published in a Ioc~l newspaper and meeting notices were placed in each single 
member district arid were sent tp residents of the community at least seven (7) days in advance of 
the meeting. A quorum was present at all times. 

At this meeting, the Co~mission heard presentations from the Applicant, Mr. Charles 
Sisson, Mrs. Mildred R. Crary (the immediately adjacent neighb()r amd successful Appellant in 
the underlying BZlA Appeal Nd. 16405) and her counsel, and Mr. G~orge Watson, President of 
.the Wesley Heights Historical Society and one of the leading participants in the enactment of the 
Wesley Heights Overlay District. As a result of the information provided and the Commission's 
long-standing participation over the last two (2) years in the underlyiri:g Appeal No.16405 and 
this remedial ApP,lication, the Commission voted unanimously, 5-0-b, by motion to· OPPOSE 
Application No. ,6521 and prtjvide the following information to the Board: 
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l. The\Commissio~ endorses the Board's detailed findings ?f fact and conclusio,ns of 
lawiin BZA App¢al No. 16405, including that the five(5.) building pennit 
app~ications werJ filed piecemeal and were m1sleading, incomplete arid. 
incdnsistent and that Mr. Sisson performed substantiafwork without building· 
peilllits and beyond the scope of the permits that were 1.ssued. 

2. This remedial Application remains premature for action by the Board because Mr. 
Sissbn's challenge of the Board's decision in BZA Appeal No. 1640S:is still 
pending in the D.t. Court of Appeals. 

3. Thi$ Application :is also not ready for consideration by the Board because it is 
inc<fusistent withithe Board's written decision jn BZA:A.ppeal No. 16405 and 
incoµ1.plete beca-µse it fails to identify all the required 2;oning relief for the i1Jegally 
constructed improvements. Consideration of this Application by the Zoning 
Ad1inistrato.r, this Commission and the Board has been delayed and hampered by 
Mr. Sisson==s filing and attempting to process an admittedly incomplete and 
constantly changi~g Application. 

4. This, Application is incomplete because it fails to include the following required 
zoning relief: 

a. Side Yard! Variance: Mr. Sisson has belatedly a.dmitted that the side yard 
for tp.e origina1 sttucture abutting Mrs. Crary is less tha'r1the 5.0-foot minimum 
and that as a resuit, the side yard for the rear addition is 'less than the KO foot ' 
min~mum. This is confirmed by the Zoning Administrator~s most recent Zoning 
Computations without any reference to a waiver of the 'appiicable requirement. 
No waiver of that minimum 5.0 foot side is appropriate. 

b. Driveway Access: In its Appeal Order 16405, the Board found that Mr. 
Siss¢n's 8-foot-wi,de private driveway did not meet the.minimum width required 
and that the permit for the new two-car garage should not have been issued if the 
requfred access w'as not provided. 

c. Qff.Street\Parking: Without the required driveway access, the parking 
provided by Mr. Sisson is not in compliance with the Zoriing Regulations, and 
does not satisfy the off-street parking require.ment. 
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S. Beyond the subst~tially incomplete nature of this remedial Application, Mr. 
Sisson has not satisfied the difficult variance standards. 

6. Mr. Sisson's need,for this remedial Application is an entirely :seu:.created 
hardship: No legittmate practical difficulty or hardship:~xists. Having submitt~d 
five (5) permit appJications which were found misleadin!g,.incomplete and 
inconsistent and h~ving constructed the illegal improvements without the·;required 
permits or beyond Uie authorized scope ofpermjts which were issued, Mr. Sisson 
cannot seek reward or benefit from those actions. 

7. Each of the illegally constructed improvements (front porch, rear addition and 
garage) could have been constructed (although smaller) in full compliance with 
the Zoning Regulations and without the extreme negative impact on Mrs. Crary 
and the Wesley Heights community. · 

8. Approval of this r~medial Application will undennine the jntegrity of the Zoniljlg 
Regulations ·and th,e zoning enforcement process in general, and the Wesley 
Heiglj.ts Overlay D~strict ( 11 WHOD") in particular. The-requested front yard and 
lot occupancy variances are substantial (28.5% and 16.0%, respectively) and 
undermine the fundamental elements and purpose of the WHOD a') enacted by the 
Zoning Commission. Cumulatively, the five (5) varianc;es required and/o_r 
requested constitute an across-the-board and dramatic departure from the strict 
application of the Zoning Regulations and the safeguards for Mrs. Crary and the 
community, which were specifically established. 

9. At the October 17,: 2000 hearing, Commissioner Steph1;:µ Griswold is authorized 
to appear and provide testimony on behalf of the Commission ifhe is available. 


