DEPARTMENT OF THE ARMY
BALTIMORE DISTRICT, U.S. ARMY CORPS OF ENGINEERS

P.0.BOX 1715
BALTIMORE, MD 21203-1715
ATTENTION OF 0CcT 1 0 2007

Operations Division

Mr. Adam Buchwald

The Athena Group, LLC
712 Fifth Avenue, 8" Floor
New York, New York 10019

Dear Mr. Buchwald:

This is in response to a letter dated July 9, 2007, sent on your behalf from Williamsburg
Environmental Group, Inc., requesting a jurisdictional determination (JD) and verification of the
delineation of waters of the United States, including jurisdictional wetlands, on the Lingan Road
Property, in Washington, DC. Your project has been assigned the file name, NAB-2007-07823,

Lingan Road Project.

We have reviewed and concur with the Confirmation of Wetland Boundaries, dated July 9, 2007,
and prepared by Williamsburg Environmental Group, Inc., for the approximately 3.79 acre site. In
addition, a field inspection was conducted on August 8, 2007. This inspection indicated that the
delineation of waters of the United States, including jurisdictional wetlands within the "Area of
Review" on the enclosed drawing dated July 9, 2007, is accurate. Those areas indicated as waters of
the United States, including jurisdictional wetlands, are regulated by this office pursuant to Section
10 of the River and Harbor Act of 1899 and/or Section 404 of the Clean Water Act. Enclosed is a
document that outlines the basis of our determination of jurisdiction over these areas.

This letter contains an approved jurisdictional determination for your subject site. This approved
jurisdictional determination is valid for five years from the date of this letter unless new information
warrants revision of the determination before the expiration date, or a District Engineer has
identified, after public notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis. If you object to this
determination, you may request an administrative appeal under Corps regulations at 33 CFR Part 331
Enclosed you will find a Notification of Appeal Process (NAP) fact sheet and request for Appeal
(RFA) form. If you request to appeal this determination you must submit a completed RFA form to
the North Atlantic Division Office at the following address:

James W. Haggerty

Regulatory Appeals Review Officer

North Atlantic Division, US Army Corps of Engineers
Fort Hamilton Military Community

General Lee Avenue, Bldg 301

Brooklyn, NY 11252-6700
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In order for an RFA to be accepted by the Corps, the Corps must determine that it is complete, that
it meets the criteria for appeal under 33 CFR part 331.5, and that it has been received by the Division
Office within 60 days of the date of the NAP. Should you decide to submit a RFA form, it must be
received at the above address by December 10, 2007. It is not necessary to submit an RFA form to
the Division office if you do not object to the determination in this letter.

Please be advised that various development activities, within waters of the United States, including

jurisdictional wetlands may be regulated by the Corps. Wetlands and other waters under the
jurisdiction of the District of Columbia Department of the Environment (DDOE) may also be
located on the parcel. You may contact the DDOE at (202) 535-2193 for information regarding

jurisdiction and permitting requirements.

You are reminded that any grading or filling of waters of the United States, including jurisdictional
wetlands, is subject to Department of the Army authorization. State and local authorizations may
also be required to conduct activities in these locations. In addition, the Interstate Land Sales Full
Disclosure Act may require that prospective buyers be made aware, by the seller, of the Federal
authority over any waters of the United States, including wetlands, being purchased.

In future correspondence and permit applications regarding this parcel, please include the file
number located in the first paragraph of this lefter.

A copy of this letter is being provided to the District of Columbia Department of the
Environment and the Williamsburg Environmental Group, Inc. for informational purposes. If you
have any questions concerning this matter, please call Sandra Zelen of this office at (410) 962-6028.

Sincerely,

ottt

Paul R. Wettlaufer
Acting Chief, Maryland Section Southern

Enclosures

To identify how we can better serve you, we need your help.  Please take the time to fill out our new
customer service survey at: http://www.nab.usace.army.mil/Regulatory/survey.htm
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| File Number: 200707823

Applicant: LINGAN ROAD PROJECT Date: OCT 10, 2007
Attached is: See Section below
INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A
PROFFERED PERMIT (Standard Permit or Letter of permission) B
| PERMIT DENIAL ' C
Y | APPROVED JURISDICTIONAL DETERMINATION D
" | PRELIMINARY JURISDICTIONAL DETERMINATION E
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RED PERMIT: You may accept or object to the permit.

A: INITIAL PROFFE
s ACCEPT: If you received a Standard Permit, you may sign the pexrmit document and return it to the Baltimore District Engineer
for final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.
Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all
rights to appeal the permit, including its terms and conditions, and approved jurisdictional deterrinations (JD) associated with

the permit.

e OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that
the permit be modified accordingly. You must complete Section II of this form and return the form to the Baltimore District
Engineer. Your objections must be received by the Baltimore District Engineer within 60 days of the date of this notice, or you
will forfeit your right to appeal the permit in the future. Upon receipt of your letter, the Baltimore District Engineer will
evaluate your objections and may: (a) modify the permit to address all of your concems, (b) modify the permit to address some
of your objections, or (c) not modify the permit having determined that the permit should be issued as previously written. After
evaluating your objections, the Baltimore District Engineer will send you a proffered permit for your reconsideration, as
indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: Ifyoureceived a Standard Permit, you may sign the permit document and return it to the Baltimore District Engineer
for final authorization. ¥f you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.
Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all
rights to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the

permit.

e APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this
form and sending the form to the North Atlantic Division Engineer, ATTN: CENAD-PD-PSD-O, Fort Hamilton Military
Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form must be received by the North Atlantic
Division Engineer within 60 days of the date of this notice with a copy furnished to the Baltimore District Engineer.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this form and sending the form to the North Atlantic Division Engineer, ATTN: CENAD-PD-PSD-O,
Fort Hamilton Military Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form must be
received by the North Atlantic Division Engineer within 60 days of the date of this notice with a copy furnished to the Baltimore

District Engineer.
D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new
information.

s ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date
of this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

e  APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Coxps of Engineers Administrative
Appeal Process by completing Section II of this form and sending the form to the North Atlantic Division Engineer, ATTN:
CENAD-PD-PSD-O, Fort Hamilton Military Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700, This
form must be received by the North Atlantic Division Engineer within 60 days of the date of this notice with a copy furnished to

the Baltimore District Engineer.




E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the
preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be
appealed), by contacting the Corps district for further instruction. Also you may provide new information for further
consideration by the Corps to reevaluate the JD.

REASONS FOR APPEAL OR OBJ ECTIONS (Descnbe your reasons for appealmg the dec1s1on or your objectmns to an
initial proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons
or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to
clarify the administrative record, Neither the appellant nor the Corps may add new information or analyses to the record. However,
you may provxde addmonal mformatlon to clarify the location of mformatlon that is already in the administrative record

NSOH A EREORIOEESIHENSIOR

If you have questions regarding this decision and/or the appeal | If you only have questions regarding the appeal process you may
process you may contact: also contact:
James W. Haggerty
Ms. Sandy Zelen Regulatory Appeals Review Officer
U.S. Army Corps of Engineers, Baltimore District North Atlantic Division, U.S. Army Corps of Engineers
ATTN: CENAB-OP-R Fort Hamilton Military Community
Regulatory Branch, Baltimore District General Lee Avenue, Building 301
Baltimore, MD 21203-1715 Brooklyn, NY 11252-6700
(410) 962-6028 or 3670 Telephone: (718) 765-7150
E-mail: James.W.Haggerty@nad02.usace.army.mil

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Date: Telephone number:

Signature of appellant or agent.




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): August 8, 2007

B.  DISTRICT OFFICE, FILE NAME, AND NUMBER: Baltimore, Lingan Road Project, 200707823

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: County/parish/borough: City: Washington, D.C.
Center coordinates of site (lat/long in degree decimal format): Lat. 38.5422° N, Long. 77.0501° {¥.
Universal Transverse Mercator:
Name of nearest waterbody: Potomac River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: C and O Canal

Name of watershed or Hydrologic Unit Code (HUC): 02070010

Il Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

8] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date:
| Field Determination. Date(s): August 8, 2007

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Wrelne “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Requzred]
E| Waters subject to the ebb and flow of the tide.
| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There B8 “waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

2. Indicate presence of waters of U.S. in review area (check all that apply): 1
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that fiow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

|
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b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 318 linear feet: 3 width (ft) and/or 0.02 acres.
Wetlands: 0.04 acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “‘seasonally”
(e.g., typically 3 months).

* Supporting documentation is presented in Section 1ILF.



SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert juriédiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section ITLD.1. only; if the aquatic resource is 2 wetland adjacent to a TN'W, complete Sections ITL.A.1 and 2
and Section IILD.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Sumrmnarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will inciude in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetiands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IX1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size:

Drainage area: ! st
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through Pigieiast tributaries before entering TNW.

Project waters are FI¢
Project waters are Ei

TSt river miles from RPW.
Project waters are B St aerial (straight) miles from TNW.

Project waters are Pjcki[hist aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: unnamed tributary to Potomac River flows through project arca through culvert under
Canal Road NW and into C and O Canal.

“ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
$ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Baltimore District Office

.5, Army-Corps of-Engineers
ATTN: CENAB-OPR

PO, Box 1715 ‘
Baltimore, MID 24203-1715

Re: Conpfirmation-of Wetland Boundarics
Lingan Road Property, Washington, D.C,
Latitude: 38°54'22”N Longitude: 77°05'01"W
WG Projoct#3424

Applicant; Mr.Adam-Buchwald
The Aihcna Group, 1LC
E { G = loor

Topo,gruphxcal Quadr'mglc Mdp for Washmg,mn Wesx (198’4 n.m-mn) 1he

Invenary dnteractive Mapper MWD, administered by the V. 8, Fish and ‘W:ddkf Serd
the Web Soil ‘Survey, adminisiered by the Natura! Resources: Conservalion Servige
USGS .quad map shows a moderately sloping site comprised of developed ‘land; The. T\Wl map
depicts no wetland features within the ‘propenty boundaries. Addmcmnll), abe s0il sumvey
indicates that the-site is underlain primarily by Glenelg variant-Lirban land .complex andiNanor-
'Urban land compley, neither of whichdsclussified by the:NRCS ..1i,5~:-lly-c'lric

Ounsite’ Ex aluation — Ficldwork -was conducted. during Febroary 2007 ‘using . the Roufin€
Determination Method as outlined inthe 1987 Corpr.of Enginevrs Wetland :Delineation Manual.
- Wetland flags were placed in the field by WEG.and sequentmllv numbered to-provide an.onsite
record of the delineation. The data -sheets used in this iny estigation are atfached, along yith the
Delineation Map showing the approximate Jimils of wetlands and-other water Teatures, a‘, vcH 45

data point locations.

‘Site Description — A previous detineation was performed by HonorBuilders, LLC-ondhe Lingan
Road Property in January 2002 und subsequently confirmed by your office the same year. Site
canditions svarranjed an atypical delineation be-completed- due 1o 8 failed culvert allowing poar.
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drainziee of 1he subject property. The failed cubvert was yepaired by the District of Columbia

Water Authority alfowing normal hvdrologic conditions,

Potential jurisdictional features identified by WEG within the projeet limits may he clussified as
non-v egetated strewm channels with emergent wetlands also present in the western portion of the
praject site. Flow in the channels are generally north 10 south draining to.a culvert on the southern
cdpe of the subject property eventually draining o the Cand O Canal. Wetland vegetation is
ypified by bull sedae (Corex lasiocarpa), watereress (Nasturtivm offionale), and soft rush
(Junc us effusus). The transition fram streany’ wetland to upland is generally identified by the loss
of bed and bank development, the change fram hydric 1o non<hydric soils, and a loss of surficial

indicators of wetland hydrotagy,
On tehall of our cient. - WEG respectfully requests that the Corps conlirm our wetland

delineation, - We would appreciate the opportunity to meel with vou on site 1o present our
DNetdwvork.  Please call 10 set up o meeting daie or 1o discuss any .questions regarding onr

investigation.
Thank you for your cooperation in this. matter,
Sincerely, : , .

Paul D.-Oldt
Ecologist 1T -

AN / V \
Leorena B, Cumsnings '
Senior Office Praject Manager

Enclosures

et Mr. Adam Buchwald = The Athena Group, LLC
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Langan Rowed

Representative Photographs = Routine Wetland Determination

Photograph 1: Photo of wetland area near existing culvert on the Lingan Road
property.

Photograph 2: Photo of stream taken from culvert in the southwest portion of
the property.
Photas taken.by: Paul Oldi
Williamsburg Environmental Group, Inc.
February 2007
WEG Project #3424




Lingan Koad

Represenunive Pholographs - Rouline Wetland Deternmination

Photograph 3: Representative photo of stream channel and emergent wetland
fringe on the Lingan-Road:property.

\ Photos 1aken by Paul Ol
1 SN’ | 4
g Williemsburg Environmental Group, Inc

), February 2007
‘ ﬁ t WEG Project #3424
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