
· lief ar~ exctssiv~ and would • The proposed PF'"''s _requests fo~~nmg re_ the $1urrounding ne· . orhoods til 
nt::galivdy impa(. .. -...sulents and ~tnes.~es dl~ d' parking and uaffic 
many respects, in such areas as dellvery an oa mg, ! 

miligal.iUIL 

' . bl' b netits and project amenities do not· satisfy 
• The proposed Pt!D s clalme<~: pu ttc ~ds and do not justify the extent of zorung the PUD rcgulatton's cvaluataon s an 

rclicfheing requested. 

. . · ·t t l.th area-specific provisions of the • The proposed POD lS lD.l'oOD~ls en w and 
Comprehensive Plan Future Land Use Map and related Plan map text. as 
shown by the area-spedficpolicies of the Plan. 

• The proposed PUD lleeks the unlawful act of eliminating applicability of the. 
Maootnh/WisconsinNeigbborhood r.ommercial Overlay to the PUD P1'0perties. 

• Despite years of meetings, the Applicant has not addressed sufficimtly. 
community c.ou~s nor responded meaningfully to the community's efforts to 
work with the Applicant. 

• Analyses hy the Applicant's traffic consultant antl Office of Planning and District 
Uepa.rtmeuL ofTransporbltion are flr1wcd. 

• Tb~ Applicant, OP and DDOT failed to contact or take into consideration existing 
uusineases adjacent t0 the PUO .!;itt: ur their interest. 'I. 

• T:mporto.nt ~omlinons ot· the: A Nc• s resolution have not bcr:n met 

_As tUrth., ~ctibod in d.,..;l below. th"'e fiaws""' •ddressed fhmugh !he:roum.mg POlnts ot our dt:elsion: 

1. Pursuant l.o § 130~.3 of thtl Zoning Regulations, this matter lllU3t he rt!fen"ed. to ·the: 
:SZA for cnnsideration ~ H Speoio.I :exception pursua.nr § 1304 and § 130$.3 of the 
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PROPOSED FINDINGS OF FACT 
Submitted by Cleveland Park Citizens Association, Ordway Street Neighbors. 
Association, 3300 Block of Idaho Party, and Wisconsin-Newark Neighborhood 
Coalition 

Exee.uti,·e Summao· 

As reflected in the Findings ofF net nnd Conclusions of Law that follow, and 'as wt:ll­
supported by the extensive record of these proceeding.~ we find the Planned U~t 
Development, as proposed and pre!;cntcd, to be flawed in the following respects: 

• ThP. nronn~P.tl PT m'R rfliltJeRts for 7.oninl! relief l!Ttl ~xct:ssivt: and would 
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Zoning Regulations. Nonetheless, we ~htlll provirle the Applicant with guidance 
on a oW11ba of issues. 

2. With respect to the proposed supermarket on the South Block, Applicant shall 
make the appropriate mouificatious of its plans to· {l) mnve the ldaho AvCfl,ue 
1oading facllities north. towards or onto Newark Street-- away from thtll~alw 
Avtnue homtS; and (il) Expand this re1ocatcd delivery LlrCO. to accommodate all 
new'?'?? South Block loading. 

3. Applicant shall roinirniLt spiUover onto residential ~eeb and adverse t,r&ffi.c 
impacts through additional parking, better loading, effective Transportati~n 
Management Pl~ns, traffic mitigation, and loss residential density by (i) removing 
two floors ot'North Block aparlments to free 'lJP pa..kine in the North Bloc;k 
~nrage for commercial customers and employ~£; (ii) p•uviding adequa~e:loadi.ng .. 
and delivery spaces on the North Block to prevent m:e of publil~ 8p(lct! by ~lt!liv.c::ry 
trueks; (iii) worl<ing with DDOT to exclude new apanment residents fr:om , 
Residential Parking Ponnit eligibility; (iii) providing for substan~al "co~unity 
parking"-~ ~pecially tor patrons of existing businesses whose customer'S and 
'~upluyc::c:;; have de!lendcd fur years on Giant's parking lots; prcparing:detailed 
Traffic Management Plan~ lu l:uutrol l.raffic flow, tluck dclivaies, .and·plirking 
management; preparing an efft!Clive plan for traffic mitigatioo before l'l.ny·new 
projecl is approved and escrowing at least $500,000 fur mitig~&tion uf 
unanticipated impacts, as stated by the ANC as one of its conditions. 

4. The Macomh-Wisconsin Overlay shall remain in place, hut as proposed.by the 
\VNNC oppu~itiun parlies, lwu atlwliuual r~lauraul$ iu tbe uew developnlent, 
having a combined total of approximately 100 feet of linear frontage shali be 
pennitted. 

S. The Applicant shall devclup and iwpl.t:Iut:nla plan 1.u allr.:~et nei~bOihood­
s~viog businesstlS, im:luding long~ term affordable rents and appropri~ely 
configured spaces to assure that existing and other local businesses will be able·~o 
lot.-ate in the commercial space when the development is completed 

Applications. Parties, and Hcnrings 

1 · On May 16, 2008, the Apphcant tiled the Applicatioo for consolidated review and 
approv~ of Q planned unit developm~nt ("POD") ami TtllaTE'Ji 7.0ning map amendnlent of 
the subJect propeny (the "Originw PUD Submission"). The subject tlll'lpc,.-f.y 1..:onsists ~f 
Lo.t 813 ~n Square 1910 an~ Lots 1 and 2 in Squo.rc J 920·N and is located a1Jus 
WtSC".onstn Avenue from slightly north of Mo.oomb Street to Idaho Avcmuc {the "PUD 
Site''). · · · 

2. The Applicant fill:".(] <t fulluw·up Submission on July 21.2008 a. Preh~,g 

2 
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Submission on Octoht:! .24,2008 (the ''Prehearing Submission") a Re.,ponse to.Qucstions 
prepared for ANC-3C Commiss:kmers on January 18. 2009, a Supplemtlntal P~-~earing 
Submission on January 30, 2009 and "Appellant's Response to Wisconsin-Newark 
Neigltborhood Coalition's April 14, .Z009 Brier• ("Appt:'l1ant's Rosponsc11

). 

3, The Commission held a !Strdown meeting on July 29, 2008, at which lhe Offlc.e of 
Planning recommended that the application b~ setdown for public hcllring but n:oted that 
there werlw! at least seven issues outstoncling, including details of tmvirnnmentallgreen. 
building initiatives; elc"ations of roof structures, funher refinement of atdute.ctnre, 
building facades, and materials; k~t:ation of and levels of affordability of for ptopustld 
affordable uruts; and traffic and cruek maruJer:ment ill8lls, all of which it was working to 
resolve with the:: applioo.nt. The Commission set down lhc·ar•lllication tor public 'hwrmg 
and lhe lust hearing wa.s scheduled on February 19, 2009. The Commi~!iion h.CI.d 
additional ht--Hrin~~ on April6, 2009, April23, 2009, May 4, 2009, and May 20. ?.009. 

4. The Commission detemri.J1t:d the patti~ to the cii.'Ki at tb.e February 19, Z009 publl~ 
hearing. Panies in thi!l cast: <u·e l'he following: tho ApplicQilt; Advisory Neighborhood 
Commission ("ANC") 3C, llu: ANC within which the Site is locate~~ support, 
Advocates ofWisconsin Avenue R~nc:wal ("A WAR.I!"); and in. opposition, Irilril.ediate 
Macomb Street Neighbors, 3300 Block l.lf ll:l aho A venue. Cleveland Park Citizens 
Association {'"CPCA }, Ordway Street Neigbbun~ Ar,sociation, and Wi.sconsiri-Newarlt. 
Neighborhood Coalition {"\VNNC") (togelher, rile "Oppo11ents"). 

5. On September 24, 2008 WNNC filed a Petition 7o Refer Case: 08-i 5 T~ The n~ard 
ofZ:oning Adju.,tm~nt. On October 16, 2008 Applicant filed a Motion to DhiR:ili!s Pl"titio~.1n 
to Refur Case No. 08-15 to BZA. On November 14, 2008, \VNNC filed Petitioners' 
Oppositionlo Applicant7s 'Motion to Dismiss. On Jnnuary 12, 2009, WNNC flled a 
Request for Expedtted CunsiJ.lea-ation Md Supplement Information. On J:muary.·i6, 21)09, 
Applicant tiled a Supplemental R.t!!!.pouse .,r Applicant to 'Petition to Rot"or Case No. UK· 
l!l to BZA. (EKhibits 13, 16, 17, 23, 37 aru.l45, resp~"kivdy.) At the hearing on.Fcbrilaiy 
19, 2009, the Commission detennined to hold the Petition jn abeyance until its 
dclibemtion of the cae:e in chief. 

6. The Applicant presented the following witnesses! Phil Feola, ot'PillsbU:ry Wuitlit·op 
Shaw PittmAn L.L.J-1., representing rhe Applicant; Richard Heapes, ofStretlt-Wt;Jrks, LLC; 
Martin Wells, of Martin J. Wells and Associates; and Julia Craighill, of SteVen Wintt!r 
Associates~ and, on rebuttal, Gerald Henning ofHalllling Associates. 

7. Ward 3 CouncHmember Mary Cheh restified in support oftb.e Applicatien.on the 
bfi.Sis rha~ tbe PUU is consistent with sound growth principles in thai it is lo.ca.ted on 
WtsconsLtt Avenue1 3. ms,jor thoroughfare. She atso stated that her election was a 
mandate for this type of development. 

8. The Ciry's Office ofPlannine {"OP") and Di.sLrit:L DepattmeJ.lt ofTt:arispoa1ation 
("DDOT"') eadt TflSti (itld in Nll(lpurt uf the pn)ject. · 
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9. A NC 3-C was represented by its new chair, A1me-Marle Bah-stow. 1T er tcstiinony at 
the hearing un A.pril23, 2009, describeu the ANC's report and resolutiun (E):.~. wbl.ch· 
expressed support for tho project with eleven cor~clitions incl:uding loading dock issue~ · 
and the lack of retail parking in the new building th::ll would occupy the block boJ.lD~. 
by ldaho Avenu~ Wisconsin Avenue. und Newark Stre.t!l (l.he "North Block'~(~9423. · 
l'R pp. 11·24.} She also testified that. the ANC had adopted a claJ.ifying rcsolutiop. three. 
dayK before the date of the hearing. with nn advance notice to the public or to ~oSt of the 
Comruissioners, stattng that it was not tbe intent of the ANC that the ex.isling · 
NeiA}lborhoDd Commercial Overlay should intt:rfere with the approval of the PUD 

10. A WARE was reprt:Senterl by J cffrey Davis and Anne l.a.l'ee- Tll£ir testimony 
reflected unconditional support oftl1e project. supported by thdr view that the projecfh¢ 
wide OOmD1llnity support and wuuld he what the connnunity and t~ city need. 

J 1. Vruious individuals testified in supporl. nf the project with particular emp~!iSis .nn. 
their Jesire fur an upgraded supennarket and 11. more vibrant neighborhood shJJpPing·an,a.. 
Fomwr OP nirector J::llen McCarthy te~'li:fic:O ihat in her view the ·pro.iect was:not 
inconsisLc:ul with the Comprehensive Plan for Lht: National Capitol ("Comprehens(ve. 
Plan''). Othc:r supporters votced more substantial rt:se-.rvations. These includ~·ANC 
Comrnissiona 'T'mdy Reeves, who cited serious par.kine concerns and requested the 
Commission l.o set aside 100 3pace.s for overnight pmk.ine for area residents; 
Commis~iuue:r Richard Rothblwn, who cited the iwult:quacy ofthe noise studies related 
ro the groct!I'y storr. loading dook neal existing houses in his single·mcmber district; 
Corrunissioner U::ila A &.al, who cited the lack of on-sj te commercial parking s~es·'~n 
the North Block; and Commission« Nancy Mac Wood,, who stated that this P1,JD was 
likely to cause serious irnpact!\ and that L>DOI and OP bad nuL bee.n rc~n&iv~ in 
a.ddressinp; the likely sigllifiamt parking and. loading impacts of the PUD. She also 
testified that the Applicant hHs not been willing to meet with residents tu negotiate 
resolution of these and othe.r imp~U;ts. 

12. At large CouncUmembt:J Phil Mendelson testified. in opposition to the:Al'Tlicattbn 
on the bosis that although he filvo,.eit redevelopment of Squares 1920 and 19.2QN, he 
opposed the PUD because 'the North Rl nck proposal was tor a mixed use pr.Oject with 
modetate density residential, whid& wou1d be inco!l5istcnt with the Co:rnprehensiv~:: ~Ian'.; . 
low density oommercial designatiun for that hlock. Mr. Mendelson also tes.Uiied tha£ 
PUDs should rema;n within the constntint.o,; of the underlying overl11y. He stat~.t&at 
upprov.U of the PUD would destroy the neighborhood commercial overlay for the ·area 
and set a. precedent that would je.opanH:t.r: nverlays clsowherc in the city. Mr. 
Mendelson's testimony indiC<:~tt11 that he had long familiarity with the 
Mo.corob/\llisoonsin zoning situation .,,_.d 11reviou..r; Ciant proposals tor th.e site, inclUding 
n number of years as Chair of .ANr.·?rf!. (090406 TR. pp. 248-250 and 256•2~7.) 

13. The Iwrnerliate Macomb Street Neighbors, represented by Fr.m~s.SCla.fani,: 
resti fit>.d iu opposition to the project with a primary concern about tlu:: p~j~ct'!\ itnpac:t on 
the apartment building on Macomb ~treet immediately south of the pr(lpnsed Sautb 
'A luck. buildin~ She cited light o.nd air issues fo:r the lower floor Ltm.ant11 ~1.i:lnoise 
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·cHsturbo.nces resultineli·ou1locat1ng a truck loadit'g·entrance and back-up 'l'IJ-ca directly 
uext to and behind th~ apcutmcnt building. 

14. CPCA. represented by George Idelson, Peter E.<:~ptatsclried and their unpai4. t:'.xpert. 
witness, Dom McGrath, testified in opposition to the project. CPt:A stated that il at-dcntJy 
suppmts an improved grocery stnre. Its primary conc.:erus include the project's 
inccnsislency 'vith the Comprehc:nsive Plan ("Comprehc::usivc Plan'~· caused QY · 
numttro,ls facto11, failure to comply with the Macomb Wi~cCt.O!iin Noigbborhoo~ · 
Comro~rdal Ov~l11y ("MW Overlay"), and tho failure ofboth the Applicant and OP ll.i 
comply with their substantive and prucedural conunitments unile.r a 2002 OOQ.ti'act~ .. 
Letter A~t:ment among the Applicant, OP and CPCA regarding development of the 
subject properly. 

15. The 3300 R1nck ot'Idaho Avenue, represented by Tom Haines and PhiUp.Montalto, 
tcstifled in oppositinu to tbe project. The 3300 Block ot· Idllho AVe~ue·~ pljnim:r 
con()erns include th~ Llaffi~. noise, and other negative impacts of the proj~c!'$ proposed 
loading arrangemt"Jlts, particularly on the South Block adjacent to their re~itl~.necl;. 

16. The Ordway Street Neighbors Association, rep!-csentcd by David ls~·61ld·Dan 
Hecker, testified in opposition to the project. TILe Ordway Street Neighbors.AI:!~-ociation 
stated tts support for a rnodemizcd supermarket but stated that its primary C9ncern~: 
include the project's imt)a,ct<~ on traffic and parking in their residential neigQ.borhnud,. a.s 
woll as concerns reganliutlnadcquate par!Ong, inere:a.<:ed traffic, ellJilination·ofthc 
overlay, the overall siz~ and density of the project lllld loading tssues. 

17. WNNC, repre!it:'.lltE'.ci by John o~sullivan, John Korbel, and Jim Pic~ap, testi~.~rl 
in opposition to th~ ptujt'.ct. WNNC stated its suppon· fnr an improved supermarket i,Jd a 
vibrant Wisconsin Avt:Uue !itreebcape but stated that )L-; primary ooncems mclude· .. · 
excessive truffle ilnpacl~; jnadcquato provision for parking, incluqing the a:bs~ce·of 
comrncroial parkins in the N01th Dlook buildin,R; exc~~s den~ity in the North Block; 
unworkable and intrusiw luading dock provisions; inconsis:tency with the '' 
Comprehensive Plan; th~ Apfilicant's request for ~:elieffrO!U the provisions of the M.W 
Overlay, and lack ofpublJc: hencfits and amenities adequalc:: to halancc the eittent o{ 
rezoning and additional ;r.oning .relief requested by the Applicatrt.. WNN c;· s testirn~rty 
included possible !iolulit)ll~ for its areas of concern, including fixing the South Blo.c~ 
loading and delivl:.'t'y pTOhlmts: reducing traffic impacts by additional on-site parking an~ 
removing two floors of North Block residential'UJ1i[s; excluding new ap~ent ~~~denb;. 
from residential park.iut permit cli&ibility; providing substantial commumty parl$g at 
the Site, ~icularly for customers o.nd employees of existing businesses,. and requiring 
an effective traffic Iuilieation plan.ln furtherance ot'a "~:.mprchensivc COII:lpromise, 
WNNC agret:".d to :.upport an exccption to the MW Overl11.y t(') permit two additio~al 
restaurants in tht PuP approximrltely the size of Cafe Deluxe. 

18. V arioll5 individuals testified in own~i Lion. to the project. These i~b;u:led~ Ali-~ 
Pt?wcrs. on tho project's adverse impacLOll the )8th Street neighborho9d, ~hidi ~he t~ars 
will become a. sbort-cut from The ~gih St. entrance and exil to the parking garage to and 
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from Massachusetts A 'Venue and the neighln)rhoods south and west of the PUD;· Ninetta: 
Feldman on the nl:lQ.l to relocate the entranc~ to Giant's loading dvck away from .her 
hoLUe on the other sic.le ofTdabo, to avoid having over s1xty traetor-tnJ.ilers and sma.Uer 
tru~Jks pass her home every day; Peter Pastar~ owner of2Amys Restaur-an~ on' t~ 
uu1mrtancc to his r~staurant of tho Giant parking lnt and the MW Overlay, aa4 ~ho 
uwealistic nseessment of I ruck activity on MacoJnb Street~ Jay Etta HeckeJ: on, among 
t.1tlwr things, incornpatibilit.y of the North Blo~k dt:iii gn with the neighbo:rhooA; tho 
eliu~ination of planning tu&d 7.onin! protections and Giant's intentional d~grudatjon of itS 
prope1ty; Dt: Superior Cuu.rt Chief Judge emerints Rufus King on maint~tinint ~l1e 
exisl.ing s~alc oftbt Shopping area: Ann Hau1ilton OJl the Applicant's lack (.If· 
responsiveness to com.munil:y 1.'.0ncerna lllld the po!t!iible impacts on PUJ;l con'sl:fticti~.n·of 
thl:l c::conomio recession, inclmling the possibility of demolition followed by delayed or 
abanduo.ed constru(}tion1 sugg~l.illg that demolition of lh~;~ South J;look not ~~n unti~ 
financing of South Block conslnlction is in place, and tlu!J. Nol'th Block demoll~un ~lOt 
begin until South .I:J!ook oonstruclion is ccmp!ete and North Block finan~ing ~-:in plac~; 
Diane Olssun) disagreeing with M~.;. McCarthy'$ oonclusions 11.'\l to conaistency,with tiD:: 
Comprehc:usivo Plan; several more individuals on the Appli•;11nt's laek ofresppnsiv'el!:t:ss 
over~ lMg series of community m~etings; Philip Olsson uu the need to en~t 
accoJiuuodation of omall busine~~r.s; Tom Graham presentin2 visuals Shl)wjng the 
diffen:-.m~e: between the proposed hc:ights portrayed by the Apt~licant's gro.pbi~s arui'tht: 
acrualllei.ghts of the proposed project (Ex. _)~ Ross Ain on, among other t~D:gs, the; 
missed opportunib.Cls for enviruuw.enta.lly~ beneficial project racilities .. the fallacy qfth~ 
claim tbal. most of the neighbors w8Jlted approval without conditions or modificatio4s, 
the false M.-;lill11lption that most palruus won't come in cars, arul the claitn that. the 
oversi:tt".rl Giant and residential development is necessary form~ economicnUy successful 
redt!vdot~ment. which he said is \msupported by 11ny financial c:virlcncc or ·eeonomic:. 
analysis; nr. Wilfred Kohl stating 1lurt parking provisions art! not ~ufficicnt to prevent 
Elpillovt:r rmto rcstdential streets, t11at the new grocery store is t.uo big. and th~t the 
Comrni~ion should require etl'orts to attract neighborhood~serving busincases wiJ}I, 
affordahlc r~t3; Kick Nash on ll1e (",arly dtbrts by himself ~md othera to ~xpress. col'lcerns 
over lhl' scale of the: project and the impacts on the neighburbooct, and the: lack of: 
respon11iven~s of both the AppJic.:ant a.nd OP ond DDOT to t~se co~ccm,s{ Kate 
Wor.:.•ia.rd, who lives at the comer urMacomb Stand Idaho Avr::.., on the ~onno~·. 
et•.tmnmic harm tho.t the project's Juading dock will do to their and tlu:ir n~ghbors' ,bouse 
valuffi and quality of li~ and vw iou.~ individuals concerned, a:mnog other tbin~s,· that the 
pmJlOStd project would negalively impact the existing neighborhuod shopPing oeriter 
tenants. 

"[bs.I'rgposcJI PU!! Site lind AWJ 

19. The Sit~ cunsist5 of Lot 813 in Square 1920 anu Lots 1 a.nd 2 in Square t9~()-N'and 
consiSts ofappll)xirnatcly 178,236 square fe.er of laud area.. The ::iite is ~urrently: 
improved wilh a cme-sto:ry plus ba.e,emenl uoihiing including a Giant supetmarkel, re:taU 
space anll a rear surfilce parking lot (Lot 813, Squa.ro 1920)(' th~ ··south Slm.:k.\'):.and. on 
the Nnnh Block, a two-stoxy building with ·"treet level retail. second-story uuu'U.llo:rcia.l. 
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Sp~K':e:, a 8CpllrQ.te building (:Uilt&mng El bank, and a rear surtace parking_ Jot (T ~~·1 !lJld 2, 
Square 1920-N). (The Applicant and others desl:ribed the Oitisting buildings a.o;.pnc- to: 
tbret::-st01ies, but that is not con-ect. See, e~, Applicant's Response, p. 3;) 

20. Th~ Site is situated in w~.J1 and covers much ufthc tw()-block·area boui:uled by. 
Wisc.uusin Avenue, Idaho Avenue and a line north of the retail and apamnen:fb1.1il!liil:gs. 
on Maoomh Street, N W. The en'!ire Site is characterized by· retail and office uses; there: is 
no existiug f(':.'i.;dcntial use on App1icant's property. 

21. The an::a surrounding the PUD Site includes the appiurimatel)' 20% portion of.t.hc; 
MW Ovala.y district not included in the Site; single-family 1~sidentia.l. zones including 
the Clevdand Park Historic Oistricr~ the McLean Gardens fQ;idential oompl~x; · 
to\\o-nhoi.I.St1s, a two-story, four-story and eight-story multi-family resid~ntinl :buildings, 
and a detached single familyhoxnt:: on the cast side of Wisconsin Avenue in ar~as 
designatt:tl hy the Future Land Use Map for residential use, aml oac 9-story ~ixed use. 
building 1u:mss Idaho Avenue frotnlhe Site built as a Plann""-11 Jnit Development in Iui 
area desi8flah::d by the 1-"uture Land I J se Map tor mixed use medium donsity . 
residentiaVlllw density commercial ustl. The PUD ~ite is not a dt".s.ienated historic 
landmark nor i~ it within a historic &strict; hut it is direc£1y across t.he Wiscortsm A:vertue 
from rhe wr::.;;t~m boundary of the Ch::veland Park Historic DistricL 

Ma.tter-of.Right Dc:vclon:anent Undr.r Epsting.and Proposed Zoning . .. 
l4. The Site's .North Block ill :a.•1.1ed MW/C-1. The Site•s SouLh Block is:zoned MwiC· 
1 fronting Wi~Sconsin Avemte and R-~-A on the western, rear portion of the l(;Jt. 

25. Tllc C-1 (Neighborhood Shuppin,g) District ·is designed to provide oonvenient-fetail 
and p~isnnal sorvice establishments for the day-to-day needs of a sma.ll tn~~tory ';u-e~, 
with a ulinimum tmpact upon !iunounding residential development. (§700.1). I asslJine 
''tr.ibuht(t' is in the statute??? · 

?.l'l. ThQ C-1 Uistrict penni.ts Ioatta-of~right development ((I a m~~.l].ei~t of three 
storiesi40 teet, a ma:\:imum FAR of 1.0 and a maximum lut r:•ccutlancy of 6tl.%. ( §.§771.1, 
771.2 and 772.1.) · 

27. The Applicant requ~:sl8 ~xpansion of the commercialpur.tion of the So\tth Bldck, 
reducing the R.-5-A 2om: by over half to 25,388 square ft.et. It requests that· all qfthe 
North Block and the expanded C'()mmc.rcittl portion ofth~ South I3loek, 11. total of 
approximately l52,848 s(1uan' fcot, be rezoned from MW/C·1 tn C-2-A.. 

28. The C-2~A Zone District is located in low amlu1edium density res~d.Emtial al-t"-11s with 
access tu main highways or rapid trangit srnp~o~, and includes office employmt:ut ~enters. 
shoppi.ue centers, and medium-bulk miJ(cd usc:·ccnters. (§'/20.3) It permi[s defo~opmont 
to ml:lllium proporttons. (§ 720.4.) The C!-2-A District o.cconunoclate.s 11 ml\ior portion of 
cxi:st.ing wmmoratQl strip developtHt:llt'i. (§720.5.) 
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29. The C-2-A Distrit:I.J)ermits mo.tter-of-right development to a maximum: height of5.0 
fet!.L, "· maximum FAR of ? .. 5 for residential us~ aorl 1.5 fAR for other pcnnitted uses. arid 
a nutx.imurn lot occupancy u160% torresldentiaJ use.%,. (§§771.1, 771.?. and 772.J.} 

30. Fot· retali uses in C-1 and C-2-A Z.one DistricL"i, one parking spa~ is requited for. 
eadJ.100 square feet of gross floor ateo. and cellar fluor area in excess of 3,000 ·~utu:e 
teet. Fuc Iosidcntial uses in lhe C-2-A Zone Disnic;t> )larking is required at a uurumum·of 
one SJlacc per t'o\'o dwelling liJ)its. 

31. Thu.~ without regard to ihe PUD regulations u1 the MW Overlay; there are 
differeuces in height (40 feet Vt:ISU& SO feet), FAR (1.0 versus 2.5 forresirl~:".,r:t~~l arull_.S 
fo:r otht:r· permitted uses, and us~ (medium bulk mixed usc centers are peunitted in C.:.2 · 
A). 

n. Again without rt~gs:rd to the MW Overlay o:r restri1.:tinns contoined in ~11~::. 
Comprehc:&\sive Plan, including tbe Future Land Use Map, a PUD in the C~2.~A 7,unc: 
DistricT rnay havo a maximum. height of 6!} feet and a maximum density of 3 .0' FAR, of 
whkh up to 2.0 FAR may be dt:voted to non-residenti11l \18CS. 

33. The MW Overlay is appli«:able to all of the Applicaot'~ lots. 'f.he Nei~borhood 
Commadal ("NC'~J Overlay ~·ahlishcs limitations on us~ in the overlay·~strict 
includin~ limitations on the ground floor linear srreer ftonLago that mny b~ t>ccupia:l by 
resraur.ults, fast tbod establishruents, prepared food establislunents, and s~ilar ea~·t,:l'g or 
drinkine c:stablishroents In addition, the NC Overlay limit~ the percentage of th~ gmund 
level ol' ll1e building that may b~ deV{)ted to btmks, loan offices or other financial 
inslitt1tions, tro.vel agencies or nlher ticket offices. 

34. Jn addition to the requirements of Neighborhood C.oo1m~al Overlays, the::. M'!N 
Ove~day l'iets requirements fur Stlccia.l Exception procetslings to ensure com:patibiliry- with 
ancl enhancement ofthe primary neigbborb.ood retail function of the coltllilercial a:c~.a. and 
to aclwmcc tbe other pUipos~ of the overlay dis.trlct. Further, the NC Ove.r.:lay estab.li:'lh~ 
matter of right heigh! and floor area ratio (FAR) llmitg 11.-. the guidelines for PuDs. 
(~.1303.1} 

:15. The PLID site accounts for approximately 80% ofthc MW Overlay. 

The l'tOl!OSed POD Project 

36. The Applit..".~mt.proposcs to demolish the e..xjsLing structures LUld redevelop I he 
properties ou bnth blocks us described in f'F 37-40. 

T)le South Hlo.ck 
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37. On the l:lll.pandcd cornmercially-:;o:oncd portion of UJ.e South Block,. the ,Applicant,. 
proposes to cuu~truct a. two~story building containing a ntlw Oiant supe.rmarker,·~trc::et;, 
level retail ami ~""Cond-story commen.:ial flex spo.ce or addiLiona.l retail along· W~scon.sin 
Avenue and, along Newark Street, second-story residential units. The buildins ht::igbt .. 
would be 37 feet/two stories; it would have a total FAR of 1 .5(,, of which 1.4~ ~uuld he 
commercial. l.J11. occupancy would be 75.5%. Thus for FAR, the building woul~ b~ in 
cxcees ofwhal i:o; pennitted as matter nr dght under C-1 zonine hut lQss than would h~ 
permitted untlt"J. C-2-A. The South Blut;k g2U'ago would provide parking for ~9.5· vt:bi.c~C$, 
seven of which w~)uld be for the 14 rt-sirlent lofts, and seven In be share by the.teni:IIlls: 
and their visitorll. 

38. The Applicant proposes that ln~tding docl< nccess for the m:rpermarketW.ill be Via a 
driveway tbronch the remaining resid~utially-zoned ponion of the lot off Idaho Av~mic. 
The driveway would be located direl~t1y across the str~t fror.n existing single. family 
residences and adjacent to the abulli.ue ~inglc family residence: to the south. ·.s:Y the 
Applicant•s measurements, the supanlarket's truok turnaround would be lo~a~d 70. (cet 
from that family's house and the loading docks themselves would be 140 fee( fro~. the 
house. (Ex. A of Applicant's loading A'"~s Alternative Sh~~t, May 15, 20~9. The:: 
Applicant proposes that loading for llle remainder of the So\1t.h Block comm~ial 
developmenl ftonting on Wisconsin Avenue will be a.c:cessed frnm a public al1ey loe:ated 
offMaoomh Street. .Provision for Sooth Dlock residential loading is not desci:ibed: 
Provision fhr the Newark Street frontage, including the residential units. will. he ~~'l.'i&::d 
from this dnck and series of passageways leading to elevaturs that will connect to thi.~ 
side of th~ huilding. 

39. Ou thQ rcsJdentially~zom::d !lOrtion of the South Block, along 1dllho Avenut!;· the 
Applic.anL proposes to construct dght three-story townhouS&'ls, with two below-gtac.l~ 
parking 1Space3 tor each townhous". 

'I'q,e North Block 

40. On the Nonb Block., the Applicant proposes to construct a. five story mix~-use 
building containing stw.t:l-levol retail space and four stories ofres;.dential-Q.nits ahovc; 
consisting of approximately 124 units. The projt'd would have ama?dmUII;L beight.of61 
feet and a. 3.81 PAR, C'lfwhicb 3.06 would be rt'.!.liL'lential and 0.75 would bti cnnunerciol. 
The building would have 75% lot ocoupancy. By all these measures, the buildi.i1g'wou1d 
exceed wbat is pennissible undct' C ·2-A as a matter of light. The proposal incluclc~ 124 
parking spaces, all of which would be reservetl ibr the residential units, twk.e lhe'lovel 
ostoblished by the oz1ming regulations. These spaces will not be available at:ariy ti1hc to 
the customers or t."TTiployc;es ot'tbe North Blot~k f:nmmercial space. 

41. T1le original npplication propnst:d to include eight percent uf l.he srosa· tloot ~ea, 
or upprox.irnatcly 13,184 squ~ feet, for affordable housing. Tn il:s re~ttal toati~ony on 
May 4. 2009, Applicant of1b·oo to raiso that figure to ten perc~1lt aftbrda'ble hotising~ 

9 

P.10 

ZONING COMMISSION
District of Columbia

Case No. 08-15

263



JUN-01-2009 Z0:14 CHADBOURNE & PARKE 

fRELil\flNARY MATTER:1F.TlllON TO REFRRTO.IJU 

42. On s~ptr;mbcr :!.~,lOOS, WNNC filed a Petitiuu To Refer Case 08-151'p J'he BQard 
of Zoning .1\.l'ljustmcnt. Thereaftt~r Lhc Applicant and WNNC filed various pl~~s i~ 
opposition <~nd support of the Pelition, as set forth in FF :'i. At the time that WNNC fil~ 
its pleadings it was not a party, since party status is nol determined prio.r to the he~g=on 
the applict~.tinn. The Commission rlid not respond to any of the pleadings. AL-tbe he~n·g 
on Febmary 19, 2009, the ConuuiR!iion determined ro Jmld the Petition in abeyance u~til 
its deliberaLion of the case at large. 

43. Sr::~o:t.inn 130S.3 of the Zoning Regulations statr:s that within' the MW O.Y:e.rla.y 
District, 011 a lot that has 10,000 l'i'}Uare feet or mort' iu land area.. conswc.tk'l•j 'of a n¢w 
building Ul enlargement of the grnss floor area of an existing bwlding by SO% or mo,:c 
shall be p~rmittcd, subject to r~vicw and a.pproval as ;t. Special.l::xception by the B~d of 
Zoning AtljtLc;tmcnt (''BZA") p~1.rmant to tbe standards and criteria lilet forth: iu § 1 J04~:of 
the Zoning R<:lgulations. The Applicant's proposal is within the tcnns of §1'308.'l WNNC 
state~ dW. §1308.3 requires this 01.~ to be referred tu the DZA. 

44. Section 2406.2 of the ZJmiug Regulations stattes that an application for a PUD.111ay · 
be filet.! in cof\iuncti.on With a change in zoning for lhe prnporty involved. ~~OJ+ · 
2403.11(~~) states that to assist the Commission in applying the FUO evalu.~lion st~1U"ds, 
the application must includt l:l table show\n~ the requeNted relief from the.sfa~~~Uu-4s:·and 
requirerucnts of development under conventional zonin2. Section 2406.:2 a.dd.1~.se$ the 
c.onrenLs of a PUU a.pplicatioo, not the authority oftbe: Zoning (.;ommissioJ).,'s~~--tion 
2403 II (c) demonstrates that n'l'T.oning under a PUD js limited to ponventionH.I :t:oiriilg a.nd 
does nul extend to requesting t~moval of an overlay :z.onc, since overlay ion~ a~.·e not 
cou~entional zoning. 

4:'i The Applicant reftrrN Lo Z.C. Order No. 05-3 7 to demonstrate that t4~·C!omm,ission 
h"~ approved removal of a portion of the H S~L Overlay through a. puo ... in tho 'pci.st. 
(Prc--Iloaring Submission, l0/24i0~, pp. 8·9.) 

46 Tbc Opponents stated that Order 05-37 treated the H Street Overli:l..Y :~ith g~t 
respect and removecl Un'l Overlay from about ooe-third of tbe PUD Site afl;:e.r CM:cful 
analysis pursuant to LhCj criteria of§l304.l, §1305.1 and U326..1. (Z.C. 01derNo: 05'·37, 
Janumy 14, 1008, FF 72-74.) In that case, tht: CommiS3ion agreed wilh'thc Apj>licant:thll.t 
a. unjque confluence of site-spocific factors ru.::ant that allowing the PUT) would not b.e 
taken as a pm.~aicnt, even within tbe H Stmrt Overlay zone, much leRs as., applied' to orher 
Nei~horhoou C'.ommcrcial Overlays. (S~e Case 08~ l:, Petitioners • Opposi~ori to 
Applicanls' Motion to Dismiss, NovP.mh~r 14.2008, p. 3.) 

41. St":Ction 2405.7 of the Zulling Rcgullltions states thai. in approving J?UDs, ~e 
Zoning Comanasion reservtls tl\e option to approve any u~o~c that is pcnmt[ed as.'a Special 
.Exct:ption and which woulcl otherwise cequire review by the Board of:ZQning 
AujllStmcnt. The Applicant slate.s that §2405. 7 gives the Zoning Commission;ai•thul'ity to 
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assume the BZA's Spt::'A~ial Exception review function under §n08J not only·as to use$, 
buL also as to other ovc-tlay provisions. 

48. The language of §2405. 7 addresses the:: R7...A's authority to ap11rovc uses 3:~ a 
Special .Exception, but it docs not address the BZA's broader Spa.~ial Exception·:fu.nciioll 
wldcr thQ NeighborhllOci Commercial Overlay chapter of the Zoning Rc;gU.lat{ori,s. 

49. By letter dated April 26, 1979, the Ot:puty Cotporation Counsel of the .~strict:of 
c(,Jumbia advised the F.xtcutivc lJirectot oflhe Zoning Secretariat that the lolling 
Commission could not a.'t."iiUnle tho BZA Spedal Exception use function under ·a PUD. 
wl.ten the regulatory language tails to achiev~ t1;at result. 

so. Tho Aprll16, 1979legal opinion precluded the Commission from approvinA a U!l~ 
JlL'Oposcd by a PUD ~mllicant because tlv:: ?.mung Regulations retJuircd a. BL.A Special 
Ex,eption and t:he PUP regulations were ~ilent on the issue. 

'it. In response to ., he April 26, 1979 }t;l~ opinion, the Zoning C':nmmiasiqn amendl:'.d 
it.~ PUD Regulatiom hy adopting §§2405.7-2405.8. (ZC Case No. 79~21.) AS·expJ~ 
J.,y the Assistant Adt.uini~trat()r tor Planning and Development in a ma:moraP.dum tO ~e 
Zoning C.:onunissio11, the pUIPose of the atnflndmont was to eliminate the ~quiremen~ of 
BZA revtcw for PUD applications reque10Line u.ve.s tho.t would nom1ally reqyite BZA: 
Special Exception ::tf1Inoval. The Conunissi•.,n'~ amendment to the PUD r~guJo.tipns 
~uld have inclllcftld all a!$pocts of s~h an ~tpplication1 but it diiluot The CqlnrniS$Jqn 
recognizes that the:: objectives the PUD Cha11ter differ ftorn the tlm~c of the NC OVerlay. 
A rulemaking pn1ceduro proposing a relevant amendment to llu:: ?.onint Regcilati~ 
would providt! <tn Ol)J)Ortunitv for broad public consideration oft he intcrP,lCly ot'~~ 
Chapters, free from the context of a pw:ticular development ptnttosal. And ip any ~w.nt, 
the Commiss.ionl~annot amend its regulations througll an individual wttto$ted caSe. 

52, §§2405. 7 :md 2405 .~ fillfl.ll the narrow uso approval function for whi~h th~y.' .wen:: 
designed and Ilrmnulgated . .However, § 1308.:3 is not a.ddressru to u.~es but instead:; 
requires lbt'l 'RZA to review the enr;re: n:dcvelopment proposal a~ a Spccial·Ex<:epiton 
pursuanl tn the ~riteria. enum.erntecl iu §1304. The Commi:ssion find:~ th11t §§2405.1-
2405.& ~l,'l not authorize the Cu1mni~sion to reserve the option to undertak~· the BZA 
Spro.dal E:~tception review oftl.Jr:: ,·cdevclopment require.£11)y §§ 130!!.3 and'1304. 

5't TI1e Commission finds that tho Applicant•s other arguments for dis.tnissing 
WNNC's petition at"e withuut merit. · · 

54 ln Z.C. Order No. OS"m~. we approved limited Special Exccptiom:ii'om ce~1ain 
requirements of the 0ef.rrtia A venue Overlay, but we:: ft)und that the spec!at e.x,(~i1tio~ 
required compliant:e with §§1301, 1330 and 3104 of tho Zonms RegutatiiJfll'; .. '\\:'hat is the 
:~ignificance of lhi~'? 

55. The CunmJission finds that pun;wutt to § 1308.3 of the Zurring Rt&,WQh¢11$, thjs: 
marrer must be rcterred to the BZA lhr consideration as a Spt::t~ial Exception pursuant 
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§ 1304 and§ 1108.3 of the Zonu)g Regulations. 

56. Althou~ll the Commission has d«ennined thai it I'.JJ.'MOt'QOmplete ad.iQii on this' 
case prior to BZA review, the full owing issues are at.ldc~".<~ed to providt: s{dd~~ to Jhe 
13ZA, the Appli.cant, other parties <md individuals who have participated in this case. 

s·1. Applit:ant stated in the original submie1sion thal the: proposed PUP is consi3tcnt w?-th 
the Compu~l,ensive Plan. They argue tbo.t a. map l:I.U).t':ndmcnt re~oning the P.UD to C.-2·A 
is oonsistc:ur with the property'!i Low Density Comtne.rcial designation on t}u: Fut~· 
Land Us~ Map. The applicant incorrectly states tlw'- the: rUl> is also di:Sief!ated Low. 
Density Rdidenti.al on the Futnrc Land Use Map. Only a portion of the Sol,i~ Block that 
adjoips llte Qxisting residenti<t.l district is designaae.ct as Low lJensity R.esideri~ial on the 
.P'uhue Land Ust Map. In audition. the applicant1i~ts A nUUtbe:r ofpo1i,:ies·:fr<)m the·L~d 
Use, Hmu;ing.. and HcononJic Development Elt:'J:nt:nts as support for includi~g hol.isPlg 
andluL area bonus denshies. 

S8. 'Tl1e Oftico ofPlamdng in ita report t() the Zoning Commission cm~udcs.that·th~ 
Ptm i11 not inconsistenr with the (;omprehen~ive Plan and specifically 11ot~·that ~he 
Nul'th Dlock is Low Density CQmmercia.l and tbe Scuth Block is split-loncd Low 
D~.sit.y Commercial and T .()w Density Residenlial. The OP report cite.o; several 
C:mnprehcnsive Plan Elc::mcnt policies, as well as the Rock Creek W~t J1leinent. The 
pu:domjnant emphas~ of the report is thai lhe PUD would provid~: urune~:nctghb'Qr'boou 
services. provide seth11cb and buffering, retiuce po.rkin~ supply tu encourage wa~, 
provide f:ufficient lllnding facilities, and provide mixed use devdl)lln1ent.~archite~ 
reflective Oftht:. ueighbQrhood, and a parking facility that WOttld encoumg~ walkuig. 

51). Opponent pa1ties tcatified that the Office ot" l'lanning wa..-; ~$n'g its support o,u1l 
series ofComr,rebcnsive Plan elem~nt policies that did nor 1'>Jiecifi<:aUy:ilPt]ly t<) U,.e PUD 
property. They further testified that the Pnture Land Ust: Map which was recently 
updated tJitl11ot designate the PUn l'ropcrty for mixed usc rlevelopment'6r mecUi&:nJ 
density ~.Xumnereial developme-nt~ althollgh other nodes un Wisconsin Avenue· w~c :$0 
designat~l. Sinoo the FUtun'! Vmd Uao Map applied the telcvant Land ~se E:te,n;:nt 
policies in a tine-grained pauern to each square and lot, it was urunistakat;Jle h~::•w' tb~ 
Compr~hClnsivo .Plan degignatf'4 future d~velopmenl <'it. this site. The oppi:mt~ttl.;~;, also 
testified tba.t listing vari<~us Cornprohensiv~ Plan policiea out of conte~t 'i-.Ould &lot 
~;uppla.nt tb.e directiw."i contained in the Futurt: J .and Use Map. 
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60. Ulf: Parties obviou11ly disagree as to the appropriate intetpu'ltation of~e. 
Compr~sl'lll:<iivc Plan. (Set!, ~.g., WNNC Statement. 4/14/09, pp. 3-S and Appendices) 
and 2; Applicant's .Response, 4/20/09, pp. l·12.) 

61. Al\"NC submitted an analysts stating that the following bask I1rinciplfis·roust 
guide th~ Commission in inlt:rpreting the Plan: 

a) The Home Rut~ Charter calls for "tbe prop(U'ation and unpl~e~tatio~ cjf 
Lue nistrict's elements ufthe comptehensivt'l plan forth~ natioLJa1 C~pitt&!!' (P;C 
CVt.lt: §§1-200:! and 1~244.) 

b) Consistent will• the implemema.ti.On mandate of tbe Home:: R~l~ ·Ch~er. 
the: Plan provides th~:~t tl1e lone Map musr nut b() inconsistent with the·. . 
Comprehensive Plan Future: La.n.d Use Map. (Plan Policy IM-1.3.~,.10 O.C.M.R 
2504.4.) 

c) 1.n implem~nting tho Pl3t1. the Plan liia.tcs that dlM:idOI!~t on i:~9_uoots .f~r 
rezoning are guid~l by the l'uture Lantl Use Plan read in colljlnlctioi,\ .with the cext. 
ofth~J PllUl. (Framework Gwdeline d, 10 D.C.M . .lt ~26; Polky TM-1:·3.3~ 1Q 
n.c.M.R. 2S04.S.) 

cf.) ·file Plan als<'l states tbat since th~ r .aJ.td Usc Element iutegr~t~s the. 
J1olicics ()fall c:>tlwr District elern~nts, it ;1!1 gi vcm ~ater weight than. tho oihet 
clements. (Plan Policy IM-1.3.4; 10 D.C.M.R. 2504.6.) 

c} The Plan fm1her states that tht: Future land tJse Map clilries·thc s~~ legal 
weight :m the Plan document itself antl ib putpose is to ''l'epr~ent the lond.\lse · 
policies S:et forth in the proposed Lantl u.~c Element,'' using ")lland~:i2e~ colors 
for planning m.ap~ ... (st:(ll-246, D.C. Code; l'lnn Framewurl F.lein~JDt, 2.~5:,·1) 

62. .Pursuant to ll1c: principles set forth in FF 61. above, our d~~ision.o~ Appijcant's 
rezoning requests lrli:t.'\t be guid$d by the Ptll.ure Land Use Map, r1::11d in:C()pJunetion ·V(ith 
the text of the Phm. 

6J. T1w. Owonenta argued that Hltlmugh the .Future Land T1s~ Ma.p represents tbe· 
entire Plan I ext, the Roc!( Creek Wc:.st Element creates twQ "'Policy Fccus·AreS;S':; . .aml 
states that th~st: areas require a lev~l of direction and guidance ahov~ the ·iest of~~ f{cick 
t:reek Wf'~'\t aud citywide elements. (1H~W~2. I 0 D.C.M.R §231 0.) The ~90k Cre~· W c:st 
elemt:m names the Wisoonsin Avenue Comdor as a Folky Focus 1\r~ (RcW..j.. ?.;: l 0 
D.C.M.R. 2312.} ~pecitic prnvislons of the Wisconsin Avcnuo Policy Pc>eus ·Aru include 
lhe fOllowing; 
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11} The Policy Focue Area text describes the cu1rent mix of uses along 
Wisconsin Avenue as eclectic\ having v~ ranges of d~ity. f&CW .:7..2; I Q 
.l).C.M.R §2312.2.) It endclrses the:: existing character by ~tating that th~ ~Ian aac$ 
not propose any 1\ignificant change iu that policy. (RCW~~'-.2; 10 D.C.l\A.R 
§2312.-1-.) 

b) The Wis~.~onsin Avenue Potit~y Pocus Area tex.l state$ tho.t Wis~Onsin. 
Averllle'a multi·lltlighborhood eenter at Tenl~own and tlle Friendship J"ieight~t 
regional <:ent"'' (both seJ"v~d. by Metrocail) continue to be opr1.ortUnity areas for 
new housing and new :retsil. (10 D.C.M.R §Z3L4.) 

c.) Consi'!:tent with the Plan's dtywide tJ')Iiciea for e~Lpaudfug tht~ Distrl~?s 
nousing supply and Qnoounging iu-flll development on vacant or wu,\~tillz~:· 
sites, the Whcousin Avenue Policy Focus Area text di.-sL-:u..'iS(S the presence of·· 
vacant t."ULnmetciol buildings bea.wecn Jcnnifw and B1111tdywine Streets and .. , 
encourages a mix of moderate de~1sity housing and low density reta.ij uses tlier,e~ 
(lO D.C.M.R §2312.5.) 

d) Cunslstent with th~ Plan's citywide poUcies for expandin~ fl\e bousine·: 
supply <~nil allowing mixed usc: iJt cormnercial areas, the Wisconsin .A:venu~: . 
Policy Focus Area te2tt recognh-.es the opJ)Orrunity fur. 1ldditionol housip.g with 
some ~·&':tail and limited office spa(;e on the east sidt: of Wisconsin Av~uc: 
betwc:c:.n Albcrnatle and Btand)Wine Streer~ as Wtlll as at the low'densjty . 
cOlllUJercial nreo north oflbere. (PolicyRCW-2.'-.1, 10 D.C.M.R. §~}.2.8.) 

61. We -fiml that tltc FutUre LlWI.:llJ:w Map aceuratell' •·eflects the Popcy ~oc~'li)\rea's 
textual guidance :fur fUture land lllitl along Wisconsin Avenue. As directed .bJ'the ~Ian 
text, the Mat) designates Wisc.onsin Avenuo frorn Tenlt!yt()wn to the Marylancl H•'io.,' 
inchlding th~ multi-neJghborhood center a.t Tenleytown, for mixed use. The.~ttp . 
designatio1.1s fully reflect th~ Policy Focus Area text's C"..all for housing in thQse to~-:apons •. 
These ril.':.-.igl'tations in turn refl~l~ and give context ro the: general bousing:go.als t'l'J<;fJresscd 
in ward-wide: or citywide polidt>~" of the text. 

65. Wo find it signific-ant that the .l:'olicy focus A.Jea doos nOt call for:rt~ixed usc in the 
Ma4":t)n)b Wisconsin low dffltsity neighborhood conu~1ercial center. 

64. Tllc ApPli~ant aud the Office ofPlanninlt, sta:te ~at the proposed J)lf:D is a ~xeli 
usc development (Af)plication pp. vi, .5; Office of Planning Report p. 1.) · 

65. 1'he F•il:u.J.·o Land Use Map does not designate the Macomb Wis'"onsin OQmmercial 
center for Iuhccd usc. · 

66. Th~ A tlplica.nt stares that the ahsenc:c of mixed use ~iripi.ug on th'? Map d..oes .nut 
preclude: llliXcd uso development bl:':cause such stnping is intendt:d to iildictlte·th~t miXing 
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a) The Policy .Foous Area te-xt describes the current mill Qf~es alo~g 
Wisconsin A venue as eclectic, having vaeying ranges of density. lRCW -<'--2; } 0 
U.C.M.R §2312.2.) It endorses the:: existing character by ~tating that the ~lan di:>es 
not propose any ~;ignificant change iu that policy. (RCW·?..2; 10 D.C.l\tf.R 
§2312/1·.) 

b) The Wi~;~.;main A venue Policy Pocus Area. tex.l states that Wis~6nsin 
Avenue's multi-m:ighborhood center at Tenlcytown and the Friendship J'{eights. 
regional C(!nlvr (both served by Metrorail) continue to be Of'!l.O~ty areas for 
new housing and nQw retsil. (10 D.C!.M.R §23!.4.) 

c,) Consi$tent with the Plan's ''itywide policies for t:llpaudirig the Distrit?tt~ 
housing supply and cncourag(ns il)·fill development on vacant or unQ.eriltillz~.d 
sites, the Wisconsin Avenue Policy Focus Area text tlis,":USses the presence of 
vacant t.M.mnercial buildings b~.wecn Jennifer snd BI"andywine Stre~ and 
encourages a mix of moderate density housing and low density retaij USe!ll thet.e. 
(lO D.C.M.R §2312.5.') 

d) Cuusistent with the Phut's citywide policies fc.1r expalt.ding th,e housine-
supply l'lntl allowing mixed use i11 commercial areas, the Wisconsin .Avenu~: 
Policy Fm:.us Area text recognh.es the opportunity ft.,r additional housjp.g with 
some n:•:t.ail and limited offic::t: space on the east sid~ of Wisconsin Av¢nut: 
between AlbcmlU'le and Brandywine Streets as well as at the low.densjty 
COJUWE:rcia.l area. notth of Lllerc. (Polioy RcW-2.7..1. 10 D.C.M.R. §i3.12.8) 

61. We finu that the Fuwe Law:l T JM: Mnp ~curately reflects the Policy ~oclJ:~.Area's 
textual guidance for future land usc:: along Wiscon$in Avenue. As directed .bfthe ~tan 
text, the Mat, designQtes Wisc.onsin Avenue from Ten.leylown to the Maryland lk•c. 
including lhe multi-nelgbborhood ceuta at Tenleytowo, for mixed use. Tbe.,l\.:fap 
designations fully reflect the Policy focus Area text's c:all fur ho'ClSing in thqse LJ~-:.i:tions •. 
These oesignatioos in n:an reflt:l~t. and give context to th~ general bousing:go.al¥ c::-.<presscd 
in ward-wide or citywide polkit>~<~ oftbc text. 

65. W~ find it sigDitic:~mt that the .l:'olicy Focus Area docs nOt call for:r.t\.ixcd usc in the 
Mat':nmb Wisconsin low d~t:'iity neighborhood conultercia.l center. 

APPfROPlUATENESS OF MIXE;D US£ AT J:HE l!7D ~lTE. 

64. Tho Applicant and the Office of Plannin~ !'lta:te ~at the proposed PT JD is a ~xed 
us<: development. (A!JPlication pp. vi, ~; Office of Planning Report p. 1.) 

65. '!'he Future Land Use Ms.p does not d'c;signate the Maeomb Wis~onsm o<)mmercisl 
center for U1ixcd USC. 

66. Th~ A !lplicant stares that the <lhsencc of mixed use strip ill; on .th~ Map d,oes .nut 
preclude mb:cd uso development btlcause such stn:ping is intencl~ to indicnte·di'!-t mi.x.iu.g 
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b) Rezone the commercial portion ofU1c both block!> by changing the 
conventional :tuoing from C-1 tll C'..-2-A. 

c) Remove the Macomb-Wisconsin Neighborhood Co1Junt:rcia10verlay 
Zone from the PUn Site. 

Re!Jl!JPJ!ing the Ru)lth Block to enlarge tb~ eomo~rdal portiOJ!,Of tbs lot ~Y 
l'edugug_ the reshlg1tial pot!!on. 

76. The Ap1)licant requests that we remap a polt.ion of the South Block of the Sit~ by 
rezoning 28,105 ~quare feet from the R-5-A portion to C-2-A. This constitl.ltes a 
reduction ofrnon>: than SU% ofthe residential zone. (090406 TR, p. 46.) 

77. There was no opposition to remapping a portion of the residential portion of 
South .Block fur r.mumercial ust:, although there w~e sigrufieant obje~-:tions.to the 
consequences n:sulting ftorn th~ remapping and the location of the market' ~d its :P.1,uking 
and loading ton close to the adjal~ent houses on ll'.h,llo and the aparnnc:nt buii~ing on . 
Macomb, tht! luss ofli,dl.t and ah· to those same rc:sidenocs, and the luss ofgreenspae.e lil5 
a buffer. 

Btzoning tu C-%·A· 

7~. The AJ:lplicant requests rhat the commercial f'IOrtions of both hlocb of the Site b~ 
rezoned ftou1 'MW/C 1 to C.-1-A. 

The south Block 

'/9. The: Applicant states tbat re:ooning the (eJCJlandcd) South Blod: c~ercial ar~ ao; 
well as tln:: North Block lo r.-2-A is necessa1y to accommodate ils proposal of~o 
mixed-used butld.ings with ground floor retail uses and upper-stt.H y r~sidcntial ~t-.s. 
(Application pp. 12-13.) 

80. Opponents state that the proposed development of the South B~o<* c~ b~ 
ac"'·.u.mmodated if the eocpanded commercial1mrtion is zoned MW/C-l·~th areasmtablc 
variance on fAR. Th~y state that Applkanl bas requested C·2·A z~'g'for the :Snuth 
Bl1.a::k in order to generate "surplus" PAR capacity for the PUD to be us$d on th~ N~rth 
Block. · 

81. Because of onr conclusion below that the Applicant's. pt'tlposal'.for :tht: l;>l:on:h. 
Dlocl< is inconsislent with the Cornpmhcnsivc Plan and the MW· Overlay, rez~v,.ing any 
portion of llte South Hlock to C-2·A to generate~ unw;~ :n.uplus to·l&eoomtfiL)datc tlie 
North Blo,:k proposal would cin-:tunvont the intent .and purposes of~·1.orrlpg · · 
Regulations and tQSUlt in actiov that is inconsistent with the Comprehtmsivc P.lan. 

82. We find tbat it is not nc:cessary to rezone lbe South Bloek poniml ofthc:.l'UD to c ... 

16 

1-'. ~t: 

ZONING COMMISSION
District of Columbia

Case No. 08-15

263



CHADBOURNE & PARKE 

2~A ln ord~r to accommodate tho PUD proposal for the South Block. 

~3. Be~:ause we find that the South Block huilding is gener.dly consistent Wiu, existini 
MWiC.-1 mning, we find that it is not neet:ssary to defet> approval of the Soutti·Block 
portion t.)fthc PUlJ pending review of the N(111h .Block proposal. if the South Blnck 
'Proposal i!\ otherwise ju:stified. 

'fhe Norljt alock 

84. Tbc Applicant sta~es Lbc low density 1;0nuncrcial North Rlook may be·re-i.:omxl.to C~ 
2-A bet-;;m.sc the C-2-A ;r.one mny describe Low Density Cotnmercinl or Modertile 
DensiLy Commercial U~e. (AppJ.tcation, 5/15/08, p. 22.) 

83. Tn support oflhis proposition, fonut":r OP Directot Ellt:Jl McOlrthy testified that 
bc>.A.~USC either C-1 (IJ c~ 2-A zoning i:s allpropriate for low density commert.i.al 
development, any tlevelopment tha~ is pcnnitted in a C-?.-A zone is comp~l:i.~le Wl~.:a 
Future Llllld Use Ma.p designation wuuld quaJify as luw~density commer~~i~l~ She also 
~id that she did IlUL know if the tmJpoRed North Block building was within C-2-A. 
ma.ttor-of-right parameters. 

84. lhe Oppot,ents agree that the C-2~A zone may be applied to Low n~nsity 
Commercial or Moderate Uensity Cmumercial areas, but argue that the (loll:hlo roJ~·.oftbe 
z;onc district dtlt:R not mean that lllC Comprehensive Plan's low density (ll)d modtirite 
density designations describe icltmticallevels of developmont. SpecifiC;!J.lly. they ~gue 
that remappin2 to C-:.!-1\. is nuL permitted if it wot•ld contlict with the: guidapce of¢e 
Compreht'.tl.~ive Plan for a parl.icular area. They JJ1.1int out that zoning OJ'l Wisconsin 
1\. venue is not monoLithic, but is block-by-block, depending on pl'ut.imity t.O Metro.rail, 
sutToundille development, aud othor factors. 11u~y state that a fiv~~::otory'bu:ilding·~h as 
the Applh;ant proposes for U1e North Block would confonn to the Compichen.sive Plan~s 
Mode.ralc Density residential or mixed use category but not the lnw dcll5ity c~er ... -Jal 
applk:ithlc to the North Blnck. and is therefore inconsistent with the Co.mpi:ehen~ve P:l40 
Lanc.l Use Ma.p for tlte PT JO area.. (See discul:O.~ion ot" Wiscons.in Ave. Poli¢y FoCt,lS m·ea. 
ab~rvc.) 

RS. 1n other words, the Opponents aUi'lck the Applicant's and Ms. McC~by's ~tguroonts 
as false logic, saying in ctlect that alll11)ugb some (mattc.r·of-rigbt.l C~I~A. buii.d4J.gs-iiught 
be consi$tent with the low-density c.:ummeroial deSiBlJalion, some are not; !:Ultl in· 
particular this one, which is moderaJ.e-density mixed uSt'l and which ex~ds the nwtter­
o±;.ngbt allowanc-.c::; tbr C ·2~A, c.annnt be reconciled wil.h the !ow~density commQtciaJ · 
deeisnarion aud thw is inconsistt.:rlt with the <.:omptehensiv~ Plan. See.th~ [t;o.~timony of 
CPCA t:~pa1 witness Dom. McGrath and Diane Oll'lson. 

86. CPC.A witness. Pder :Cspcnscheid arg\ted that tb$ North BJrn:;k ProPosal was 
iu.l~onsi5tent with the Comprehensive Plan for another reason: "'· ::tinglc:buiidirig tb;at is 
fil'(: stories high (the proposed North Block. stn~cture) cannot be viewed as con.Si~>l~1it 
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with a description in th~ Comprehensivt. Plan that low·llen:.ity comrner.cialc.:ouststs 
primarily of one· to three-storey bu.ildings. The Commission a.erees. 

87. We find that the Ap_plicant'.s statemc::nt tba.t the rezoning is necessary lo 
accc.mmtodat~ the POD pmPQsal ia not of it.\elf a sufficient justification for~ p.t ID 
rezoning. First, the prut~o:~almust not be inconsistent with lhe Comwehensiv~:~lan. 
Sl::le~..llld, it requir~s c~rd'ul revtew oftbt: nature and extenl of the conespondiug .. publio 
btmt'lflts and project amcmitics offered by the PUD, whidt we djsc"US$ below, 

88. We find thallhc A-pplicant'S staltlrnent that the re:tc.:ming is necessary I:Q 
;«:commodate the I-'rojeot's proposed l"tsidentlal us~s (A!)tJlicatton, p. 13) if'l not tenable 
fhr this area sine€: the size ond scale of the residential component are inl~onsistpnt with the 
Comprehensive Plan Fututo Land Use map c:k:si~tioJJ of the ::1ite fur low nensity 
t:omm.crcial use. 

89. !n view of our findings tesp(l(:l.ing the size and sua.le of the PUD's proposed North 
Block building we:: find that decision on rezoning the Nc•rth B!Qck portiun of tho POD 
should be poiltpol,ed pending tevil;iun of the PUD proposal tor the North Rlock. 

&me! val of !be Mas0mb-WI.Jco.!!sjn tld~orh,.oofl tommereitl Ovrrladqm the 
run l'.ropertie.~-'1 
90. The Applicant req~ests that we completely rt:movc the MW OVt:rlay from oll" oftlw 
l'UD prope-t\io.!i. (e.g,, Pre-He.aring Sttdcmen~ p. 9.) 

91. A.s disl~l1.~d in the Prt:liminary Matter, above, and statea at Co11d~i.<m ofL.a.w 
below, tbt: CMlllJission doe. oot have power Withi11 a J.'IUU to grant lhe Applieant's·· 
request t£1 remove th'3 MW Ovalay frum the PUO. 

93. The Apphcsnt stat~ that remoVing~ MW Overlay is r:.onsistcnt w1t~.the: in~~nt 
and pul"}l'>Sc of the Overlay bQcau$e the PUO 11mccss provides I he pubJie. i-~:view o.f.large 
devc::lopmcnt$ otherwist: cailed fur by the Ov~rlay: the -project wi11 ad"V~ce ~e go~~ uf 
pn::scrring nnd enhant-:ing neighborhood N\tQpping centers aml wHl oonftim;t to key· 
pruvi~ions including g~·ound~tloor tetail mtd servic~ uses anu eliminntion.o~ C'-uh ~uts and 
driv~aya ulons Wis(.:l)nsin Avenue. (Pre .. Hearing Subm.is$iun, 10/24/0&; p~. 9.:10.) 

94. Spocifieally, lht: Applico.nt state~:~ tltat the prouosed PUD would QOntiil"Ut.! 1.o i,rotcc:t 
and enhance thf'l Ma~omb-Wisconsin commCJ:Cia.l area. because it will likely prov:wtC: at 
lcllSt ~0% ofth~ gro~s tloor area as ~.-ound tloor retaill:uld 5el"Vio~ eatablulum~uts~··will 
not allow mo~ than 20% Qfthe growld floor area to be hMks, tinancia.HnSijLutions~ et~.; 
win limit rl;lsla110Jnt3, etc., to 20% uftbe PUJJ conunen;il'll frontage; it wiU .taot ~yc 
Wisconsin Avenue curb cut~; and it ptoVJdes for puhlic review ofthls biti~ scalc;.pJ'OJe<:~ 
tbtough the PUD instead uf § 1308.2. The AppJh.·ant oonce<les that the pl6posed pxoject 
req~sl$ relief for an additional 11 teet of North Block building hcight ·i!nd subsiantial~y 
grea1c:a FAR for the North Block than would ~t: allowed as a Illattt'l" of'rigbt even if its· 
pn IJ1Cl1Y is upzoned, whe:reas § I:;QS.l ofth~::: Overlay chapter requh·~ .matter of-right 

P.18 

ZONING COMMISSION
District of Columbia

Case No. 08-15

263



CHADBOURNE & PARKE 

height arul f' AR limits to ser.vc: as gt11deJines fut the PUD and~ 13042 rQQUireil t~t 
Special E.~ccptions under U1e Ovcrllly must nol rotcecd tl'le Overlay I)iatrict's.heigbt and 
FAR limits. 

1)5. The Office ofPlanniue, Report states tlmt the PUU woll.ld b~ cons•sten~·~tb tl~.e·'i;iim 
of dtt: Overlay. (kep()lt, ?./9/09 p. 10. How~ver, OP acknowledges that the .l?UD <.:oilld 
not b~ built undet the Ovt:rlay. 

96. The Opponents state that the Applicant's ofta to limit r~taurants, etc::; in the· ~.UD 
to 20% ufthe !~liP's strt:.c:t frontage to woultl result in up to 300 linear feet· o.f~taurant 
fronta~. or up to si~ mUl·e rtstaurants assu:rning an average strc::et frontage o.f SO feet 1'Cl" 
restaurant; these ttew eslabli~bnlents, in L"'mhination with re$t.allrants already operating in 
the MW Overlay rnstrlct autsid~ of the :PUJ1, would provide fc"· a totol re~'u:rant 
froura~ aubstantially in ~cesa of the Ov~rlay limits. (WNNC! Opposttion State:rn.C4t 
4/14/09 ("WNNC St~1ement',), pp. 13~17.) 

97. Opponents alsO ~tate that removin~ the OVerlay would remove the M\y dis~~t·s 
cunent ban on fast food est!lblishrnents, which. they state, o:ftcm result in inqf.,a.."ed·litter 
aml other lltl.detirable impacts. (\VNNC Statement, p. 16.) 

9ft Opponent9 slate that o.dding up lll ~tix more restauranl.;; to the zone di,strict cb1,1Jd 
r;hangc the local rel~l-oricntel.i QOtnmt:rcial center into 11 tnajor dining aru;i ~~terta'i~ent 
d~tino:tion di!.1rid~ contrary to the ~umprehcnsive Plan Future La.nd Use Mai, arid· Policy 
Map designaliun$;. (WNNC S taterne:nt, p.l5.) They prupn~e instead a liniit of two new 
Nst!lurants in !he Overlay. 

99. Opponevt~ also state that remcwal ofthe Overlay from the PUJ) ~ea would 
effectively dc::stroy the enti~ MW Neiihborbood Conuntrcitl.l a\"erlay :iQJJe bec~~e (a) 
tlle PUb Site accounts f<>r 8()% t)f the entire MW Overlay area; (b) the rirn~: ponion 
of the overlay is dominated by restaurants, and as. a result that re:mainin~ Portion\vould 
be thnu.t va.c;tly oat of compHance with the Overl11y'R 25% litnitation.a•~d.(o) ~til so·little 
srea rtllmtiniQi in the MW/C:-1 Zone District and ultight of the ex~l ofOvcr.Iay 
noru.'J.nllplizmce that woulrl result from rernovin~ the :PU.D's portion of~Gl Overlay, 
OWI1t'lr~ of the remaining 11ropcrties would ha:ve a ~ng case for <'~~king the Z~~g 
Cmnmission to change their zoning to C-2·A and clilllinatJ.ng tlu:: MW Overlay 
HlLn~hcr. (WNNC Statement pp. 16-17.) 

I 00. Opponents stale that chminating the MW Overlay from lh~ PUq would be 
inconsistent with tlu~ Rock t:reek Elem~o~.1t C'ff tho Comprt:!lleuliive PlC~n~ .which rt;~u~zcs 
the value ofneigb.lx)t·hood commercial overlays in prote~tiug Ward 3 neigbborbi>ods and 
calls tbt consideTHi.ion of additional overlays to ensure that new development ~'i~ 
responsive to cornrolUlity ooncern.,~; !lbout bwldms heights., huffers. o.nd .~tidus 
b~ween use~_,, (WNN'C Stat~uent, p. 14; ActionRCW·l.l.A, 10 D.9.M.l:t '§~30t(17.) 

l 01 Opponents concur with CllunQilznernber Mmtdtl.son'a statement that remo~. tl'Le 
Ovt:rla.y by the PUO ptul-:c:l\1\ would destroy the neighborhood co:mm~rCla.l overlay· f9r thl:l 
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Macomb Wisconsin arcn. and would ~;et o. precedent that would jeopanlize overlays 
elsewhere m th~ ~ity; and that evc:-u where there is a change tn zoning, lbo rtio 'must stay 
within the maner-of-rigbt parameterR of the underlyjng zoning. 

102. We have never aw11rded to a PUD a complete waiver of the provisions·of an 
applicable Overlay District. In cases where we have provided any relief from speoific 
Overlay requireu1ents. we have awlied the criteria nf §1304.1, including th'< 'or,iteria'of 
§1304.1(b) as to tl1c exceptional ~~rc.um3tances reJalingto the property itselfo.r to 
c\ionomic or physical conditions in the immediate arc::a which justify the ~tion Qt'. 
waiver, and we have been :mindful of the requiremenL of §130).1. (See, 7.C·OrderNo: 05· 
37, l/14/0&, FF 44, 48,49 and 7'2.·74, and ZC Ort.ler No. 08-08, 7/14/08, I:F 'itand.4S·5~, 
c:;pecially FF Sl.) In 'l.C Order No. 05-3'7, we staled that the order wa..;; not to serve a~ a 
precedent in other decisions. · 

103. The Applicant hils notprovitl«l. in±brxnation p\mmant to the Overlay.·¢~a. 

104. We ti.rul that removal of the MW Overlay frmn tb~ PUD Site would f)ot be 
consistent wHh the intent and J.1Urposc of the OVerlay. We find that it fails to:comply with 
the Overlay iu the tbllowing respects: 

a) The proposed PUP docs not use th.e·mattcr of right height and .FAR JilW.ts of 
eitl•er the existing C-1 or the requested C-2·A zoning as guidelines f~r tbe ·pun~ 
contrary to § 130' .1, 

L) The proposal to limit Nstnursnts, bars, etc. to 20% of the linear stree~·frtmliSg~ 
would allow a toUil linear footage in the: MW Overlay Dishic;t subs~tially in 
t:JCcess of the MW Overlay's 1imitatiom;, contrary to §1302 fi. 

c) The proposed PUD does not include the MW Overlay'~ exclusion of:f.iSt fi.,od 
estub!ishm.ents, 1-:tmtrary to §1302.3. 

d) The proposed PlJV does nol1.espeet other C-1 use: limitations in MW. 
Overlay, c-.ontnu-yto §1302.3. 

e) The PT.UJI05al does not satisfy the criteria of § § 1304.1. 

f) Removal of the Overlay frmn the llUD properlie.<~ wo\ll.d ha~e.a gxa.~e impa9t 
on the rt."'nai.ning Overlay and would likely lead w it!\ elimination, COD,trary to 
§§2400.4, 2402.3 and 2403.4. 

g) R e~1ova.l of the Ovt'day would violate the intent and purpc~iSe!f o.f t~e .Zo~ng; 
R~gulattons and r~suJt in action that is inr.onsistcnt with the CO~pn~hcnsive'Pla'n, 
in violation of §§2400.4, 2403.3 and 2403.4. · 

AfPLlc.\NT'S BIOUES!EP RELIEF FROM ,ZONING REQUJBEMKNTS. 
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105. The Applicant requests the following relief from zoning requirements: 

a) Relief from C·2·A matter ofrighl height QJ.ld FAR requirements,· 

b) Rdief from lot uccupancy requirc:tnl:illts. 

c) RcJieffrom r~.quircments regarding the location aml amount of North 
Black commercial parking. 

d) Relief front Tt'lJ. uiremcnts regaruing the number of CCJtnmcrcial parkine. 
sptlt~ at the f'UD Site.. 

e) RelieffronLionding requirements for tlte North Bll"tck. 

f) Relief from loadin~ requir~ments for the Somh·Block. 

g) Reliefrrmn requirements pmhib1ting a conunorcialloading:~r.ivewa:v: 
through a resWeotial zone. 

h) Relief Lh;m requirements regarding tlle size uf mli'b out. 

i) Relief rmm roquiJ:ements regarding roof sll.ucturcs 

j) Rt:l ief from the prohibition ot· separate principal buildings' til~ a singl~ .lo~. 

k) Reliefti'om the bar to single· family townhouses o.s a pmnittcd new 
residential devdopmont in this zoJling category (application,. p. i 1). 

Kcguestec.\ relief {ro.m C-2-A matter of rigbt height gd FA& regttlrements. 
106. In addition to requesring that all of the Sit~'s oomme.rcial :zone fle-expaiided. ~ 
that all of tl1e commercially-zoned porbon of the Site be rezoned :fru~ .t-:1 to C-2~A. the 
Applicant rcque3ts Pt-'D relit:ffrom C 2-A mattP.T uflight zoning. 

107. As stated above, the maximum development tleXlbility that. we·.~a~ autho:rlze.in. tl1c 
c.?.-A zone district provid~ a height ofo5 ff'.et and FAR. ofJ.O includini up ro.i.O ~AR 
e(lmmcrcial. (§2405.?..) We may increast! tlJt:.<ic limits by up to~% under'appropm:tc 
drcumstances. (§240.'>.3.) · 

l 08. In support of its request, the Applicant states rhar the FAR of the qyersll ~.~ 10 
including the North and South Blocks is t. 99. However, the llroposed :bUildin~ :for tho: 
North 8lock woulU have a totel FAR. of:\.'R 1% with a resiclential FAR of3.06:.(Pre.'· 
Hearing Submittal,. 1 0/:l4/08, Appt:ndix B.) 

109. In ~;upport of 1ts request~ the App!ioa.nt states thai censtruotion ~f.! he groeery store 
WoulJ not be feasible without the fuJ1 l)l"OpoSed multi-fao:uly residentia) component., 
Applicant stntes that Pruject e:i:pco.ses beyDrul Lhosc; of a typical grol:e•.Y store include teu • 
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inch ~':tllipor trees: green roofs, Smattcars and 30 parldng spt~.cc:;. (2/19/09·TR·t;- 201.). 
The Applicnnt also citr:cl the costs of structured parking l:llln 11rban architect~'e, (5/20/09 
TR pp. ft2·83.} 

11 0, The Applicant ~dmowle<lged that a large tree size is ucedcd in mitigath '~' of the 
ldabu Avenue loading dock. (090520 TR pp. 4042.) 

111. The Applicant t.lcdined the Opponents' request for tht, Applicant's' PJi'P forma. data 
rhar. would suvpon its c:-.conomic feasibility claim. (090~20 TR. p. ~3.) The AJiplic.ant 
stal.cs that 1t ie '1.llldt't- no independent rc::gulatory obligation to proVlde its'fi'9aucial 
analysis of the projt.".l~t. (Applicant's Response p.17.) Wr:; et>ncur with the A:lipli<::ail~'.in 
thi11 rogard., but nolc that since the A.PI)licant bears the btlfdon of proof in llii~>' proo.ee4ing 
(:.ee Conclusil)n~ ufLaw _),it~ this position at its own risk. 

112 The J\pplk:mt states that the pl'oject would. be compatible witb the heieh.t. mt$s and 
~cale of surrounding buildtugs. 

11.3 ·1 he Applk:ant also states that existing housing ~Lock jn the area m~Y.:not be. 
sllfficient to sustain the local commc:rcial Qcnter. (Applioant's Response:, t1-··l 0.) · 

114. fhe Oppt~nents state that tbtl height and scale nithe proposed North ~lock·b~ildine, 
~ excessiv~ ::tnd arc inconslsti..'\J•t with the Comprehcusivc Plan, as dis~~n~~ed cxtensiv~ly 
above. 

ll S The 01>poncnts state that the presence of taller residential b11ilding,s m. the 
residentially-zoned areas in the vicintty of the PliD Site are not a juslific~tion f9r 
permittiu.e a PUD project tbat is taller than pennitted by the Compr~ltensiYc Fla.n:and·tb~ 
Neigh.burhood Commercial Overlay. 

116. Tho Opponents state Lhat the Plan's FuLlll'l': Land Use Map dt:si.grmtes the.MW 
Ov~lay area us low density comtn~a.l and the Land Use Policy Map ,(!e~igna.te$ the· 
MW Overlay area alii ~I ncighbo,:hood connntacial otnter. (WNN(; Statcntent w:4-ti H1ld 

Apt1cndix 1, Compn:hensivc Plan maps <~mllc:;gends.) 

117. Opponents note that the l<uture Land Use Map states· that the c~on f~t,llre 'Of 
low dt1nsity commc::rcial areas is thai they arc comprised primarily of ~ne- to ·~:ec-stozy 
buildings. (Leg~Jld, ruture Land Usc Map.) The description states that_ t~e p~dnmiruant 
uses nre retail) office and businesses. It docs not indicate lhat residentiaruse is 
appropriate. 

11 ~. Oppont:nts further state that ll1e Comprehensive Plan Implementation 'F.lernent: 
states thal decisions on requ~sh• for rezoning sball he gUided by the F1i~ire 41J.~ Use . .Map 
read u• conjunction with tbt- Le~ of the Plan. (luJJllcmcnt~ttion Elem.er:tl, p 25-.6; Wl'fNC 
Stal~ment Appendix U, I'· 2. ) 

1.19. In examining rhe Applicant's propoial fhr the Nonh Block. huiiding in the cOn.texL 
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of the Cclmprehensive Plan, Op1Joncnts state the fi·•llowing (WNNC Statement .pp. 4-n· 
and Appendix. JT): 

a) 111e future Land Ul!ie Map contains a 11peoifio street grid and :fuJlctions to 
pr~.s,~ribe de$ign.ated bmd uses on a block-by-block basis. 

b) The .Plo.n statt:11 !11at densities Within any given area otl the FutUre Land l]se 
M~:~p reflect all contiguous propenies oll a block. (Fram.t:work Hem~c: 
Guitlelincs for Using l11e Generalized Policy Map and ilie Futuro Land Usc:: M~p. 
,I c.; 10 D.c;.M.R. 226.) 

t~) Since the AppliciUlt's p'l'OpQsed five-~ory building. would be ttl~ o~y b!lilding 
un the North Block, Lhat block could not satisfy the desl':t'iption of••primarily:·(,)UC 
tl) three story"• build in~ ood would tlu::rcforc be inconsi:;t.ent with. the guidance of 
the Puture LancllT~e Map. 

d) The Norrh 'Block building's proposed 3.81 FAR and 61 foot high bullditlg are 
inconsistent with the Future Land Use Map. · 

e) Treating tht>: two·block area as a coD.soJida.ted PUD under the zonmg 
regulations d0t1s not cxouse compliance by each block with the Comprcbe.:wvo 
Plan Future L~:ttld Usc map. 

n Acceptlllli.';C of tho theory lhat a five--story bttilding is acceptable ·~n a lp.:W 
density arc::1:1 because C-2-.A. u1ay correspond to the Plan's low density d~tion 
would reverse the .Plan/:zon.t: hlcraro.hy and unlawfully allow zo~Ji 1hnits to 
define the Plan's density CC'IJ.t:&ories. 

g) The Office ofPlsnniQg recognjzed that in ll•is (;a5Q the Fu~ I.and·.Use Map. 
conrernplates only a small retail. office and service district Ylith u1ie to tPJ;¢e story 
build;ngs, not large b\l$iu~o; districts that tht>: llaiJlC low-density (:ou1111ercial 
d~i2nationmight indir'-ale for other areas- (090406 TR pp. 10-J.l.} 

120. The Opponents also ~•ate thnt tbe requested height and density of·the proposed 
Nonh Blnck building wuulrl result in unacceptable neglltive traffic and·.parking.impat:ts 
on rh~: suJTounding neighborhood, contrary to §2403.3, for the following·t.easons 

a) Una.cceptahlc nogative impacts are likcly to occur bt:eall5e ~be large. numb~r 
of residential units will generate lnffiG from the resi.d~·ts and frofQ·theJ.r .vj si torS. 
workmen, etc. 

b) In adllition, unacceptable negative impacts are lik.~::ly to ocour beca~ th~ 
Applit".Mrrt proposes to exclucle all comm~rctal temmt and.pa.tr~n .. patlcike fi1)m the 
building. despite the builtling's 30.799 square fe~t of .f;rOWld tlo.or retail sp~ce. 

121. 1'hc:: Opponents state that the PU.lJ Site is nul Metrorail oriented, since it,:is 
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approx.imatcly one mile frum the closest two Metrol.'3il Station~. (090504 'l'J:i,:p, '122.) 

122. The Opponents slate that t.h.e negativ~ impacts from the "North Building. a~:t: not' 
capable: ofboing mitiga!t>.cl unlcs~; the height and density of the residential ~ui1'l()ncnt of 
the h11i1ding are substantially reduced. 

123. The Opponents slate that reducing the hQight ()f the :Nnrlh Ouilding by t:wo flqo~s 
would decrease the height and density ofrhe proposed building, would brin.g the project 
mo.ce into line with rht:: Comprchensiw Pbu1 Future Land u~e Map definition:·,urtow 
dc::ullity commercial, w()uld ~uce the th::tnand for residential parkiDg spaces. ir1 the 
building's garage a11d would substanrllilly allcvtate the proposed building'~ ilcgative 
impacts on the ndehborhood. 

124 As noted above., To:m Orahan1. an indiv1dual testi rying in opposition.~q the project, 
introduced graphiu materials demom;trn.ting tbat the actual height of tbt PUO buildiri.~ 
including the NnrLh Block building would subsla.nmilly exceed the heigbt.~ ponrayec.'J..by 
the Appli~nt's trd.phic depimions. Since Applicant clid not attempt to rehu(ot cont~st 
Mr. Graham'~ te~~tisnony and exhihit., and Applicant be?trr. the burden of proof, we must 
con<:lude that Mr. Ora.hom's depit:~.ions wtte the mort:: ~curate. 

1 ~5. We find that tne Applit;<Lnt failed to supply pro forms data or any other sufficient 
credible i.n.fi)nnatton in support of ita olsinl that the PUD wollld not tn~ f~i!:!le without· 
the full n:~;1d,ntiat component and hos thel'efore f liilcd to satisfy its lmrden :of proof uzu:kir 
§2403.? .. 

126. We find that the abst~nce of an i.Qdepende-.tlt regu'Wory ()bUgation tQ proVi~. 
fmancial analysis does not mlitve the Applicant fi-om the § 2403,2 .regulutdry bl,lrden.pf. 
proof ra::quircment to presenl t'aNts in support of it~ ~laimed econuzl).ic juatiileation'.for the 
scah:.~ •)f the llUD. 

127. We fmd that lhe tlropolied North Builillni's 61-footheight and 3.8l FAR ·aX.~:e:t::!i .. 
the guidance of tht: Cn~nprchensive Pbul Puture Land Use Mlip read 1n :c~njuncl~m with 
tho text of the Coruprchcnsive Plan and the C-1 and C-2-A Developm£~nt. "Stan!laJ:cis of 
§2405.2 of the 7.mtiug Regulation~. 

128. We find thal the proposed fiv.,.story, primarily rc:sjticntial North ·~lock lmilmng. i:s 
jnconsistent with the low density cmnmercia.lland use t.lesignation ofthe:,1006 
Comprehensive Plan Fl.ll:ure Land l T~e Map. 

129 11le Applicant acknowledecd that there are al~dy a number ofth~nlianda of· 
residentwl unita in the neighb•Jrhood. (090219 TR 174.) Ae<:()rditlgtoJl~-t'artY··~ 
Sl.JPI"'~'t. ~tl5UG figures show that the pop\:llation widlin a one ·mile radiu~ ,.,fthc-'Si«dc 
slightly over 40,00(). {090504 TR 39.) We find that redUCing the Jlwub~ of ~pos~d· 
Nm U1 Dlock residential units froro the propl)llcd 142 units to soml:l l~.se.'r quantity ~U not 
of itsolfjeopardize the succt:as of the ~onnoercia.l purti<>n of the pmj~'froro a:· eustuu).cr 
litandpoint. 
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130. We suggest that the Applicant engage iu smous discUS$iom• witb the Oftic~ (If 
Plat1niug and Upponenls in an effort to modify its North alock proposals in a mazl.oer, 
consi:o;tent witn these fhuli!lgs. · 

111. The lot Qccupancy <>f the portion oftbe PUD's c:onux)erciw zone buil4it~g.~ 
devt)ttd to residentiallJ.o;o is Elpproxilnat~1y 75%. For tbe C~JnlJnereial portio:ri,'uf the Si~e. 
tlu;l Applicatlt requests relief froxn the C·'1.·A zoning reqlli~ment that the ma....,.i_uium Jot 
o,;cupancy m the portions of the buildin~ rlcvotcd to resiclt=Jttial use is limited tn 60%. 

132. The .PUD application filed May 16, 2008 offered to l'let aslde &%' ofth~ gross tloor 
area devoted to r~idcntial use, or approximatelY 13,184 square teet, as. affoitlah)e 
bo~ing. At the May 6. 2009 h~s:rine, the Applicant tai.~ed this offer to 10%. 

133. On May 15.2009, tht Di:stdct of Columbia proposcdjnclUSiO.na.ry tC~r4ng(~lt") 
rcgutadom lbat require bigh·rist: developments to provide 8% affordable hO'USing an<,t 
low rise devdntnncnts to providt: 1 0% affordable huo.<iing. 

134. Tht~ proposed IZ regulalit:ms include provisinns contr<>llins adruioi~;tration of the 
affordable buusing. 

13S. The Applicant's initial offor c:>f8% afford~ble housing is thf3 JitJnint~ amount 
that wuuld be required by J7. for a hi~ ·rise proj(:ct. Its revised o:fft:r of 10% ·~ the 
mininwm antO\l,Dt allowt'd for low- rise developments and only 2% .01ore ~~~the 
minimum that would b~ I'f'.quirod tor a high-ril>lo d~clopment. The: a!lplication does Mt 
addr~ss issues of admjnis.tration of its affonlahle housins:t units. 

116. The ApplicanL testified that the lQL-.ation ot· affordable housing wo.ul~ be u.n~·lhrmly 
di.~tt1'butcd in the Noeth BlQck building tn the extent possible:. (090219 T;R ~t 144.). The 
Arrplicant was nol !tblc to address~ si?.e of the units. (090Zl9 'T'R at 15'8.:) n.~. 
Applicant did notl'lrldress tho duration ofll1c afl:orde.bJe housing. 

13 7. The OJ:II!OLltnts state that the Applict~nt Js seeking a pc:nnanent il:lcr~as~· in. tbc 
J'l"O.iecfs FAR hut has cmlyotrered to maintain affordabi1ityfor 15 years. (0905Q4.TR 
168.) 

138. The proposed IZ regulations are not yet in ~.IT~ct. Therefore, iftl;lt:~Appli~t 
presents u.or; with a Notth Bloc:k prop()sal consistent with our findings in Uii!i caso and 
reqlleRrs and obtairu; a waiver plll-suant t() §:Z40S.4 t() allow 7S% lot oet::J,IflllllCY on'the 
Nt1rlh Block, such waiver wilt constitute a zonit1g fl~bility award tmcledhc ~UO 
regulations rather than l:lll automatic e.nti:tl~It~nt undCI:' the lZ reg1.1llll.iou. As such, we may 
impqsc oonditions pursuant to §21108.6. 
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t 3 9. We find tbat i ~the proposed IZ rtlgulations become effective !IS they ·~ere 
pu.Jpt:7Scd on May 1:5, 2009, the PUtJ's pruposal to offer 10% of tho gross tlo<:l~ l'!JCa.of 
1111~ residential porti(Jn of its building for affordable housing is th~ .minimUl'll ~~~~ thli.Uhe 
u:eu1atione will requ:ire tor Iow~rise deve-lopments end ex~t:ds the minimum rt:quired 
ltwds for high-rise {lt:velopments by only 2 percentage point~ .. 

140. Wt find thai' provision CJfaftbrdahl~ ho'U3ing·despite the absence of.anyr~::auljltory 
requircm.ent warranls granting the AppHcaut1s request for a waiver so as to .aUuw 75o/u lot 
occupancy by an ~pproprio.te Nonh Block building. As ('.omUtions of this awatt.l: 

b) 

c) 

d) 

1l'Le ApplioMt shall s••hmit a detailed dc::scription oftbe loc~tinH within the 
project of the affonlahle housing units, which l!ho'U be unifom.tly 
clistributed on all flool·s a:nd all areas of the North B!O(.k b11iJdjng; 

The llffordablt: ltousing units must bti nf a size and quality ~-:o~npa:ca.~~e to 
the pr~ject•s oilier residential units; 

The project's am,rdablo housing units ~hall be managed ;n a~oo'r<ian~ 
with the rules seL forth in the Inclusionary :toning reg1..1h;f ions· pubbehed. in 
the D.C. Rcgiste:r on May 15, 2009, and 

The proj~t.:t :.hall maintain l 0% affordo.ble bousine fin the. 41ltation ~f ~e 
. PUD. 

141. We find mat rt:lying on the PUD'11 <1ffordable hoU$ing uffer IIi$ a ~a.&ls for 
eJCJl8.n<bng lot o<;cUpa.tlC)' in exc:ess ofmal.ter-of·right zoning l"tl(luiremcn~·pre(!l~es 
reliance on the SaJTlt:: dement a.~ a public bt:ncfit or £Unenity tu Sll{~}JOrt additional·~Ucf. 
(See ZC.: Commis!$iuJl Order 943, Dowulown Dcve1Clpmen.t OvClflay Distrjot :Pinal 
Ruleznsking, July 26, 2001, p. '~, wb~ we: d~lined t() pl't!Vid.c that a 0.~ ciensiiy·bunu .... 
could be eligib1t: fo.t transferable d~vdorrrncnt rightt since:: the: density bonus altelhl)' 
constituted 11 development incentive.) 

Relkffrom RegyJ.reuasnts Regarding tbll f.oci{ifkD gd Agw1mt ofCemm.erCi!J 
b~, . . 
Re!kt" rrom r~gu;rentents rS!at'djD,g the I0£1.fion~ond !!B!!tu•t of sg!mJJercial·par.king 
for the N()rtb m"'~k. 

142. Applktlllt requests relief froro requirement of §21 00.1 that all ~11ildin~ ~rectCd 
on o:r after May 12. 19!>8 must beirH)vidcd. with parldng ~paces to the e,xient S.f!P~ified in 
§2Hrt ex<;ept as pro ... ided by §e 2102·210~. 
14:1. Applicant reque.<~ts approval to loC1:1te in the South Block geu-dg~:_the co:tPme~cial 
parking spooes requin.·.~.i to he U1 the North Slnck building. The Appli~~lt stat~ ~~ ~ucb 
approval is ordinarily granted ~ a special ~ception Wlder §2116 . .5. The Appl~eant cleni~ 
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that this pcopoaal WQuld au versely inlpact residents of Ordway St1-eet east of Wisconsin 
AvenUI:l m street ptu'king elsewhcro in tbe inunaliatc area of the PliO. 

144. 1'he Oniway Street Neighbors oppont:nts of tho project srat~i that lQca,ing Norih 
Block. ~~nmmcrciaJ parkine l:U a point remote ilu1l1 the N<>tth J3lock. willlca.d.J)a!;ro~· of' 
the Nn•1h Bloo.k commercial t~ants to tend lu p2n·k in from of their homes on Ordway: 
Streer, particularly if a :otopligbt i$ installed at Wisconsin Avenue and Ord~Y'. tnak.in~ it 
easier and ao.fer to a.c:.cess the cast side of Wisconsin Avenue. 'l11ey al~o contend th~:~t 
traffic on Ordway Str~e:l will increase as drivers prooeed down tlt~ street loo~ng ft,~r 
patkin&. 

14~. By letter to th~ C'..ollllilission dated May 19, 20097 twu O!)ponctlts o~th~ prttic~t 
«lisagrecd with the Applicant's statemenr that approval to lOt....ate required pat~g.i+i a' 
separate btl.ilding's parking ~rage is unUnarily granted under §2116.5. Th;:y stalt:rl that 
the; sccrn:m is limi!t<.&t to allowing acc.es$nry op<m (eurfa.ce) patldn&, and proVid~ lhat 
open parking may be located anywht<-~.e on the lot or elsewhere by special ~~t:ptio.nifit. 
meets the cmteria of §2ll6.6.ln s.cklition, §2116.7 ~tabli~hes that in gran#ng a §2116.6. 
special exceptiun for the location of upen parking spac~, parking on adja~~t lotS or lot$ 
s~parated <mly by an alley 1s prefm~l. 

146. Sy lett.t.'1' hand-delivered to the CoJl'liJlietrion on May 20. 2009, the ~Jti,lic~t <kles 
not conrest tbe upponc:nts) May 19, ?.009 conclusion~ thlll §2116.6 does not nutbolize 
acconunodttl i ng required North Rluck conunercial park.int spaces in the Soulh Bloo.k 
garage. 

14 7. W t: find that §2116.5 doC$ not pr()vide a legal basis fot allowin~ tl~e Appli~ant ,to 
locate wquired North Block L'.01nmcrcial spaces in lhe Soutb Block buildjng underground 
garaee, 

148. The opponenu· May 19, 200!) letter al£o st.ated that §708 aru.l §7'0 oftb~'Zo.ning 
Regnlations prevent 1.be .Applicant from loc;al.illg its North Block CliJllll'lef<?iw pa:rlciiig in 
tlw ~outh Block gar.tgtl.'l'hosc sections permit the DZA., by speciHI ~cephon. ro;allow 
a~;~:~!i>ry parking !ol1Juc~ on a separate Jot in C-1 and C.:-2 zones, tt.:!illed:ivoly, Howevi::t, 
they require thar tb~ separate lots must b~ within the same square. 

149. ~Y its lettt~t ufMay 20, 2009, the. Apt1licant does not I..IOlltcst the opp~nents• May. 
1 !.1. 2009 conv.\LL,i0113 that *703 and §7.30 do not provide a lc::e,a1 basis for·auowmg 
a.coesstlry paiking spaces to be locatc:d in a sc:para.te sq~. 

lSQ. We lind that since the PUD North Block buildio~ is located in S.q~arc 19~.0-N llDd 
the soutb 81o~k building is locat~l in Squnre 1920, tht: n~quiroments ofth(}se·~~tion5 m:e 
not met Wo thcl'Cfore find tfu:tr §708 and 730 do not allaw required North nlnuk 
COl.wnc:rchd parking to be lucated in th~ South Bluek garage. 

l 'i 1. By its letter of May 20. 2009, the Applivant $bitted its reliam~ to §240$.6 to 
justity 1t:. ~:ffort to k•cate North HJock comm~cial parkmg spaces iu the South Bloclc. 
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garagt-~ The Apphcant•s lett~:a adnnts that §2405.6 states That otf~street parl<in~.spac~~-,; 
and lmtrlit1g berth facilitit:S must be provided a."i otbenvise.prescriln-.d in th,e t,oning 
Reguhitinns. However, the Applioant points nut that the Section gt_'lcs on to say 'that "The 
Comm;ssion may reduce U1c amount of such racilitics dependint on the uses and the 
tocarir.m of the pr~jeet." 

152. Applicant's substiLuto argument raist$ two questions. Fi.J:st, is the ~9rity·~n 
apptove a request for a rt:du~;;tion in the amouJlt of"such facilitil".~11 limited·~ Joadin1r 
berth facilit1es, or d~s it also cover off-strtjt::f. parking spaces? We find that §2405.6,;· by 
its t:J(t,ress terms) allows a rcduotton in loading berth f~cilities, deilCnding on·~her~·th'c 
pntiect is located anc.l I he uses of the projP-cl, but not parldng !io1JI'Ic-.es, which w.e do rtc?t, 
heliQVC are "facilitic:os." We further fuulthat §2405.6 refers to the locatton and uses of the 
project. Jt does not rl:':rer to the location and uacs of the req\tited parking spaC.~$, ~nd: it 
does not authorize 11.'1 to allow required parking that does nvt comply with applil:ahlo 
Zoning Requiremtlnls relating tQ the location of the spaces. We note in this: com:u~qtion 
that the 1\ppUcaut'i\ PUD 4pplicatioll refeJ.Ted to §:2405.6 itJ connection wiih,:-its n::.quest to 
reduce the numbtt of off-street parking spaces but not in ct'Jinection with.chaueing)heit 
location, as to wlud1 the Applicant reHt::d solely on §2116.5. (Appbc:ationi·May 16, 2008~ 
p.l~) . 

153. Funht:r, QYal if §2405.6 did empower us to grant a ~uction in the 1:rrunber of 
parking sp11ccs btlow the arnounL otherwtse prescribt;"l{ in tho Zoning Regu1ation8, 'it 
would. be:: reasonttble for us ro grant a rcduotion to :ie:H"l (as proposed by tb~~: Applioont) 
onJy if (1) we actuaJly believt',d there wiU be no .net-41 for any spaces fox· the employees 
and cuslun1ers of the North .Bln~k rotllil because tbt~re i.s enough on-sn-t:cl parking to 
accomnwtlft.lc th()se uses withc:mt an adverse impa(:-\'. unloca1 residents; o~ (2) we iii fact 
recognizcxl the availability of the South .Block parking. We cannot in goud ·faith tidopt· 
the formcc proposition; and \l.Jt=: tatter would meanl)crmitting the Applk.at~t' to do 
int.lin::ctly what it cannot du directly\ ~ .• rely ox1 substitute parking m 11, different squste. 
(A.Jld even ifthis were p~rmissible, we would he left with th~ practkal question ohrb.at . 
w·ill happen tf and when the North and South Blocks are wtder tli.ITercnfo~n~p.)_ We 
therefore find tbat there is no authority iD tl1~ Zoning Regulations for us t9 a.Uow.tbe Pl JD 
to locate required North Block conunerc.~ial spaces 1n an undergwund gilr~g~ on s 
sq>arate square frum the building where !.l1e spaces ere requirt:d t.o bo lQ~ted, a.nilz•f? 
Ja.wfuJ rmd reasonable basis for allowing N()rth Block commtrrcial parking to be ~nll:cd 
to zero. 

15tJ. We :Drulthat §2405.6 allows u~ to reduce the amowtt of comm~~al park;in~ ·in .. 
the Nonh Blodc. so long as the ~.alculation docs not impl::l'm.i~~ibly rely 'qn. Somfi ·.Block 
garage p!lr'king. The Applicant rnay advise the Conunissiou as to the lllnQ.lUlt of' 
comuu:'".rcial pnrldng spaces thnL it b~li~;;vcs will a4equ~ldy servo the COI11Jfltltllial patrons 
anJ employees of the Nortl1 Block commereial t~nant~. It:~ cQnolusiOl'i·sbuuld'cilnaidertne 
antidpatcd llSes of the :No•th Dlock retail space aud the intpol1ance o.C p_;-otectirig th~ 
Ordway Street Neighbor~ and other SUJTOl.lnding 11eighborh.oods ftom: $1~i11ov.cr parkilig 
arttibutab1e to th~ Norll• Block commercia1Lt'4.1Ants. In this ~ga.rd, we;: note that the·. 
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Applicant slutt".d that a new traffic signal to be located at the corner of Mallo, Wisc~in, 
and Ordway would provide greatly enhanoed safety fur pedestrians crossing ~i~onsin; at 
that intersectio..1n, yet aleo attempted to address the concerns of the Ordway ro.sidonts. 
nbout parking in front of their hon~cs by saying that shoppers ore unlik.t:ly rn 'do' so in, 
ltght ofthfl need to cro:ts at tht:! d~tngerous intersection. 

Relle( frolll the rcggir'ed purnber of ~mmereialalarpg svaeeli !I· tbe l!YD Site. 

I S5. The Applicant request'\ relief froxn the Regulations' comm~dal parking 
requirt:Iuents of §2101.1 aud §2116.1. Under tht-: RcgulatJ.ons, the Pruject shOUld proYJdt:: 
commt.Tc.ial parking at the late of one sp~e for tlaCll additional 300 l<quare· teet of ~oss 
floor art::Ja and cellar floor ~J:M in c;(cess of3,000 !;quare teet. Thls shuuld ~tin- a•tota1 
of 93 commercial parldne spaGes in the North Block buildmg and an u vcrall totel'o(43S 
C(lU1Jl1crcial pc.rking spac~. Instead. the Applk.;:~nt proposes to supply no co~erci,at 
p<1rking 3Paoes in the Nur th Parcel garage and 388 commercial patking 3p~cee in the· 
St)uth Block garagt:, fOr an overall deficit II r 4? commercial parking space~ tor the 
project. 

156. The AppliC<Jnt :;;tatcs that its propm;ed commercial parking is adeq~te giye.n-'the 
Project's location a11d proposed mix of IL'leS. It cites the availability of pu~lic bus: 
tronsportation, irs position within walk.ing distance for many uf its future euS.romt:J.-s and 
patrons and its belit::f that mo.ny of the ground·floor retail us(:'; will not gene~ate "siand· 
alone'' trips but will be visited by individuals who nave alrtacly come to ~ .. site ~.Jr'thc 
3upermarket. The Applio;mt bases ir~ assessment of parking adequacy on ~ surv~::y of 
grocery stores in the WashingtOn Mt:t.ropolitan Area and w• rntail porking datl:l .fi·om'tbc 
from the Irwtihtte of Traffic Engixreers (<'lTJ:::") study for ~bopping centerS, Whi.cl1 the 
Applicant l":<tlls "general retail." 

157. TI1e Applicant also cites its transponation n1a11agemcnt plan, und.er. which·.thC 
ApplicWtt will ( 1) provide al. leMt 3 dedicated parking spaces for a car-sharing s~i;Vi.ce; 
(2) provide intonnation on Metrorai.t and Metrobus ~etvicc to ~ustome,:!i; .~d tcnopts, 
sud1 as maps and schedule.~o~; (3) provsde initial resMc11tia.l tenants with a $20 Smatfrip 
ctud; (4) pa.rttcipate in a n.C. RidDShare program. to the extent that it t:.ti~ts; (S) :pro~d:e 
bike storage. and (6) sc-~ a~ide seven spaces in t.he South Block garagt' pa~nc tbr the 
lhurteen South block ttt•artm.cnta and their visiiJ·,rs, as required by tm, 7.A~g regulations 
(which WOUld appear trr increase the shortfall to 54). Presumably lt.TIIJ ~S associated 
with the other sewn apartments and the visitors to any of the 14 apll!tni~l:S will ~e . 
aocommodat~.d in the remaining 388 spaces for commercial parking in~ Sou¢: Blo~. 
Finally, the Applicant states that these will be "shared" spa<XS: the same spao:.s ~twill 
be available !br !'!hoppers during the day may b¢ used by resL<tnrant-goer~ (primarily 
within the PT.m) in the evening. 

t SS. The Apphcant states tlJIIt trAtlSit oriented develupment is not l~~ed b? ¥ebior:ail 
station Oircas but o.lso incl utlt:S premium transit corridms and the city.• s· ''"Great Streets," 
chin~ 10 D.C.M.R 306.6. 
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1 59. The Applic--ant at.otes that it b::t~ uo obligation to couti.nue to provide parking for. 
hus1nesses and ,e;sidcnts outside the PUD, 

160. The Opponents state that the Applicant's proposal that aU of the 124 parking 
spaces in the No1·1h Olock garage be x·p,~cd tor the residents of the Project's '1?.4 \lnits 
prov1des twice th~ residential parking that tho Regulations require for the No~ Rlock 
buildinA's apartments. Some of those spaces could instead he reserved to' supply a portion 
ofthe commercial parking required for that building or shared with oommerc~al 
customers dllriD!! t.hc day, resulting in ~ m.ore efficient U¥~ of limited parking :spa~. 
ODOT testifiecllhat North Block r~idential parking shouM he ''unbundled/' so 111~ 
residentialw1ib; would not neces.~ly include a ps:rking space. (090106 TR t)p. 24 .. 25.) 
To the best nf Clur knowledge, tht! Applicant bas not at~~~pted this proposaL 

1 61. Op.f:."1nents also point out that the Sste ;.s not M~::trorail accessible, siu;t:".e it iS 
a:pprox.im~•lely one 1IUle from the closest Metrorail stations. Tbe Compreh~.u~ive P.l~ 
reco~c:s that~ to~~~ mile ts e,enerally used across llte ljountryto define lh~·wal~~ble 
radius amund each station. tO D.C.M.R. §306.8. DDOT considers MetruraU accessible 
to mean lhat there is a Metror~iJ station within ont" ... balfmile. 

l62. Opponentslllso State that existing bus service has not been effi.cienl~ .. and ~~ 
sou1c:: ofthQ bUG routes relied on by the Applicant 11nd DDOT run only during certain 
limitl'\d hours of the day. 

161. The Applicant•s f!TOpO$a.ls r<lgarding pl'Ovision of bus schedules, mapa and 
SmarT rip cllfds, partid..~:tation in a. potential R i•leSharc program and s•lJ.WJying bike 
slor'a-!-,te arc welcomed, but th.c3c JIUnor reliefmtasures do not adequatelY,btLio.nce·o~ 
(!(.Htnteract the PUD'!o: ~\·h~tantial parking deficiL In order for the Commission to approve 
such a substantial shorlfall in p4rkin,g., we need Lo be satisfied that there ·will be a 
meaningful parking oonb"Ol plon With teeth i.o pla.co. Inlltead, we knuw al~ost no~ng 
about how the spac.~e'o will be a.dministert!d. Questions about parking .managem·ent 
include but are not limited to the followine: Will the "free parking"' be: tiinb.linlited7 Will 
shoppers be able 1.0 stay longer in the PUn lot for a. fee? Will rbtlre be va.19t par~g in llie 
site to improve efl:iciency'! WUl thert:: b~ a 5eparate area for c:JIIilloycc pQI!cing? WUl lhe 
parking on the second level be fur tha groc:ery store only? Wilt parking .OCJ:Upants n~t:d to 
get their parking ticket validated by a Pt ID tW1il store? Huw will visitorS. to PUD 
residents be:: validated'/ WiU the PUl) att~pt to control thcJse who go ~ ~ non-l?.liO 
business frrst) before stopPing ar a PUD business to get their parking tick¢! vali<l~t'ed'? 
How will they make the conmnmity Npac;cs available and L".C:•.ntrol the 30~space.luhit l'in 
spaces ~o~c::taNide for non-PUI:> au1ivity, a,nd tor overnight? How will the. Applicant cmittol 
commuter t-,arking'! 

164. Opponents also state that currently there 'ire 114,628 SF of ret!W/c.omtti~iaJ 
space on the North aud Routh Bio~s, 68,222 of which is •·active:• Tl:it! ~xisting stte 
contains 278 parking S1lACts (233 on the South Dlock and 45 on the N~l;fu Dl.(>Qk) sOrving 
the current commctcial and offi.~ tenant~. Althou~ many co~er tbe A,pp~;~t's 
grocery store to he1 ~'Ubstando.rd and the ApJ)licant hils kept a substanl1afamoW1t ofi~ 
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existing Sooth Dlock retail sp~'~ce empty, by the Applicant's own ttaffic study (May 14~ 
2008 PUD Snhmission), the Giant parking lots are already filled beyond their p:ra.ctical 
capacity during pctlk evening llL'm.r~. and neighborhoud parking is already oon~ted. '!be 
Applicant pmposes to a.dd only 11 0 commercial spal:es beyond the exiSting amount (only 
80 if the:: iO spaces set aside fhr non~ruu shopper!~ <md residents parking ~ai.:ly fur the 
night axe avai.Joble for tbese U .. "iCS during the pea1c evening periOd), in the face of' (L more 
than clunhling of the amouut of active retailleommr:rcial in the PUD 111·ea. Mot.cover~. the 
grocery ~tore will be tripled in sized. and attract vuluiDe :;hoppers w.hu ·will;incvita:bl~ us~:: 
their cars: The Applicaul views the size as an approximately doubling, since the cwt.~t 
groce1y store ( 18,500 squaro: feet) and pbsrrn<K:y (approximately 8,500 square feerf ~:Ul 
be:: combined in the new Sooth Block superml:II·ket.. However, the suh~tantial.dupUCa.tion 
of' products in the two lil.nres todny will be eli1uinated, so that probably thcj~pact i.Jr 
tc.rm:. t)fprodu~ts avail::thle and trips generated will be somewh~ ill hetw.ceo; two·and 
tllfl:c: times. This int~rr:m.~~e in activity will adclLo neigb.bQrho<>d parking copgestion, 
J)articularly bec:aust: t·hc Applicant's current upen parking lots will no longer. be broadly 
avnilabte for patrui~ nfthc non-.PUO oou1mer<lial establisbmenl:-;. 

165. The Appliuaut is offering to provide 30 non-PUD p111·king spaces for commi~tity 
parkinjf' and for nvcrnigbt parking. The Applicnnt states that these 30 spaces wili'l:l~ 
avo.i1sb1e duru1g non-peak times, such as cvcoings, but the:: Apt1licant ClllTe~tly p:R1.~id~ 
40 community 11arking spaces for up lo 3 hours during all hours. Tbus, the riew P!'lr~in& 
plan would rt'-~.lucc th~ community parking spaces by 15 pt:n~ent. Also1 tije Applicant was 
not able to !-~Late precisely what tim~ ,lf day the 30 space-s would be available lin 
community parking. and when tht: :tO spaces would be e·vailablc tor overnight pru~g. 
(090420 TR, p. 77.) · fhe Oppon~um state that these spa~~~ mu$t be available clw·i11i th~ 
restaurf•nt peak. in order tO relic:v·e the demand for on street parkin~. Mo~v~r, giv~ · 
currc:nt tl..'ia.gc and demand, the: 30 spaces, even if avttilahlc during the reshrurant .peAk.· 
would he fur from a.dequ~l~ to prevent negative impact on the community and locul 
bu!Sinc:;sc:;. 'fhis situatio11 will be aggravated ift'hel PUD conta.ins. a. subst~lfltial'ntimber of 
new restaurant seats. 

166. The current :fivt: restaurants outside the PUD generate upwaut>~ of)OO ·co.rs during 
peak evening hours (bl:LSed on Opponent te~tiu,ony, survey oftiv~ non-PuD r~Sta.uranrs:· 
and ootimates using data from the ITE on c!ltls per sco.t iP the restaurant.' Man~/ of these 
cars PD.tk in the u~rby Giant patldng lots. Without off-street parking, patrons of;rhese 
restaurants will Jnok for pQf.long on already C1'0Wdcd neighborhood lOtr~ct~. or if 
discouraged, will stop coming and these restaurants will lose hmsiness,.'~ployee'S w~ll. 
Jose their jubs. and the city Will lose tax revenues. See te.stim~my of Pct~ Pastart, owJier 
of 2Allly!1. TI1e opponents showt".d a video c.t the May 4, 1.009 hcllrinA.W):lich 
demonstral.ed how patrons of lhtl>e husincssell have C(Jtll(! to rely on the .Giant Jot:., the 
livelhu:iis of non~.PUL> rerumrams, and tho «>ngestion ou ueishborhoo4"streets. 
Op1l0nents are concerned tl1aL adding 300 mor~ cars h·• already crowded stre(lls will.crcnte 
Hl• lmpos31blo situation i.u tl1e immediate community. 

167. The Opponents also atate thattbe AppJiL~nt'.s connnerc:i'al parking is no,t adeq!late 
to cover its own groc.:et-y aod other retail busii)C!'is. Under the Regulatiuus, the Ap'J)J~c~t's 
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parking tor the c::ntire PUD is barely ~nough to cover that which would be n~.essaryit:tho 
entire site were:: a grocery S[ore. However, the PUP has tbe c;haraoteristics of 8 

neighborhood shopping center, which generates much wore demand for parkin~ pe.r 
square foollhan a grocery store. Had the Applicant appro11riatc1y used data fohi 
shopping ~.:t":ntcr, they would have found that their park.iue; plan is '6 spaces .ft:wcr than is 
necessary (o ~atisfy their own parking dcmlllld. Moreove.r, the PUD could have up to abc. 
restauranLs rhc size of the ne=u-uy Cafe Deluxe, and this restaurant demand for spaces 
could mak.t:: t11c parking spact! ll¢·ficit even worse. 

lt)S. n,c Opponents state thai the addition ofth.est: restaurants to the five. a,lready.thcre 
outside the PUD will surely tum the area. into a resta,mmt entertainment center, and=w.Ul 
btl f11r from neighborhood sr:rviug. Today, almost two thirds of the cars in thciGian~ lots 
during the cvenmg are not lhun Washington, DC. (090506 TR, p. 148.) Mnrc restaurants. 
will muy increase the attrllGU'VaJeS3 of this destinal·ion to out ofDi.slticl visitOrs. Th!i'!Se 
vh,itors come by autom1.1hile. A suburban size supennarkct will also ·attrnd shopperS' from 
beyond the immediate ueighborhood that the Cmnprehcnsive Plan intlil-:atcs .as the 
appropriate service ar~ for a lowdensity cornnu::rcial center. 

169. Opponents point out that a large builc.liue facing the PUD Site is l~4ig co11:~err~ 
to at least 100 lu.xu.ry apartments. Consistent with the existing It-5-0 zwling it will have 
only 37 .Parking sp~s. Opponents state that· this wiU ®d further to neighborboo4 
parking congestion. TI1c: apphca.nt states lh~t the parking impau.:ts of the conversiou:are 
not material to rh~: PUD apphCBtion bet~use thoso residents have: r1o tight to pari<: ·on the 
PU!J property. The Opponents respont.lJ·hat Policy RCW-1.1.1?. (10 D.C:M.K. §23:8.13) 
seeks ro ensure that land use decisions do not exacerbate conge~tion and ,parking 
problems in <llready-congested areas. They state that Policy RCW-1.1.12 also sta~ thl'll 
mitigation plam; conaider not only the project under consideralion but thc;fo~ulati,ve: 
impact of oth~rprojcots that may al~•) impact the community. The Zonill.Ji~ Commi~~-iutl. 
and the Ofii(:c of Planning must coiJsider these impacts as the: Applicant:is·.askingfor 
substantial :toning relief ss part uf the PUO. OP stated at the hearing tha,t it was Still 
treating Ill~ building, under he"dV.)I renovatiOn QS part oflhe CODVOTSiOn, 2S empty. 

170. Opponents testified th~t neighborhood parking has become dlffi.euJ~ paJ1),i;ulatJy 
ba:,ausc ofth.e substandal rtumber ofrestaurants now operating jn the MW. ov~rl~y zo~. 
111erc are also thousands ofe-.tistin.g residential UIJils it1 the neighborh~il:.(0902l9 TR,.p. 
l74); mnny of these are in apartment bulldings lu~ated in rcsidentially-~o~ed ~~ or. 
near Wtsconsin Av~:mre and lack adequate on.sitc parking. Residents of Ll~elie buildings 
also try to find space ; n the Giant lots. 

171. Opponen~ al.'e ~.l~o concerned about lh.e loss of parking on De!-el.•llorhood.~tre~. 
due to new curb euts nn Idaho, the adequacy nf Tdaho to aceo.rnmodate 1:wu way bus and 
truck traffil~ if the CoDUIUssion accept!~' 1he PUD 's proposal to change:: it f~'om o~c way to 

two w~y, Lhe wide new curb CUt thai the Applicant requesrs to ~WGOnun04a.tc large 
delivf'lfy Lmcks to the Giant's loalling dock and the loss of Lwo or three! s~eet pal-king 
spaCI:!S if additional street uuck }l)ading is required on tht: North BlooJ~,d~ to loadiDe 
llol~k inadcqua10y, as the PliD Applicant bns suggested. (See Applicant's truc.k 
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Mauaec;mcnt P!an, Pre.l:if'JtriLtg Submittal Ex. :E, p. 2, ~5 o.nd 1R 090406 J.lP· 9'1:, 91.-9~.· 
and 112-113 .} This will acld lo the parking deficit in the Applicant• s pht.u. 

172. The Opponents also iitatc that the ApplicanL's parlting plan doo~ oot a(kq_uately 
account. for the parking n~e:.tl.'l C)fPUD employees aml visitors to PUD residei1t.<ii: 'Ibis 
Hcklitional demand funhel' exacerbates the PUD parking deiicit 

173. The Opponents state that the Applic.ant's parking plan has short.d).arigcd the 
L:mnmercia.l parking to benefit the Applicant• s housing project. This t:nuld b~ rctnedi~ 
hy eliminating tWo tlums of housing on the N(nth Dlock (62 uni.ts) ao'l hy p~vidirig ·only· 
one residential parking spa<:;e tor every .2 renutining uruts. as required hy the Zonin" 
Regulations. These rtWislons would enable tht: 'PUD to free up 93 spac~ on the NOrth 
Block for oommercial11arking. This would su(Jply tho number ofNulth Dlock 
~~mmcrcial parking spaces required by the 7.nning Regulations. 

1 ?4. We find lllat c.'tisting parking in the PUO neighborhood is congestctblnd is.~ely 
to become worst: Lvith the addition both of more occupied retail space:' and·reStaur~ts in. 
the £-IUD and a~·, a new non·PUD COJu.lc)minium building wilh lhuited par.king d:irecJdy 
noross Wiscunsin A venue fi'om the PUn Site. As ;n many oth~ respects in this 
application, thc[e is a tension that ~uUletimes rises to the le·~,;c-:1 nf an internal conflict .ur 
inconsistent~y between the proposed si:1.c and density of the PUO and the r~quest for:.rdief' 
from vario1.1~:~ re.~rictions, in particuhu tl1e number ofresta.urant<~ to be petmitted iii.· 
nddition to lho!le that would be permiLL~d with the Overlay, on the one htm:d;· and the 
facilities lo he provided to the neighhmi10od, including parkitif,. 

175. Thi.~ i!'llikcJy to be aggravattltl uy loss of on ·street parking on.ldnho':Avenue. 
Applicant has proposed that IdtiLn l1ctwccn Wisconsin axul N~ark. which it curreu'tly 
one·w~y towards Newark, bel~(unc two-WD.Y and serve as Lhe primary acC,ess and 'e&i·e.<i~ 
roult for trucks heading for both 'N<>rth Blook and Sol.lth Block loading ~eilities .. :rynoT 
~mlorsod this proposal, notirlg that IdAho was suitable for this use becauSe· it is SO feet 
wide. When several oppt,nents tc::;tlfi.ed that in fal:r Idaho i3 only 36 feet\ville ou ~oth 
htock5 abutting the PUD, nnor satd it would make it~ own measurement. and ~:CV.ert to 
the Commission. It has nut done so. W~ tberefl~I'l' .mu.c;t ~sume that Idand i~ 36 feet 
wide On these blocks. ll is apparent that tWO truc.:ks or a bus and a truck pa~Ring each 
other on Idaho will no I: lt:a.vo room for parking ou both sides, as it is no"'.~ 'This idrue 
even 1f the contingent plan by DUOT and me A!JJ)licant to ha.ve a curbside: loading 11:rea 
on the Non:h Blo<.-1 is nat put into effect. If it is, there may not be car pHiking on.¢lther 
side. 

l'/6. We fiml that the llLiD has no oblie,ation to provide parldng spacc:s. tor non::.PUD 
residential or rc:tail drivers. At the Saine time, we do not ignore the sub$(itial po~itiv~ 
impact that usc of tho existing lo1s hM had in preventing even ereaLer nei.gbbQrhood 
parking wngestion, and in protnutlJlg 51llall businesses in lhp community: outside the 
PUn. We are concerned aboutll.te adequacy of parking t1.1 l"lnntinuo to suppon.these 
b'u~inessc:$ and about the immt:ldiatc community that will he negativelyimpacte.d. This is 
related to our consideration uf whether the Applicant b&$ proposed suffi~jent ~enilic;~ 
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and benefits to the connnun:il:y to justitY the aubs:tan.tial waivers llDd zoning r.:.h~nges it, is 
st:ckiug. (Sec our discussion below.) lt is apparent from the comments ofru~rty in tbe 
muununity that both pHr.Jdng and the effect on ~ i~ting businesses in anct uu~side tho· 
'Pl JD arc: major concemN, and that additional parking above and beyond fhat required fQr 
the PUD is perhaps the most important alllenily lhc Apphoont could offl'\r th~ ()o~~ity. 
Instead, it has askt>.C.l h) be allowed to providt: l~ss than is required uruler tht Rcgulatioos. 

177. We find thallht! Applicant's propu~als for commercial parkb:J~ an: no~·adequ'ate in 
the context of this proposed PU 1) in this loc:~:~tion, and its request for n:lief fro:m the 
parking requirements should not be granted. We believe that the Appli.cant·~ rem~y 
the iruldequacy eiTht:r by providing the amouiJI nf commercial parkin& required by the 
Zonin.q Reguhtlinns or by providing up tn LWO hours of free comm~cia1 parking for non-· 
PUD users willu:mt limits as to the numbt:'r of spaces or the time of day. · 

R.eUef from loadi9g rcguiJ:emeDh; for thebqrlh Block. 

178. Ba.."cd on the square footage;, of retail and residential, :r.oning regulatU>ns c·itll .. for 
one S5 f(Jnt berth and one 30 foot herth to serve the North Rlock building:· The Applicant 
asks flu· relief to provide two 30-fOot docks. Initially, the Applic\l!lt proposed thaf.when.a 
55 fi1ul truck delivered to the: Nnrth Dlock. it would siuatlly stick out onto the sidewalk by 
25 teet. 1n support of this pruposal. the Applicant nulec.~ that the sidewalk wquld be.'wid·e 
~•1nugh to permit this and slill allow podestrisns w -p~tss hy without being fof<Jed int~ the 
mrect. The ANC, bOWf!vc:::r. established as one ofthc:: ~~onditiona for its apprt.,tval tha~ no 
loading for the PUD take place oo public spa<".a. lt is not clear what Applk~nt's ou.nent 
position is on this tn<~ltcr. There is a suggestion that it would simply ban .5 5.-foot tf!l.Cl\S, 
as part of its truck JUana.gemcnt plan. Since Apj)licant also asks to expand ~1c aUo~ed·· 
retail uses from rhnsc pa-mittcd under C-1 to iodude those permitted und~r. C-2;.A,. and· 
since we have nevc::1 gotten an IUlSwer from OP to the question posed by Mr. EspenScheid· 
of CPCA as tu whethQr the use limitation u fthe MW Overlay other than .tlibsc hn:vblg to 
do with food <utd financial establlslunenlx would continue to apply 10 the PU!J. \Ye·.could 
have no con1idcncc in this oommitmt:ut except for our decision, ahnve. to continue tO 
apply Thti lestrictiQns in the MW Overlay. Even so, there is no a.'IKuran.ce that t.h.e 
pennilltld uses will not oecasiomtlly need or want deli veri~ ti-om a 55-foot tnxck:;: our 
analysis is made more diffir::uiL by the tact that DDOT didu•t estimate the kinds O(reta.il 
that might ocoupy the North Block or tho ttUlllber and kinds of truok deU~es .they JJ1~ght 
gc>.ncratc; ( 4/6/2009 bearir•.e,, TR. 227) and we are additiunally concern a~ ~y the ~ct the 
Applicant and DDOT arc:: eoing to monitor North Block loading fur the·~ 90 days !'lf 
full operation and con.sid~r at that time whether to start lhe process to add· a d~q,ted 
curb:sidc loading zon~ uu Idaho. {Pre Hearing sublllittal, 10/24/08, Ex. 'E; p. 2, 1iara.gi'aph 
5. 

179. Wr: find that the Applicant has nul enstnd that impact ofjts N9r$ Dlo~ loct.ding 
provi!;iull will not be round to be unacceptable. We recommend that in,.,re;vi.sing its pla.QS 
for tht1 Nm1h Block, the Applicanr give carotid attention to Joarlin~ doGkrcquireJllerits. 
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Relief from loading recJUil;ements for the Sou('}l Blotk - Gi:IDt lpsu.Uug. 
Relie{from.reguirements prohibiting eomJnerciaJioad,!ng dri'vewa)l Un-ough a 
residential zone. 

180. There are two wajor if!sucs with South Bluck loading: the location, d~~ign. ,and 
impacts of the <Hanlloading facilities, inclutlitle;the access driveway; aml ~e.a.deq~~y 
of the planned smalle~r loading fa.oility off the Macomb Street alley berwec::n2Amys and 
the aportment buildirre,. 

181. The Applic11nt says thnt the grocery loading arett cannot btl reJooated, tor the 
tbUowing reasons: 

a) Topofaphy and slope of the site: the trucks must unload und~ca~ the level 
oftht: 38 street entrance, roughly at elevation of 346' above sea level~ 
b) The Cliant 311perstofe model n::quires the $lore be suppli~d from tho rear, not 
from the: :ride. 
c) Rc:de,ign of the sitt:l is mnstraincd by presence ofhntJsing (& ~wn ~ouses 
n.cl14 partmcnts), all ofwhid1 a.rc neccssm:y for rhe c.omm~rcial viabi'~ity of the 
development 
tl) redesign of the loading O{Jeration is unnecessary bl'!r.an.-;e aU adv~e impac.ts on 
uta.rby rcstdents have b~.t".u mitigated. These miti~tion~ take two fotms, 
acousti~ and visual. Loacling dock noise, the only kind of noise caused by: truck 
activity tho.t is regulated hy DC code, wiU be controlled by having lo~ding d~clc 
door:s closed during all unloading. Trucks will not bt: allowed to idle.anywh~ 
on the applicant's; proft~ty 
e) .Further atfecrs em residential quality of3300 hlnck should not be tak.t:al 
into llocou.ntbecause the portion of3300 Idaho bluck aa:oss trom:tlie poliq: 
station is "not residential in character», even though it is zoned N.siclential. 

ThQ Opposition says: 
a) The :sir.e and <;onfiguration can be changed since this is a ·d¢TTltllltiQn 
project. The topography seems to impose constraints. but these ca,n)t: nvei;comc 
by creativt: design: separate the loading dnck from main structure· ~nd locate it 
closer to Newark. wing elevators anllt~nnidors (llS elsewhere in ~lJ&!: JWOpo~cd 
PUD) tu hr ing wa:rcs to the rear of the $tore. Opponents state tbit'l they proVided 
detail~d plans of such loading alte:maii \fes to the Applicant. 
b) Tht: applicant has not provided evidence: that all housing is nr~~.'iary fo:r the 
viability of the project. The applicaru is UJlWilHng to reduce the ~io10unt·of 
housing in the prQject because thi~> will :reduce its profits, ewn ll~mi,gb such 
1 aill(;tion would make it ~.a~ier to redesign the project and avoid adycrse :impacts 
nn nci.ghbors. ln this w~y l·he Applicant seeks to transfer equitY from thQse 
nctghbors to rhe Appl.!cant. 
o} Adverse iinpa~l~ nn Idaho avenue residents lri'l.vc not been ~d'canno(be 
mitigated with ll1~ current design. Applicant h.a .. ~ addrossed visual mitiS~ion 
narrowly, from ll single location (the front porch of.3321 Idaho) and it.propo~es to 
do nothine tn mitigate the sight of trUcks un Idaho avenue nor the:sight oftha:= 
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grocery stOl·c:: itl'ielf :l:iom other neighbo~. who \\ill be more· impuctcd (:such ·as 
those acrus!S the street from 3321 Itlaho). Further, the acoustk-al no~ .study 
shows that. the loading activity will violate DC noise regulations ifunlo¢in.~ 
activitil:'.lii lile not ceased while doors are open.. The ANC'~ l:unditionai'resoL~tion 
in sup11mt requires that noise to the adjoining residences be uo greater than it i~ 
louay. The applicant's initial estimate of truck volume for the grocclj"-store is ·f.ive 
or sir tractor-trailers and 2lo 30 ~;inglcunit trucks per day, fora totnl'offSO t9.12 
truck hips per day. Stu the ~ffo1t to squeeze too big a projc1:t into too. amall a: . 
spm.;e is illustrated by 'the facl that whenever the Applicant Lrics to address one 
pruhlem, it aggravates anotha·, ln this case. by acknuwledging that file loading 
f.1.eility ofithe Macornb alley will be inadequate, and pamitting tbe'.oyerflow'to 
c:nter the Giant loading fm:itities., the Applicant will add to the num:b~ of trip·~ 
in'VQlving the Giant loading facilities. m nn amount which the appli~t reflis~· ro 
attempt to quantify (its t:xpcrt witness, Martin Wells, said during cross-:­
exanunation of his rt:1huttal tc;stimony that he "didn 'l waut to hazord· ~·sue~~). 
Moreover, the long h il):<l that will have to be made by delivery people_ from. ih~ 
Giant loading artla up a ramp and along interim corridors and up an elevator .to 
Wisconsin tenaDt.'ll m· through the parking gar~ge to a garage and theri' alone ··)m 
interior corridor tJJ Newark tenants will unduub~dly slow turnover oftrudcs. All 
this additional traffic will in aU likelihood roak.e it impracticable forth~ App1ican:t 
to always havr: the dock doors shut while all Lhesg b'ucks unload .. Furt.ht::l', lo~ing 
dock activities arc not the onJv source of noi!'ic impaots. The appli~~L docs not . · 
nthigt.ue truck. noise in .a;eneral (on the street or using the tumaro~)~ The tr'uck 
stUdy slmws maximum levels. of truck noise at 332! Idaho at un~CL~ptabkl~vels., 
eve-11 wilh barriers m place (Idaho lt:'stimony. '!'able 1 ofa.couslie:d. ~tildy). 
Fiually, the above measures do nuLhing to mitigQte the physk~al i •1~:ciJ.1gruity .of 
sudden tra.nsitiQn of uses from residential to commercial and back. .The nleliSUi'es 
1.11.., not protect the property v~:~lu~ of residents front substall1'ial denieration .. 

182. <">lll)Onents state that ANC3C tuui the 01' ho.ve recogni:tc::d the advcrsc:rimp.accts of 
tbt': loading doc!c on ldaho residtmL'i (as C)vidonced by the conditions to ANC a.pproyal, 
and OP efforts to move the ll.latliug doc;k cntr!Ulce). This is tvi.1lence that tbe residential 
character is denigrated by the location of the loading arf'.a. The 3300 blQ'ck ·is zon~d 
residential. 

1~3. We find that the applicant has not met tht: bmden of proof tit sha,vfug rhaf: 
relocation of the lm.tdhli area is impossible. n~ l'!ltcrnativos presented by· S300 ·T.lll:l.bo 
party were dismis:.;ed as "infeasible, .. but lbe r~son given wos that "groc.tiy stnre:must 
be loaded from llu:: 'ear, not the side." We do DOt find this rellSon persu~ive in ~ew ·~f 
the variety ofloal'iing methods (with elevators and long conidors) used els¢wM,e·in the 
proposed Pl JD to bring wares from doc.ks lu s£orcs; and do not believe that 1he ·possibility 
of altt'J ing the tootprint of the stor~ to permit loading from the rear ha.."! b~~n adequat~ly 
explored. Since topographical i~>su~ would be rendered moor by the: alte~-nativo$, we also 
uo not find toPQgraphical baniers to I'OOcsign persuasive. 

36 

P.36 

ZONING COMMISSION
District of Columbia

Case No. 08-15

263



184. There maybe emnnnuc barriers to significant rf'ilesign. but no evidence J'Ja..o,; b~e1;1 
presented to us. We find the applicant's insistenc~ that all housing is necessary mld·.that' 
none of it can be reduc.t:-.t.1 in order to mitigated adverse impacts. unpersuasive: · 

1 RS. .Further, :we fu1d that the npp!icant has not met the: burden ofproofin. shuwin.g that 
the grocery store loat.line dock will not violate DC noise regulations: the 30.~36 exp~cted 
trucks along with tht: uve:rflow from Matomb alley will likely result in so many t~. 
trips thllt loading dodt door.s will frequently be left. upen while unloading opez:atiom; ~ . 
ongomg. 

1/Sb. We find lh<~t the claim of the appllc~ul to have mitigated noise levels lo current 
levels is nor v-t~li'L It is tlawcd in tWo ways. Jt is based on measurement<~ wh!Ch av-erage 
over time (15 minute intcrvo.ls} and over fra.tuency (pitch). so that, as AN\: 
CQmmissiont~r Richa1-d Rothblum pointeil out, .!ihort bursts of pure pitl<ht':lt nojsos do ·not 
show up in th~ measurements, and are tbt:J:ehy ignored. Further, it is b<t-<~ed pmly ol'li 
average values of noise generated by th~ :i0~36 trucks mentioned above; this-'(~1ores the 
overflow frUln Macornb • .meaning tllat the average levels of noise prwh:ted by tho 
Applicanlau'l too low. 

187. We find that the 3300 Idaho avenue is correctly zooed as a residential Street:and 
find uupersuaaivc the applicant's daim that the part of it across rrum the pc)I~e stati~n i!l 
not cu11'ent1y rc:ndential in char:.u.:tl':r, yet will become residential in cbaraetci''once the 
tnwHhous~ and the loading doe.k 11re added. 

1 as. In conclusion, we firul Hlat the applic~t's design cau,es 5~ brutD:J :~p~~:'in 
tt:rms of truck volume, noi$e aud pollution, and loss ofqualityoflifc and· property vatu~ 
1)11 nearby res1dents that it C'Jtnnnt be approved. We deny lhe requested relief to locate me 
commercial driveway and rnu:k. turnaround in the residentially ?.(';ned portion of the South 
Dlock. The applicant mwo~L ledc;:;ign its _grocery store loaoing operation and relocate i'l 
ciDscr to the commerr.i}.IJ cent~ (Newark street). Th~ n:rlesign shou.td involve better 
ba.lanee of the loading ~.:H.pacities of tho grocery store and non~grocery store·. uses;· ~o that 
overt1ow from a location :ru.ch llS Macomb alley is avoided. 

R~liefftom loaning rcaoireJ:Dents for South Rluck (uon-Qiant loadiJlgl 

189. The:: <tflfl)icant ha.s estimated truck clemand on the alley to be 8 t016-Lrucks·per 
day. ln lh~ applicant•:! rebuttal it acknowledged the neoess1ty to create adr.liLional· 
capl'!dl.y by :;uggosting that the Macomb Alley bo intema.lly connected tu tiiaho ·gl'OQCt'Y 

dor..k, thuu.gh only by a. ramp usable b;y delivery people using hand lJ·ucks. 

190. The Opponents state thw: Applicant should not be grantt:"J.l a.ly relief to South 
Block loading requirements u.alcss it oon present a workablt: Jllml ta av~i4 b'uc~ 
ovcrtlows and conseqmml impacts on neigb.boring residl".Jllial streets. 'lMy st2:(e.that' 
Applicant's estimates nf truck volumos (8 -16 trUcks per d~y) are grossly l;l11deres#ma:~. 
lt is based on t'anlty assumptions and calculation eJ.Ton~Inade by the Ap'plicanc~s 
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lr'ftn~porta.uon expert. (Wlrl'ln asked ifhe would recommend to his client that it ac.~ept 'M a 
condition of its certificates .-,f occupancy for the non.-(tiant retail space in tbe Sou1b RIO'ck 
lL uck trdfio o.t tile level he forecast, Mr. Wells sai.c.loo; and said tbe sam.e thing i.f lbe 
allowan~ were double his forecast, So the risk of unduly favorllble forecasts fa~ls 1111 tl)e 
neighborhood; and, umler Giant's now plan to allrJw tlon..(liant truck use of the Ojant 
loading facilitie~. on the 3:l00 block ofldaho nl:ighhors in particular.) 1nitially,·Oia11,t's 
rebuttal stated tluit PSI, the ttaffic expert hired hy the 3JOO block ofldaho p<uly;had 
double counted whL':n estimating non-Giant delivc::riea. becaase it co'Ullted tri~ (one caQh 
way) instead ofcldivcries. Mr. Wells ackn(Jwledged that the error was thl:-l uthe'r way,:o.nd 
that ITE was issuulf, an erruta on its websit~:: tbat supported PSI. When these.ci.rors ~c· 
oorrec[ed, usw~ the Applicantls O\'Ci1J metlwdoJ,)gy, the estimate of eight tr.uu'k. deliveries 
::;bould be incl'elisc::d by at least {Qur tjrnes to at lea.~t 32. The use of City Vista, d~a 
referenced by the Applico.ntg is not relevant, because of the type ofretaiht th~t sit~.·1he 
Applicasll sl ,,mJd have surveyed local bnsinc:;sses in the i.nunediate commt,oitY:outside'the 
PUD. Fm. example. 2.t\nws has 10-12 cletiveri~ per day for 6,000 S'P. Similar.typc of 
rerail11dded to the Applicant's estimJd:eR when correct for errors would make the estimate 
clos~r to estimat~s provide by the Ll.f:J!lnncnt's transportation ~x.pel't~ PSI. 

191. We :find that the applic.ant has n()t met the burden ofproofto demon~tr~e it·has a 
workable plon tor the Macomb allt;y loading dock tbat avoids ~dverse impaom·on nearby 
residr:nt.c; and businesses. Wr; flnd that rc~routing the overfluw loth~ Idaho ·dock doei nut 
avuid these jrnpacts. By adding to truck volume on Idaho Avcmu~~ the ovcrl,lQw will 
"!taccrbatc the adverse itnp8t11Si on Idaho avenue residents tlue to the axtra use ofth~· 
loading docl~ there. 

192. We find that the:: applicant has not met the bul'llt::ll ofproofin showing.that itS 
truck 1.1Wlagement plan will function as desired and avoid impacts on neigbbQrin'-r 
residents and busiue.~ses. It does not appear that tht! l!ihortcomings oftheloa{ijDJ5 
configurations l~ll he managed away. Becaul;~ of this a. fundamental redeSign is 
required. As slated above the applicant musl u':lot:att the Idt\b.o Avenue loadin~ area: 
closer to the t:nmu1ercial center on Newark. Titell the applicant must redt!SigJ..). the 
Macolll.b loadiug area to work harmonious!)' with the Oia.nt grocery sto;rl:! tll.n~h so·tbat 
overflow i11 avoided. 

Rcllt!f rr·nm rsavit,cments regarding the sizct.of curb cut. 

193. Because of our determinalio!l on the location of the Oiant loading f®ilities and the 
access way, we do not need w (c:-.ach this question pending th~ rede~iga of the loading 
facilities and access there to. With regard to any revised pruJa)s~t1, the App~ic'ant should 
provide sutftcienr infomunion uu tho amount of mreet parkin~ that will be' lost by its_ 
proposed O(lrnnterc..ial c:.lu·h to provide aooess to the loading facilities. 

Relief fr9nt reyuirements rc,ardinil roof stcgchares. 

194. The:: Applicant requests relief from tbc:l roof structure provisions of the ·mn~itt 
reeulaLiou~. including { 1) requirements !lull roof structures be oontained under a.' 5ihgl~ 
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enclosure of an equal height and (2.) the: requirement that roof suucLul.'e.<~ he st :btiok at a 
ratio of one-to·one from all e~teril..u· walls. (Pre-Hearing Submittal, 1 0/24/08,. pp. 1 I-f~.) 

19'L The Applicant stateS that tht~ sroce:ry store elevator core is located along the s~_uth . 
wall of the buildtng, and not set bal-.k at a one-to-one ratio, but that the impact Wl.ll not"be 
sienilicant because the south fa9<1ut: of the budding is set back a.ppmx:imato.ly;2I feet 
frcun the property ltne and theroofsb"ucture is the some beight as tl1r: parapctw'lH. 

l96. Some of the Newark Strt!t:L flats on the second floor oftht: South Block building 
will contain pop-up roofstrudure!\ with stairways for the occ::upauts to reac~·priva~e·iOof 
terraces. These will not bt": ,c::t: hack from tbe exterior walls. Tn u.dditi<>n there will be · 
multiple strucmres. 'The Applicant states that the building is wdl under tho ~n:iw.mll.th, 
height pennined in th~ C-?.-A Zon~ Otstri<:t and the roof sr.ructurcs hove been. sensi:ti"~?ely 
designed so 1ha.t they (!,,, not have: an od.verse visual inlpi\Ct. 

195. The North Blm:k building also bas multipl~ stwdures that ore of~equal hdeht<~ 
and that are not set b~Wk from the: exterior walls. In <~dti:ition, we must consider Mr. 
Urabatn's portray(ll,'lfthe rooflines and roofstnJcJm·es. 

t 96. The Offit~e of Planning endorsed the applicm11 's contention thBt the pop:7up roo~·. 
(}tructuNs will not. he visible from adjoining sl.!eet~. The report also note.d, tliQt the:: t'o\1f 
structures are se1larated and thus. not easily cuntaincd in one structure1 fo~ ~tbt:lk·in 
functional teasons. Th<l HVAC equipxntnl in the South Block would be aw~y lmn.rthe 
existing rcsid~ntial bu1lding on Macoinb St·1-cct, and the elevator for th~ Sl!p~aik~ 
would h" adjacent to the existing residential building on Macomb Stret::L (Fi.nal Report. p. 
6) . 

197. The Office ot' 1' Ianning also ren Jrnu•endcd that further considero~liu.u' l~ given ~ the 
de~ign and a:ppe3l'ance ofthe So~rlh 'Block 14 teet bt$ mechanical scrooriing walla. as 
they would be .. quite visible.'' (Fil1al Report., p. 7.) · · 

198. ANC Conunission.trr M<tl~Wood :.robm1tted to the record u1 fhrmation\®lt tb~ J;J.One :of 
the application elevatium; have sho,;11 the pop-up stairs so il" ha.; not been· n:ossible .~() 
evaluate their potential iippcaran~c. · · 

199. We find tbllt iL is Uk:elythat the proposed roofslructurc.<; on tho ~outhBlock.yvill' 
have a domiu<tti1tg appearance given the low scale nfdris building .. We imJ.truct m~· 
applica:nllu cooti nue to work Wlth the Office of Planui!\g in minimizing the app'~ 
ofroofslrudo,-e~ and in incorporating the requirr.cl enclosures into the d~s~gn of the 
bull ding. W ~ lhrther find thllt there is no r~:asou to apJ)rovo zoning relief fQr non­
c::ornpllt~lll:~ w-ith set back :requirements for the pOl)·Up stairs. The purpose ofthese·l!ltairs 
is 1.0 provide addttional amenities tu tln:: 11ew residcnt3 who wilt already beh~flt fru'Io 
outside recreation space on two levels of each apartment. ~garding tb,e North Dlock 
building wo find that the Appliu111t l'hould adapt the desi~ developn1tm~ for the South 
Block roof structures to the Nmth Block roof structures so that ih.t-.t·e is miilima1 attention 
drown to these stnJcmres. · · 
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Relief from R-5-.A nae rcquireDlent ~nd reJit=f to coustruct sep!!nat~ prindnal 
buildings on " single lot. 

198. The Applicant requests reli~ lu allow eight single-family townhouses. as. a 
residential \levc:;lopmcnt in s.n R-S~A :t.c)nc under §353. (Pre-Heari.ne Submittoi~:Oct. 24; 
2008. 

19'>. We roview this request pul'suant to §240::>.7. 

200. The Applicant requests n:lic:f uodu §2516 ro constnu::t th~ proposed ~~gle-f~l y 
lt.n.vnhouscs as multiple strw.:.\l~l'c!i on the same underlying n-.curd lot 113 the lot's principal 
llllitding containing the supt'o~·ma.rket and otb.er uses. 

201. Applicant's teql!Qils ··f:'ipecting construction ofsin~le family townho.us,es in.~R· 
5-A zone and constructiouof l'icparatc principal buildings on a single re~rd'lo_t constituf.c 
use c;cccptions. As such, we have the authority undt% §?.405. 7 to approve thes¢ uses:. · · 
202. There has bcxcano objection to the propost:d tnwnho'U3Cs. 

203. Construction uftllQ townhouses will add to the District's housing stock, 
consistently witl1 the Cornprebensive Plan. 

205. w~ flud that the Applicant should be et'anted tbe requested excepuons uodcr §353 
and. §2Sl6. 

Public Benefits and Amenities 

1M. TI1e Applicant cla.hns the foll(lwing public benefits and projeo~::t amenities. 
(AJlpHcation, 5116/08 pp. 15-21.) 

a) .Housing and a.ffin·dablc housin~. 

b) Urban clc:sien, architecture, Landscaping, or t.-rc::ation of 
open ~>pa&-:e:. 

c) Sile planning and efficient and ec.onornicalland usc. 

d) F.ITective and sll.fe vehicular and pede!!trian a.ocess. 

t:) I!nvironmenw benefits. 

1) Uses of special valu~. 
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g) Revc:n11e for the UistriQt. 

h) Fir.!ir. ~ourcc employment program. 

i) f'.omprohcnsive Plan. 

207. Tht: li:sl of public benefit categories set forth in §:l403.9 identifie:s caooge~es 
where an dc::ment may be regarded as a. public lxmefit or project amenity. Be•~,:fits arid 
ameuities in the §2403.9 categories musl satisfy the evaluation standards ~et. forth in 
§§2403.6-2403.8. Under §2403.2, the Ap11licant bas tbe burden ofproufto ju'>tifY the 
gr"cULLiue, nf a PUD under the evaluation slaudards of §2403. A PUD·may qna1ify for 
app.~oval by being particularly stro1•e in one or more of the categorl~~ in Sect. 2403.9,. bur 
illtl PUD must be at lem."t accl:l}'table in all proffered categories and Mupedor in ;nany. 
(DCMR Sect. 2403.10) 

208. The Applicanr ref~ID~lCJ compliance with §2403.13. (Application. p. 19:J_'fhat. 
section states that public he:udits may bo located oft'-site. The A pplica.nt has not pro.p~sed 
any pub he berte:fits thar would not be located on tbe PUD Site. 

Dousing au.d :affordablt~ ltousing. 

:l09. The App~lbtnt ~tates that the project will pruvi& new ~sidentia.l units ~d 10% 
o.ftordable housine for low and moderate income Lcul'l.nt:;. (Applicntion, p. 15.} 

210. As discussed abovo (Under FAR relief), we find that the Applioant•s pru:puS<ll:to 
provide twt:n a relatively modest level of s.ffbnlab1e housini when no such ho~iug i~ 
requirc:-.d hy any regulation cunently in effetll is a public benefit. We Will a\icaitl 
flex.ibil ity to incrco.se the North Block. lot occupancy to 75%, provided that th~ Apl)li¢ant 
subUI.i!s revi:o;ed plans for a :North Block building of a height and density apprtlJll iatc to 
th~ l1.1W density commercial zone in whi.d1 it is located. 

211. As tilrther discussed abov~, tl1c Applicant•s reliance on the PDn'l'i ~ffprdable. 
housing otler as a basis for l:'.x.p~·wding pemussible lot occupancy ptecludes '!Olionce .on 
the some element as a pllbHc bc~nefit or amenity to support s.dililiunal relief. 

212. As discussed heluw, the Appellant is proposing a mixed u.<;c project ii;l~luding lbllr. 
:;toties ofresidtuli..r.lll!;c in an area where that project wr.mltl be in(;9nsistcrit With the· 
Comprehensivt.~Pht.I)'R Future Land Use Map. Developmcmtthat is inconsistent witb;the. 
Comprehensive Phut cannot be considered a public benefil. 

Exemplary u rhan design 

213. The Applicnnt states that the pruje~":t LllUI.liti~ as ll pub lie benefit arut)mJja::* 
amenity under ~2403.9(a) on the basis •. ,I' exemplary urbo.n design. It Statt:!~ th~t tliis. 
benefit wil11nclude the following (Application pp. 1 :, .. l7): 
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Significant ~treetscapc improvements as a kt'y henefit and amenity) which ~1~ 
include largt: $TI'c:d: ttecs. special paving ft!all1t·e~ and marked orosswalkS at all. 
intersectit 1n:.. 

Inviting fllld active storefronts. 

Well-lut::at.cd and carefully designed p~.~rking garages and vertical cireulati.on ~re. 

C:l~ separation of the major lo!Uline functions from pedestrian arul 
~hiculo.r pathways. 

t:!nclosure ofthe supermark~t 1uading facilities to provide acoustic <tnd.'visuhl 
hutt(;ring for neighbors. 

The creation of a number uf public spaces throuAbout the pioject, cons~··.~f a. 
space with benc'bes ant\ a water feature on the north side otNewark Street; ori. 
undescribed space ar the Newark Stroot l'edestrian entrance: to the Gi~t, n gre~ 
space on ldahu A ll'enue south of the townhouses: and ~ hardscapc sp.a.c.c at tbe 
comer ofldaho and Wisconsin. 

214. The Office QfPlannmg did not list.the PUD an:;hltccture or pr()pose~l' 
public spat~ a..-; amenities or pl.lblio beneflts of the:: p• ojelit. The UP noted. in the. 
«(.and Use and Urban Design" section that sint:e lhe sctdown meeting th~ North 
Block bl1iMing had boon partially redesigned tn diminate a multiples~~ of 
buildings with different styles in favor of a mure unified building that ·s'tin nowevt:r 
prt:!Sml$ a facade with multiple planes, wiudow and door styles, etc. The OP fd'c:'.llsr;:d 
prc:uominately on desctibing the North Block an:hitccture and was silent. on wbel.hti.i· 
i l endorsed the design approach. The: tl.':11ort recommended lhe additiQ.'n ~f pr.-ljQ";ting 
~torefront windows on the Norrh 'Rillck buildin,g.(Finnl Report, p.7) 

215. An opPQneul wib1es~s testified that the north ·blot".k ~hilt=l;itqre did not 
rcto.te to any ar~hiwcturc:: style in the area and was not COtl1.tJati.bl~ wit4 ihe histOric 
dtstrior across the slrcx.t from the I'UJJ. She also emphasi:tt:d thnt the.mass and scale 
of the proposed nr.rrt.h hlock building WllS not in proportion b) the south block b.tniding 
or to the struc.nrrt~s directly across from it on Wisconsin A vr.UJlc. Sh~ tilrther tiored 
tbac the pn.rp«J1.if".cl open spaces would be significantly sm~tller than wha.f·is there t0d~y 
and thal Lhe one:; on N cwark Street would likely ber.nm" sid(Walk cates· nnd: th:i;ul, nor 
available: fur public gathering. She questioned what henefit there would be toiletting· 
the applk:(lllt take -public space in order to mitigate the loading dock entrance. on . 
Ttlahu Avenue and p!uoing a. ''Vertical elt'm~.1•t" at the oomcr ofldaho arid Wisconsin 
Avenues. (JayEtta Hecker, May 5, 7009) 

216. A letter submitted 1..o the record by ANC 3C CommissiQnh;Nancy-
Mae Wood detailed l'.I.IW":t":rns about the m.o.teria.ls and groUJJd floor ci~sign for *e P.U lJ 
and emphasized tln11 rypical downtown d.eSlp;n elements were bein8 tllcorporated ~nto 
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a small, neighbothnnd shopping area that bordert>.d an historic di3trict. Conim. 
Moe Wood de~ctiberlmeetilliS with the D.C. Historic Preservation Office where 
efforts to convinc.:t': the applicant to break up the ~(11th block bujlding mass.Yvere 
discussed. She twged. that consideration be given to reducing the north block mas~ .. 
and more prugtess be mad~ on simplifying the Jlo1th block torm and d~aUS'. She. also 
questio!lf"d Jhc need tor the pop-up roof struchu-es on the south block and ·xwtc:d.th'at 
there w t"ol't': no plans or elevations deroonstrtltiug that theso would not be· visible fn)m 
adjacent streets. 

217. 1'he Opponents disagree that rhe Applicant's proposed Street'S':<tflt: 111~d.: 
storf-llhmt proposals 3atisfy the stringent evaluation standards of §§2403.6.."7.403.8, h1 
partir.:uli11. thc::y state the following reasons why the proffered amenities:uo Jtl)tjustify' 
1·he c:xtent of zonin~ relief requesrP.d hy Ule Applicant. (Wl'i"NC Oppo~-itiop.. p. 20): 

A strcct.scape with lstge Lrcc:-.<;., ~pecial paving features ana mark.etl cmaswa.ilci·is 
not significantly .superior t~, what a matter ofri.qb.t project wollltllik~l:Y. providcl in 
a new development in tlt's attractive neighborhood, and th~1eforc it ~i,ll not· 
benefit the surrounding Jleighborhood or the public in gc:.u&:lrat to a sil;>.ificunt,ty 
greater extent than wuuld likely rosult from development of the siw under matter 
of ri¢1t zoning. 

tn its :Z002 Letttt 1.1f Agreement (contract} with the Cleve1aud Park:Citjz:cns 
Association anti Office of Planning, Gianr·expr~ssly committed itselt~.:among 
other things, lll huild a matter of right sllpennan.t=t, create an active Wisco~~n 
Avenue Strc.wlscapo, undertake sidewalk impruv~11ent and ropa.im·a:ri'equired by· 
the Deparlmeut ofConsllm.er and ReSIJ1atory Affail-.!i and insta.U nrid.thaintairi. 
tt.Hsnnable landscaping of th.e Wisconsin A v~tlue and Newark Stl"eet'sidewaU= 
area~ next to the South Block buildine;, in wocdl11ation with tbe fQSt.oric 
Pre!lcrvation Office. In the 2002 Agreement, Giant represented that Ii, had ~it 
present intent to alter or redevelop Lite North Dlock but committed,itSelfto J;JnlifY. 
OP and CPt:A in Zldvance of any si~.ficant chango to tbe North Sl~ ~network 
v.itb the parties in an attempt tu tc::solvc; any is3Uc3. · 

The two small open spaces nn the North Dlock do not warrant con~nuerat.r'On·as a 
public benefit or pJ:oj~:<.:t amenity because North Block open sp.w.t: will in: fact be 
reduced trom th~:. ;,wu)unt that would be required under matter nf ~ht zo;n~ 
requirements b~l~use nf the requested inere3Se in lot Ol.'Vlr,pa.ncy fro~ 60o/p to 
75% awardt:il ou 1·he basis of the l'roject's affordable hoosing offc;r •. which· ·m fact 
reduces thft up~a1 SJ)a\)O on that blook. (WNNC Stattmte.nt, p. 20.) 

Anin.1:1easo in trucks using the Macomb Street allt:y will wo:rsen ~¢·snfety .. ofthe 
uvtny pil.trons of2Amys and other restaurants who congregate in·t.be area. 
(090406 TR p. 199 .202.) 

The open space south of the Jrlalw Avenue townhouses~ an atte{npt to :tnitigatkl 
th~ supermarket'~ loading pruJ.IOsal rather thnn a public amenity., 
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The Opponc::ots the Applicant's attempts at vixual and acoustic buffering are.~o 
mitigation, ••nt public benefits. These measura'l are only made neces~ary by th~ 
project:s ul.lnl~;ive d<isign. 

The neiehhorhoods surrounding this local ~hop1nng center a.lready J¥i':'e 
substantial open space consi$ting of parks l:tm'l playgrounds. two landscape! 
cons~vancies and the grounds of the Catht21ral. (090504 TR !78.) 

218. w~ tind that the proposed stteetscape clc:sign features are on the lrlgb. ~i:ul of-the 
range of, or somewhat supmor to, wbal mie;ht he expected from a matter of:ri_ghl . . 
proposal at. the PUD Site. Opponents also mate that the npphcation uses nearly ·1 00~ of 
the p111cels for bujlding or hardscape ~wL:essory usos,like driveways. The c~vt;r-satutation 
ul' cleveloped lane! does not leave ad~1•mte land torplo.nning appropriate l'nir-I.'J:equircd 
inrra..~troctures that comply with Zoning Regulations; ie.1 number ofparkJng i;paccs •. · 
location of po.rl~ing spaces, loading 'luck capacities and locations. It also re~4lu in l<?sa of 
O'tir and space and missed oppornmit.iel\ for active and sustainable green splilc~ 

219. We fiJ;t.d that the publk $;pace on tho north side of Newark Sl:rctil ou·th.c North: 
Dlock i:; on the high end o~ 01 somewhat superior to, what might he expect~~ fro~ a. 
matter of right proposal at tht' l>l JO site in terms of design but tlu:tt. the pUblic: ben~~t,of 
this and the hardscape publi~ space on tbe some block are c.ounterhalanccd'.bythe }1\JD's. 
proposed reducril)n in Lbe total amount of open space on th.r. North Block. 

220. We ·Ciru.l that the proposed green space south oftltc Idaho Av~nue to\Yl1ho~es 
constitutes alletupted mitigation tmd does not qualify a.~ l:t publi~ benefit orlJtOject 
amenity. 

221. Wr: tind that the Applicant has not pruvidea1 ~ufficicnt information to satisfY its 
burdt~n n r proof as to whether tbe public space in fi:o&lt of tho N cwor'k Street:. entrlin~~ b:i 
tl1c-: Criaut should be ()OnBLdered a public btmdil or !UDenity. 

222. We find that the North Block ma$sing and arctuteotural detailing will :be rmsed ~ 
a<:cordance with our conclusiul.L$ in the Pinding of Facts Comprehensive ~1 an section and. 
Condus1ons of Law. 

Site planning and efJlc:lenl a.uil ecgnoiJlkalland use. 

Z2J. The Applicant ~;l.aws that the projQct>s aite planning sru1 ~.c,:..nomical· land uses are 
public benefitS and projccl a!llcnities whlch will trantfonn an UJllleruti1i:r.ed' and oot~ 
shopping C~allt::I i111o an attractive 2l~t century mbced-use rl~vdopmcnt. (Applicatlon, p. 
17.) 

n4. As to the South Block of the PUD Site, Oppononts state the following (WNNC 
Opposition, pp. ' 
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The vacant spaces onlhe Applicant's property are the r~ull. nf its Qvtcti.on of 
various tenants that we.~~ occupying tho premises when rbe .AIJf)licant bougnt the 
property. The rest oflhc::: terail area. is sto.ble, with a very luw rlt.te aftenant 
turnover. 

The Site's eJt.isting luw tscalc is compa.tible with its locatiuu. adjacentto ·tb.e cit}''s 
first llistoric clisl!ict, Cleveland Park. 

The existing low scale i:s also compatible with the one- to two-$toi}'·bl.\ildingsln 
the resL uf the Macomb W isoonsin OVerlay :LOuf":: The Applicnnt and ~e O:ffi¢.e of 
Planning wae both mistaken when they advised the Commission thanhe Overlay 
zone conlaius some three story buildings; it clues not. 

Highe: .. t' rise apartment buildings in the vicioil.y of the PUD Site nr.e cot!Sistent,wrtll 
the:: hi,e,hcr-dtnsity residential .zones in wbich they arc located; they.dO,·.notju~ti:fY 
the: addition ofa. mixed use building within the Overlay area. '!his is also mJe.nf 
the PUD-bascd mixed use building nortl1 of the Site. 

225. As to the North Bloc.-k oftht: PUD Site, the Opponents state that. H ·~n~trlerate 
density residential mixed use buHcliug as proposed for the PDD would be im:nn~isten:t 
with tb.o Comprehensive Plan~:md therefore cannot constitute a public benefit, 

226. We do not find that iL is .apuhlic benefit to develop the PUD Site.tfi the bcig~t o.nd 
density proposed by the Applit.:m\t, because any public benefits ofthe·proj~c~·th.a.t.might 
be superior to matter ofrieht development would .be outweighed by lh~ project's 
inconsistency with rhe C:mnpu::hcnsive Plan and its negative impacts on the S\ln"oundlng 
neighborhood~o~. A l~ss dense project would be a greater public benefit bccatis~ it woUld 
likely result iu fewer negative impacts. 

Eft'eettve anti safe vehicular 1U1d pedestrian ~cess. 

2?.7. The applicant states that its eliminatiun ~~ r :<~u1facc parklng nnd red.u~tion ID. ,the 
munhcr of curb cuts wttl enhance access and im{Jrovc pedestrian access :trl<(safety.:· 'I1lc:: 
Applicant also describes its traffic mitigation llnd loading dock a:rrangements as publi~:. 
hc::nc:fits and proj~rot amenities. {Applil:al'inn, pp. 17·18.) 

228. The Opponents state lbt~l 1educing entry pomts and elilllinating tb.b l~e,ht an!l air·of 
surt'ilce parking will force tr.:tffi<: into an underground garage or into the uelthorhoQd in 
search of surface parlc.ing. Furcing North Dlock retail patrons to park in lhe'South Dlock 
?,arage or elsewhere a.ncl cru:ss streets to reach their Nonh Block destiuatio,{~; dimuliahcs 
the safety ot'Nwll• 'Riock retail patrons, who currently can park. in a. surfa:Cc;'lot on the 
same blodo.. '111~ placement oftbe remaining curb cuts will em:;ouragc ped~trians Q.nd 
vehicles to L":Oiwcrge at the same points in the devt:lupment, aeating confliCts between 
autom1..1bile~ and pedestrians. (\VNNC Oppositiun, p. Zl.) 
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219. Wc:. find that the pub lie garage is nul w·ell-locatcd tor employees and·p~ll(llll'i ri.f 
the :Nonh Block oommerciol tenants an(! theref'on~ it is not a public benefit or pruj~.ct 
auu'lnity. We also find that it the AppHr:ant caanot claim a p:araga in a neighborhoo~t 
t~nmmercial center as a public benefit at the saroe time that it is requesting w<tlve.-~ ~ 
thc'l location and amount of couunerc:ialparking requjtcd by the Zoning Rc::gul.~tion~ 

230. We tind thttt on balance the lola.1ity of the PUD's proposed vebiculw ~nd 
pt:o.d~nian access does not qualify as a puhlic benefit tmder §§2403.6~2403:7. 

231. W c find that the Applicant·.~ traffic management and loading uock ~rr_angcm~nts 
are at best m1tigc.tion, not public bt-.tJ.etits or project aDlenities. 

Environmental beneftts. 

232. The Applicant slalcs that the grocery store would incorput·at.e sust.aihub!c design 
features. The Spel.:iJ.ic features mentioned are pinpoint rooftop skylights fo~ dP.yligbt~g 
the interior~ stoml\llater nlallaganent features, water use redu.clion features .• tjnd mUltiple 
plantings ofmalw"' R-inch calipct trees m public space and ur~u public spaces. 
Applicant askttd tlHtt. these items be accepted as PUD ~:~menities and publio· benefits. 

233. ThP. appli~ant's covironl1lental expen, Julia. Crd.ighil1, tc.~fied to the·t!fforts of 
Stop &. Shllp to promote susttnnable features in their ~roce1y stores, but she·d.id not. offer 
any testiruuny about how those initiatives mighllRI uiOOIJlOtatOO i.nto tbis PVD. 

?.44. During rebuttal. Mr. Feola offere-d a clu1nge in the appltcunt's position on.L.;ED· 
certification. Prior to that point the applicanl stated that thoy would meet so~e 
umpecifiod tEED standard but not seek ~:c:rtification. Durin_g rebuttal Mr. F;eola sta(oo 
that the appticnnt intended to sati~fy I .EF.n - Neighbol'hood JJovelopmem.~r:~he lolilvi>,r 
level, but still not seek oenification. -

245. The Office of Planning (''OP") states that the project would inclull~ some 
SUStiWlllble features, such Hs, r<~i ngardcn.s, pcrmoa.ble pavers, green roof, (ir)rl .tree box 
til.ters. The OP states that pmjcct would be built to LEBP certitic.~dliou st~nftards, but this 
1s incomct. The susl.ninable grocery store fentures listed in the repul't were· :heat island 
reduction based nn rut1f material. water efficient fixtures and lamJSJ.'J'l{ling, lowooa :i.asula.ted 
glass, refrigeraTion Wld HV AC units, hea.t recovery for space and domc~c watci' li~ating, 
lighting futnre.-., and skyli~s. The OP noted that the envinuunental :features offered 
would be::"" improvement over eXJsting environmental ft:'Jttun:s at fug site. (~'ina! Report, 
p8, plO.) 

246. Ap!llic.ant states that stormws.ter rnanagetm::ul, e:le:ctricalscrviccs,.enecgy 
ccmscrvation tcatures, and erosion control ur~.asurc.-; an: dcs~cd to meet· l.hstrict 
regulations., tncluding the District of Columhia Ouilding Code. (Applicatio'll, M~y. 'tCS, 
2008, Exhibit I~ Environmental A.mtlysis) 
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246. Wiluel!se.s in support of the PUD lt:$titied that thts project would oiTt:l snh11~tial 
environnu:nt.al features ond benefits to tht! city a.nd community. None of the:. statements 
were sptK:i lk. 

247. Tl1c Opponc..'nts state that applicant refuses to seck PUlJ LBBD ceni:t)c~liul.l1illd 
thus, tlJerc: i:; no wny to verify that PUD wilt slilisf:y LIZED certification stanQa.tds at .aily 
ll:lvd. 

2.4R. Dougla.a R. Home, who has thifty-five years of experience in execut.il;lg .. real c$~te 
pn"ljc<jts that meet cl~i6.cant dt>.sie,n Md sustainability goals and who serves aS Diicc~ 
of Land Advwory Services for The r.nnservation Fund, submitted a 4-pae~ le~er to the 
l'~ord. He wrote that neither tht:. snhmissions nor the testimony prior lo Ma)/~o. 200l.l 
rovc:ale<L any significant sustain~hle elements in the PVD. lle acknowlerlgt'Ai that thcte 
wm some stonnwater featun:s (d~tcrns, rain~nrden) and water consel'vation:'tncasuies 
but (4little else in the way of sustainable design resulting in energy, w<1sle, nr iz'eenh~\lse 
gas reductions is proposed, pm'licularly in construction and operation of the 
supennar.ket." In reviewing th~ s·ubmitted LBHlJ checklists, Mr. HorUt': rlct~cd that 
"it is evident that the u1ajmit)' of the LEED "points" are based nn preexistihg. condtti:ons 

the site itself- rHther than any attempt to a.cnieve susminahilily tlu·ough. dc~ign, 
materials and opt-.J.~ttion:;.,, Mr. Home also challenged the applicability ofthc.LEED .. N'D 
and LEED for HomP.:f programs to the environmental concern.~ specific to a·grocez:y more 
and sugg~sle~-1 that I!PA's GreenChill and Energy StKr J1rograms should suppiernep~ 
LEED cerli1kation to bring tb.e project up to the c::nvimnmental stando.rds oeiiJg met by 
the supermarket industry ovcrflll and the Disttict•s t:.X.pectations for green buiiding. 
staru:larcls. fie presented a. list of specific elements Lh11l could have been inoorporatei1 into 
the PUn. 
249. Nancy MacWood, ANC 3C commissionf!'r, stated in a letter to Chairman Ho.od 
thaL11aeview of the submitted LEED ~hecldists showed that energy eftici~~~y and. 
renewable energy measures were not fc:'ruunxl in this PUD. Slte cited natiQri!ll staDAla.n:ls 
for reducing greenhouse gas emission~ and listed grocery stores that are cooperatiilg.willl 
these efforts. Ms. MacWood observed !.hat this project w1U increase greenhotllit: gciS. 
emissions ratb.er than reduce them anu lhat is due to tn1ssed opportUnities ~ ·ulili.ze ~cU~ 
accepted sustainable features iuro the design and operation of the PUD. S.ht: lisled 
spce1fic sustainable featurt.>S that had been su&gestecl to the applicant at dit;l'en:nt tirhc:; 
during its development. 

25 L We find tha:t thee Office of Planning WtiS not coxrect that the t1pplicant would! seek 
LEED certification and without verification we have not acr.~eplc:tl v1:.luntmj.buil~g to 
LEED standards as a public benctit. 

252. w~ lintl U1at the remaining environmental featur~s listed hy applican,f (~to~w;tter 
f~dlwes, raingardcns, otstems, etc.) ate primarily water conservation me~es and, 'they 
havt limited impact on greenhouse gas ('.missimL'i and they would not si~#lcsntly red'irel:l 
the increase in greenhouse gas emissions cn::aloo by this project. The recoro pers\jades us 
that there are reasonable but sisni:fit.ant sustainable design and opero.tion'fearures that ~c 
applico.nt oou..ld have incorporated inm tht: project and that these Pre featl.!fe.s that o~ 
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!Sup~:a markets arc cmployins as well Hs. t.)ther residential projects. With tht: c::.mplia.-;i~ · ~t 
tht: District of Columbia. places on gre-~u. building and operations and the fl~~hilitj tb,~ 
7.uning Conuniss1on has to interpret "superior'' and ••acceptable" environnu:nl~!. feat~?res 
it follow:J that we would impose up·lo·date rather thon retrograde sustainable:: de11ign. illld 
building st311dards on evalu~ring tl1e environmental proffets in this applicf•linil: We .tjnd 
that tho Applicant has not reac:hc:d even an acceptable level given the IUllOl•ilt :of zorupg 
Nlicf requested and thi:! ent:rey saving opportunities that were available: io theln. 

l!scs of speeial value. 

21. The .A.ppli l:a11t states that the expanded supennark.d ancl otl1cr pro~~~ re~U are 
uses ofspedl'll va1ue under §2403.9(i). It states that it is working with exis~gretailand 
service ten~:~nts Lu eJ;.plore opportunities to include them wilhin the redevelop«! slte, 
possibly al a lower rent (Application, p. 19.) It state..,: I hat previous Zoning: .G~mmi~sion 
dec:isiou~ have found that grocery stores and retail are public benefits or proj~ct 
am~uilit'ls. (Prc·hcaring Submission pp. 19-20.) 

22. Ot)ponents state that the Applicant has nul met ito; burden of proof to show that its 
da.ims nfu:o;es of :;pccinl value satisfy the st!UIC.Inrd.<~ of §§2403.6-2403;~. for·the 
ftlllowing reasons ( W .NNC Opposition, pp. 18-19): 

Tho t:hte is already characteruc::d hy a supermarket,. various street le'S'el rt:Lail~J.s 
including restauTants, neighbm l1ood-serving retail ond a bank, and· ~~orul tii:it)r 
office space. 

·The total amount of proposed non-supermarket retail space is slightly'le8R:than 
exists currently. · 

An upgrad~l !.tiupennarket and streetfront retail is the llllnimuro. e::xpCjL;tatton as to 
what would likely result from development of this Site in rhis ndghliothopd. 

In fat..:!, the Applicant has previously presented the nei~hhnrhood witb. attrnctiv~. 
J>L·uposals under matter of right zoning: In Dect:mln.~•·) 2006 Applicant proposed tp· 
develop a proposed grocery store, streetfron1Jetai1 and a t.brQo-story·miXed ~se · 
North Bloclc building featuring ground l~vc::l r"etail. second floor offi¢es anc(one 
story of residential use. The current projec.:l is le.<~s appropriate for· this Jow.density 
shopping distnct than the Applicant's pn::viuusly am10unced pLan. 

Zontng Commission orders cit.t:cl hy Lhe Applicant in which the So~s~iori 
found that grocery stort".S aod retail are public beneflts and project atneniti~ 
involved cases wha~ uo sucll facilities previously existed at the PUD sit~: 
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23. We find that rl;'.cievldu~'ment of the l:ilte with an i.Inprovetl gt'O,~ery 5tore. and 
retention of street-level retail is desirable, but we find that sud1 n:developrnen~ ~ould 
ocour on the South Bku:·.k hy remapping the South Block to expand Uu: comm.ercjal zone 
ns the Applicant requests, without rezoning the Block to C.-2-A nr eliminating theM W. 
Overlay. 

24. We tlnd tbat Applicant has not met its burd~ ofprf..lofto $how that its. pt:opoSaJ'.s 
uses of special V<llu~ satisfy the evaluation standards of §§2403.(,·3-24038. 

Revenue Cur the District. 

25. The A11plicant made a general claim ofinc:rc::a.-;c:d District tax revenues. (Pre-
Hea.rine, Subnussion, 10/ 08, p. 20.) 

1.6. The Opponents state that the Applit:CUJ.t offered no dctoil3 on this cla~ ~d (ailC;-.d 
tn mldress potential added burdens that the projed may cause. such as infras~ture . 
,~o!it.~. increased tro.ffic and, most significanlly, the potential impnot on surro~ding high­
tax residential areas. including the potential fot rcduGed residential property vaiueli ani! 
taxes in the neighborhood ifincre.asecllraffic aad parking issues diminisll the 
attroctlveness of nearby {eside.tl,~~"· rt stated that the general "ta.""< revenue" cl~i"tn is a 
make-wei.$t argument tltat i:; Ju)tllclpful to the hard analyses rhat this projei:t .mJ.llii·es. 
(WNNC Opposition, p. 23.) 

27. We find thaltlce Applicant hns not satisfied its burden of proof of its claim for. 
increased Distrit:l lall revenues. We also fmd that this generalizt:tl cl<'lim ~how,4 be 
balanced against the rrcgativQ impacts of the project on the particulru: oeighbor~oods 
including the existing merchallts in the areo. where it is located. 

First Soun.~t': Rmployrgegt Progrmm. 

28. The Applicant states that it will enter into f.Ul <'~erecment to particip~te in the 
Department of J:::mploymant Services First So•n ce Employment Program to. promote and 
cmcouragc the hiring of District ofColuUibia residents. 

29. The Opponents state that th~ .llflfllicant's willingness to work witb t)1.e ;District. 
toward the possibility of trying to t:~nploy District residents is not a reason or]ustifi~liuu 
to approve a project that does DIJimmFonn to the ComprQh.eru;ive Ptan Putu:ce'Land u~e 
Mnp or zoning objectives. Tht:y fu1ther state that the Applicant should not fa~l to make a 
similar effon under mallt".1-of-right development. (WNNC Opposition, p.2l.) 

30, We firul tlud the Applicant's ,cncmL offer to participate in a prognant b.) proinote 
ant! ~uoour11ee hiring District restdents does not otler suftici.cniH):;."urancc of-actually 
t::rnpluyiug Di~trict residents to counterbalance (he propos~d 'Pl Tn'!i ncgativc;:impaots an!i 
im:onsistc;ncy with the Future Land Use Map. Plus clues'"'~'· meet standard.· Would be 
ptOYided in matter of right J"Jl'Ojeot. 
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Compreh~ttliive Plan. 

31. The A p[llica.nt states that the PUP is com-istr.:nt. with an furthers many goals:and 
plllidc:s of the Comprehensive Plan. {Application, p. 20.) 

12. Tho Opponents state that the AppliC"Jtnl ~mot claim compliance with'·some .o.r tbe · 
~oals and poli~;ies of the Comprehensive Plan ill> a public benefit, because it'i~ more· 
im1')()rtant that the pro.iect does not (.'uwply with the clear designation of the. FP,iure J .aiul 
Use Map o.s oonfinned by the portiuul!1 of the Plan's text tho.t are most plainly·appl.i~H.h.le 
to th\1 PUU Site. In any case, conipliancc with tho taw is a requirement, no~ a pc::aJditor 
amenity. A matter-of-right projecl would also have to meet that test. (WNNC 
0pPo5ition, p. 23.) 

:33. We find that th~ pn1jec.t cannot claim compliance with the C.ompr~hbJi~ivc·Plan ~ 
a public benefit or projc::L~t amenity. 

Public Benefltli antl Projest Amenities-Conclusion 

34. We find overall that the Applicant's proposed puhlic ben.;fit:; and ain.~tie3 are 
surpr"il'lingly slight when viewed against the numbt",f and extent of the Applicant's 
requested rezoning and zoning relief requests. Il ~ppe~u:s that the claimed but: 
undocumc;nted need to construct a large residenlhd Cl.l(nponent as a means of finaricblg 
the grocery :rtore bas resulted in a project ·that is simply too large tor thiG Site, resulting 
both in inconsistency with the CompreheDl)ive Plan and in potcntilll negative. 
neighborhood impacts. I would put this in l.ht: 1&J2Uagc of the standards. 

3;. A project similar w tk. present proposal but with less he1gbt and deps~ty on :tb"' 
Nonh Block would be a si!/.niticant public benefit· and could provide the sm~e awt-:11i.tics 
as the Applicant hHs [ll(Jposc:d, without the negative factors that this project f~.e~enbl. 

Compliance wifb PIJD Standards 

Office ot Planning 

1. By OP's report dated l"ebruary 9, 2009, ~e "OP Repurl"), and thro'\lgh tcstiniony 
presented ut the pubbc hearing, OP recommended appmvalofthe Application. 

2. Opponents state that the OP Report and te..;;timony arc flawed in the ,fuUoWing· 
respects: 

The OP Repor.r) tmbre 2, imX11Tectly indicates tb.at existing buildingS~ the.I:Vf.W 
C.01Ill'J1erdal center reach three stories in height. (See also 090406 TRp.l5.) No, 
building in the zone is more than two stories higll. On cross-examm~tinn; qp 
ilrlmittcd that it wasn't sure bow many stories the building had. (O~Q406 TR. 67~ 
liR.) C!vidently, OP dtd not consult the bUilding•s owner oa· lc>:nant m::cxaminc oijy·. 
~rds making its height statement. 

so 

P.50 

ZONING COMMISSION
District of Columbia

Case No. 08-15

263



JUN-01-2009 ?0=21 CHA~~OURNE & PARKE 

The OP Report, pa~e 3, incorrectly implicz tbat the Zoning Comm.ission.ean gnml 
the Applicant'~ request to remove lhe MW Overlay from the PUD properties. ·Tflt~ 
Zoning CommiElsion has never t<ck:M tho drastic action of entirely.remO.v~g 8·. 
neighborhood commercial :wue ~~ PUD zoning relief. As stated in lbt!.~I'elimin*ry 
Matter, above, the Zoning C.uuunission lacks power to do so. Fu:rthe~orc::, an At­
Large t:ouncilmember Mendl~·;on testified, such on action would destroy Lhe MW 
neighborhood oommercialovl'lrlay and set a precedent that would jeopatdi'l.t: 
overlays throughout the dty. 

The OP Repon stales, 11agc 5, that the M11eomb Street loading tluti. wmiJd allow 
t:.rucks to dotk dn~c: to the uses they would serve. (P. 5; 090407.) Tili~ ·includf:3 
the New<uk ~trcct retail. OP teatii'ied that the Newark StTP.et sLun~s waula be m'Ucb. 
sn:tallc::r than the Giant and would have easy access. (TR 090406 pp. 1.66·168~} in 
fact, ha:ving the Newark Street retailers served by the Macomb Street 'dock would 
ht: a highly inconvenient arrangement. 

1'hc 01' Report sta.tes, pa~e 7, that the "ct>.nterpi~t::;' of the project woul,d be~ 
sta.tc-of·thc-art supermarket. In fact, unless the project Ls modified substnntia1ly, 
the prinQipai visual and economic ft'~lun:'lnf the project would be tbe North B10.ck 
residential building, despite the MJW Overlay'~; stated goal ofensuririgthe 
primM)' ne.ighborhood retail funt-:tir.m nf the commercjal area. (§ l30S.2:i) 

The OP Report starP.S that the Applicant has met wtth the community and DDQT 
on many ot~asions tn lliNcu..;;s traffic. and par.ldng issues, but member~· of tb~ 
com.muruty ~puke of only one meeting witb each. 

The OP R.~url, page 10, states that the PUD would be consiste:-.nt wi.lh;thc 
Ma~nmh- Wisconsin Neighborhood Commercial Overlay dislri~.;l. OP's.sta.tern~t 
is s.imp1y wrong. In fact, OP acknowledged on cross-examiualiou that Ovcrl~y.· 
wmtld restrict the project's dens1ty and the project could not h~ huilt-\lAd<ir the 
Overlay. (090406 TR 7'1.) 

Th~;; OP Report states, pages 14-19, that the PJ.m would be not inconsistent With 
the Comprehensive Plan Future Lantl Ust:: Map. 'Thi.!i statement by OP'is also. 
wrong. 

The OP Report states. pu~e l9, tl1at employing the Soutll Block gu~g~: as 'tb:e ~nly 
parking for patrons of U.1,.;, rd:ail u..o;cs in the North Building ''would help en®Qi'agtl 
pedestrian mOVWJ,t"JlllilOlllld the mte." Opponents Stflte that this iS a CyiDCal.:oi. 
even la\lghahlc: cJHiu:;e for supporting a porlon.g an-rmgement that is inCQnv~.nibut· 
fhr .~huppcrs and a violation ot· zonmg re,gulations. 

The OP Rc:port states, page :20, that the applicant has had nwne.1:ous··mceting~ with· 
tho ANC llS well as olher community organi:Lalions. TI1is statement falsely implles 
t.lut.t the meeting with community orgaui:.t:.i'lfinnt"; led to satisfactory results. 
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OP teshfied that itS reromm~mlation does not involve removing the Overh1y. .. 
because the Overlay would slill exist beneath the PUD, although it also.sl~t.ls::~l;that 
the Overlay would not be 11pplicahlc to the PUD. (090406 TR 44, S6~57 am~ 1'32-
135.) The Opponents believe that OP's posihon is a sort of sophistry Lh<1l h:· not 
helpful to analysis ofrhe issues of this case. · 

OP testified that il did not do an economic study to determine the jmp!iCl of.thc 
PUD on e:xisliug btl.'ilincs.ses and never asked Giant where it e::o:.pecl.til. U1e 
customers uflhe new supermarket to come from. (090406 TR 77-78.) 

3. We find I haL the flaws in the UP Kepott render it sul!'Pect it S:ll!lflort to~ ~c prop~sed· 
POD. We:. urte OP to work with tbe Applicant and·Oppon~lls l.u arrive at a·. proposaHhat 
bettl'X atlclresscs problems raised by the Opponent!!. 

ANC 3-CReport and Testirnonl! 

1. Advisory Neighborhood Commission 3C ("ANC") submitted a resolution:. 
conditioning its unanimous supporlufthe PUD on 11 conditions. ANC eli~ AnD~:. 
Marie Ho.irstow testified that lh~ ANC had heard from mo.nyresidents about parkil1~ 
Joading, and traffic, in parrit:uli.11. Tht; ANC conditions were designed to proVide sp~-dfic 
ml~Aestions on resolvinB lht: 1•• CJblcm:s cited by tbc ANC while supporting th~ wJal. of the. 
construction of a new grm:t:ry slme. · 

2. Chair Bairstow nr the applicant testified that the following conditions· have· ritlt 
been met: 

Pmvidc \iommcroial pllrking spaces on the Nonh Bluck; 

Prevent loading or off-loading on ptlblin ~treeb;; 

Provide covenants to restrict retailfu.ml nsing tru.cks that accede the capacity of 
proposed loading docks; 

Move the South Block, Idahn A venue load~ dock away from the: .eliistin:g . 
houses and ensure 1h11t rwisc levels will not exceed current noise lwels: A.ppUcant 
m.lniJnaUy allun.>:ssftcl t.he condition by rnoving loadm~ driveway 00 feet :further 
from hcust!s aml proposing a high rctaJ.ning wall: · 

Prolu"bit residents ot' PUO properties from pa.rtlcipating in R'PP m·si~nllll{. 
programs. llS Zoning Commission has ordered in appmvillg other POD 
applications; 
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Set aside ~0 nn~ite parking spaces for non-PUD restallUUlts in the~· ·overf~Y 
District plus an <:~dditiona.l30 on-site psrking spaces fur overnight nOil;·l~-uJJ 
residential parking: The Applicant has onlypiU'tly agr~ to do in that applicllll~ 
intcno~ In pmvide 30 shared spaces to be available in "uiT-peak" hours.·which the 
Appli~::ant has not defined; 

Fund a $500,000 escrow accounr to finance tniffic t:alming and mitig~tlon 
HJc'l<L~uL~ post-construction: The AppJicl:lDt has l'lgreed to fund up to !!{100,000~ 

3. Four ANC commissioners representin~ ~iuele mctnber districts tho.t b~der~e 
prupused PUD area testified on aspects of the PUD that had bccm addressed in :the ANC 
rcsululion conditions and were of particular coru.'.tlm to their constituents. 

Commissioner Trudy Reeves "itetlllte lack of open, on street parkin~; .spaces . 
especially on weekends and evtmings, d1e parking domand created by d;ie ex~sting 
restaurants, and the new parkin~ tlcma.11d that would be created by neW. 
desttnation retail. She conc\mlt:IL t.hat there would bQ a. need for at least .1 00 mor~ 
on-site parking spac.cs. 

Commission~ Rk;hard Rothblum t~tified to the inadequacy of the rioi'Stl slu,di~ 
related to locating the e,a:occry store loading dock near existing bouges ~ml urged 
the relocation of this dt'lck. 

Commissiuuer T .cila. Afzal testified to the potential parking impact~ in .the 
neisl1hmhood due to no on-site parking spaces for the cuiriintu da.l uscsi'in the 
'N'nrl.1L Block. She urged that applicant be required to meet Lht>: relc:val)t ~ninl:. 
parkiug requirements to o.void this impact. 

C'.ommissioner Nancy MacWood testified th;.lt significant parking mid londiiig 
impacts ~suiting from this PUD would likely 1.u:cur and that DDOT and Of. had 
not been rospons\ve in addressing them. She :dsu l.t::~tified that the Applicnni· ~.15 
not bocn mlling to meet with residents to negnliale resolution ofthosc and other 
impacts. 

3. We find that the unanimous ANC .n'l.<u"Jlution citing a long series of conditions-:is in 
many instances consistent with tb~ i~uc~ railied by the opponent parties. Th~ testimooy 
of the four commissioners whose SMns horder the PUO highlighted the issueS of most 
ooncem to the closest nt:ighbms to the project. Tying who.t we want to the ANC 
~onditions makes m~:~ nc:rvous. TI1cre is a va5t gap between the ANC resolution arul ·what 
we want. 

4. Wt: lind that zoning relief from tile re<~uirem.ent for North 'Sloek ~~.m,fm::rcial.· 
parking i~ not warranted beCAuse the A.!'l'C has stressed that more p~rkinf;\ w'ill be n~ded 
tn avoid spillover parking problems. · 
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5. We find that designing a. large sire huilding project with loading dockNhat c~ 
nnly be located in a residential zone is not guud sit~ design, which is a prereq~site fo~ 
PUD approvlll. The ANC condition that ~nulh Block loading be interconnect~ hi:IS bexu 
minimally addressed, but the lu~:<tlio.IJ nfthc moat active loading area. which'woulcl 
include spillover loading due lu Lhe inadequacy of the Macomb alley loading 
configuration is unreasonablt; Hnd roning relief will not be grsnred. This lllR~~ and its. 
entrance must be relocated w a roxnmcrcial zone section of tne lot to avoid ~ enonnC'lus 
negative impaCt from. !he intffi'ISt:: level of truck activity anticipated at this Uqck.. 

6. We find that it is 1easona.bl~ to prohibit residents of the PUD from applying·to.ror 
securin~ RPP decwl:i. A prnminent fcatllrc of Uue .PUD is a. doubling of llu: ~ri~li11g 
requirement for uu-sitlil parking supply. Even if a redesigned Nonh :alnck huildlng 
reduces on-site ~iclential parkin& these "C"esidents should nol bt:: eoc-.ouraged to park'i,n 
the neighbm1Ulud or drive and. usc soarce par:king in otht!I pad<; Ward 3. · 

lndlylduals Fur- and Against 

l. Numerous individuals testified for or against the: 'PUD. Some ofthc·rowortets 
raised some of the concerns identified above. Mauy nfthc opponents expre~sed support 
ft"u· the supcnna.rkct and retail but were uDHble to gup11on the PUD o.s 11 whole'beca~S:~ of 
.some of the concerns identified above. Tht: p<uty in!!UJ1port attempted to deuipnstra~ that 
mot'(; of tho community supported the PUil rhl'tn opposed it. We reminded the· attendees 
that our review ofPUD applk:-~linns is not based on a popularity contest. 

CONCLUSIONS OF LAW 

PreliJninsrv Matter. 

1. The Commissiuu finds that pur3uant to§ 1308.3 of the Zoning Regtllltt\on~, tl1ft1 
xnatter, orher than Lhe usc provision:;, if not withdrawn by the AppHc.ant, uiu~ he r.~fia-red 
In the RZA for con3ideration as a Special Exception p11rsuant ~ 1304 and §:13.08.3 .ofthc 
7.oning Regulations. 

2. Although the Commission has determined that it cannot complete aqti~ on· this 
case prior to .BZA review, the following issues ~tre addressed to provide gUidance to .. the 
BZA, the Applicant, other parties aru:l irwi v.itluall'i who have participated in tftis case. 

Conelu~ions of Law. 

1. The PUD process i!> availahlc as a means of controlling development' on the PUD 
She. 

2. Pursuant to §2400.5 of the Zonin,g Regulations, the PUD process sh~ll nrit ~e used 
lo circumvent the intent and purposes of the Zoning Regulatiom;, uw l:o result in ·a~tion­
that is inconsistent wtth the Comprehensive Plan. 
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3 Pursuant to § 13 0 1.3' where there is a. Cllll n ict baween the N eigbborhoad 
r.ommercial Overlay District chapter aDll the underlying zoning, the more reslricti~e. 
provisions of the l.oning Regulations shall envern. 

4. P1lt'SU8n.t to§ 1304.1, Special F.xcc=IJtions may be granted in NC Overlay Districts 
if they meet the conditions of §31 08 and the requhements of § 1304.1. 

5. Pursuant to § 1304.2, § 1:104 ~;hall not operate to allow any exception t6 tht:: hdght 
or floor area ratio limits ol'any 'NC Overlay Uistrict. 

5. Pursuant tn § 1305, in tho Neighborhood Commercial Overlay Dish i.ctj the iua.ttcr' 
of right h(;.~ight ~md floor area ratio limits shall setVe as the guidelinc.-.:s lin PUDs. 

6. Pursmmt to § 1J08.2, tbc purpose of the MW Overlay is 10 pmvi'de ~or, public. 
review ufbu:ge scale developments Q$ tO tbeirproposecl USe!S. v~lJ.icular lJ.cCe8-S and tlie 
sr..ale and massing of proposed buildings 10 as to ensure L"ODlp~tjhil ity with 'arid 
enhancement of the primary neighborhood retail fullctimJ (Jf the MW commc~tol areo. 
and to advance the other purposes of the MW Ovt:rlay District 

7. Pursuant to § 1308.3, witl·on the MW Overlay Dislriot construdion p(a new 
buildmg on a lot that has 10,000 squ1ue fE>.et or more in land area. shall be pe~tted 
subje(.>t to review and approv:-11 a.-; i1 special cxctption by the BZA pursuant ro··the 
standards and criteria of§ 1:-\04. 

8. PurSl.lant to §2403.?., the Applicant has the burcien of proof to justify the gpmting 
the PUD applk:atiou pu(Silllllt to the evaluation standards of §2400. 

9. 'I'••e 1 t:questcd r(;lllapping of n portion of the residential portion of tl1~: South :Dlock 
to ex11amlLhe ~ommcrcia.l zone wtll is not inconsistent with the Fulut·c:: r..~.·,d··l h;e Map, 
other pt'llicics of the Comprehensive Plan. By adding this purLiun to the MW·Overla.y 
7.0nc. thi:~ conversion from residential to commerd~l will ~.:uhauce the primarY · 
neighborhood retiliJ function of the MW corrunc::rdalarea. 

10. The requested rezoning of the South Blor:k of the PUD Site trorn MW/C-'1 to C7 
2-A would circumvent the intent and putpnKC~ of the MW/C-1 Ovcrlny lllid ·be 
inconsistent with the Comprehensivft Plan. 

ll. We withholtl om 1..X111dnsion on rezoning the North Block of the PUD. Site 
pending the Applil~clul's revis-ion t() its proposal fOr that block. · 

12. W c do not have the auttJ.onty to remove the a.pplicatiility of a nci~1,1\,·u hood 
commercial zone from a f:1U1J Site. Any modification of an Ovt:rlay umst.b~ ~;:ondtictcd. 
pursuant to the criteria of § 1304. The Applicant has DOT m~t iL-; hw·den ofptoof of: 
satistilchon of those criteria. · 
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1 ~- Decausc the Applicant's proposal forth~ NmU1 Block at the height a.,nd.scale 
!)rnposed is inconsistent with the Comprehensive:: Pl.an and the MW Uvcrl11y, it is not. 
necc~~a.ry tor us to make a decision on ils r~uest for relief from FAR limitatiO.ns. 

14. There is no authority in the Zuuul8 Regulations to allow required comi:nercial 
parking spaces to be located in a glll'l:tge. in a ~c1,aratc 3quo.re from the building. for wliic:ll 
spaces are required. 

15, The applicant'S ret!ll~t to provide less than tbe required minimum Of l?.OIDill;t:tdal, 
parking spaces, in the lighlt~f exi~ting and proposed retat.lln. the MW Overiay Distn~L. 
will have an unacceplablt: iulj.ll'lct on the surroundingneighborbood contrary 1'\:1 §?.~04 . .3. 

16. The loading driveway and dock torthe new supenna.rket wi~ have au 
unacet::pll:lbl.-: impact on the i.xnmediately aQjacent low density r~iclential neigliborhood. 

17. We will review the loading provisions for tbe North Rinck when th~ A,pplicant 
sul11nits a revised plan for tbat Block. Such provisions should not be premiacd on the. 
possibility that curbside loading may become nfO'ee~ry. 

18. A 30 toot curb cut to allow an adequat.t: lumiug radius fur supcrm.ork:et de~iv.ery 
trucks may be acceptable if the Applicant adJitlv~::s a loading dock and aooosa ·solution 
that docs not have an unacceptable impaclc)ll the adjoining neighborhood. 

l!J. In developing a. revistld proposal for the North Block. the Applicant ~ould 
reconsider tbe siu and place:rnt-J ,,. ,.,f the N ortb D1oo!c buJ.Jding' s roof strUCruies. 

20. The proposed muf slluctul"C)$ for the rosidcntilll ''lofts" on the south si~e of 
Newark SlrMt would be visuaJly obtrusive particularly because of the rel.ative:ly lt~w 
height of the huilding and would constitute an unacceptable impact. 

'-1. ·rhe Applicant may receive a bonus density award as an iucc:nlive.lp·prnvi.dc a 
quulifying percentage of a.ttordnble housing, but the Applic.ant may rml. alsn daim. the 
E~llordable housing as a public benefit or project amenity thl:tt tc.' ba1Mcc other tlexibmty: 
requests. 

Z2. The streetsca.pe improvements proiTr.:.rr.rl hy the PUD may somcwha.t'better ~an 
Giant would likely have provided lllll.lc::~ ml'tttcr of right zoning and its 2002 agre~~t 
with the Cleveland Park Citi:.t:tvls AAAociation. However. these mellSures would be 
insufficient £o balancl~ the ncaibility or incentives roqucstcd, particularly ~n ~erm.S of the 
proposal for the Nonh Rln~.:k. We will review the adequacy of amenities when applicant. 
submits a rev U;oo p• nr•nsal for the North Block. 

2S. Many of the Applicant's proten-ed benefits or amenities are·instea!J ~iti~it.l.ijm 
ll1f:a"'nrc~ put tOrth in an attempt to ameliorate the potential ne~.:~ativc:: impads that the 
pl"Qposa.l would have on the surrounding neighborhoods. 
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?.4. Replacing an exishn~ grocery store and retJoJil with an expanded grocery store :and 
slightly less rctoilspa.ce than previously ex.istP.rl dues not qualitY as a pubiic~be,nefit oi: 
p1ojc:ct amenity under the srandards of §§2403.3'31~6-2403.8. 

25. Compliance with the Comprehensive Plan i~ Tequirc:;d by Ja.w and th~re d~s 
not qualifY as a public benefit or project anl~Jli.ty. A !though the project is oon~stent With 
~orne .Plan policies, it is inconsistent with the Futw·e Land Usc Map and v~oils other 
Plan policies inclUdm,:!; Plan Map and te.'lCt prnvisions that give clcnr guidance as to the 
land lL'iC plllll for rhe MW Overlay District. · 

DECISlON 

In consideration ofthe Findings ofFacJ· aml Conclusions of Law cont&tined ·fu;this O¢er •. 
the Zoning <.:ommission for the Distric1 nfCulwnbia RESERV~ DECISION on ·the 
ap~lico.tion for consolidated revic::w of a planned unit development for S~.l9:20 aild 
1!.140-N. Decision on this PUD i~ •e:o~crved pending the fullowmg aotions by. the 
Applicant: 

1. The A pplit:anl. shall redesign the North H Lock building by removing tw1,1 (1r"ir~ of 
the hdeht of the proposed building. 

2. Not le.~s than 10% of the residential units of the North R1ock huildillg·sball be 
reosc:-.rvflli a." affordable housing. The percentage of affonlablc:: hou .. <~~ing in eaci:):'C-2-A· 
huildiJ.1g on the Applieant's (; 2 ·A property shall be in a ntlio reflectins the ~~rccnta~e of 
total housing in each building on the PUD'S C-2-A prupeJ·ty. Tn perpetuity 

3. Adequate parkin~ shall be provided on thP. NnTlh Block for the North Block 
building's commercial and residentialuS(l:o. 

IJ. The Applicant shall redc::'>ien the South Dlock in order to ensure that: a~r loading Wi~ · 
be performed on the Applil~aul'l!i pmpe1iy and not increase the burdens on·tbe publit'.aJl~.Y 
on Macomb Street. · 

5. Any CtTti(i,~ate of Occupancy for any commercuu user of the PlJD sbatl contciin a-
condiliuu lhaJ t:he u.~crs will conduct loading and unloading only from their loadif\8 · 
docks. 

5. The Applicant shall redesign the South Block in order to l~•rt:: l.ha.l..'•~r· lt-,adi~ 
drivcv.·ay or dock is Within 150 feet if any existi · 
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t:ONCLUSIONS Oil' I .A W 

Prelimin_Jry Matter. 

1. Thtt CoHnn ission finds that pursuant to § 1308.3 of the Zoniog Rc:gulatiom;. this. 
mant'.l', if unt withdrawn by the .'\pplioan~ must be l'eferrt".d to the BZA for'C:onsidemtion 
~IS;:\ Si)~ial nxccption purouant §1304 and §1308.3 of the Zoning R~gulations. 

2. Although the Commission has detc:nn.illt!d lhat i.t cannot complete actjon on this 
case prior to BZA review, the following issues are Mldre..o;sed to proVide· gu~dance ~·-f.h.e 
BZA. the Apphcant, other parties and inrlividuals who have participated iD. ~s cas·e~ 

Conclusions of Law..!. 

l. The Pl)D process is avaihtble a<~ a means of controlling development. on the ·PUD 
Site. 

2. Pursuant Lo §?.400.5 of the Zoning Rcgulotions, the PUD procesnha'il not. he u. .. ed 
to ci.re.umvenf. 111t:: intent and purposC3 ot'the ~Ding Regulations, norte r~..su}l in ~ction · 
that i~; 1ncunsi~tent with the Comprehensive Plan. 

3. Pursuant to § 1301.3, where there is a conflict betWeen the Neighhorllnod. 
Cl'wmercial Overlay District chapter and the underlying zoning1 rhe rnur":restrictivc 
prnvisinns of the Zoning Regulations shall govern. 

4. Pursuant to§ l304.1, Special .Exceptions u1ay he granted in NC Ov<:tlay 01stncts 
if thoy meet the conditlons of§ 31 OS and th~ I't';(luh ement:; of § 1304.1. 

5. PID'Suant to § 1304.2, § 1304 shall rmt operate to allow any cx:ception·to the heighi 
ot tloor area ratio limits of ~uy Nr: Overlay District. 

5. PUl'Sl.lan£ to § 1305, iu the Ncighborllood t;ommercial Overlay Distri:ct, the mal~. 
ofrigb.t he-.ighr an1l f1uur arearati<l limits shall serve ns the guidelines for·P{)l)s. 
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6. Pursuant to §1308.2, the pwposc of the MW Overlay is to provide for·publi~ 
review of large scale developments as to their proposed uses, vehicular acct!s¥ .lti!d the 
scale and massing ofpruposed buildings to !l3 to ensure compatibility with :tnct 
enhancement oi' lhe plimary neighborhood reta.tl function of the MW r:ommcrcial area. 
and to advance the other purposes of the MW Overlay District 

8. l>lrrsuanl Lo §240:1.2, the Applicant has the burden of prc.,of to ja~tifr.th,c granting 
tht:: PUD application pur3wmt to the evaluation standards of §2403. 

9. 111c Commission concludes that the requesnru IeJtlaptling of a portiOn. ·of the 
re::sicl~ulia1 pmtion ofthc South Block to expand the oouun~rr.ial r.onc·is not:iilcon3istent 
will1 lhe Future Land Usc Mo:p and other policies of lhc:: Comprehensive Plan.:·By a.d~in.A 
L1Jis portion to the MW OVerlay zone, thii cunven-sion fi-om residential to co'mmercial will 
enhance the primary neighborhood retail funclion of the MW commercial area. 

l 0. The Commission c.onchrtlc::s. !hat rezoning the South Block of the PJJD Site :tfom 
MW!C·l to C-2-A would l'irt·.uuwent the intent and purposes of the MW/C~ f ·Overlay 
and be inconsistent with llrc:: C(lfllfJrchensivc Plan. 

ll. The C.ommissinn wilhholds decision on rezoning the North Block ofth~ PtiD' Si.t.e 
pending the Applkl'lnt~s revision to its propos~tl fo:r that block. 

12. Thl'l C!ommission concludes that it does not have the authurily to reinovc the· 
appliJ.;;d.,i1ity of a neighborhood commercial zone from a PUD Sit~. 

13. The Commission will postpone its decision on tht: Applicant's request tor rc!~cf 
from North Block FAR limitations pending the Ap:pliuaut's revision of its Nerth .Block 
proposal. 

13 .l The Commission concludes that thnl1eight, density and uses of tb&.p~oposed 
North Block building are inconsistt:nl wit:h th~ Comprehensive Plan and a.S ~ITently 
proposed would result in an wJacceptablo impact on tho surrounding neigbborhoo.d.-

14. Th~ CozumiFii~inn con"ludes that any revised North Block proposal~U9t inch1da 
adequate:: conuur:r:cial {larking spaces. ThQ Commisston has no authority tci ·allow re.q,1ir~d 
commt:rdal parking spaces to be located in a. garage in a separate square frow tL.e 
building for which spaces arc required. 

15. The Commission concludes th:n the Applicam's request to pauvide·l.ess tha-rr.the 
required minimum of commercial parking spaces for the Ptm wnuhi violate §2304;) 
because of the impaQt on the surrounding neighborhood \ndUiling existing retail in the 
Macomb Wisconsin shopping dislricl. 

!6. The Commission t~u!.;lu.-1~ that the loading driveway ond dook for the new. 
supennarker in ils prc:it:nlloca.tion will have an unaoocpto.bJe impact on the jmxnediarely 
~rljacent luw dtmsily !"t:sidcntial neighborhood. The Commission ooncludes that the· 
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Appli('""nl hHs not met it:; b\ll'dcn of proof that it csnnor relocate tire supermarket Joad,Jng 
dock's Hnd access drivowa.y to a location farther removed ftorn the t:x.istioe ~Ingle family 
l"l'lsirlcnces on Idaho Avenue. · 

17. The Conunission concludes that the Applicant has fail til to meet its.bUrden· of. 
proof that its proVIsions for the use of rhe Macomb s lr~.et .alley and possible spill-ov~ 
llse of the Idaho Avenue docks for the commercial Le:nants on the South Block will no.t 
havo an unacocptnb!e impact on the immediate neighbol'hnod, including nci~bors on· 
Macomb Street and Idaho Avenue. 

18. The Commission concludes rbat th~ Apt•lica.nt h~ not met its burden Of proof that .. 
its truck management plan will snffidtmLly &-educe the loading operation's Unaccep.table 
tmpacts on neighboring resiftenb; aud businesses. The Commisston believes ~t tlie 
shortcomings of the Wlf(line configurations cannot be adequatejymitigated.tf#'ougb: truck 
management and Llutt1'i.nlliamenta.l redesign oflon.ding dock facilities is required. 

19. Tbe Commis.~il"m will review the loading provisions for the North ~~o~:;k when rhe 
Applicant !lubuut~ a revi~cd plan fur that Block. Such provisions should not be prl:ltnist:'.U 
on the pos~bility that curbside loading may become necessary. 

20. The Commission concludes tho.t o jQ-foot curb cut to allow an adequ~;tlc: turn~i.te 
radius for supennarkct delivery trucks may be acceptable if the Applicant dtw·eJ"'Ils a 
loading dock lllld access driveway solution that does not have a.n unll(;t,;qJiaol,; impact on 
the adjoining neighborhood. 

21. In developing a revised proposal fur 11~ Nol'th Rlock-, the Applican~ s~ould 
reconsider fue size and placement oftht: Norll• Rinck building's roof structUres. 

:l2. The Commission concludes th~l U1t: prop,.,~ed roof structures tbr th~ ~identjnl 
"lofts" on the south side of Newark. Str~t:l would be visually obtrusive partie\:!larly 
because of the relatively lnw ht:ight oftl1c building and would constitute an imaccaptabl~ 
impact 

23. Th~ Applicaul may rcceiv~; a bonus density award as an incentive to prov1qe:a 
'!w.,.lify·ingpcrccnta.ge of affordable nousing tor the dumion of the PUD, but'.the 
Applicant may not also claim the llfl:ordo.ble housing as a public benefit or piojec.t 
amenity that to balance other tle;x:ibility requests. 

24. The Commission ooncludes that the streetscape improvement am~ty pru!TC::,ffi 
by the PUll may be somewhat better than Giant would lilc:ely have providC::.i:l i1nde:r nia.11cr 
of right zoning and its 200'2 agreement with the Cleveland Pl1rk CituC'J!S Asscn~iRtiori. 
However, the Commission concludes that this ame~rily is iu$ufficient to halancc th~ 
tlexibility or inc.entives rt".qu~rt>.cl, pliTLicularly in te.rllls of the proposal for' the No~ 
Block. The Commission will rt:vitw tho <u.lequacy of amenities when applicant subinits :a 
revised pmpusal lirr lht Nmth Block. 
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2.5. The CommisGion concludes that IIUI\'IY nf Lhe Applicant's proffered benefits or 
amenities arc instead mitigation measures put furLh in iUl attempt to ameliorate the 
potential ncgo.b.ve impacts that the propuli411 would have on the BUrrounding 
neiehborhoods. 

26. The <..::onunission concluc'le~ rhat. replacing an existing grocery store and retail.~ith 
nn expanded grocery store and slie;htty less retail space than previously existed does not 
qua.1itv as a public benefit or pl'njcct amenity under the standards of §§2403.3)336-
2103.8. 

27. The Commission concludes that compliance with the Cornprt:ht:usi'\re.Plan rs · 
required hy law CJ.Ud thQicfote doOS not qualify as a publiC bentffi.t OI plOjt"~ amenity. 
Alllwu~h the project is consistent with some Plan policies, it is im::nnsistcnt With the 
FulUl"e J .and lJ:;e Map and various other Plan policies includillg Plan Map and text 
provision~ that give clear guidance as to the land use plau foi the MW Ovcrla.Y District. 
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DECISION 

In ~onsidcration of the .Findings of Fact litlu Co,.lclu.o;ions of law contained':i.n:this Ot,der. 
the Zonm.g Commission for the Distriul of Columbia. RESERVES DEC..:l~~(jN on the 
appltctLt\on tor consGlidated revil=w of a 1) tanned unit development for Lot .~ 83 in Sql,l3l'e 
1920 and Lots 1 and 2 in Squart1920·N. Decision on this PUD is reserved· pending the 
fGllowing actions by 1h~ Applicant · 

1. The AI)J.)1kant ~hall rcd~aiin the North Hloek bujlding by removma nnt lt:s!i. Llian 
two OuoJS of' the height of the proposed buildi~. 

?.. Nol less than 10% of the: rcsidentiiil units of the North Block bul.Mii1g ~hall be 
res~rved as affordabl~ housing during the existence of the PUD. Tbt:: perceiltage of 
affordable housing in each <.;-:t-A building on the Applicant'~ C-2-A propc1t_Y shall be in 
a ratio reflecting the percentage of total housing in eacl1 building Qll the PUD'S C-2 .. A 
property. 

3. Adequate parking shall be: provided on the North Blocl< tor the North Block 
building's commercial and tt!:-liucutial uses. 

4. The Applktuat ~lli411 redc:.<iign the S<luth Block in o:rder to ensure that·ailloa4~g will 
be perfonn~cl un lhe A 1'1'1 icant' s property and will not increase the butdens an tb.e P,tlblic 
alley on :Ma1:.llmh ~tJ·eet. 

5. The Applicant shall rodcsign the Sourn Block in order tQ emure that' lh~ lo':;at.inn df 
any loading access driveway or loading facility will not result in an ltn!:lcc~plable .Ln{pact. 
on the neighborhood incJudmg the eXisting single tllmily re.siilem.:c:Jo; iu l.h~ v.ic.iuity qf the 
PUD Site. . . 

6. I'Uly Certificate of Occupancy for l:ln:y t:t.'-ll'mercia1 uo;cr of the PUD ·shaiJ contain ~ 
condition that the users will conuuctloacline; and unloading only from th~ir 1oadiilg' docks 
and only in accordance with l:hc pruvisious set out in the findings offaQts:o.Dd conc1usi9ns 
oflaw. 

7. The Applicant 3hall conductmea.ningtW meetings with DDOT, OP aad th.e 
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O[Jpuuc.Llts to resoJv" the issues addressed by Uris ordr.r. 
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FACSJMlLE TO ZONING COMMISSION 

TO Fax Number (202) 727..607'/ '-. 

FROM: CPCA,WNNC, 
:JJOO bl~k ofldaho !~arty, Ordway Street Neighboro~J Assoeiation~ 

DATE: June 1,1009 

John B. O'Sullivan 
1200 New Uampsbire Ave. NW, 
Suite 300 · 
phuue: :202 974~S61{) 
fa.-.:: 202 97/1 671 Q 
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