o The proposed PU™ '3 requests for zoning relief are excessive and would
negatively impac- _ sidents and businesses in the surrounding ne’  orhoods 1
raony respects, in such areas as delivery and loading, parking, and waffic
miligation.

» The proposed PUD’s claimed public benefits and project amenities do nof satisfy
the PUD regulation’s cvaluation standards and do not justify the cxtent of zomng
relief heing requested.

* The proposed PUD iy inconsistent with area-specific provisions of the
Comprehensive Plan Future Land Use Map and related Plan map and fext as
shown by the area-specific policies of the Plan.

The proposed PUD seeks the unlawfial act of eliminatin icability of ¢
C FUL seck g applivability of the
Mammh/Wxsconsm Neighborhood Commercial Overlay to the PUD pLoperties.

. ‘l:)oespite yoars of mextings, the Applicant has not addresscd sufficiently
= ;ngux'uty CORCETNS 0r responded meaningfully to the commuypity* ot
vk with the Applicant. yeibnsio

Analyses by the Applicant’s traff
. e cons M 4 J
Department of Transportation are flaw c:lfant and Office of Flanning and District

The Applicant, OP ang DDOT failed 1

5 . conta i
usinesses adjacent 10 the PUD site ur . ot or take §

h uto consideration exiefing
heir intercsty. 1 existing
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PROPOSED FINDINGS OF FACT

Submitted bv Cleveland Park Citizens Association, Ordway Street Neighbors
Association, 3300 Block of Idaho Party, and Wisconsin-Newark Neiggborhdﬁd
Coglition

Lxecutive Summary

As reflected in the Findings of Fact and Conclusions of Law that follow, and s well-
supported by the extensive record of these proceedings, we find the Planned Unit
Development, as proposed and presented, to be flawed in the following respects:

o Tha nrannsed PTITY’s ramests for zoning relief are excessive and would

P.o2
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Zoning Regulations, Nonetheless, we shall provide the Applicant with guidancc
on a number of issues.

2. With respect to the proposed supermarket on the South Block, Applicant shall
make the appropriate modifications of its plans to* (i) mave the Tdeho Avénue
loading facilities north, towards or onto Newark Street -- away from the Idaho
Avenue homes; and (if) Expand this relocated delivery area to accommodate all
new??? South Block loading,

3. Applicant shall minimize spillover onto residential streets and adverse trattic
impacts through additional parking, better loading, effective Transportation
Management Plans, traffic mitigation, and loss residential density by (i) removing
two floors of North Block apurlments to free up parking in the North Block:

sorage for commercial customers and employees; (ii) providing adequate loading.

and delivery spaces on the North Block to prevent use of public space hy «lelivery
trucks; (iii) working with DDOT to exclude new apartment residents from
Residential Parking Pormit cligibility; (iii) providing for substantial “community
parking” -~ especially for patrons of cxisting businesses whose customers and
cruployees have depended for years on Giant’s parking lots; proparing detailed
Traffic Management Plans (o conbiol iraffic flow, truck deliveries, and parking
management; preparing an effective plan {or traffic mitigation hefore any new
project is epproved and escrowing at least $500,000 for mitigation of
unanticipated impacts, as stated by the ANC as one of its conditions.

4. The Macomh-Wisconsin Overlay shall remain in place, but as proposed by the
WNNC opposition parlies, (wo additional restaurants ju the new development,
having a combined total of approximately 100 feet of linear frontage shali be
permitted.

5. The Applicant shiall develop and implement # plan o attract neighborhood-
serving businesses, including long-term affordable rents and appropriately
configured spaces 1o assure that existing and other local businesses will be able to
lucate in the commercial space when the development is completed

Applications, Parties, and Hcearings

1. OnMay 16, 2008, the Applicant filed the Application for consolidated review and
approval of o plannod unit development (“PUD") and relared 7oning map amendment of
the sub;gct property (the "Originel PUD Submission"). The suhject property consists of
Lat 813 in Square 1920 and Lots 1 and 2 in Squarc J920-N and is located alqug

;Xf:sg)mgin Avenue from slightly north of Maocontb Strect to Idaho Avenue {the “PUD
ne™).

2. The Applicant filed a Follow-up Submission on July 21, 2008 o Prehcaring

P.a3



JUN-B1-2983

20: 12 CHRDBOURNE 2 PARKE

Submission on October 24,2008 (the “Prehearing Submission™) a Respanse to Questions
prepared for ANC-3C Commissjoners on Jaguary 18, 2009, 2 Supplemental Pre-Hearing
Submission on January 30, 2009 and “Appcllant’s Responsc to Wisconsin-Newark
Neighborhood Coalition’s April 14, 2009 Brief” (“Appeilant’s Responsc™).

3.  The Commission held a serdown meeting on July 29, 2008, at which the Office of
Planning recommended that the application be setdown for public hearing but noted tat
there were ul least seven issucs outstanding, including details of environmental/green
building initiatives; elevations of roof structures, further refinement f architecture,
building facades, and materials; location of and levels of affordability of for propused
affordable units; and traffic and truck management plans, all of which it was working to
tesolve with the applicant. The Commission set down theapplication for public hearing
and (he first hearing was scheduled on Febroary 19, 2009. The Commission héld
additional hearings on April 6, 2009, April 23, 2009, May 4, 2009, and May 20, 2009,

4.  The Commission determini! the partics to the casc at the Febroary 19, 2009 public
hearing. Parties in this case we the following: the Applicant; Advisory Neighborhood
Commission ("TANC") 3C, the ANC within which the Site is located; in support,
Advocates of Wisconsin Avenue Rencwal (“AWARE"); and in.opposition, Immediate
Macomb Street Neighbors, 3300 Block ol Idaho Avenus, Clevcland Park Citizens
Association {"CPCA™), Ordway Street Neigbbors Association, and Wisconsin-Newarl.
Neighbothood Coalition (“WNNC”} (together, the “Opponenls™).

5. On Scptember 24, 2008 WNNC filed a Petition To Refer Case 08-15 Ta The Baard
of Zoning Adjustment. On Octaber 16, 2008 Applicant filed a Motion to Disruiss Petition
to Refir Caxe No. 08-15 to BZA. On November {4, 2008, WNNC filed Petitioners®
Opposition tw Applicant’s Motion to Dismiss. On Janvary 12, 2009, WNNC filed a
Request for Bupedited Considesation and Supplement Information. On January:26, 2009,
Applicant filed 2 Supplemental Response of Applicant to Petition to Refor Case No. U%-
15 to BZA, (Bxhibits 13, 16, 17, 23, 37 and 45, respectively.) At the hearing on Fcbruary
19, 2009, the Commission detennined 1o hold the Petition in sbeyance until its
dcliberntion of the caee in chief,

6. The Applicant presented the following witnesses: Phil Feola, of Pillsbimy Wisitlirop
Shaw Pittman L.L.»., represonting the Applicant; Richard Heapes, of Street-Works, LLC,
Martin Wells, of Martin J. Wells and Associates; and Julia Craighill, of Steven Winter
Associates; and, on rebuttal, Gerald Henning of Henning Associates.

7. Ward 3 Councilmember Mary Cheh testified in support of the Application.on the
basis that the PUL is consistent with sound growth principles in that it is located on
Wisconsin Avenue, a major thoroughfare. She also stated that her election was 2
mandate for this type of development.

8. The City’s Office of Planning (“OP™) amd District Departiment of Transportation
(“DDOT") exsch tesstifiend in support of the project.
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9. ANC 3-C was represented by its new chair, Anne-Marie Buirstow. ITer testimony at
the hearing un April 23, 2009, described e ANC’s report and resolution (Ex. ), which:
expressed support for the project with eleven condlitions including loading dock issves’
and the lack of retail parking in the new building that would occupy the block bounded
by ldaho Avenue, Wisconsin Avenue, and Newark Streel ((he “North Block”)(090423 -
TR pp. 11-24.) She also testificd that the ANC had adopted 2 clarifying resolution three .

- days before the date of the hearing, with nn advangce notice to the public or to most of the
Comissioners, statng that it was not the: intent of the ANC that the exisung
Neighborhood Commercial Overlay should interfere with the approval of the PUD

10. AWARE was represented hy Jeffrey Davis and Anne Lacge. Their testimony .
reflectcd unconditional support of the project, supported by their view that the project had
wide community support and would he what the community and the city need.

1. Various individuals testified in supporl. of the project with particolar emphasis.on.
their desire for an upgraded supermarket and » more vibrant ncighborhood shiopping area.
Former OP Director Ellen MoCarthy testificd (hat in her view the project wasnot
inconsistenl with the Comprehensive Plan for (he: National Capital (“Comprehensive
Plan”). Other supporters votced more substanial resecvations. These included ANC
Commissioner Trudy Reeves, who cited sericus purking concemns and requested the
Commission o set aside 100 spaces for overnight purkiog, for area residents;
Commissioner Richard Rothblum, who cited the inaulequacy of the noise studies related
to the grocery stare loading dock neer existing houses in his single-member districy;
Commissioner Leila Afzal, who cited the lack of on-site commercial parking spaces‘on
the North Block; and Cammissionor Nancy MacWood,, who stated that this PUD was
Likely to cause serious impacts and that DDOT and OP had nut been responsive in
addressing the likely significant paridng and loadiag impacts of the PUD. She also
testified that the Applicant has not been willing to meet with regidents to negotiate
resolution of these and other impauis.

12. At large Councilmewbes Phil Mendelson testified in opposition to the Application
on the basis that although he Givared redevelopment of Squares 1920 and 1920N, he
opposcd the PUD because the North Rinck proposal was for 4 mixed use project with

moderate density residential, which wonld he inconsistent with the Copprehensive Plan’s

low density commercial designation for that hlock. Mr, Mendelson also testified that
PUDs should remajn within the constrainis of the underlying overley. He staxéd that
approval of the PUD would destroy the neigliborhood commercial overlay for the area
and set a precedent that would jeopardize overlays clsewherc in the city. Mr.
Mendelson’s testimony indicate that he: had long familiarity with the
Macomb/Wisconsin Zoning situation and previous Giant proposals for the site, incliding
a number of years as Chair of ANC-3C. (090406 TR pp. 248-250 and 256-257.)

3. The humediate Macomb Street Neighbors, represented by Frances. Sclafani,
testified] in opposition to the project with a primary concem about the prjject’s impact on
the spartment building on Macomb Street immediately south of the praposed Seuth
Bluck building. She citcd light and air issues for the iower flour Luants and noise
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‘disturbances resulting from locating a truck loading entrance and back-up arca dircctly
next to and behind the apartment building.

14. CPCA, represented by Gcorgc Idelson, Peter Esponschied and their unpaid expert
witness, Dom McGrath, testified in opposition 1o the project, CPCA stated that il acdently
suppow ts an improved grocery store. Its primary concerus include the project’s

inconsisiency with the Comprehensive Plan (“Comprebeusive Plan”) caused by -
numerovs factors, failure to comply with the Macomb Wisconsin Neighborhood
Commercial Overlay ("MW Qverlay"), and the failure of buth the Applicent and OP tu
comply with their substantive and procedural commitments under a 2002 contractual,
Letter Agreement among the Applicant, OP and CPCA regarding development of the
subject properly.

15. The 3300 Rluck of Idaho Avenue, represented by Tom Haines and Philip Montalto,
testitied in oppositiou to the project. The 3300 Rlnck of Idaho Avenue’s primary
concerns include the uaffic, noise, and other negative impacts of the project’s proposed
loading amangements, particularly on the South Block adjacent to their residences.

16. The Ordway Strest Ncighbors Association, representod by David Isaacs-and Dan
Heckor, testified in oppasition to the project. The Ordway Street Neighbors Association
stated 1ts support for 1 mademized supermarket but stated that its primary concerns:
include the praject’s impacts on traffic and parking in their residential neighborhoud, as
well as concerns reganling inadcquate parking, increased traffic, elmination of the
averlay, the overall size and density of the project and Inading 1ssues.

17. WNNC, represented by John O’ Sullivan, John Korbel, and Jim Pickman, testified
in opposition to the pruject. WNNC stated its support for an improved supermarket zmﬂ a
vibrant Wisconsin Avenue streetscape but stated that its primary concerns include
excessive traffic impacis; inadequatc provision for parking, including the absence-of
commereial parking in the Nowth Block bulldmg, excess density in the North Block;
unworkable and intrusive luading dock provisions; inconsistency with the -
Comprehensive Plan; the Applicant’s request for relief from the provigions of the MW
Qvecrlay, and lack of puhlu hencfits and amenities adequale lo halance the extent of -
rezoning and additional zoming relief requested by the Applicant. WNNC’s testintony
included possible solutinns for its areas of copcern, including [ixing the South Black
looding and delivery problems; reducing traffic impacts by additional on-s:te parking and
removing two floors of North Block residential units; excluding new apariment residcxns
trom residential parking, permit cligibility; providing substantial community parkmg at
the Site, particularly for customers and employees of existing busincsses, and requiring
an effective traffic miligation plan. In furtherance of 4 cumprehensive compromise,
WNNC agreed fo support an exccption to the MW Overlay to pormit two additiorial
restaurans in the PUD approximately the size of Café Deluxc.

18.  Various individuals testified in oppaosition. to the project. These in¢luded: Alice
Powers, on the project’s adverse lmde.L on the 38™ Street neighborhood, which she fears
will bocome @ sbort-cut from the 38" S, entrance and exit to the parking garage to and
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from Masgachuseits Avenue and the neighborhoods south and west of the PUD); Ninetta.
Fcldman on the need to relocate the entrance Lo Giant’s loading dock away from her
honzc on the other side of Tdaho, to avoid having over sixty tractor-truilers and smaller
trucks pass her house every day; Peter Pastan, owner of 2Amys Restauraat, on ‘the
hnportance to his restaurant of the Giant parking Jot and the MW Querlay, and the
umealistic assessment of iruck activity on Macomb Street; Jay Etta Hecker on, among
otter things, incompatibility of the North Block design with the neighborhood, the
elimination of planning and zoning protections and Giant’s intentional degradation of its
property; DC Superior Cuart Chicf Judge emerits Rufus King op maintsiniog the

xmmg scale of the shopping arca; Ann Hamilton on the Applicant’s lack of
responsivopess 10 comrmunity concerns and the possible impacts on PUD consiruction of
the veanomic recession, including the possibility of demelition followed by delayed or
abandoued construction, suggesling that demolition of (he South Block not beyin until
financing of South Block construction 13 in place, and that North Block demolition aot
begin until South Block construction is complete and North Block financing ig'in place;
Diane Olsson, disagreeing with Ms, McCarthy’s conclusions as to consistency with the
Comprehensive Plan; several morc individuals on the Applicant’s lack of responsivéness
over « long serics of community meetings; Philip Olsson on the necd to ensure
accomuwdation of small businesses; Tom Graharm presenting visuals showing the
differcoce hetween the proposed hmghts portrayed by the Applicant’s graphics and the
actual hieights of the proposed praject (Ex. __); Ross Ain on, among other things, the
missed opportanitics for environwentally- beneficial project facilities, the fallacy of the
claim thal most ot the neighbors wanted approval without conditions or modifications,
the false axsumption that most patrons won't come in cars, and the claim that the
oversizal Giant and residential development is necessary for an economicolly successful
redevelopment, which he said is unsupported by any financial cvidence or economic:
analysis; Dr. Wiltred Koh! stating that parking provisions are not sufficicnt to prevent
spillover anto residential streets, tiat the now grocery store is too big, and that the
Commission should require efforts fo attract neighborhood-serving busincsses with,
affordable rents; Rick Nash on the carly’ ciforts by himself and others to express concerns
over the scale of the project and the impacts on the neighborhood, and the: lack of:
responsivencss of both the Applicint and OP and DDOT 1o these concerns; Kate
Worsdard, who lives at the camer of Macomb St and 1daho Ave., on the cnormoys.
econonmic harm that the project's Joading dock will do 1o their and their neighbors' house
values and quality of life and vasions individuals concerned, among other thiings, thes the
proposcd project would negatively impact the existing nei ghborhuod shopping certer
temunts.

osed PUD Site and A

19.  The Site cunsists of Lot 813 in Square 1920 and Lots 1 and 2 in Sguare 1920-N ‘and
consists of approximatcly 178,236 square feet nf land area. The Site is currenly!
improved with a ane-story plus basemen! building including & Giant supermarket, retail
space and a rear surface parking lot (Lot 213, Squarc 1920)( the “Sourh Rluck™) and, on
the Noril Block, a two-story building with street lovel retail, second-story commercial
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spuce, a scparate building contaimng a bank, and a rear surtace parking lot. (Tots 1 and 2,
Square 1920-N), (The Applicant and others described the cxisting buildings as-onc- to-
three-stories, but that is not corvect, Seg, e.q., Applicant’s Response, p. 3.)

20. The Site is situated in Wand 3 and covers much of the two-block-area bounded by,
Wiscousin Avenue, {daho Avenue and a line north of the retail and epartment buildings
on Macomb Street, NW. The eptire Site is characterized by retail and office useéy; there is
no existing residential use on Applicant’s property.

2). The area surrounding the PUD Site includes the approximately 20% postion of the
MW Qvurlay district not included in the Sitc: single-family residential zones including
the Cleveland Park Historic District; the McLcan Gardens residential complex; ‘
townhousus, a two-story, four-story and eight-story multi-family residentinl buildings,
and a detached single family home on the cast side of Wisconsin Avenug in areds
designated by the Future Land Use Map for residential use, and oae S-story mixed use
building across [daho Avenue from the Site built as a Planna! nit Dovelopment in an
area designated by the Future Land Ise Map for mixed use medjum donsity
residential/lusv density commercial vse. The PUD Site is not a designated historic
landmark nor is it within & historic district; but it is directly across the Wisconsin Avenue
from the western boundary of the Cluveland Park Historic District. ‘

Matter-uf-Right Development Under Fxjsting and Proposed Zoning

24, The Site’s North Block is zoned MW/C-1., ‘L hie Site"s South Block is Zoned MW/C-
1 fronting Wisconsin Avenue and R-5-A on the western, rear portion of the lot.

23.  The C-1 (Neighborhood Shopping) District is designed to provide convenierit retail
and parsonal sorvice establishments for the day-to-day needs ofa small tnbutary ares,
with 1 minimum impact upon surronnding residential development, (§700.1)- T assume
“tributary” is in the stanne??? '

76. The C-1 District permits watter-of-right development tu a maximum height of three
starigs/40 feet, a maximum FAR of 1.0 and a maximum lot occupancy of 60%. (§§771.1,
771.2 and 772.1.) T

27, 'The Applicant requesis expansion of the commercial portion of the South Black,
reducing the R-5-A zone by over half to 25,388 square feet. Tt requests that all of the
North Block and the expanded commereial portion of the South Block, a total of
approximately 152,848 squarc feet, be rezoned from MW/C-1 to C-2-A.

28. The C-2-A Zone District is located in low and medium density residential arcas with
access (o wain highways or rapid transit stops, und includes office employment centers,
shopping centers, and medivm-bulk mixed use-centers. (§720.3) It permits developnicnt
to mexlinm proportions, (§720.4.) The C-2-A District accommaodates & major poftiori of
cxisting commereial strip developuwnts. (§72(.5.)
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29. The C-2-A District penmts moner-of-right devclopment to a maximum height of 50
feel, 2 maximum FAR of 7.5 for residential use aod 1.5 FAR for other permitted uses aisd
a maxjmum ot oceupancy o 0% tor residential use. %, (§§771.1, 771.2 and 772.1.).

30. For retaf uses in C-1 and C-2-A Zone Districts, one parking space is required for
each 300 square feet of gross floor area and cellar floor area in excess of 3,000 square
teet. Fur residential uses in the C-2-A Zone District, parking is required ai. 4 pinimum of
one space per two dwelling units.

31, Thus without regard to the PUD regulations o1 the MW Ovetlay, (here are
differences in height (40 feet veisus 50 feet), FAR (1.0 versus 2.5 for residential and 1.5
for other permitted uses, and uses (medium bulk mixed use centers are permitted in C:-2-
A).

32.  Apaiu without regard w the MW Overlay or restrictions contained in the.
Comprehensive Plan, including the Future Land Use Map, a PUD in the C-2-A Zune
District 1nay have 8 maximum height of 65 feet and a waximum, density of 3.0 FAR, of
which up to 2.0 FAR may be devoted to non-residential uses.

33. The MW Overlay is applicable to all of the Applicant’s lots, 'Fhe Neighborhond
Commeruial (“NC”) Overlay establishes limitations on uses in the overlay: district
including limitations on the ground floor linear street frontage that may be occupwd by
restaurants, fast food establishments, prepared food establishments, and similar ealing or
drinking establishments In addition, the NC Overlay Liwits the percentage of the: ground
level af e building that raay be devoted to banks, loan offices or other fifancjal
inslitations, travel agencies or ather tickct offices.

34. In addition to the requirements of Neighborhood Commercial Overlays, the MW
Overlay sets requirements for Special Exception proceestings to ensure conparibiliry with
and enhanccment of the primary neighborhood retail function of the cominercial acea and
to advance the other purpuses of the overlay district. Furllier, the NC Overlay establishes
matter of right height and floor area ratio (KAR) limits ay the guidelines for PUDs.
(5.1303.1)

35.  The PUD site accounts for approximately 80% of the MW Overlay.

The Yroposed PUD Project

36. The Applicanl proposcs to demolish the exixling structurcs and redevelop the
properties un both blocks as described in FF 37-40,

The South Blgek
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37.  Onthe expandcd commercially-zoncd portion of the South Block, the Applicant,
proposes 1 cunstruct a two-story building containing a new (iiant supermarket, strest~
level retail and second-story commercial flex space or additianal retail along Wisconsin
Avenue and, along Newark Street, second-story residential units. The building helght
would be 37 feet/'two stories; it would have a total FAR of 1.56, of which 1.43 would be

commercial. Lot accupancy would be 75.5%. 'Thus for FAR, the building would be in
cxeess of whal is permitted as matter of right under C-1 zoning but loss than would he
pormitted under C-2-A. ‘The South Blovk garage would provide parking for 393 vehiclos,
seven of which would be for the 14 resident lofts, and seven (0 be share by tiie tenanls’
and their visitors.

38, The Applicant proposes that loading dock access for the supermarket will be via a
driveway through the remaining tesidentiallyzoned portion of the lot off Idaho Avene.
'Vhe driveway wauld be locared dircctly across the street from existing single family
residences and adjacont to the abuiting singlc family residence to the south. By the
Applicant’s measurements, the supenwarket’s truck tumaround would be locaved 70 feet
from that fanily’s house and the loading docks themselves would be 140 feet from the
house. (Ex. A of Applicant’s loading Access Alternative Shect, May 15, 2009, The
Applicant proposes that loading for (he remainder of the South Block commercial
development (iopting on Wisconsin Avenne will be accessed from a public alley located
off Macomb Street. Provision for Sunth Dlock residential loading is not described.
Provision for the Newark Swreet frontage, including the residential units, will be sccensed
from this dock and series of passageways leading to elevaturs that will connect to this
side of the huilding.

39.  Ontheresidentially-zoned portion of the South Block, along ldaho Avenue, the
Applicant proposcs to construct cight three-story townhouses, with two below-grade
parking spaces for each townhouse.

The North Block

40.  Onthe North Block, the Applicant proposes Lo consiruct a five story mixed-use
building containing street-level retail space and four staries of residential ynits ahove;
consisting of approximately 124 units. The project would have & maximum beight of 61
fect and a 3.81 RAR, of which 3.06 would be residential and 0,75 would be commercial.
The building would have 75% Jot occupancy. By all these mcasvres, the building would
cxcecd what is permissible under C-2-A as a matter uf right. The proposal includes 124
parking spaces, all of which would be reserved for the residential units, twice the level
cstablished by the zomiug regulations. These spaces will not be available at any lirae to
the customers or employees ot the North Block commercial space.

41.  Theoriginal application propnsed to include eight percent of the gross floor areéa,
or upproximately (3,184 squar: fect, for affordable housing. Tn ity rcbuttal testimony on
May 4, 2009, Applicant offered to raise that figure w ten percent affordable housing.
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PRELIMINARY MATTER: PETITION TO REFER TO .BZA

42, On September 24, 2008, WNNC filed a Petitivn To Refer Case 08-15 To The Board
of Zoning Adjustment, ‘Thereafter (he Applicant and WNNC filed various pleadmgs in
opposition and support of the Pelition, as sct forth in FF 5. At the time that WNNC filed
its pleadinmgs it was not a party, since party status is not determined prior 1o the hearingion
the application. The Commission did not respond to any of the pleadings. Al-(he hearing
op February 19, 2009, the Comunission determined to hald the Petition in abeyance until
its deliberalion of the case at lurpe.

43. Section 1308.3 of the Zoning Regulations states that within the MW Ovirlay
District, oy a lot that has 10,000 xquare feet or more iu land area, construction of a new
building o1 enlargement of the gross floor area of an existing buslding by 50% or tacre
shall be permitted, subject 1o review and approval as a Special Exception by (le Board of
Zoning Adjustment (“BZA”) pursuant to the standards and criteria set forth in §1304 of
the Zoning Regulations. The Applicant’s proposal is within the terms of §1308,3. WNNC
states that §1308.3 requires this case to be referred tv the BZA.

44. Section 2406.2 of the Zoning Regulations states that an application for # PUD.may
be filed in conjunction with a change in zoping for the property involved. Section
2403.11(v) states that to assist the Commission in applying the PUD evaluation standarde,
the application must include « tahle showing the requested relicf from the stavdards'and
requirements of development under conventional zoning. Section 2406.2 addresses the
contents of a PUD application, not the euthority of the Zoning Commission. ,Se»:twn

2403 11(c) demonstrates that rezaning under a PUD is limited to conventiop:! zoning and
does nut extend {0 requesting 1emoval of an overlay zone, since overlay Zones are not
conventional zoning,

45  The Applicant refers 1o Z.C, Order No. 05-37 to demonstrate that the Commission
bus approved removal of a portion of the K Streel Overlay through a PUD:in the past.
(Pre-IIcaring Submission, 10/24/08, pp. 8-9.)

46 'The Opponenis stated that Order 05-37 treated the H Street Overliy with great
respect and retoved Uie Overlay from about epe-third of the PUD Site afler carcfil
analysis pursuant 10 the critetia of §1304.1, §1305.1 and §1326.1. (Z.C. Oder No. 0537,
Januuxy 14, 2008, FF 72-74.) In that case, the Cormission agreed with the Apphcant that
a unique confluence of site-gpecific factors meant that allowing the PUR would not be
taken ag 2 precexent, cven within the H Sirwt Overlay zone, much less as'applied to other
Neighborhood Commercial Overlays. (See Case 08-19 Petitioners’ Opposition to.
Applicants® Motion to Dismiss, November |4, 2008, p. 3.)

47. Secrion 2405.7 of the Zoning Regulations states thal. iu approving PUDs, the
Zoning Commission reserves (he aption to approve any usc that is permitted as'a Sgiecial
Exception and which would utherwisc require review by the Board of Zéning
Adjustment. 'The Applicani states that §$2405.7 gives the Zoning Commission authurity to

10
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assume the BZA's Spexial Exception review function under §1308.3 not only as to uses,
bul also as to other vverlay provisions.

48. The longuage of §2403 7 addresses the RZA’s autharity to approve uses ag a
Special Exception, but it docs not address ths BZA’s broader Special Bxception funddon
uuder the Neighborhood Commercial Overlay chapter of the Zoning Regulations.

49. By lctter dated April 26, 1979, the Deputy Corporation Counsel of the District:of
Culumbia advised the ercunvc Director of the Zoning Secretariat that the Zoning |
Commission could not axsume the BZA Special Excoption use function under a PUD.
when the regulatory lanpguage fails to achieve that result.

50. The April 26, 1979 legal opinion prechxled the Commission rom approving a use
proposed by a PUD upplicant because the Znning Regulations required 2 BZA Special
Exception and the PUD regulations were silent on the issue.

51. Inresponse ta the April 26, 1979 legal opinion, the Zoning Commission amended
its PUD Kegulations by adopting §§2405.7-2405.8. (£C Cage No. 79-21.) As explairied
Ly the Assistant Adwinistrator for Planning and Devclopment in a2 memorandurn 1 the
Zoning Commission, the purpose of the amendment was to eliminate the réquirement of
RZA review for PUD applications requesting uses that would normlly requite BZA
Speeial Exception apmoval. The Commission’s amendment to the PUD régulations
could have included all aspocts of such an application, but it did yat. The Commission
recognizes that the abjectives the PUD Chapter differ from the (hase of the NC Overlay.
A rulemaking procedurc proposing & refcvant amendment to the Zoning Regulations
would provide an opportunity for broad public consideration of the interplay of these
Chapters, free Gom the context of a pucticular development praposal. And in any avent,
the Commission cannot amend its regulations through an individual contested case.

5§2. §8§2405.7 and 2405.% fulfill the nawrow use approval function for which they were
designed and prormulgated. However, §1308,3 is not addressed to uses but instead:
requires the BZA to review the entire redevelopment proposal as a Special Exception
pursuant to the ¢riteria enumerated iu §1304. 'L he Commission finds that §§2405.7-
2405.8 do not authorize the Cunmission to reserve the option 1o undertake the BZA
Special Exception review of (e redevelopment required by §§1308.3 and 1304,

3. The Coramission finds that thc Applicant’s otler arguments for dismissing
WNNC’s petition are withoui merit.

54  InZ.C. Order No. 08-08, we approved limited Special Exceptions from certain
requircments of the Georyia Avenue Overlay, but we [bund that the specxal exceptions
required cornpliance with §§1304, 1330 and 3104 of the Zoving Regulations. What is the
significance of (his?

55.  The Commission finds that pursuant to §1308.3 of the Zuning ch;ulutmns, this:
matter must be retorred to the BZA fuor consideration as a Special Bxception pufsuant

1
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§1304 and §1308.3 of the Zoning Regulations.

56. Although the Commission hus determined thal it cannot complete aclion on this .
casc prior to BZ.A review, the following issues are wddressed to provide guidance to the
BZA, the Applicant, other parties and individuals who have participated in this case.

INTERPRETING THE COMPREUENSIVE PLAN FUTURE LAN
GENERALIZED POLICY MAP AND DISTRICT FELEMEN[S

‘L'he Comprehensjve Plap—General.

57. Applicant statcd in the original submission thai fhe proposed PUD is consistent with
the Comprehensive Plan. They argue that 3 map amendment rezoning the PUD to C-2-A
is consistent with the property’s Low Density Commercial designation on the Future
Land Use Map. The applicant incorrectly states that the PUD is also desighated Low.
Depsity Rusidential on the Futore Land Use Map. Ouly a portion of the South Block thar
adjoins the existing residential district i5 designated as Low Density Resideptial on the
Putuee Land Use Map. In addition, the applicant lists a number of policies from the Land
Use, Housing, and Bconomic Devclopment Blements as suppont for including housing
and/ur area bonus densitjes.

58. The Ottice of Planmiug in its report to the Zoning Commission concludes:that the
PUD is not inconsistent with thc Comprehensive Plan and specifically notes that the
North Block is Low Densily Commercial aad (be South Block is spht-zoncd Low
Deusity Commercial and T.ow Density Residential, The OP report cites several
Cumprehensive Plan Element policies, s well us the Rock Creek West Clement. The
pnedommzmt emphasis of the report is that the PUD would provide unmet: nmghboﬂmud
services, provide selbacks and buffering, resuce parking supply to sucourage Wa}kmg
provide sufficient loading facilities, and provide mixed use development, architectire
retlective of the neighborhoed, and a parking facility that would encourage walking.

59. Opponent parties tostified that the Office of Planning was basing its support o a
series of Comprehensive Plan element palicies that did nor specifically apply w the PUD
property. They further testified that the Tuture Land Use Map which was recently
updated did nnt designate the PUD property for mixed use development 6r medium
density cammercial development, although other nodes un Wisconsin Avenue were 0
designated. Sinec the Funre Land Usc Map applied the elevant Land Use Element
policiex in a finc-grained patlein to cach square and lot, it was unnnsmkable how the
Comprehensive Plan des:gndlmi future development at this site. The opponmls also
testificd that listing various Comprehensive Plan policies out of context cauld not
supplant the directives containcd in the Future Tand Use Map.

12
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60.  The Parties obviously disagree as 1o the appropriate interpretation of the
Comprehensive Plan. (See, &.g., WNNC Statement, 4/14/09, pp. 5-8 and Appendices 1
and 2; Applicapt’s Response, 4/20/09, pp. 1-12.)

61.  ANNC submitted un analysts stating thut the following basic: principles must
guide the Commission in interpreting the Plan:

u) The Home Rulc Charter calls for “the proparation snd implementation of
the Nistrict’s elements uf the comprehensive plan for the national Capital.” (2.C
Cole §§1-200¢ and 1-244.)

b) Consistent with the implementation thandatc of the Home Rule Cherter,
(he Plan provides thul the Zone Map must nut b inconsistent with the.
Comprehensive Plun Future Land Use Map. (Plan Policy IM-1.3.2, 10 D.CM.R
2504.4.)

c) In implementing the Plan, the Plan statos that decisions ua tequosts for
rezoning are guided by the Future Land Use Plan read in conjunction with the text,
of the Plan. (Framework Guideline d, 10 DL.C.M.R., 226, Policy TM-1.3.3; L0
N.C.MR. 2504.5)

d) 'The Plan also states that since the Land Use Element tegrates the
palicics of all other District elements, it iy given greater weight than the other
clements. (Plan Policy IM-1.3.4; 10 D.C.M.R. 2504.6.)

<) The Plan forther states thas the Future Jand Use Map carics the same legal
weight as the Plan document itself and its purpose is to “represent the land use
policies set forth in the proposed Land Use Element,” using “standardized colors
for plenning maps.” (se¢ 1-246, D.C. Covde; Plan Framework Flement, 225.1)

62.  Pursuantto the principles set forth in FF 61, above, our decision.on Applicant’s
rezoning requests wust be guided by the Future Land Use Map, rexd in:conjunction with
tho text of the Plup.

Wisconsin Aveuue Dolicy Focus Area

63.  The Opponeats argued that ul(lough the Future Land UTse Map represents the-
entire Plan iext, the Rock Creek West. Blement creates two “Palicy Focus Areas” and:
states that these areas require a level of direction snd guidance above the rest of the Rock
Creek West and citywide elements. (RCW-2, 10 D.C.M.R §2310.) The Rock Creek West
element names the Wisconsin Avenue Comidor as a Policy Focus Area. (RCW-2.2,:10
D.C.M.R. 2312.) Specific pravisions of the Wisconsin Aveauc Palicy Focus Area mclude
the: following:

13
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a) The Policy Foous Ared text describes the curvent mix of uses aleng

Wisconsin Avenue a3 eclectic, having varying ranges af density. (RCW-2.2; 1Q

D.C.M.R §2312.2.) k endarses the existing character by stating that the P1<m does

not propose any significant change in that policy. (RCW-? 2 WUD.CMR
§2312.1.)

b)  The Wiscansin Avenue Policy Pocus Area texl states that Wisconsin
Avenue’s multi-nuighborhood center at Tenleytown and the Tricndship Heights
regional center (hoth served by Metrorail) continue to be opportunity areas for
new housing and now retsil. (10 D.C. MR §231.4.)

c) Consistent with the Plan's citywide policies for expapding the Dismict’s
housing supply and cnoouraging in-fill development on vacant or unéeruuhmd
sites, the Wisconsin Avenue Policy Focus Area text discusses the presénce of
vacant copvnercial buildings bedween Jonnifer and Brapdywine Streets and |
encourages a mix of moderate density housing and Jow density retail uses there.
(10 D.CMR §2312.5

d) Cuonsistent with the Plan’s citywide policies for expanding the housing:
supply and allowing mixed use in commercial areas, the Wisconsin Avenue:
Policy Focus Area text recognives the opportunity for additional housing with
some reail and limited office spave on the east side of Wisconsin Avénue
between Albemarle and Brandywine $Streets as well as at the low density
comuercial area north of thers. (Policy RCW-2.2.1, 10 D.C.M.R. §4312.8)

We find that the Future Laud 1lse Mop acmratelv reflects the Policy Focus Area’s

texwial guidance for future land nsc along Wisconsin Avenne. As directed by the Plan
text, the Map designates Wisconsin Avenuc from Tenleyiown to the Maryland line,
including L multi-nesghborboad center at lenleytowu, for mixed use. The Mup -
designations fully reflect the Policy Focus Area text’s call for housing in those locations,.
These designatiops in rurm reflect and give contexs to the general housing goals xpressod
in ward-wide or citywide policies of the text.

65.

Wo find it significant that the Policy Focus Area docs not call formixed usc in the

Macomb Wisconsin low density neighborhood comunercial center.

APPPROPRIATENESS OF MIXED USE AT THE FUD SITE,

G4. The Applicant and the Otfice of Planning state that the proposed P1/D is a tnixed
usc developraent. (Application py. vi, §; Office of Planning Report p. 1)

65.  The Future Land Use Map does not designate the Macomb Wisconsin commercial
cenrer for mixed use,
66.  The Applicant states that the ahsence ot mixed use striping on the Map does not

preclude: mixed usc development because such striping is intended to indicats thas mixing
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8) The Policy Foous Areu (ext describes the curvent mix of uses along
Wisconsin Avenue as eclectic, having varying ranges af density. (RCW-2.2; 10
D.C.M.R §2312.2.) It endorses the existing character by stating that the Plan does
not propose any significant change iu that policy. (RCWJ 2 1UD.CMR
§2312.4)

b)  The Wiscvonsin Avenue Policy Focus Area tex! states that Wisconsin
Avenue’s multi-ncighborhood ceater at Tenleytown and the Fricndship Heights
regional center (hoth served by Metrorail) continue to be opportunity areas for
new honsing and now retaif. (10 D.C.M.R §231.4.)

c) Consistent with the Plan's vitywide policies for expapding the Dismicl's
housing supply and cncouraging in-fill development on vacant or underutilized
sites, the Wisconsin Avenue Policy Facus Area text discusses the presénce of
vacant commercial buildings between Jonnifer and Brandywine Streets and
encourages a mix of moderaie density housing and low density retail uses tiere.
(\0D.C.MR §2312.5.)

d) Cousistent with the Plun’s citywide policies for expanding the housing:
supply anul allowing mixed use in commercial areas, the Wisconsin Avenuy:
Policy Focus Area text recognives the opportunity for additional housing witl
some refail and limited office space on the east side of Wisconsin Avénux
between Albemarle and Brandywine Streets as well as at the low densny
comuuercial area north of there. (Policy RCW-2.2.1, 10 D.C.MR. §2312.8)

61 We find that the Funwre Land 1/se Mop accurately reflects the Policy Fouus Area’s
textual guidance for future land use along Wisconsin Avenne. As directed by the Rlan
text, the Map designates Wisconsin Avenuc from Tenleylown to the Maryland line,
including (he multi-neygbborhood center at lenleytowu, for mixed use. The Mup
designations fully reflect the Policy Focus Area text’s call for housing in those locitions,.
These designatiops in turn reflect and give context to the gencral bousing goals wxpresscd
in ward-wide or citywide policies of the text.

65.  Wo tind it significant that tho Policy Focus Area docs not call formixed usc in the
Macomb Wisconsin low density neighborhood comunercial center.

APPPROPRIATENESS OF MIXED USE AT THE PUD SITE.

G4. The Applicant and the Office of Planning state that the proposed P is 2 mixed
us¢ development. (Application pp. vi, 5; Office of Planning Reportp. 1.)

65.  The Future Land Use Map does not designate the Macomb Wisconsin commercial
center for wixed usc.

§6.  The Applicant states that the ahsence ot mixed uge stripiag on the Map does na
preciude: mixed use development becanse such striping is intendiad to indicate that mixing
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b)  Reczone the commercial portion of the both blocks Ly changing the
conventional zoping from C-1 ta C-2-A.

¢) Remove the Macomb-Wiscongin Neighborhood Comuercial Overlay
Zone from the PUD Site.

Remapping the Suyth Block to eplarge the commercial portion of the lo¢ b
redycing the resileqntial portion.

76.  The Applicant requests that we remap a poition of the South Block of the Site by
rezoning 28,105 square feet from the R-5- A portion to C-2-A. This constitutes 2
reduction of more than 50% of the residential zone. (190406 TR, p- 46.)

77.  Thete was no opposition to remapping & portion of the residential portion of
South Block for coramercial use, although there wers significant objections to the
consequences resulting from the ramapping and the location of the market and its parking
and Joading 1w closc to the adjucent houses on Iduho and the aparument building on
Macomb, the loss of light and 4ir fo those same residences, and the loss of ‘greenspace as
a buffer,

Rezoning to C.2-4.

78.  The Applicant requests that the commercial portions of both bincks of the Site be
rozoned o MW/C 1 to C-2-A.

‘Lhe South Block

/9. The Applicant states (hat rezoning the (expanded) South Block commercial area as
well as lic North Block to C<2-A is necessury to accommodate ils proposal of two
mixed-used burldings with pround floor retail uses and upper-story residential uges.
(Application pp. 12-13)

80.  Opponents state that the proposed development of the South Block can be
accummeodated if the expanded commercial portion is zoned MW/C-1 with a redsanablc
variance on FAR. They state that Applicant lias requested C-2-A zoning for the South
B:‘M}t in order 1o generate “surplus” FAR capacity for the PUD fo he used on thi: Narth
Block.

81,  Because of unr conclusion below that the Applicant's proposal for the North.
Dlock is inconsixfent with the Comprehensive Plan and the MW Overlay, rezouing any
portion of the South Block to C-2-A to generate an unuskd surphus to-accomriindate His
North Block proposal would circumvont the intent and purposes of theZonipg ‘
Regulations and rosult in activu that is inconsistent with the Comprehensive Plan.

82. We find that it is not nocessary to rezone (he South Block portins of the PUD to C-
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2-A in order to accommodate the PUD proposal for the South Black.

¥3. BRecause we find thal the South Block huilding is generally consistent wilh existing
MW/C-1 7aning, we find that it i3 not necessary to defer approval of the South Black
portion of the PUL) pending review of the North Block propusal, if the South Block
proposul is otherwise justified.

'The North Blogk

84. The Applicant states the low density commereial Norih Block may be rezoned to [V
2-A bevansc the C-2-A zone may describe Low Density Conynercial or Moderate
Density Commercial Use. (Application, 5/15/08, p. 22.)

83. In support of this proposition, forer OP Director Bllen McCarthy testifed that
because either C-1 or C-2-A zouing is appropriate for law density commercial
development, any development that is permitted in 2 C-2-A zone is compatible witn.a
Future Land Use Map designation would qualify as low-density commers ial, She also
saaid that she did not know if the proposed North Block building was within C-2-A
matter-of-right parameters.

84. ‘'he Opponents agree that the C-2-A zone may be applied to Low Déasity
Commercial or Moderate Density Commercial areas, but argue that the double rofe:of the
zone district dues not mean that the Comprehensive Plan’s low density and moderdte
density desxgnatwns describe identical levels of developmont, Specifically, they argue
that remapping to C-2-A is not permitted if it would contlict with the gmdance of the
Lomprehrmwe Plan for a pariicular ares. They point out that zomng on Wisconsin
Avenue is not monolithic, but is block-by-block, depending on pruximity to Metrorail,
surrounding development, and other factors. They state that a five-story building such as
the Applicant proposes for (he North Block would conform vo the Comprchensive Plan's
Moderats Density residential or mixed use category but not the low density comimercial
applicable to the North Bluck, and is therefore inconsistent with the Comprehensive Plan
Land 1Jse Map for the PUD arca. (See discussion of Wisconsin Ave, Policy Focys area,
abuve,)

85. In other wonds, the Opponents atlack the Applicant’s and Ms, McCanthy's arguments
as false logic, saying in offect that although some (maticr-of-right) C-2-A hmldmgs nitight
bo consistent with tho low-density cummercial desigpation, some are not; and in
particular this one, which is moderale-density mixed use and which excerds the matter-
of-right allowunces for C-2-A, cannot be reconciled with the low-density commercial
designation aud thus is inconsistent with the Comprehensive Dlan, See die testimony of
CPCA expert witness Dorn McGrath and Disne Olsson.

86.  CPCA witness Peter [spenscheid argued that the North Black groposal was

iusonsistent with the Comprehensive Plan for another reason: « singlo building that is
five stories high (the propesed North Black structurs) cannot be viewed as cotisistent

17
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with a deseription in the Comprehensive Plan that low-density commercial consists
primarily of one- to three-storey buildings, The Commissinn agrees.

87. Wefind that the Applicant’s staterpent that the rezoning is necessary lo
accominodate the PUD proposal is not of itself a sufficient justification for 2 PUD
rezunmg First, the pruposal must not be incapsistent with (the Comprehensive: Plan,
Secund, it requires careful review of the naturc and extent of the corresponding public
benefits and project amenitics offered by the PUD, which we discuss below,

88. We find that (he Applicant’s staleniont that the rezaning is necessary to
accormmodate the praject’s proposed residential uses (Application, p. 13) is not tenable
for tlris area since the size and scalc of the residential component are inconsistent with the
Coraprehensive Plan Future Land Use map designation of the Site for low density
vommeecial use.

89. In view of vur findings respeciing the size and suale of the PUD's propased North
Block building we find that decision on rezoning the Narth Black portiup of the PUD
should be postpuned pending revision of the PUD propasal tor the North Block,

val of the Macomb-Wisconsin N¢ orhoodl creial Overlay | thie
PUD Properties,

90. The Applicant requests that we completely remave the MW Overlay from oll of the
PUD proputies. (.8, Pre-Hearing Statement, p. 9.)

91.  As disenssed in the Preliminary Matter, sbove, and stated ar Conclusion of Law
below, the Commission does not have power within a PUD to grant (ve Applicant's:
request to remove the MW Overlay from the PUD.

93. The Applicant states that romoving the MW Qverlay is consistent with the intens
and purpose of the Overlay begause the PUD prcess provides the public teview of large
developments otherwise called for by the Overlay; the project will advance the goal of
preserving and enhancing neighborhood shiopping cenvers and will conform 1o key-
pruvisions including ground-floor retail and service uses and elimination of curh cuts and
driveways along Wiscansin Avenue, (Pre-Hearing Submission, 10/24/08, pp. 9-101.)

94.  Speeitically, il Applicant states that the proposed PUD would contisue Lo protoct
and enhance the Macomb-Wisconsin commercial area because it will likely provide at
least 30% of the: pross tloor area as pround floor retail wod servico establishmeuts; will
not allow more than 20% of the ground floor ares t be banks, financial institations, ete.;
will limit restaurants, ete., to 20% of the PUD commercial frontage; it will ot have
Wisconsin Avenue curb cuts; aud it provides for public review of this tarpe scalc project
through the PUD instead of §1308.2. 'The Applicant concedes that the jroposed project
requests relict for an additional 11 foet of North Block building height and substantially
greater FAR for the Noril: Block than would be allowod as a matter of right even if its'
property is upzoned, whereas §1505.1 of the Overlay chapter requires matter of: right
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height and FAR limits to serve as gmdelines for the FUD and §13042 rogquires that
Special Exceptions under the ()vcrlay st nnl excecd the Overlay District’s height and
FAR limits.

¥5. The Officc of Planning Report states that the PUL would he conssstent with the dim
of the Overlay. (Report, 2/9/05 p. 10. However, OP acknowledges that the PUD could
not be bunilt undet the Overlay.,

96. The Qpponents state that the Applicant’s offer to limit restaurants, etc;, in the PUD
t0 20% uf the PUD’s street frontage to would result in up to 300 linear feer of restaurant
frontage, or up to siX mors restaurants Sssuming an average sueet frontage of 50 fect por
restaurant; those new establishipents, in combination with restaurants already opstating in
the MW Overlay District outside of the PUD, would provide for a total restaurmt
fronsage substantially in excess of the Overlay limits. (WNNC Opposttion Statencit
4/14/09 (“WNNC Statement”), pp. 13-17.)

97. Oppopents also statc that removing the Overley would remove the MW district’s
curient ban on fast food establishments, which, they state, often rosulf in increased Jitter
anl other undesirable: impacts. (WNNC Staicment, p. 16.)

9&.  Opponents siate that adding up W six more restaurants to the zone disirict could
change the local reiail-oriented commercial center into 4 major dining and entertainment
destination district, contrary to the Comprehensive Plan Futurc Land Use Map and Policy
Map designations. (WNNC Statement, p.15.) They propnse instead 2 Bmit of two hew
restaurams in (he Overlay.

99. Opponeis also stase that removal of the Qverlay from the PUD area would
effectively destroy the entire MW Neighborhood Commercial averlay donie bwause {3)
the PUD Site accounts for 80% of the catire MW Overlay ares; (b) the remmmng portion
of the overlay is dominated by restaurants, and as a result that remaining postion would
be thrust vastly out of compliamce with the Overluy’s 25% limitation and (c) with so little
area remnaining in the MW/C-1 Zone District and in light of the exvaul of Ovcrlav
aoncumpliznce thar would result from removing the PULYs portivn of the Overlay,
ownerrs of the remaining properties would have a strong case for asking the Zoning
Cunmunission to change their zoning to C-2-A aad climinating the MW Overlay
sliogether. (WNNC Statement pp. 16-17.)

100, Opponents stats that chiminating the MW Overlay from the PUD would be
inconsistent with the Rock Creek Element of the Comprehensive Plap, which récugnizes
the value of neighborhaod corarvercial uverlays in protecting Ward 3 neighborbiods and
calls for consideraiion of additional overluys to cnsure that new development “g
responsive ta community concerns about building helghts, huffers, and transiticing
between uses.”” (WNNC Stateruent, p. 14; Action RCW-1.1.A, 10 D.C.M.R §2308.17.)

101 Opponents coneur with Coupcilmernber Mendelson’s statement that removing the
Ovalay by the PUD provess would destroy the neighborhood commixéial overlay for the
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Macomb Wisconsin arca and would set & precedent that would jeopardnzc overlays
clscwhere in the city; and that even where there is a change m 2oning, the PUD must stay
within the matter-of-right paramelors of the underlying zoning.

102. We have ncver awarded 1o 2 PUD a complete waiver of the provisionsof an
applicable Overlay District. In cases wherc we have provided any relief from specific
Overloy requiremnents, we have upplied the criteria of §1304.1, inchuding th criteria of
§1304.1(b) as to the exceprional Gircumstances relating to the property itself or to
ceonomic or physical conditions in the immediate srea which justify the excoption ot
waiver, and we have been mindful of the requirement of §1305.1. (Ses, ZC Order No, 05-
37, 1/14/08, FF 44, 4%, 49 and 72-74, and ZC Order No, 08-U8, 7/14/08, T'F 27 and 48-54,
capecially EF 51.) In ZC Order No. 05-37, we stuted that the order was not to serve as a
procedent in other decisions. ’

103, The Applicant has not provided information pursnant to the Overlay:criteria.

104, We find that removal of the MW Overlay frinn the PUD Site would got be

consistent with the intent and purposc of the Overlay. W find that it fails to.comply with

the Overlay in the following ruspects:

a) The proposed PUT docs not use the'matter of right height and FAR limits of
either the existing C-1 or the requested C-2-A zoning as giidelines for the PLT,
contrary to §1305.1.

L) The proposal 1o hmit restnurants, bars, ete. to 20% of the lincar street frontage
wnuld allow 2 total Jinear footage in the MW Qverlay District substantislly in
excess of the MW Overlay’s limitations, contrary to §1302 5.

¢} The proposwd PUD does not include the MW Overlay’s exclusion of fast foed
establishments, contrary to §1302.3.

d) The propused PUL does pot sespect other C-1 use limitations in MW,
Overlay, conlrary to §1302.3.

¢) The proposal does not satisfy the criteria of §§1304.1.
f) Removal of the Uverlay frow the PUD properties would have.a @dve impact
on the remaining Overlay and would likely lead to jis elimination, contrary to
§§2400.4, 2403.3 and 2403 4.

g) Removal of the Ovarlay would violate the intent and purposes of the Zoning

chu.lauom and result in action that is inconsistent with the Compvehensxve Plan,
in violation of §§2400.4, 2403.3 and 2403.4,

APPLICANT’S REQUESTED RELIEF FROM ZONING REQUIRTMENTS.
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105. The Applicant requests the following relief from zoning requiremonts;
a) Reliet from C-2-A matter of right height and FAR requirements.:
b) Relief from lot nccupancy requirepients.

¢)  Relief from requirements regarding the location and amouat of North
Block commercial parking,

d)  Relief from reyuairements regarding the number of tommercial parking,
spuces at the PUD Site.

&) Relief from Inading requirements for the North Block.
£ Relief from loading requirements for the South Block.

g Relief from requirements prohibiting @ conunercial loading driveway:
through a residential zone.

h) Relief [rom requirements regarding the size uf curb cut.
1) Relief from requirements regarding roof suucturcs
i Relief from the prohibition of separate principal buildings un a single lot.

k)  Relief trom the bar to single. family townhouscs os & permitted now
residential developmont in this zuning category (applivation, p. 11).

Reguested relief from C-2-A mafter of right height FAR requirements.

106. In addition to requesting that all of the Site’s commercial zune he cxpanded and
that all of e commercially-zoned portion of the Site be rezoned fruw (-1 to C-2-A, the
Applicant requests PUD relief from C 2-A matter of right zoning,

107. As stated above, the maximum development flexibility thar we may authorize in the
C-2-A zone district provides a height of 65 feet and FAR 0f 3.0 including up 10.2.0 FAR
commereial. (§2405.2.) We may increase (iese limits by up to 5% under sppropriatc
circumstonces. (§2405.3.)

108. In support of its request, the Applicant states thar the FAR of the overall PTD
including the North and South Blocks is 1.99. However, the proposed buxldmg for the
North Block would have a total FAR of 3.81% with a residential FAR of 3.06. (Pre--
Hearing Submittal, 10/24/08, Appendix B.)

109. In support of 1ts request, the Applicant states that construction of'he grotery store

would not be feasible without the full proposed multi-famuly res:deuual component,.,
Applicant states that Pruject expenses beyond thuse of a typical grovery store include ten-
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inch calipor trees, green toofs, Smartcars and 30 parking spuces. (2/19/09 TR p. 201.3
The Applicant algo citex] the costs of structured parking und urban architectuye. (5/20/09
TR pp. 82-83.)

110, The Applicans acknowledged that 4 large tree size is needod in mitigation of the
Idabu Avenue loading dock. (090520 TR pp. 40-42.)

111, The Applicant declined the Opponents’ request for ths Applicant's pro farma data
thar would support its économic feasibility claim. (090520 TR p. 83.) The Applicant
stalos that it is under no independent re:gulatory obligation to provide its finuncial
analysis of the project. (Applicant’s Response p.17.) We concur with the Applicabtin
this rogard, but note that since the Applicant bears the burden of proof in thiis proceeding
(see Conclusions of Law __), it takes this position at its own risk.

112 The Applicant statcs that the project would be compatible with the lieight, mags and
scale of surrounding buildings.

113 ‘the Applicant also states that cxisting housing stack in the area may not be-
sufficient 1o sustain the local commercial ccater. (Applicant’s Response, p.-10.)

114. The Oppunents state that ihe height and scale of the proposed North Block building
arc excessive and arc inconsistent with the Comprehousive Plan, as disunssed cxtensively
above,

115 The Opponcnts state that the presence of (aller residential buildings in the
residentially-zoncd areas in the vicimty of the PLID Site are not a justification for
permitting a PUD project that is taller than permitted by the Compreliensive Planznd the
Neighburhood Comimercial Qverlay.

116. The Opponents state that the Plan’s Fulure Land Use Map designatés the MW
Overlay arca us fow density commercisl and the Land Use Policy Map desigpates the-
MW Qverloy area as » neighborhood commeacial center, (WNNC Statenient pp. 4-6 and
Appendix I, Comprchensive Plan raaps amd logends.)

117. Opponents nole that the Muture Land Use Map states that the common featire of
low density commercial areas is that (hey arc comprised primarily of one- 10 tluee-story
buildings. (Legend, Future Land Usc Map.) The description states that the predominant
uscs ore retail, office and businesses. Tt docs not indicate that residential'use is
appropriate.

118. Opponents further state that (e Comprehensive Plan Implementation Rlerment
stases thal decisions on requesis for rezoning shall lie guided by the Funire Land Use Map
read bt conjunction with the Lext of the Plan. (luplemcentation Element, p 25-6, WNNC
Statement Appendix I, p. 2.)

119. In examining the Applicant’s proposal for the North Block huilding in the context
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of the Comprehensive Plan, Opponents state the foflowing (WNNC Statement pp. 4-6
and Appendix JT):

a) The Iuture Land Use Map contains « specific street grid and functions
preseribe designated land uses on a block-by-block basis.

b) The .Plun states that donsities within any given area uu the Future Land Ulse
Map retlcet all contigunus properties on a block. (Framework Element
Guidelines for Usiny the Generalized Pilicy Map and the Future Land Use Map,
9c; 10 D.C.MR. 226)

¢) Since the Applicaat’s proposed five-story building would be the only building
an the Notth Block, that block could not satisfy the description of "pﬁmaﬁ! y'0De
W three story” buildings aod would therefore be inconsistent with the guidancs of
the Future Land Use Map.

d) The North Block building’s proposed 3.81 FAR aud 61 foor high building ere
inconsistemt with the Future Land Use Map.

€) ‘Lreating th two-block area as a consolidated PUD under the zoning
regulations does not cxcuse compliunce by each block with the Comprehensive
Plan Future Land Use map.

) Acceptance of the theory (hat a five-story building is acceptable in a low
density arcu becanse C-2-A may correspond to the Plan’s low density desigpation
vrould roversc the Plan/zank hicrarchy and unluwfully allow zoning limits to
define the Plan’s density catepories.

g) The Offico of Planning recognized that in this case the Fusurx: I and-Use Map.
contemplates only a small setail, otfice and service district with ot to thrée story
buildings, not large business districts thar the same low-density tommercial
designation might indicate for other areas. (090406 TR pp. 10-11.)

120. The Opponents also wate that the requested Licight and density of the proposed
North Blnck building would result in unacceptuble negative waffic and parking impadts
on the surrounding neighborhood, contrary to §2403.3, for the following reasons

a) Unscceprahle nogative impacts are likcly to occur bevause the large numiber
of residential units will generste truffic from the residests and from théir vixi tors,
workmen, elc.

b) In addition, unacceptable negative impacts are likely to ocour because thi
Applicsnt proposes to exclude all commercial tenant apd patron: packing from the
buililing, despite the building’s 30,799 square feut of ground flaor retail space.

121. The Opponents state that the PUD Site is nut Metrotail oriented, sitice jt:is
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approximatcly one mile from the closest two Metrorail stations. (090504 TR, p. 122.)

122. The Opponemts state that the negarive impasts from the North Building art not’
capable of being mitigated unless the height and density of tie residential comiponent 6f
the building are substantially reduced.

123. The Opponents slate that reducing the height of the North Building by two floors
would decrease the height and density of the proposed building, would bring the projeet
more into ling with the Comprehensive Plan Future Land Use Map definiton'of low
density commercial, would reduce the duimand for residential parking spaces. in the
building’s garage and would subssantislly alloviate the propased building's negative
impacts on the ncighborhood.

124 As noted above, Tom Grahany, an individual testifying in opposition tq the project,
introduced graphic materials demonstrating that the actual height of the PUT) buildings
including the North Block building would substantially excced the heights portrayed by
the Applicant’s gruphxc depictions. Since Applicant did not aitempt to rehut or contest
Mr. Graham's (estimony and exhibit, and Applicant bears the burden of pruof We st
con¢iude that Mr. Graham’s depiciions were the more accurate.

125. We find that the Applicunt failed to supply pro forma data or any ather sufficient
credxble information in support of its claim that the PUD would not be feasible without'
the full rexidential component and has therefore fuiled to satisfy its burden of proof under
§2403 2.

126. We find that the absence of an independent regulatory obligation fo providé
financisl analysis does pot relicve the Applicant from the § 2403.2 mgulatory burden.of .
proof requircment to present facts in support of its claimed ecopomic justitication for the
scale of the PUD.

127, We find that the proposed North Ruilding’s 61-foot height and 3.81 FAR exeecd
the guidance of the Compychensive Plun Future Land Use Misp read in conjunciion with
the text of the Coruprehonsive Plan amd the C-1 and C-2-A Development Standuids of
§2405.2 of the 7uning Regulations.

128, We find that the proposed five-story, primarily residential North Block tuilding i
incopsistent with thc Jow density commercial land use designation of the.2006
Comprehensive Plap Future Land Tise Map.

129 The Applicant acknowledped that there are alreudy a number of thyusands of -
residenial units in the neighburhaod. (090219 TR 174.) According to:the party-in
suppont, census figures show that the population within a one mile radivs of the Site'is
stightly over 40,000. (090504 TR 39.) We fied that reducing the nunber of proposed
Nunth Block residential nnits from the proposed 142 units 10 some lesser quantity will not
of itsclf jeopardize the sucecss of the commpercial portion of the project from a customer
standpoint,
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130. We suggest that the Applicant engage in scrious discussions with the Office of
Plarming and Upponents in an cffort to modify its North Block proposals in 2 maner:
cousistent with these findings.

Rueuested velief from cUpAneY regawirepgonts.

131.  The jot occupancy of the portion of the PUD’s comercial zone buxldmgs
devoted to residential use i3 approximatsly 75%. For the conunercial portion.of the Site,
the Applicant requesis relief from the C-2-A zoning requirement that the maxiunm lot
ovcupaney 1 the portions of the building devoted to residential use is limited fn 60%.

132.  ‘the PUD upplication filed May 16, 2008 affered to set aside 8% of the grass tloor
arca dovoted 1o residential use, or sppraximately 13,184 syuare foet, as affordable
- housing. At the May 6, 2009 heariup, the Applicant raised this offer to 10%.

133.  On May 15, 2009, the District of Columbia proposed inclusionary zomng (“1Z")
regulations that require high-rise developments to provide 8% affordable housing end
low- rise develnpracnts to provide 10% affordable huusing,

134,  The proposcd IZ regulatians include provisitms controlling administration of the
affordable bousing.

135.  The Applicant’s initial offer of $% afforddble housing is the mi nm‘ium amount
that would be required by 17. for a high rise project. Its revised offer of 10% is the
mipimum amoupt allowed for low-rise developments and only 2% piore than the
minimum that would be required for a high-risc dovelopment. The application does not
address issucs of administration of its affordable housing units.

136. The Applicant testificd that the location of nffordable honsing would be unjfurmly
distributed in the North Block building to the extent possible. (090219 TR at 144 The
Applicant was not «ble to address the 8jze of the units. (090219 TR at 158.) The.
Applicont did nov address the duration of the affordeble housing.

137.  The Oppoacnts state that the Applicant 15 seeking # permaneat increase in the
project’s FAR hut has only offered to maintain affordability for 15 years. (090504 TR
168.)

138. The proposed [Z regulations are not vet in effuct. Therefore, if the Applicant
presents us with a North Block proposal consistent with our findings in this cas¢ and
requesis and obtaing & waiver pirsuant to §2403.4 w allow 75% lot octipancy on'the
Norll Block, such waiver will constitute a zoning flexibility award wnder the PUD
regulations rather than un automatic entitleryent uader the IZ regutation, As such, we tay
imposc conditions pursuant to §2408.6.
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139.  We find that if the proposed IZ regulations become cffective as they were
mupescd op May 13, 2009, the PUD's proposal to offer 10% of the gross ﬂoor arca.of
Mhe residential pomun of it3 building for affordable housing is the minimum leve-l that the
regulations will require for low-rise developmonts end excends the minimum required
levels for high-rise developments by only 2 percentage poisis..

140.  We find that provision of affordable housing despite the absence of any regulptory
requircment watranls granting the Applicant’s request for a waiver sa as to allow 75% lot
ucoupancy by an appropriate North Block building. As conditiops of this award:

8)  The Applicant shall submit a detsiled description of the locariom within the
project of the affordable housing units, which shall be uniformly
distributed on all floors and all areas of the North Block building;

b)  The affordable housing units must he of a size and quality comparable to
the project’s vlher residential uaits;

<) The project's affurdable housing units shall be managed in accordance
with the rules st forth in the Inclusionary Zoning regulations published in
the D.C. Reyister on May 135, 2009, and

d) The project shall mointain 10% affordable housing fin the ditration of the
. PUD.

141, We find that relying on the PUD"s affordable housing offer as a bads for
expanding lot occupancy in excess of matier-of-right zoning requirements precludes
reliance on the samv elemont a3 a public benefit or amenity to sopport additonal relief.
(See ZC Commissiun Qrder 943, Downtown Development Qvexlay District Final
Rulemsking, Joly 26, 2001, p. 4, where we doslined to provide that 2 0.5 densisy bunis
could be eligible for transfersble developmenpt rights since: the density bonus alresidy
constituted  development incentive.)

Relief from Requirements Regarding the Location and Amouni gfgbmerﬁg

eljef frb requiremgpts regarding the 1 on and unt of coinmercigl parking
the North Block.

142, Applicant requests relief fiom requirement of §2100.1 that all buildings krected
on or after May 12, 1958 must be tnovided with parking spaces to the exteat specified in
§2101 except ad provided by §§ 2102-2108.

143.  Applicant requests approval to locate in the South Block garage the commeryeial

parking spaces required to be in the North Rlack building, The Applicant states that such
approval is ordinarily grantcd as a special exception under §2116.5. The Applicant denics
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that this proposal would adversely impact residents of Ordway Street east of Wisconsin
Avenue or strect parking elsewhere in the immediate arca of the PUN.

144, The Ordway Street Neighbors opponents of the project statesd that locating Nurih
Block rommercial parking al a point remote from the North Block will load patrons of”
the Nowth Blook commercial tenants to tend to park in front of their homes on Ordway
Surect, particularly if a stoplight is installed at Wisconsin Avenue: and Ordway, making it
easier and safer to access the cast side of Wisconsin Avenue, They also contend thut
raffic on Ordway Street will inerease as drivers proceed down (he strect lopking for
putking,

145. By leuer o the Commission dated May 19, 2009, wwu opponcnts of the proy nject
disagrecd with the Applicant’s statement that approval 10 locate required pal‘kmg ina
separatc bmldmg s purking parage is ordinarily granted under §2116.5. They stater that
the soction is limited to allowing accessory open (surface) parking, and provides that
open parking may be Jocated anywheie an the lot or elsewhere by special exccprmn it
mects the criteria of §2116.6. In addition, §2116.7 establishes that in granting 1 §2116.6.
special exception for the location of upen parking spaces, parking on adjacent lots of lots
separated only by an alley 15 preferred.

146. By letter hand-delivered io the Comunission on May 20, 2009, the Apphcant does
not contest the opponents* May 19, 2009 conclusiony that §2116.6 does nat authorizé
accommoduling required North Bluck commercial parking spaces in the South Block
garage.

147, We find that §2116.5 daes not provide a lepal basis for allowing the Applicant vo
locate required North Block commercial spaces in the South Block building underground
garage,

148. Thc opponents” May 19, 2009 leuer also stated that §708 and §730 of the Zonmg

Regulations prevent the Applicant from locating its North Block commercial parking in
the South Block garage. Thosc sections permil the BZA, by speciul efxceptmn. to‘allow

ALCOSSOTY parking spuces on a Separate Jot in C-1 and C-2 Zones, respectively, However,
they require that the separatc lots must be within the same squars.

149 Hy its lener of May 20, 2009, the Applicant does not contest the opponents’” May.
2009 condlusions thet §703 and §730 do not provide a legal basis for allowing,
o.ccessory purking spaces to be lomtcd in 2 scparate squart:,

150. We find that since the PUD North Block building is located in Squars 1920-N and
the South Block building is located in Square 1920, the requircments of thase sections are
not met. We therefore find that §708 and 730 do not allaw required North Bluck
couimercial parking 1o be located in the South Block garage.

151, By ifs letter of May 20, 2009, the Applicant shittcd its reliance to §2405.6 to
Justify its effort to Jacate North Block commercial parking spaces in the South Block
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garage. The Applicant’s leter admuts that §2405.6 states that off-street parking spaces
and loading berth facilitivs must be provided as otherwise prescribed in the Zoning
Regulutions. However, the Applicant points vut that the Section gncs on to say thal “The
Comsnission may reduce the amount of such lacilitics depending on the uses and the
location of the project.”

152.  Applicant's substitut argument raises two questions. First, ig the authority ts
appruve a request for a reduction in the amount of "such faahhrs" limited to Toading
berth facilities, or does it also cover off-streel parking spaces? We find thet §2405.6, by
ity express texms, allows a reduction in loading berth facilitiss, depending on -wher the
pruject is located and the uscs of the praject, but not parking spaces, which we do not
helicve are "facilitios.” Wo turther find that §2405.6 refers to the location and uses of the
projeet. It does nol refer to the location and uscs of the requived parking spaces, amd it
does not authorize us to allow required parking that does nuf coraply with applicable
Zoning Requirements relating ta the location of the spaces. We note in this connection
that the Applicarit's PUD applieation refeired to §2405.6 in connection with'its mquest to
reduce the number of off-street parking spaces but not in connection with. chuugmg their
location, as to which thc Applicant relicd solely en §2116.5. (Appheation; May 16, 2008,
P 10.)

153.  Further, evep if §2405.6 did empower us 10 pant a reduction in the amber of
parking spaces bolow the amount atherwise prescribed in the Zoning Regulations, it
would be reasonable for us to grant a reduction 10 zcio (as proposed by the Applicant)
only if (1) we actuafly believei there will be no necd for any spaces for the employees
and cusiomers of the North Block retail because there is enough on-stret parking to
accommuodate those uses without an adverse impact on local residents; or (2) wo in fact
recognizud the availability of (he South Block parking. We ¢annot in goud faith adopt
the formier proposition; 2ud (be lattor would mean permitting the Apphc:mt to do
indirectly what it cannot o directly, viz., rely on substitute parking in 2 different square.
(And even if this were permissible, we would be left with the practical qucstion of what
will happen 1f and when (he North and South Rlacks are under differont ownership.) W
therctore tind that lhere is no quthority in the Zoning Regulations for us to atlow the P ID
0 locate required North Block commercial spaces 1n an undergiound garage on a
scparate square frum the building where (he spaces are required to be located, apd un
fawful nnd reasonable hasis for sllowing North Block commercial parking to be fednced
1o Zora.

134, We find that §2405.6 allows us to reduce the amount of commercial parking ia .
the North Black, 5o long as the ealculation docs ot impermissibly rely on South.Block
sarage purking, The Applicant may advise the Commission as to the amount of
commexcial parking spaces thal it belicves will adequaiely serve the commenial patrons
and employees of the North Block commercial tenants, Its conclusion should consider the
anticipatcd uses of the North Block retzil space and the importance of protecting the
Ordway Street Neighburs and other surrounding neighborhoods from. spillover parking
aftributable to the North Block commercial tepants, In this regard, we note that the
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Applicant stuted that o new waffic signal to be located at the comer of Idaho, Wisconsin,
and Ordway would provide greatly enhanced safery fur pedestrians erossing Wlaconsm at
that intersection, yot also attempted to address the concerns of the Ordwauy resideats.
about parking in front of their honses by saying that shoppers are unlikely m'do's0 in
hght of the need bo eross at the dangerous intersection.

Rellef from the required num

155. The Applicant requests rclief from the Regulations’ commervial parking
requirements of §2101.1 und §2116.1. Cnder the Regulations, the Pruject should provide
commercial parking at the rats of one space for each additional 300 symare foct of gross
floor arva and cellar tloor area in cxcess of 3,000 square feet. This should result jn a total
of 93 commercial parking xpaces in the North Blnck buildmg and an uverall totel of 435
conunercial parking spaces. Instead, the Applicant proposes to supply no cognmtercial
parking spaces in the Ninth Parcel garage and 388 commercial paking apx;ces in the
South Block garage, for an overall deficit «['47 commercial parking spaces for the
project.

156. 'The Applicant states that its propnsed commercial parking is adequate giventhe
Projeot’s location und proposed mix of uses. It cites the availubility of public bus.
transportation, its position within walking distance for many of its future customers and
patrons and its belicf that many of the ground-floor retail uses will not generate “stand-
alone” trips but will be visited by individuals who have already come to the site fir the
supermarket. The Applicant bases ifs ussessment of parking adequacy on 8 sutvey of
grocery stores in the Washington Metropolitan Area and uo retai] parking daty from the
from the Institute of 'raffic Engineers (“ITE”) smdy for shopping centers, which the
Applicant calls “peneral retajl.™

187.  The Applicont also ciles its transportation management plan, under which. the
Applicant will (1) provide at least 3 dedicated parking spaces for a car-sharing servics;
(2) provide information on Metrorail and Mefrobus setvice to customers and tenahts,
such as maps and schedules; (3) provide initial residential tenants with a ‘320 Smar'l'tip
cud; (4) participare ina N, C RideShare program, to the cxtent that it exists; (5) provide
bike storage. and (6) sel aside scven spaces in the South Block parage parkmg for the
finarteen South block apartments end their visitors, as roquired by the 7oning regulations
(which would appear i increase the shortlull ta 54). Presumably amy cars associated
with the other seven apartments and the visitars to any of the 14 apu.rtments will be
accommodated in lhe remaining 388 spaces for commercial parking in the Southi Block.
Finally, the Applicant states that these will be “ghared” spaces: the same =paces that will
be available [or shoppers during the duy may b used by restanrant-goers (primarily
within the PL) in the evening,

158. The Apphcant states (liat transit oriented development is not limited to Metsorail
station arcas but also includes premivm transit corridurs and the city’s “Great Streets,”
citing 10 DVC.M.R 306.6.
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159.  The Applicant states that it bas o obligation to contimue to provide parking for.
businesses and sesidents outside the PUD,

160. The Opponcnts state that the Applicant’s proposal that ali of the 124 parking
spaccs in the Nurth Dlock garage be reserved for the residents of the Project’s 174 units
provides twice (he residential parking that the Regulations require for the North Rlock
building’s apartments, Some of those spaces could instead he reserved to supply a portion
of the commercial parking required for that building or shared with commercial
customers during the day, resulting in » more cfficient use of limited parkmg paLes.
DDUY testified ihat North Block residential parking should he “unbundled,” so ihat
residential units would not necessarily include a parking space, (090406 TR pp. 24-25.)
To the best of our know] ledge the Applicant has not accepted this proposal:

161.  Opponents also point out that the Site is not Mcuorail accessible, since if i3
approxxmedeb one mile from (he closest Metrorail stations. The Comprehensive Plin
recognizes that % to % mile is generally used across ilie vountry to define the wallkable

radius around each station. 10 DLC.M.R. §306.8. DDOT considers Memurail accessible
to mean (hat therc 15 a Metrorail station within one-half mile,

162. Opponents aleo state (hat cxisting bus servive has not been efficient; and thay
some of the bus routes reliex] on by the Applicant snd DDOT run only dunﬂg certaiil
limited hours of the day.

163.  The Applicant’s pruposals regarding provision of bus schedules, maps and
SmarTrip cards, participation in a potensial RideSharc program and supplying bike
sturage arc welcomed, Lut these munor relief muasures do not adequately bajance or
cuunteract the PUD’s substantial parking deficit. In order for the Cowmission to approve
such a substantial shortfall in parking, we need o be satisfied that there will be a
weaningful parking control plan with teeth in place. Instead, we know dimost nothing
about how the spaces will be administered. Questions about parking management
includc but are pot limited to the following: Will the “free parking™ be timé limited? Wil
shoppers be able 1o stay longer in the PUT lot for o fee? Will thers be valgt parking in (e
site to improve c{ficiency? Will there Ug a separate area for cunployec parkmg” Will the
parking on the second level be for the gracery store only? Will parking occupants need to
get their parking ticket validated by s PUD retail store? Huw will visitors to PUD
residents be validated? Will the PLT) attempt to control those who go to 4 non-PLiDy
business first, hefore stopping at a PUD business to get their parking ucket validated?
How will they make the commumity spaces available and control the 36-8pace lithit on
spaces set aside for non-PUD awtivity, and for ovemnight? How will the Applicant conttol
commuler parking?

164.  Opponents also state that currently there are 114,628 SF of retail/commiercial
space on the North and South Blocks, 68,222 of which is “active.” The vxisting site
containg 278 parking spaces (233 on the South Block and 45 on the North Block) serving
the cusrent commercial and office tenants. Although many consider (he Applicant's
grocery store to he substandard and the Applicant has kept a substantial amount of its
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existing South Block retail space empty, by the Applicant’s own waffic study May 14,
2008 PUD Submission}, the Giant parking lots are already filled beyond their practical
capacity during peak evening honrs, and neighbortiond parking is already congested. The
Applicant pruposes to add oyl 10 commercial spaces heyond the existing amount (only
80 if the 10 spaces set aside for non-PUD shoppers and residents parking early for the
wight wre available for these uses during the peak evening period), in the face ot a more
than duubling of the amouut of active retail/commuercial in the PUD area. Motcover, the
grocery store will be triplcd in sized. and attract vuluine shoppers who will incvitably use
their cars: The Applicant views the size as an approximatcly doubling, since the current
grocet y store (18,500 squace fect) and pharmacy (approximately 8,500 squarc feelj will
be combined in the new South Block supermurket. However, the substantial. duplication
of produets in the two sinres today will be eliminated, so that probably the impact in
texms of products available and trips generated will be somewhero in hetwicen two-and
three times. This increase in activity will add o neighborhood parking copgestlon,
particularly becausz the Applicant’s current upen parking lots will no longer be broadly
available for patrons of the non-PUD cummercis] establishmenis,

165. The Applicant is offering to provide 30 non-PUD patking spaces for commiinity
parking” and for overnight parking, The Applicant states that thesc 30 spaces will be
available during non-peak times, such as evenings, but the Applicant currently pmwdcs
40 community parking spaces for up to 3 hours during afl hours. Thus, the new parking
plan would reduce the community parking spaces by 23 pricent. Also, thie Applicant was
not able ta state precisely whart times of day the 30 spaces would be available for
community parking, and when the 30 spaces would be available tor overnight parking.
(090420 TR, p. 77.) 'l'he Opponents state that these spaces must be available during the
restaurant peak, in order w relicve the demeand for on street parking. Moraover, given -
current usage and demand, the 30 spaccs, even if available during the reslyurant poak,
would he far from adequale to prevent nepative impuct on the community and local
businesscs. 'This situation will be ageravated if the PUD contains 3 substantial pumber of
neW restaurant seals.

166.  The current five restaurants outside the PLD generate upwardx of 300 cazs during
peak evening hours (hused on Opponent testinony, survey of five non-PUD restaurants
and catimates using data from the ITE on cius per scat in the restaurant.’ Many, of these
cars park in the nearby Giant patking lots. Without off-street parking, patrons of these
reataurants will Inok for parking on alveady crowdcd neighborhood strects, or if
discouraged, will stop coming and these restaurants will lose huginess,: cmployeee will
Jose their jobs, and the city will lose tax revenues. See testimony of Poter Pastar, owrier
of 2Amys. The opponents showed a video ot the May 4, 2009 hearing which
demonstrated how patrons of these busincsses have cuwe to rely on the Giant Joty, the
liveliness of non-PUL restauraniy, and the congestion un neighborhood streets.
Oppanents are concerned that adding 30U more cars to already crowded strests will créote
an impossible sitarion iv the immediate communily.

167.  ‘I'he Opponents also state that the Applicant’s commercial parking is not adequate
to cover its owh grucery and other retail business. Under the Regulatious, the Applicant's
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parking for the entire PUD is barely enaugh to covér that which would be necessary: if:the
entire site were a grocery store, However, the PUD has (be characteristics of a
neighborhuod shopping center, which gencrates much wore demand for parking per
square fool than a grocery store. Had the Applicant appropriatcly used data fora

shopping uenter, they would have found that their parking plan is 56 spaces fewer than is
necessary (o satisfy their own parking derpand. Moreover, the PUD could have up to six
restauranis the size of the neurby (lafé Deluxe, and this restaurant demand for spaces
could make the parking space deficit cven worse.

168. The Opponents state thut the addition of these restaurants to the five dlready there
outside the PUD will surely tumn the arca into a restaurant entertainment center, and:will
be fur from neighborhood serving. Today, almost (wa thirds of the cars in the Giant Jots:
duning the evemng are not from Washington, DC. (090506 ‘IR, p. 148.) Mares restaurants
will auly increase the attracliveness of this destination to out of Diswict wsmars These
visitors come by automahile. A suburban size supermarket will also -atiract shoppers from
beyond the immediate neighborhood that the Cinnprehensive Plan indicates ag the
appropriate service area for a lowdensity commercial center.

169. Opponents point out that a large building facing the PUD Site is hemg converted
to at lcast 100 luxury apartmonts. Consistent with the existing R-5-D zoning it will have
only 37 parking spces. Qpponents state that this will add further to neighbarbood
parking congestion. The applicant states thaf the parking impacts of the conversion-are
not material to the PUD application because thosc residents have no right to park on the
PUD property. The Opponents respond that Policy RCW-1.1.12 (10 D.CM.R. §238.13)
seeks to ensure that land use decisions do not cxacerbate congestion and parking
problems in already-congested areas. They statc that Policy RCW-1.1,12 also states (hat
mitigation plans consider not only the: pnwcct under consideration but the’ cumulauvc
impact of olher projccts that may also impact the community. The Zoning Commission, -
and the Office of Planning must covsider these impacts as the Applicant is.asking for
substantial zoning relief as part ol the PUD. QP stated at the hearmg. that n was still
treating Ihe building, under heavy renovation as part of Lhe conversion, as empty.

170 Opponcnts testified (hat neighborhood parking has become diffieult, partipularly
biecanso of the substantial number of restaurants now npera‘ang in the MW, Ovailay zonc.
Therc are also thousands of existing residential uniis in the neighborhoud. (090219 TR, p.
174); many of these are in apartmcent buildings located in residentially-zoned areas or.
noar Wisconsin Avenue: and lack adequate on-site parking. Residents of (hese buﬂdmgs
also try to find space in the Giant lots.

171, Opponents are also concerned about (he loss of parking on neighborhood streets,
duc to new curb cutx an Idaho, the adequacy nf Idaho to accommoadate twu way bus nnd
truck traffic il the Commussion accepts the PUD’s proposal to change: it fiom one way to
two way, the wide new curb cut thal the Applicant requests 1o accommodate Jarge
delivery trucks to the Giant’s loading dock and the loss of Lwn or three street parking
spaces il additional street truck loading is required on the: North Block.due to loading
dock inadoquacy, as the PUD Applicant hos suggested. (Sec Apphcant’s Truck
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Mauagement Plan, Pre-Hearing Submittal Ex. E, p. 2, 15 and TR 090406 pp. 91, 9195
and 112-113.) This will add to the parking deficit in the Applicant’s plan,

172. The Opponents also statc that the Applicant’s parkmg plan doey uot adequately
account for the parking newds of PUD employees and visitors to PUD residents: This
additional demand furthor exacerbates the PUD parking detieit.

173. The Opponents state that the Applicant’s parking plan hag shonchangéd the
cuntmercial parking to benetit the Applicant’s housing project. This conld be remedied
hy eliminating two floois of housing on the Nuorth Block (62 units) and by providing only
ane residential packing space for every 2 remaining untts, as required hy the Zoning
Regulations, These revisions would enable the PUD to free up 93 spaces on the North
Rlock for commercial parking. 'L his would supply the number of Nurth Block
commereial parking spaces required by the Zoning Regulations.

174.  We find that existing parking in the PUD ncighborbood is congested and is likely
to become worse with the addition boll: of more occupied retail space and restauranis in’
the PUD and also a new non-PUD condominium building with linited parking directly
across Wisconsin Avenue from the PUD Site. As in many other respects in this

application, there is a tension thar suwetimes rises to the level of an internal conflict ur
mconsxstency hretwecen the proposed size and density of the PUD and the reguest for relief’
from various restrictions, in particula fhe number of restaurants to be permitted i’
addition to those that would be permilled with the Overlay, ou the onc hand, and the
facilities to he provided to the neighhurhood, including parking.

175. This is likcly to be aggravated Uy loss of on -street parking on Idaho Avenue.
Applicaut has proposed that Idulin hetween Wisconsin anid Newark, which is cum:uﬂy
ong-wuy fowards Newark, become two-way and serve as the primary accese and cigjess
roule for trucks heading for both North Block and South Block loading facilities. DDOT
endorsed this proposal, noting that Idaho was sujtable far this use because it is 50 feet
wide, Whon several oppupents testified that in faut Tdaho is only 36 feet wile on Goth
hlacks sbutting the PUD, NDOT sad it would make its own measurement. and reviert to
the Commission. [t has nut done so. We therefore must assume that 1daho is 36 feet
widc on these blocks. 1t is apparent that two trucks or a bus and a truck pussing gach
other on Idaho will not leave room for parking on bath sides, as it is now.’ This ig frue
even 1f the contingent plan by DDUT and the Apphcant to have a curbside loading area
on the Naorth Block is not put into effect. If it is, there may not be car parking on tather
side.

176. We find that the PUD has no oblipation to provide parking spaces for non:PUD
residemial or vetail drivers. At the same time, wo do not ignore the substantial positive
impact thal use of the existing lows has had in preventing even greater neighborhood
parking congestion, ond in promuting small businesses in (he corarqunity ovtside the
PUD. We ave concerned aboul the adequacy ofparkzng tu nontinuc to support these
businesses and about the immudiate community that will he negatively impacted. Thix is
related to our consideration uf whether the Applicant has proposed sufficient amenitics
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and benefits to the community to justify the substantial waivers ond Zoning changes it.is
secking. (Sec our discussion below.) It is apparent from the comments of wary in the
community thas both parking and the effect on existing businesses in and ouiside the
P1D arc major concerns, and that additional pd:king above and beyond (hat required for
the PUD is perhaps the most important amenily (he Appheant could offer the community.
Instoad, it has asked 1o be allowed to provide Juss than is required under the Regulations.

177.  We find that the Applicant’s proposals for commercial parking arc not adequate in
the context of this praposed PUD in this location, and its request for relief from the
parking requirements should not be granted. We heliove that the Applicant can romedy
the inadequacy either by providing the amounlt of commercis] parking required by the
Zoning Regulatians or by providing up to twa hours of free commeria) parking for non-
PUD users without limits as to the number of spaccs or the time of day.

Relief from loading reguirements for the North Block.

178.  Rascd on the square footage of reteil and residential, zoning regulations call. for
one 55 font berth and one 30 foot herth to serve the North Rlock building.” The Apphcant
asks fur relief to provide two 30-Foat docks, Initially, the Applicant proposed that when a
55 fout truck delivered to the Narth Block, it would siwply stick out onto the sidewalk by
23 fect. In support of this proposal, the Applicant nuted that the sidewalk would be'wide
enough to permit this and still allow pedestrians w0 pass by without being forved into the
strect. The ANC, however, established as one of the conditions for its approval that no
laading for the PUD take place on public space. Tuls not clear what Applivint’s current
position is on this matter. There is a suggestion that it would simply ban 55-foot trucks,
as part of its truck rmanagemont plan. Since Applicant also asks o expamd the allowed*
rotail uses from thase permitted under C-1 to include those permitted under C-2-A, and:
since we have neves gotten an answer from OP to the question posed by Mr. Espenscheid:
of CPCA as (o whether the use limitation ol the MW Qverlay other (han thpsc having to
do with foud and financial establishmentx would continue to apply to the MUD, we:could
have no conlidence in this commitment except for our decision, abave, to continue to
apply the 1estrictions in the MW Qverlay. Even 50, there is no assurance that the
permilted uses will not occasionally need or want deliverics from a §5-foot truck. . Gur
anialysis is made more difficult by the fact that DDOT didu’t estimate the Kinds of remil
(tar might ocoupy the North Bluck or the number and kinds of truck deliverles they might
generatc; (4/6/2009 heariug, TR. 227) and we are additionally concemnéd by the fuct the
Applicant and DDOT are going to monitor North Black loading for the first 90 duys of
full operation and consider at that time whether to start (he proccss to add a dedicated

curbside loading zone un Tahe. (Pre Hearing subwittal, 10/24/08, Ex. E; p. 2, praragraph
5.

179, We find that the Applicant has not ensured that impact of jts North Block loading

provision will not be found to be unmaptable We recommend thal in revising its plans
for the Novth Block, the Applicant give carcful attention to loading doqk requiréments,
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Relicf from loading reyunivements for the South Blogk — Giant loading.
Reli¢f from requirements prohibiting commercial logding driveway through a
vesidential zone.

180. ‘I'here are two spajor issuces with South Rlock loading: the location, design, and
impacts of the Gianl loading facilities, including the access driveway; and (he adequacy
of the planned smaller lnading facility off the Macomb Street alley betwesn 2Amys and
the aportment building,

181. The Applicant says that the procery loading area cannot be relocated, for the
following reasons.
a) Topography and slope of the site: the trucks must unload wndemeath the level
of the 33% strect entrance, roughly at elevation of 346' above sea level.
b) The Giant superstore model reyuires the store be supplied from the rear, not
from the side,
¢) Redosign of the site is eonstrained by presence of huusmg (8 town houses
nd14 partments), all of which are neccssaty for the commercial viability of the
flevelopment.
o) redesign of the loading vperation is unnecessary becanse all adverse impacis on
nearby rosidents have becn mitigated. These mitigations take two fofms,
acoustical and visual. Luading dock noige, the only kind of noise caused by:muck
activity that is regulated hy DC codc, will be controlled by having loading dock
doors closed during all unloading. "Frucks will not be: allowcd to idle. anywhm
on the applicant’s property
) Further affects on residential quality of 3300 black should not be tuken
into account because the portion of 3300 Idaha hiack across from the police
station is “not residential in character”, even thaugh it is zoned residential.

The Upposition says:
3) The size and configuration can be changed since this is 2 demolition.
project. The (opography seems to impose constraints, but these can he overcome
by creative: design: soparate the loading dack from main structure and locate it
closer to Newark, using elevators and rorridors {as elsewhere in (he proposcd
PUD) 10 hning warcs to the rear of the store. Opponents state thal they provided
detuiled plans of such loading alternalives to the Applicant.
b) Tl applicant has not provided evidence that all housing is necessary for the
viubility of the project. The applicant is unwilling to reduce the amount of
Lousing in the project because this will reduce its profits, even (hough such
sestuction would make it easiar to redcsign the project and avoid adverse impacts
on ncighbors. In this way the Applicant seeks to transfer cyuity ¥om those
noighbors 10 the Applicant.
¢) Adverse impucts on Idaho avenue residents have not been ond ‘cannot be
mitigated with Ui current dosign. Applicant has addrossed visual mmgalmn
narrowly, from u single location (the front purch of 3321 Idaho) and it propues to
do pothing to mitigate the sight of rrucks on ldahe avepue nor the sight of the
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grocery sture itself from ather neighbaors, who will be more impacted (such a5
thoge acrosy the stroct from 3321 Idabo). Murther, the acoustical noise study
shows that the loading activity will vielate DC noise regulations if unloading
activities mre not ccaged while doors are open. The ANC’s conditional resolution
in suppart requires that noise to the adjoining residences be uo greatcr thon it ig
wday The applicant's initial estimate of truck volume for the grocory store it five
or six fractor-trailers and 2 (v 30 singlc unit trucks per day, for a total of 60 t0.72
truck fnps per day. But the effort to squeeze too big a pm)m,t into too small &
space is illustrated by the fact that whenever the Applicant. Lies to address one
problem, it aggravates another, n this case, by acknowledging that the loading
facility off the Macomb alley will be inadequate, and pamitting the overflow to
enter the Giant loading facilities, the Applicant will udd to the numbez of trips
invelving the Giant loadiny facilities, yn an amount which the applicant refised 10
attemnpt to quantify (its cxpert witness, Mantin Wells, said during crogs-
examnation of his rehuttal testimony that he “didn’( want to hazord s ‘guess™).
Moreover, the long bips that will have to be made by delivery peaple from. the
Giant loading area up a ramp and along interior camnders and up an elevator Lo
Wisconsin tenants or through the parking garage to a garage and theri along an
interior corridor tn Newark tenants will undo ubtcdly slow turnover of trucks. All
this additional tsaffic will in all likelihood make it impracticable for the Apphcant
to always have: the dock doors shut while all thesc trucks unload, Further, loading
dock activitics are not the only source of noise 1mpacts The apphcam does not
mitigate truck noise in general (on the stieet or using the turnaround). The truck
study shows maximum levels of truck noise af 3321 Idaho at unaceeptablc Jevels,
even wilh barriers in place (Idahw testimany, ‘L'able 4 of acoustical study).

Finally, the above measures do nothing to mitigote the physical incangruity of
sudden transition of uses from residential to commercial and back. The measures
dus not protect the property values of residents from substantial denigration..

182 Opponents state that ANC3C wnd the O have recognixed the adverse impacts of
the loading dock on Idaho residents (as cvidonced by the conditinns to ANC approval,
and OP cfforts to move the loaliug dock cntrance). This is evidence that the residential
character is denigrated by the location of the loading area. The 3300 black is zongd
residential.

183. We find that (he apphcant has not met the bnurden of proof in showing that-
relocation of the luuding arca is impossible. The alrernatives presented by 3300 Tdaho
party were dismissed as “infeasible,” but the reason given wos thar “grocery storg must
be [oaded from th 1¢ar, not the side.” We do not find this reason persuasive in view of
the variety of Tading methods (with elevators and long corridors) used elsewherein the
proposad PUD to bring wares from dacks (o stores; and do not believe that (he possibility
of allering the footprint of the store to permit loading from the rear has been adequately
explored. Since topographical issnes would be rendered moot by the alterpatives, we also
do not find topographical barriers to redosign persuasive.
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184, There may be econuuic barricrs to significant redesign, but no evidence has beep
prescnted to us. We find the applicant’s insistence that all housing is necessury and that
none of it can be reduced in order to mitigated adverse impacts, uppersuasive:

185.  Further, we find that the npplicant has nof met the burden of proof in stiowing that
the grocery store loading dock will not vielate DC noise regulations: the 30—36 expcctcd
trucks along with the overflow from Macomb alley will likely result in so mdny trick
trips thot Joading dock dnots will frequemtly be left upen while unioading opérations are |
Ongomg,.

186. We find that the claim of the applicunt to have mitigated noise levels Lo current
levels is not valicL It is tlawed in two ways. Tt is hased on measurements which average
over time (15 minute intcrvals) and over freyuency (pitch), so that, as ANC
Commissioner Richard Rothblum pointed out, short bursts of pure piqud noiscs do not
show up in the: mgasurements, and are therchy ignored. Further, it is bused partlv o
average viluss of noisc generated by the 30-36 trucks mentioned above; thisignores the
overflow frum Macomb, meaning that the average lovels of noise predicted by the
Applicant we tao low.

187. We find that the 3300 Idaho avenuc is correctly zoned as  residential street:and
find uupersuasive the applicant’s cJaim that the part of it across frum the police station is
not cusrently remdential in character, yet will become residential in character once the
wrwithouses and the 1oad1ng dock are added.

188.  In conclusion, we find (hat the applicant's design causes such brutnd impatts:in
terus of truck volume, noise aud pollution, and loss of quulity of lifc and property values
on nearby residents that it cannot be approved. We deny the: requested relief to locate the

* commcreial driveway and rruck turnaround in the residentially zoned portion of the South
Dlock. The applicant st redesign its grocery store loading operation and relocate it
closer to the commereial center (Nowark street). The redesign should involve bester
balance of the loading capacities of the grocery store und non-grocery store.uses, so (hat
overflow from » location such s Macomb alley is avoided.

Relief from luading rcquirements for South Block (gon-Giant loading)

189.  The applicant has estimated truck demand on the alley to be 8 w16 irucks per
day. In (he applicant’s rebuttal it acknowlerdged the necessity to create additional.
capatity by suggesting that the Macumb Alley be internally connected to Tdaho groccry
dock, though only by o ramp usable by delivery people using hand rucks.

190. The Opponems state (h:t Applicant should not be graniel any relicf to South
Block loading requirements ualess it can present a workable plan to avoid truck
overtlows and consequent impacts on neighboring residential streets. "Ihéy state thas
Applicant's estimates of truck volumes (8-16 trucks per day) are grossly underesfimaled,
It is based on faulty assumptions and calculation errors wade by the Applicant’s
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\ransportation expert. (When asked if he would recommend to his client that it acceptas a
wondition of its certificates of occupancy for the nop-(tiant retail space in the Sowb Rlock
Liuck traffic ot the level he forecast, Mr. Wells said oo; and seid the same thing if the
allowancc were double his forccast, So the risk of unduly favorable forecasts fafls in the
ncighborhood; and, under Giant’s new plan to allow nen-Giant truck use of the Giant
loading facitities, on the 3300 block of Idaho neighhars in particular.) Initially, Ciant’s
rebuttal stated thut PSY, the tratlic expert hired hy the 3300 block of Idsho paity, had
double counted when estimating non-Giant deliveries, because it counted trips {(ome cagh
way) instead of deliveries, Mr, Wells acknowledged that the error was the: other way, ond
that ITE was issuing an errata on ite website that supported PSL When these tirors arc
corrected, using the Applicant's own mefhwdolagy, the cstimate of eight tnuwk deliverics
should be increased by at lcast four times to at least 32. "Lhe use of City Vista data
referenced by the Applicantg is not relevant, because of the type of retail at that sitc. The
Applicant slould have surveyed local businosses in the immediate commuaity outside the
PUD. Fur examplc, 2Amys has 10-12 deliverics per day for 5,000 SF. Similar type of
rerai) added to the Applicant’s estimaiss when correct for errors would inake the estimate
closer 1 estimates provide by the uppanent’s transportation expest, PSL

191.  Wc find that the applicant has not mct the burden of proof to demonstrate it has a
warkablc plan for the Macomb alley loading dock that avoids adverse imapacts on nearby
residents and businesses. We find that re-routing the overflow o the Idabo dock does not
avuid thesc impacts. By adding tn truck volume on Idaho Avenug, the overflow will
waacerbato the adverse impactis on Idaho avenue tesidents due to the cxira uce of the'
loading docks there.

192, We find that the applicant has not met the burdeo of proof in showing that its
truck management plan will function as desired and avoid impacts on neighboring
residents and businesses. It does not appear that the shortcomings of the loadmg
configurations ¢zn he managed away. Because of this a fundamental redesign ix
required. As stated above the applicant musi relocate the Idaho Avenue loading area
closer to the commercial conter on Newark. Then the applicant must redesipn the
Macomb loadiug area to work harmoniously with the Giant grocery store dovks so-that
overflow is avoided.

Reliel fram yeguirements regarding the size of curb cat.

193. Becausc of our determination on the location of the Giant luailing facilities and the
access way, we do not need w reach this question pending the 1edesiga of thie losding
facilities and access there to. With regard to any revised prupwsal, the Applicant Should
provide sufficient information ou the amount of atreet parking that will be'lost by its.
proposed cormmercial cuh to provide access to the Joading fucilitics.

Relief from requivement arding roof structures,

194, The Applicant roquests reljef from the roof structure provisions of the zmiiig
regulativus, including (1) requirements that raof structures be contained under & singlo
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enclosore af an cqual height and (2) the requiremont that roof struclures he stback at &
ratio of ene-to-one from all exteriur walls, (Pre-Hearing Submittal, 10/24/08,.pp. 11-12.)

195.  The Applicant states that the grocery store elevator core is Jocated along the south. |

wall of the building, and not set back at a onc-to-one ratio, but that the impact will notbe
sigmilicant because the south fagade of the building is set back approximatcly.21 feet
from the property lne and the ool structure is the same beight as the parapet wall,

196. Some of the Newark Sireet flats on the second floor of the South Block building
will contain pop-up roof structiures with stairways for the ocaupuuls to reach private foof
terraces. ‘'Lhese will not be set hack from the exterior walls, Tn addition thore will be-
multiplc structures. The Applicant states that the building is well under the meximum
height permitted in the C-2-A Zonc District and the roof siracturcs hove been. sensitively
dosigned go that they do not have an adverse visual impact.

195.  The Notth Rlock building also has multiple stoctures that are of unequal heights
and that are not set hack from the exterior walls, In addition, we must consider Mr.
Uraham's portraya! of the roof lines and roof structures,

196. The Office of Planning endorsed the applicant’s contention that the pop=up roof.
structures will not he visible from adjoining stiects. The report also noted that the mnf
structures «re separated and thus, not easily coutained in one structure, for aesthetic or
fancrinnal reasons. The HVAC equipmeat in the South Block would be away from the
existing residential bunlding on Macomb Strect, and the elevator for the supennarkct

would be udjacent to the existing residential huilding on Macomb Streel. (Final Report, p.

6)

197. The Office ot Planning also reconunended that further consideration be given to the
design and appearance of the South Black 14 teet high mechanical suresring walls as
they would be “quite visible." (Final Report, p. 7)

198. ANC Commissioner MacWood subnutted to the record information:thiat the none of
the application elevations have shown the pop-up stairs so it has not been’ possﬂ:le 1o
evaluate their potential appearanco,

199. We find that il iy likely that the proposed roof structures on the South Block will
have a domma(mg appearance given the low scale of this buxldmg We instruct the
applicant (o coatinue to work with the Office of Planuing in minimizing the sppearanuc
o7 roof structures and in incorporating the requitex! enclosures into the design of the
building. We further tind that there i no reason to approve Zoning relief for non-
compham e with sct back requiremnents for the pop-up stairs. The purpose of these stairs
is W providc additional amentties tw (i wew residonts who will already benefi from
outside reoreation space on two levels of each apartment.  Regarding (he North Block
building we find that the Applicunt shauld adapt the design developuent for the South
Block roof structures to the North Block roof structures so that there is minimal aftention
drawn to these struemires.
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Relief from R-5-A use requirement and relicf (o construct separate principaj
buildings on = sin t.

198. The Applicant requests relief (o allow cight single-family townhouses as.a
residential development in an R-5-A zane under §353. (Pre-Hearing Submittal, Oct. 24,
2008.

199.  Wereview this request pursuant to §2403.7.

200. The Applicant requests relicf upder §2516 to construct the proposed smule-fanuly
townhouscs as multiple structures on the same underlying record ot as the lot’s principal
building containing the suparmarket and other uses.

201.  Applicant’s requests respecting construction of single family townhouses in an R-
5-A zone and construction of separate principal buildings on a single record’ lot consumlr.
use cxeeptions. As such, we have the authority under §2405.7 1 approve these uses. -

202. There has been no objection to the proposed townhouses.

203.  Construction of the townhouses will add to the Disirict®s housing stock
consistently with the Comprehensive Plan.

205. We [iud that the Applicant should be granted the rcquested exceprions under §353
and §2516.

Public Beyefits and Amenities

206. The Applicant claims the fullowing public benefits and project amenitics.
{Application, 5/16/08 pp. 15-21.)

a) Housing and affindable housing.

b)  Urban desipn, amiutccture landscaping, or creation of
Open space.

¢) Sile planning and efficient and economical land usc,
d) F(fective and safe vehicular and pedestrian access.
) Lnvironmental benefits.

D Uscs of special value.
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2) Revenue for the Listrict.
h) First source cmployment program.

D Comprchensive Plan.

207. The list of public benefit categories set forth in §2403.9 identifies categories
where an elciuent may be regarded as a public henefit or project amenity. Benefits and
amenities in the §2403.9 categories must satisfy the ¢valuation standardy set forth in
§§2403.6-2403.8, Under §2403.2, the Applicant has the burden of prool o justify the
grantiug of a PUD under the evaluation standards of §2403. A PUD may qualify for
apmuoval hy being particularly strung in one or more of the categories in Sect. 2403.9, but
i PUD must be at least acceptable in all prottered categories and superior in many.
(DCMR Scct. 2403.10)

208. The Applicant refers 10 compliance with §2403.13. (Application, p. 19,) '[hat
soction states that public henefits may be located off-site, The Applicant has not propesed
any public benefits thar would not be located on the PUD Sile.

Tlousing and affordable housing,

209,  The Appellint states that the project will provide new residential units and 10%
affordable housing for low and moderate income leuants. (Applieation, p. 15.)

210.  As discussed above funder FAR relief), we find that the Applicant’s propusal to
provide even a relatively modest level of affurdable housing when no such housiug is
requirad by any rogulation currently in effect is a public benefit,. We will award
flexibility to increase the North Block lot occupancy to 75%, provided that the A, pphtant
subuiits revised plans for a North Block bnilding of a height and densiry appropiate to
the low density commercial zone in which it is located.

211, As further discussed above, the Applicant’s reliance on the PUNY’s affordable.
housing offer as a basis for expanling permussible lot occupancy prectudes reliance dn
the same element as a puhlic henefit or amenity to support additional relief.

212.  As discussed heluw, the Appcllant is proposing a mixed use project including four.
stories of residential use in an arca where that project would be inconsistenit with the
Comprehensive Plan’s Future Land Use Map. Development thiat is inconsistent with:the.
Comprehensive Plan cannot be considered 2 public benefii.

Exemplary urban design
213, The Applicant states that the project qualifies as a public benefit and’pruject

mnenity under $2403.9(2) on the basts 1 excmplary urban design. It states that this
benefit will include the following (Application pp. 15-(7):
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Significant sueetscapc 1mprovements as a key benefit and amenity, which will
include large stroct trecs, special paving fealures and marked crosswalks at all.
intersectiony.

Inviting and active storefronts,
Well-located and carefully designed purking garages and vertical ciréulation core.

Clear scparation of the major loading finctions from pedestrian and
vehicular pathways,

Cnclosure of the supermarket loading facilitics to provide acoustic and visual
hufforing for neighbors.

The crcation of 2 number of public spaces throughout the project, consistingof &
space with benches and a water featurc on the north side of Newark Strcet, an
undescribed space ar the Newark Strect pedestrian emrance to the Giant, a green
space on ldaho Avenue south of the townhouses and 4 hardscape space at the
corner of Idahu and Wisconsin.

214, The Office of Planning did not list the PUD architecture or proposed
public spack us amenities or public benefits of the pinject. The OF noted.in the
“Land Use and Urban Design” section that since (e sctdown meeting: theé Norh,
Block building had been partially redesigned to climinate a multiple series of
bujldings with diffcrent styles in favor of a more unificd building thar still however
presents a fagadc with multiple planes, window and door styles, etc. The OP focused
predominately on describing the North Rlock architccture and was silent.on whether-
it endorsed the design approach, The weport recoomendad the addition of projecting
storefront windows on the North Rlock building.(Final Report, p.7)

215, An oppontut witness testificd that the north block architecture did not
relste to any architecture style in the area ond was not compatible with the historic
district across the street fram the PUD. She also emphasized that the mass and scale
of the proposed north hlock building was not in proportion 1o the south block biniding
or to the structores dircotly across from it on Wisconsin Avenne. She Hiuther noted
that the propused apen spaces would be significantly smaller than what'is there teday
and that Lhe ones on Nowark Street would likely become sidewalk cafos and this, riot
available fur public gathering.  She questioned whal henefit there would be to! lemng'
the applivant taks public space in order w0 miligate the loading dock entrance on
Tilshio Avenue and placing a “vertical element” at the comer of Idaho and Wisconsin
Avenucs. (JayEtta Hecker, May 5, 2009)

216, A letter submitted (o the record by ANC 3C CommissiontrNancy:

MaeWood detajled cuncerns about the materials and ground floor design for the PUD
ond emphasized that rypical downtown design elements were being incorporated jnto
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a small, neighburhnnd shopping area that bordered an historic district. Comim,
MacWood described meetings with the D.C. Historic Preservation Office where
efforte to conviuce the applicant to break up the north block building mass. were
discussed. She nrged that consideration be given to reducing the north block mass.
and mare progiess be made on simplifying the north block form and deils. She also
questioned the necd for the pop-up 100f structures on the south block and-nuted thiat
there wae na plans or elevations demonstrating that these would not be visible frim
adjacent strects.

217. The Opponents disagree thal the Applicant’s proposed streetscape uid,
storefrumt proposals sotisfy the stringen( evalnation standards of §§2403.6-2403.8, In
particula, they state the following reasons why the proffered amenities-do not justfy
the extent of zoning relief requested hy e Applicant, (WNNC Opposilioi, p. 20):

A streetscape with large lrees, special paving features and marked crosswalks is
not significantly superior 4 what a matter of right project would likely provide in
a new development in thiis attractive neighborhood, and therefars it will not
benefit the surrounding neighborhood or the public in geueral to a significantly
greater extent than would likely result from development of the sitc under matter
of right zoning.

In its 2002 Letter of Agreement (contract) with the Clevelud Pagk Citizens
Association and Office of Planning, Giant-expressly committcd itselt; among
other things, lo build 2 matter of right supermarke, create an active Wisconsin
Avenue Streslscape, undortake sidewalk improvavent and ropairs a5 required by
the Departient of Consumer and Regulatory Affairs and install and maineaii
musonable landscaping of the Wisconsin Avenue and Nowark Stréer'sidewalk
areas next to the South Block building, in cuordination with the Historic
Preservation Office. In the 2002 Agreement, Giant represented that it had niy
present intent to alter or redevelop the Narth Block but committed itself t6 notify
OP and C"CA in advance of any significant change to the North Blaek wed wark
with the parties in an attempt (o resolve any issucs.

The two small open spaces on the North Block do not warrans contaderannn as a
public benefit or project amenity because North Block open space will in fact be
reduced from the amwounnt that would be required under martrer of night zoning
requirements because of the requested inerease in lot occupancy from 60% to
75% awarded ou the hasis of the project’s affordable honsing offer, which in fact
reduces the: upen spave on that block. (WNNC Statement, p. 20.)

An inuiease in trucks usipg the Macomb Street alizy will worsen the safety of the
wany patrons of 2Amys and other restaurants who congregatc in the area.
(190406 TR p. 199 202.)

The open space south of the Idaha A venue townhouses is an attempt to mitigate
the supermarket’s loading proposal rather than a public amenity..,
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The Opponents the Applicant’s attempts at visual and acoustic buffering are also
mitigation, nat public benefits. These measures are only made necessary by thc
project’s inrrusive design.

The neighborhoods surrounding this local shopping cepter already have
substantial (ipen $pace consisting of parks and playgrounds, two landstupe
conservancies and the grounds of the Cathelral. (090504 IR 178.)

218, We find that the proposed strestacape design featurcs are on the high end ofthe
range ol or somewhat superior 10, what might be expocted from a matrer of nbhi
proposal at the PUD Site, Opponents also state that the application uses nearly 100% of-
the pscels for bujlding or hardscape acuessory uscs, like driveways. The avir-saturation
al developed land does not leave adbquatc land for plonning appropriste avd required
infrastructures that comply with Zoning Regulations; ie., number of parking spaccs, .

location of parking spaces, loading duck capacitics and locations. It also resilts in loss of

air and space and missed opportunitics for active and sustainable green space.

219.  We find thar the public space on the north side of Newark Sirexl oo the North:
Block is on the high end of, u1 somewhat superior 10, what might be expected from a
matter of right proposal at the PUD site in terus of design but that the public benefit.of
this and the hardscape public space on the sarae block are counterhalanced by the PUD’s
proposed reduction in Lhe total amount of open space on (e North Block.

220. We find (hat the proposed green space south of the Idaho Avcnue townhouses
constitutes alleipted mitigation and doss not qualify as x public benefit or'project
amenity.

221, We find that the Applicant has not providel sufficient information to satisfy its
burden o proof as to whether the public space in fiont of the Newark Street entrdnte (0
(be Giant should be constdered a public bemelit or amenity.

222, We find thst the North Block massing apd archutectural detailing will be revised in
accordance with our conclusious in the Finding of Facts Comprehensive Plan section and
Conclusions of Law.

Site planning and efficient and economical land use,

223, The Applicant statws that the projcet’s site plapning and ecannmical land uges are

public benefits and projecl amenities whuch will wransform an undemtilized and dated
shnppmg ceniter into an attractive 21* century mixed-use development. (Applicatioh, p.
17.)

274.  Asto the South Block of the PUD Site, Opponents state the followmg (WNNC
Opposition., pp.
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The vacant spaces on (he Applicant’s property are the resull of its eviction of
various tenants that wero occupying the premises when the Applicant bought the
property. The rest of the 1erail area is stable, with 2 very low rate of t¢napt
turnover.

The Site’s existing low scalc is compatible with. its location adjacent to the city’s
tirst historic disttict, Cleveland Park.

The existing low scale is also compatible with the one- to two-gtory-buildings in
the rest of (e Macomb Wisconsin Overlay zove: The Applicant and the Office of
Planning ware both mistaken when they advised the Commission that the Gverlay:
zone contains some throo story buildings; it dues nat.

Higler rise apartment buildings in the vicinity of the FUD Site are consistent-with
the Ligher-density residentia) zones in which they arc located; they.dd not justify
the addition ot & mixed use building within the Overlay area. 'Lhis is also rue of
ithe PUD-based mixed use building nnth of the Sitc.

225.  Asto the North Block of the PUD Site, the Upponents state that, 4 wderate
density residential mixed use buililing as proposcd for the PUD would be inconsistent
with th¢ Comprehengive Plan sud thereforc cannot constitute a pablic henclil,

226. We do not find that il is 2 public benefit to develop the PUD Site to the hoight and
density proposcd by the Applicant, because any public benefits of the: p!.n_jcct that might
be superior to matter of right devc]opment would be outweighed by (e project’s
inconsistency with the Compiehensive Plan and its negative impzcts on the surrounding
neighborhoods. A. less dense projeet would be a greater public benefit because it would
likely result in fewer negative impacts.

Effective aud safe vehicular and pedestrian accesy.

227.  The applicant states that its elimipation of surface parking and redudtion in the
numher of curb cuts will enhance access and improve pedestrian access and; ‘safety.” The
Applicant also describes its traffic mitigation and loading dock arrangements as public
henefits and project amenites. (Application, pp. 17-18.)

228. 'Ie Opponents state (bl reducing entry pownts and eliminating the light and air-of
surface parking will force traflic into an underground garage or into (he ueigharhood in
search of surface parking. Furcing North Block retail patrons to park in (he South Block
garage or elsewhere and cruss streets to reach their North Block destination's drmm:shcs
the safety of North Block retail patrons, who currently can park in a surface lot on the
same block, The placement of the remaining curb cuts will enciurage pedestrians and
vehicles to converge at the same points in the develupoent, creating conflicts between
automuhiles and pedestrians, (WINNC Opposition, p. 21.)
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229. We find that the public garage is nol well-located for employees and pations af
the North Block commercial tenants and therefore it is not a public benefit or pruject
umenity. We also find that it the Applicant cannot claim a garage in a peighburhuod
commercial center as a public benefit al the same time that it is requesting waivers from
(he lncation and amount of commercial packing required by the Zoning Regulations

230.  Wo find that on balance the tolality of the PUD’s proposed vehicular and
pedestrian access does not qualify as a public benefit under §§2403.6-2403.7.

231. Wo find that the Applicant’s traffic management and loading dock arrangements
arc at best mutigation, not public beusfits or project amenities.

Eavirenmental benefits.

232. The Applicapt states that the grocery store would incorpurate sustainable design
features. The speific features mentioned are pinpoint rooftop skylights tor daylighting
the interior, stormwater management teatures, water use reduction faatums. and mubkiple
plantings of matuse f-inch caliper trees 1n public space and vpeu public spaccs.
Applicant asked that these itcms be accepted as PUD smemities and public benefits.

233. The applicant’s environmenta] expert, Julia Craighill, testified to the efforts 0f
Stop & Shop Lo promote sustainable features in their grucery stores, but she-did not offer
any testimony about how those initiatives might be wemmporated into this PUD.

744.  During rebuttal, Mr. Feola offered 4 change in the applicant’s position on LEED
certification. Prior to that poin the applicant stated that thoy would meet some
unspecified LEED standard but not seek certification. During rebuttal Mr. Feola stafed
that the applicant intended 1o satisfy I .RRD - Neighborhood Levelopmen 4t the silviy
level, but still not seek cenification.

245. ‘'The Office of Planning (“OP") states that the project would include some:
sugtamable features, such as, raingardens, pcrmeable pavers, green rool, and tree box
tilters. The OP states thal project would be built to LEED certification standards, but this
18 incorrect. The sustainable grocery store features listed in the report were heat island
reduction based on rouf material, water efficient fixtures and landscaping, low-o insulated
glass, reftigerarion und HVAC units, heat recovery for space aud domestic water licating,
lighting fixtures, and skylights, The OF noted that the epvironmental featuros offered
would be an impravement over exssting environmental features at the site, (Yinal Report,
p3, p10.)

246.  Applicant states thot stormwarer managemw, electrical scrvices, energy
conservation features, and erosion copuul micasures are dosigned to meet District
regulations, including the Diswict of Columbia Building Code. (Application, May. 16,
2008, Exhibit I, Environmental Anxlysis)
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246. Wilucsses in support of the PUD twstified that this project would ollu substantial
environmental featurcs and benefits to the city and community. None of the statements
were specific.

247. The Opponents state that applicant refuses to seck PUL LEED certification and
thus, (liere is no way to verify that PUD will satisfy LEED certification standards at dny
level.

248.  Douglas R. Home, who has hirty-five ycars of experience in executing, real citate
jpeojects that meet significant design and sustainability goals 2nd who serves as Director
of Land Advisory Services for Ths: Conservation Fund, submited a 4-page letter to the
tecord. He wrote that neither the submissions nor the testimony prior (o May-20, 2009
rovealcd any significant sustainsble elements in the PUD. He acknuwledged that there
were 0 stormwater features (visterns, raingarden) and water conservation measures
but “little else in the way of sustainable design resulting in energy, wasle, or greenhouse
gas reductions is proposed particularly in construction and operation of the
supenmarket.” In rewewmg (he submitted LEED checklists, Mr. Horowe determined that
“it {5 evident that the majority of the LEED “points’” are based on preexisting conditions
the site itself - ruther than any attempt to achieve sustainahility through design,
materials and opexations.” Mr, Home also challenged the applicability of the LEED-ND
and LEED for Humes programs to the environmentsl cancens specific to a-grocery store
and suggested that CPA's GreenChill and Energy Star programs should supplement
LEED cerlification to bring the project up 1o the environmental standords being met by
the supermarket industry overall and the District's uxpectations for green building,
standards. He presented a list of specific elements that could have been incorporated into
the PUD.
249. Nancy MacWood, ANC 3C commissioner, stated in a lcttor to Chairman Hood
that u1eview of the submitted LEED checklists showed that energy efficiency and.
renewablc cnergy measures were not featural in this PUD. She cited national stapdurds
for reducing preenhouse gas emissions and listed grocery stores that are cooperating with
these efforts. Ms. MacWood observed that this project will increase greenhouse gas.
cmisgions rather than reduce them and (hat is due to missed opporwnities 1w utilize well-
accepted sustainable features into the design and operation of the PUD. She lisled
spoaific sustaineble features (hat had been suggested to the applicant at differcnt tidcs
during its developraent.

251. We find that the Office of Planning was not corxect that the upplicant would scek
LEED certification and without verification we have not aceepled voluntary building to
LEED standards as a public bencfit.

252. We find that the remaining environmental features listesl by applicant (stormwiter
fealwes, raingardens, cistems, etc.) are primarily waler conservation measures and they
have limited unpact on greenhouse gas ervissions and they would not s;gmﬁcantly reduce
the incroase in greenhouse gas emissions created by this projoet. The record persuades us
that there are reasonable but significant sustainable design and operation- feamres that the
applicant could have incorporated inin the project and that these are features that other
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supemarkets arc employing as well as other residential projects. With the cmphasis that
the Disteict of Columbia places on greeu buuldmg and operations and the fleéxibility the
Zoning Commission hag 1o interpret “supearion” and “acceptable” environmenta) features
it follows that we would impose up-to-date rather than retrograde sustainuble design ¢ and
building standards on evaluaring (le environmental proffers in this application. We find
that the Applicant has not reached even an acceptable level given the amount of zoning

relicf requested and the encrgy saving opportunities that were available lo them.

Uscs of speeial value.

21.  The Applicant states that the expanded supermarkcl and other proposed retail are
uses of special valus under $2403.9(i). It states that it is working with gxisting retail and
service tenanis (o explore opportunities to include them wifhin the redcvcloped site,
possibly al a lower rent. (Application, p. 19.) It states (hat previous Zoning: Commigsion
decisions have found thet grocery stores and retail are public benetits or project
ameunities. (Pre-hearing Submission pp. 19-20.)

22, Opponents state that the Applicant has nut met its burden of proof to show that its
cluims of uses of special value satisfy the standards of §§2403.6-2403.8, for the
fllowing rcasons (WNNC Opposition, pp. 18-19):

The Site is already characterized hy a supermarket, various street 1evel reluilus
including restaurants, neighburhaod-serving rotail end a bank, and second fidor
office space.

The total amount of proposed non-supcrmarket retail space is slightly less than
exists currently.

An upgraded supermarket and streetfront retail is the minimum, expectation as to
what would likely result from development of this Site in this neighborhood.

In fact, the Applicant has previously presented the neighbarhood with attractive,

pruposals under matter of right Zoning: In Decembie, 2006 Applicant proposed to-

develop a proposed grocery store, swreetfront s etail and a throo-story-mixed use’
North Block building featuring ground level retail, second floor offices and .one
story of rcsidential use. The current project is less appropriate for this low dénsity
shopping distnct than the Applicant’s previously announced plan.

Zomng Commission orders citerd by the Applicant in which the Commission

found that procery stores and retail are public benefits and project aienities
involved cases where o such facilitics previously existed at the PUD sites:
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23,  We find that redevelopment of the Site with an improved grocery store and
retention of street-leve! retail is desirable, but we find that such redevelopment ¢ould
ocour on the South Block hy remapping the South Block to expand (he commercial zone
ns the Applicant requests, without rezoning the Block 10 C-2-A or climinating thc MW,
Overlay.

24.  We find that Applicant has not met its burden of prool 1o show that its proposal’s
uses of special value satisfy the evajuation standards of §§2403.6-3-24038.

Revenue fur the District.

25.  The Applicant made a general claim of increasad District tax rovenues. (Pre-
Hearing Submission, 10/ 08, p. 20.)

26.  The Opponcnts state that the Applicaut offered no dotails on this claitn and failed
to uddress potential added burdens thar the project may causc, such as infrastnicture
costs, increased waffic and, most significantly, the potential impact on su:roundmg high-
tax residontinl areas, including the potential for reduced residentiol property values and
taxcs in the neighborhoad if increasait trallic and parking issues diminish the
attractiveness of nearby residences. It stated that the general “tax revenue” cluitn is a
make-weight argbment thal iy not helpful to the hard analyses that this projert nyuires.
(WINNC Oppagition, p. 23.)

27, We find thut he Applicant has not satisfied its burden ol proof of its claim for
increased Dismicl (ax revenues. We also find that this generalized claim shoild be
balanced against the ncgative impacts of the project on the particular oei ghborhoods
inctuding the existing merchants in the area where it is located.

Flrst Source Fmploynient Progrom.

28.  The Applicant states that it will enter into un agrecment to participate in the
Department of Employment Services Pirst Smunce Employment Progrom to.promote and
cricourage the hiring of District of Columhia residents,

29.  'Ihe Opponents state that the spplicant’s willingness to work with the District,
toward the possibility of trying to employ District residents i not a reason or'justificition
to approve a project that does nat couform to the Comprohensive Plan Future'Land Use
Map or zoning objectives. They further statc that the Applicant should not fail to make a
similar effort under muller-of-right devclopracat. (WNNC Opposition, p.21.)

30.  We find (hw! the Applicant’s goneral offer to participate in a program to promate
and encousage: hiring District residents does not offer sufficien sx<urance of actually
empluying District residents to counterbalance the proposed PUIN’s negativeimpacts and
inconsistency with tho Future Land Use Map. Plus does not meet standard: Would be
provided in matter of right project.
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Comprehensive Plap,

31.  The Applicant states that the PUD is consistent with an furthers many goals:and
policies of the Comprehensive Plan, (Application, p. 20.)

32.  The Opponents state that the Applicani vannot claim compliance with some of the-
anals and policies of the Comprehensive Plan as a public benefit, because itig more
important that the project does not cumply with the clear designation of the Fiiture J.aid
Use Map 15 confirmed by the portions of the Plan’s text thot are most plainly applicihle
t0 the PUD Site. In any case, compliance with the law is 3 requirement, not 4 bepehtor
amenity. A matter-of-right project would also have to meet that test. (WNNC
Opposition, p. 23.)

33.  We find that the project cannot claim compliance with the Comprehunsive Plan as
a public benefit or projoct amenity.

Public Benefits and Project Amenities—Conclusion

34.  Wefind overall that the Applicant’s proposed public bencfits and aménities are
surprisingly slight when viewed againsi the number and extent of the Applicant’s
reyuested rezoning and zoning relief requests. It uppears that the claimed but,
undocumented nced to construct a large residentiul component as 2 means of financing
the grocary store has resulted in a project thul is simply too Jarge tor this Site, resulting
both in inconsistency with the Comprehepsive Plan and in potential negative
ncighborhood impacts. I would put this in (he langnage of the standards.

35. A project similar t (he present proposal but with less height and density on the
North Block would be u significant public benetit-and could provide the sume wpenitics
as the Applicant hax iaposed, without the nogative factors that this project pesents.

Compliance with PUD Standards

Office of Planning

1. By OP’s report dated February 9, 2009, fthe "OP Report”), and through testimony
presented at the public hearing, OP recommended appraval of the Application.

2. OUpponents state that the OP Report and testimony arc flawed in the following:
rospects:

The OP Repart, page 2, incortectly indicates that cxisting buildings in the MW
commercial cenler reach three storics in height. {$ee also 090406 TR p-15 ) No,
building, in the zane is more than two stories high. On cross-examination; OP
mimitted that it wasn’t sure how many stories the building had. (090406 ™ 67
GR.) Cvidently, OP did not congult the building’s owner or (enant or'examine city.
records making its height statement.
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The OP Report, page 3, incorrectly implies thiat the Zoning Commission.can grant
the Applicant’s request to remove the MW Overlay from the PUD propemes The:
Zoning Commission has never laken the drastic action of entirely removing a'
neighborhood commercial zune as PUD zoning relief. As stated in the Preliminary
Mautter, above, the Zoning Commission lacks power to do so. Furthertnur, as At
Large Councilmember Mendleson testified, such an action would destroy he MW
ncighborhood commerciul vverlay and sct a precedent that would jeopaidive
overlays throughout the city.

The OP Report staie, page 3, that the Macomub Street loading dock would allow
trucks to dock close Lo the uses they would serve. (P. 5; 090407.) This includes
the Newark Street retail, OP testified that the Newark Street sumes would be much
stmialler than the Giaut and would have easy access. (TR 090406 pp. 166-168.) In
facl, having the Nowark Street retailers served by the Macomb Street dock would
e a highly inconvenient arrangement.

The O Report atates, page 7, that the “centerpiece” of the project would be &
state~of-the-art supermarket. In fact, unless the project is modificd substantially,
the principal visual and economic festure of the project would be the North Block
residential building, despite the M/W Qverlay’s stated goal of ensuring the
primary neighborhood retail fanction of the commercial area. (§1308.2.)

'The OP Report states that the Applicant has met with the community and DDOT
on many occagions #n discuss traffic and paridng issues, but members of the
community spuke of only one mecting with each.

The OP Repuil, page 10, statcs that the PUD would be consistent wifh the
Macomb- Wisconsin Neighborhood Commercial Overlay districi. QP's statement
is simply wrong. In fact, OF acknowledged on cross-examination that Overlay:
wionld restdct thc project’s density and the project could pot be huilt-uirder the
Overlay. (090406 TR 74.)

The OP Report states, pages 14«19, that the PLM would be not inconsistent with
the Comprehensive Plan Furure Land Use Map. This statemont by OP is also
wrong.

The OP Repor states, puge 19, that cmploymg the South Block garage as the.only
parking for patrons of the retail uses in the North Building “would help enmurage-
pedestrian movement wiound the site.” Opponents state that this is 2 cymul or
even laughahle couse for supporting a parlang arrangement that is inconvenikut
for shuppers and a violation of zoning regulations.

The OP Report states, page 20, that the applicant has had numerous-meetings with.

the ANC 03 well as other community organizations. This statemcnt falsely implies
that the meeting with community orgunicatians led to satisfactory résults.
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OP testified that its recommendation does not involve removing the Overlay
beeause the Overlay would still exist bencath the PUD, although it also staledithat
the Overlay would not be applicable to the PUD. (090406 TR 44, 56-57 and 1 32-
135.) The Opponents belicve: fhat OP’s position is a sort of sophistry (hat | is nnt
helpful to analysis of the ixsues of this casc.

OP testified that il did not do an cconomic study to determine the impact of the
PUD on existing busincsses and never asked Giant where it expecled the
customers of (he new supermarket to come from. (090406 TR 77-78.)

3. We find that the flaws in the OP Report render it suspect it sapport for thic proposed:
PUD. We urge OP to work with the Applicant and Opponenis i arive at - proposal that
better addresses problems raised by the Opponents.

ANC 3-C Report and 'Uestimony

1, Advisory Neighborhood Commission 3C (“ANC") submitted a resolution.-
conditioning its unanimous suppurt uf the PUD on 11 conditions. ANC Chair Anne-,
Meric Bairstow testified that the ANC had heard from many residents about parkmg,
loading, and waffic, in parricular. The ANC conditions were designed 10 provide spexific
sugpestions on resolving the publems cited by the ANC while supporting the poal of the.
construction of a new grocery slole,

2. Chair Bairstow or the applicant testitied that the following conditions have niot
been met:

Piovide commcreial parking spaces on the North Block,
Provent loading or off-loading on public streeis;

Provide covenants 1o restrict retail fom nsing trucks that aceede the capacity of
proposed loading docks;

Move the South Block, Idahn Avenus loading dock away from the existing
houses and ensure (bt noise lovels will not cxceed current noise levels: Applicant
minimally addressed the condition by moving loading driveway 60 feet farther
from houses and proposing a high retaming wall;

Prohibit residents of PUD properties from participating in RPP wr-silnilag
programs, os Zoning Commission has ordered in appruving other PUD
applications;
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Ser agide 30 on-site parking spaces for non-PUD restaurants in the MW. Qverlay
District plus an additional 30 on-site parking spaces for overni ght non-PUL
residential parking: The Applicant hos only partly agreed 1o dn in that applicant
intends to provide 30 shared spaces to be available in “ofl-peak” hours, which the
Applicant has not defined;

Fund a $500,000 escrow account to finance traffic calming and mitigetion
weasures post-construction: The Applicant lias agreed to fund up to $100,000.

Four ANC commissjoners representing sivple member districts that border the

propused PUD arca testified on aspects of the PUD that had boen addressed in the ANC
resolulion conditions and were of particular concern ta their constituents.

3.

Commissioner Trudy Reeves cited the lack of apen, on street parking spaces
cspeciatly on weekends and evenings, the parking demand created by the existing
restaurants, and the new parking demand that would be created by new.
destnation retail. She concludel Lhat there would be o need for at least 100 more
on-site parking spaces.

Commissioner Rivliard Rothblum testified to the inadequacy of the noise studies
related 10 locating the procery storc loading dock near existing houses anil urged
the relocation of this dock.

Commissioner T cila Afzal tostified to the potential parking irnpacts in the
neighbortivod due to no on-site parking spaces for the comimervial uses'in the
Norih Block. She urged that applicant be required to meet (e relevant zoning
parking requirements to avoid this impact.

Commissioner Nancy MacWood testified that significant parking and loadisig
impacts rosulting from this PUD would likely occur and that DDOT and Of had
not boen responsive in addressing them. She alsa testified that the Applicant has
not been willing to meet with residents ta negutiale resolution of these and other
impacets.

We find that the unanimous ANC resalution citing 2 long series of conditions:is in

many instances consistent with the issues raised by the opponent parties. The testimony
of the four commigsioners whose SMDs border the PUD highlighted the issues of most
concern 1o the closest neighlins tn the project. Tying whot we want to the ANC
conditions makes me nervous.  There 13 a vast gap between the ANC resolution and whaf
we want.

4.

We find that zoning relict from the requirement for North Block cominercial

parking is not warranted becouse the ANC has stressed that more parking will be needed
to avaid spillover parking problems.
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5. We find that designing a large sire hm]dmg project with loading docke that cun
only be located in a residential zone is not goud site design, which is a prerequisite for
PUD approval. The ANC condition that ﬁnuth Block loading be interconnected has been
minirpally addressed, but the location of the most active Joading area which’ ‘would
include spillover loading due (v Lhe jn adcquacy of the Macomb alley loading
contiguration is unreasonable, aud zoning relict will not be granted. This dack and its
entrance must be relocated to a commercial zone scetion of the lot o avoid {li enormens
negative impact from the intemse level of truck activity anticipated at this dock.

. We find that it is reasonable to prohibit residents of the PUD from applying tor or
securing RPP decals. A prominent fcature of this FUD is a doubling of Ihe: 2aning
requirement for un-sits: parking supply. Even if g redesigned North Rlock building
reduces on-site residential parking, these residents should not be encouraged to patk in
the neighburhuod or drive and use scarce parking in other parts Ward 3.

Individuals For angd Against

L. Numerous individuals testified for or against the PUID. Some of the supporters
raised some of the concerns identified above. Many of the opponents expressed support
fow the supermarket and retail but were unable to support the PUD as o whole becatise of
some of the concerns identified above, The purly in support attompted to demonstrate that
morc ot the community supported the PUID than oppesed it. We reminded the atrendees
that our review of PUD applications is not based on a popularity contest.

CONCLUSIONS OF LAW

Preliminarv Matter.

1.  The Commission finds that pursuant 1o § 1308.3 of the Zoning Regulations, this
matter, arher than the use provisions, it not withdrawn by the Applicant, it be referred
o the RZA for consideration as a Special Exception pursnant §1304 and §1308.3 of the
Zoning Regulations.

2. Although the Commission has determined that it cannot complete action on this
casc prior to BZA review, the following issves are addressed to provide guidance to the
BZA, the Applicant, other pariies and individuals who have participated in this case.

Conclusions of Law.

L, The PUD procuss is availahlc as a means of controlling development on the PUD
Site.

2. Pursuant to §2400.5 of the Zoning Regulations, the PUD prucess shall not be uscd

lo circumvent the intent and purposes of the Zoning Regulations, neu to résult in action-
that is inconsistent with the Comprehensive Plan.
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3 Pursuant to §1301.3, where there is a conflict between the Neighborhood
C'ommercial Overlay District chapter and the underlying zoning, the more restrictive.
provisions ot the Zoning Regulations shall govern.

4, Pursuant to §1304.1, Special Exceplions may be granted in NC Overlay Districts
if they meet the conditions of §3108 and the requirements of §1304.).

S. Pursuant 10 §1304.2, §1304 shall not operate to allow any exception 10 the height
or floor area ratio limils ul'any NC Overlay District.

5. Pursuant fo §1305, in the Neighborhood Commercial Overlay Disiit; the matter
of right height snd floor area ratio limits shall serve as the guidelines fin PUDs.

6. Pursuant to §1308.2, the purpose of the MW Overlay is ta pravide for, public .
review of lurpe scale developments as to their proposed uses, velicular access and the
scale and assing of proposcd buildings 1o as to ensure compatihility with and
enhancement of the primary neighborhood retail function of the MW commcreial aren
and to advance the other purposes of the MW Overlay District.

7. Pursuant to §1308.3, within the MW Overlay District construction of @ new
building on a lot that has 10,000 square feet or more in land aren shall be permitted
subject to review and approval as u special exception by the BZA pursuant wo'the
standards and eriteria of §1304.

8. Pursuant to §2403.2, thc Applicant has the burden of proof to justify the granting
the PUD sapplication pucsuant to the cveluation standards of §2403.

9. The 1syuested remapping of a portion of the residential partion of fhe South Block
to expandd the commercial zonc will is not inconsistent with the Fulure Land 1/se Map,
other palicics of the Comprehensive Plan. By adding this portion to the MW-Overlay
rong, this conversion trom residential to commercial will enhiance the primary
neighborbood retail function of the MW commexrcial area.

10.  ‘I'hcrequested rezoning of the South Block of the PUD Sitc trom MW/C-1 to C-
2-A would circumvent the intent and purposes of the MW/C-1 Overlay and be
incongistent with the Comprehensive Plan.

1. We withhold our conciusion an rezoning the North Block of the PUD Site
pending the Applicant’s revision to its proposal for that block.

12.  We do not have the authonty to remove the applicability of & neighbiorhaod
commcretal zone from a PUD Site. Any modification of an Qverlay must be conducted:
pursuant to the criteria of §1304. The Applicant has not met iLs burden of proof of
satisfoction of those criteria.

55



JUN-81-2083 29:22 CHANROURNE & PARKE P.S6

13.  Decausc the Applicant’s proposal for the Norlh Block at the height and scale
proposed is inconsistent with the Comprehensive Plan and the MW Overlay, it is not.
necessary for us to make a decision on ils request for relicf from FAR limitations.

14, 'There is no authority in the Zuning Regulations to allow required cornmercial
parking spaces to be located in & garuge in a scparatc square from the building for which
spaces are required.

15.  The applicant’s request to provide less than the required minimum of commercial,
parking spaces, in the light uf existing and proposed retail in the MW Overlay Distric,
will have an unacceplable inpact on the surrounding neighborhood contrary (o §2304.3.

16,  Theloading driveway and dock for the new supermarket will have wn
unaceepluble impact on the immediately adjacent low density residential neighborhood.

17.  We will revicw the loading provisions for the North Rlack when the Applicant
subinits a revised plan for that Block, Such provisions shonld not be premised on the
possibility that curbside loading may become necessury.

18. A 30 foot curb cut to allow an adequate Lurning radivs for supcrmarket delivery
trucks may be acceptable if the Applicant achieves a loading dock and accoss solution
that docs not have an unacceptable impact on the adjoining neighborhood.

19.  Indeveloping s revised proposal for the North Block. the Applicant should
recongider the size and placemen! of the North Block building’s roof structures.

20, The proposer rouf structures for the residential “lofis” on the south side of
Newark Strezt would be visually obtrusive particularly because of the relatively low
height of the huilding and would constitute en unacceptable impact,

21, The Applicant may rcccive a bonus density award as an incenlive: lo frovide a
yualilying percentage ot atfordable housing, but the Applicant may nol. also claim the
affordable bousing as a public benefi or project amenity that lo balance ather flexibility:
requests.

22.  'Lhe streetscape improvements pro[fzd hy the PUD may somewhat better than
Giant would likely have provided unden matter of tight zZoning and its 2002 agreement
with the Cleveland Park Citizens Association. ITowever, these measures would be
insufficient to balance the lexibility or incentives requested, particularly in terms of the
proposal for the North Rlack. We will review the adequacy of amenities when applicant.
submits a revised priopwsal for the North Block.

23,  Many of the Applicant’s proferred benefits or amenities are instead yuitightium

wieasires put forth in an attempt to ameliorate the potential negative iupacts that the
pioposal would have on the surrounding neiphborhoods.
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24, Replacing an existing grocery store and retzil with an expanded grocery store and
slightly less retail space than previously existed does not qualify as a public-benefit or.
praject amenity under the standards of §§2403.33336-2403.8.

25.  Compliance with the Comprehensive Plan is required by low and therefore does
nut qualify as & public benefit or project amenity. Although the project is consistent with
somc Plan policies, it is inconsistent with the Future Land Usc Map and varipus other
Plan policies includiag Plan Map and text provisions that give clcar guidance as to the
Yand usc plan for the MW Overlay District. '

DECISION

In consideration of the Findings of Fact and Conclusions of Law contained in;this Order,
tho Zoning Commission for the Diswict of Columbia RESERVES DECISION on the
application for consolidated review of a planned unit development for Square 1920 and
1920-N. Decigion on this PUD ix 1eserved pending the following actions by.the
Applicant:

1. The Applican( shall redesign the North Block building by removing two fladrs of
the hiight of the proposcd building.

2. Nat less than 10% of the residential units of the North Rlack building shall be
reservesd as affordablc bousing. The percentage of afforduble housing in each C-2-A
huilding on the Applicant’s C 2-A property shall be in a rutiz reflecting theé percentage of
total housing in cach building on the PUD’S C-2-A propesty. Tn perpetuity

3. Adcquate parking shall be provided on the North Block for the North Block
building’s commercial and residential uses.

4. The Applicant shall redesign the South Block in order to epsure that 2l loading will
be performed on the Applicant’s praperty and not increase the burdens on'the public alley
on Macomb Street.

5. Any Cerificate of Occupancy for any commercial user of the PUD shill contdin a
condition that the users will conduct loading and unloading only from their loading
docks..

5. The Applicant shall redesign the South Block in order to ensure: that.nv loading
drivoway or dock is within 150 feet if any existi
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CONCLUSIONS OF LAW

Preliminary Matier.

1. The Coramission finds that pursuant to §1308.3 of the Zoning Regulations, this.
mater, if nor withdrawn by the Applicant, must be referred to the BZA for considerntion
as 4 Special Bxception pursuant § 1304 and §1308.3 of the Zoning Regulations,

2. Although the Commission has determined (hat it cannot complote action on this
caso prior to BZA review, the following issues are addressed to provide guidance to'the
BZA, the Apphcant, other parties and individuals who have participated in, this case.

Conclusions of Law,

1. The PUD process is uvailable as a means of controlling development on the PUD
Site,

2. Pursuant 1o §2400.5 of the Zoning Regulations, the PUD processsj:z@il not be used
t0 circumvent, the intent and purposcs of the Zoning Regulations, nor to reyult in action
that is inconsistent with the Comprehensive Plan.

3 Pursuant to §1301.3, wheore there is a conflict between the Neighbdrhnad
Cunmercial Overlay Distriot chapter and the underlying zoning, the maors restriotive
pravisinns of the Zoning Regulations shall govem.

4. Pursnont to §1304.1, Special Exceprions way be granted in NC Overlay Districts
it they meet the conditions of §3108 and the reguirements of §1304.1.

S. Pursuant 10 §1304.2, §1304 shall it operate to allow any exception to the Keight
or tloor area ratio limits ol any NC Overlay District.

5. Pursvant to §1303, iu the Neighborhood Commercinl Overlay District, the matler.
of right height and (lour area ratio limits shall sceve as the guidelines for PUDs.
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6. Pursuant to §1308.2, the pupose of the MW Overlay is to provide for public
review of laxge scale developments as to their proposcd uses, vehicular accesy und the
scale and massing ol proposed buildings to as to ensure comparibility with amd
enhancement of the puimary neighborhood retaif function of the MW commeriial arca
and to advance the other purposcs of the MW Overlay District.

8. Pursuant w §2403.2, the Applicant has the burden of proof to justify the granting
the PUD application pursuant to the evaluation standards of §2403.

9. The Commission concludes that the requested remapyping of a pomon of'the
residential portion of the South Block 1o expand the cuommervial zone4s not-ifconsistent
with the Future Land Use Map and other policies of (he Comprehensive Plan. By adding
(Liis portion to the MW Overlay zone, this cunversion from residential to commercial will
cnhance the primary neighborhaod retail fumetion of the MW commercial ayea.

10. The Commission concludes that rezoning the South Block of the PUD Site from
MW/C-I 10 C-2-A would circunvent the intent and purposes of the MW/C-1 Ovetlsy
and be inconsistent with the Camprehensive Plan.

1. The Commission withholds decision on rozoning the North Block of the PUD Site
pending the Applicant’s revision to its proposal for that block.

12.  The Commission concludes that it does not have the authorily to remave the
applivahility of a neighborhood commercial zone from a PUD Sis,

13.  The Commission will postpone its decision on the Applicant’s request for rclef
from North Block FAR limitations pending the Applicunt’s revision of'its Nerth Block
proposal,

13.1  The Commission concludes that the: height, density and uses of the proposed
North Block building are inconsisten! with the Comprehensive Plan and as currently
proposed would result in an unacoeptable impact on the shrrounding neighborhood.:

14,  The Cownnission concludes that any revised North Block proposal must include
adequate conmuercial parking spaccs. The Commission has no authority 6 allow required
commereial parking spaces to bo located in o garage in a separate square Fow the
building for which spaces are required.

15.  The Commission concludes that the Applicant's request (o provide less than the
requircd minimum of commercial parking spaces for the PUTY would violate §2304:3

because of the impact on the surrounding neighborhood inclwling existing retail in the
Macomb Wisconsin shopping disirict.

16.  The Commission concludes that the loading driveway and dock for the new

supermarket in ils present location will have an unacceptable impact on the immediately
adjacent low densily residential neighborhood. 'L'he Commisgion coneludes that the:
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Applicant has not met its burden of proof that it cannot relocate the supermarket loading
docks and access driveway to a location farther removed from the existing single family
residences on Idaho Avenue,

17.  The Commission concludes that the Applicant has fiiled to meet its burden of
proof that its provisions for the use of the Macomb Sirest alley and possible spﬂl-over
usc of the Idaho Avenue docks for the commercial tenants on the South Block will not
have an unacccptable impact on the immediate neighbochnad, including neighbors on’
Macomb Street and Idaho Avenue,

18.  The Commission concludes that the Applicant has not met its burden of proof that.
its truck management plan will snfficiently reduce the Joading operation’s unacceptable
impacts on neighboring residents and businesses. The Commission believes that the
shortcomings of the loading configurations cannot be adequately mitigated through truclk
management and (hat [undamental redesign of loading dock facilities is required.

19.  Tbe Comunission will review the loading provxsxons for the North Block when the
Applicant submils & revised plan for that Block. Such provisions should not be premised
on the possibilily that curbside loading may become necessary.

20.  The Commission concludcs that a 30-foot curb cut to allow an adequaie (urniup
radius for supermarkct delivery trucks may be acceptable if the Applicant develups &
loading dock and access driveway solution that does not have an unacceplablé impact on
the adjoining neighborhood.

21.  Indeveloping a revised proposal for the Noxth Rlnck, the Applicant should
recopsider the size and placement of the Norll: Block building’s roof structurcs.

22.  The Commission concludes thu( (e praposed raof structures for the residentjol
“lofts” on the south side of Newark St wonld he visually obtrusive parhculnrly
because of the relatively low height of the building and would constitute an unacceprable
impact.

23.  The Applicanl may receive a bonus density award as an incentive t provide a
qualifying percentage of affordable housing for the durstion of the PUD, bur the
Applicant may not also claim the affordable housing as a public benefit or project
amenity that to balance other tlexibility requests.

24, The Commission concludes that the strestscape improvement amenity pro{Tiyed
by the 'UD may be somewhat better than Giant would likely have provided under mﬂﬁcr
ot right Zoning and its 2002 agreement with the Cleveland Park Cilizens Aisuc‘lahnn
However, the Commission concludes that this amenily is insufficient to halance the
flexibility or incentives reque'stexl particularly in terms of the proposal for the North
Block. The Commission will review (he adequacy of amenities when applicant submits o
revised proposal for the Nouth Block,
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25.  The Commission concludes that many ol the Applicant’s proffered benefits ox
amenitics arc instead mitigation measures put forth in an attempt to ameliorate the
potential ncgative impacts that the proposal would have on the surrounding
neighborhoods.

26.  The Commission concludes thal replacing an existing grocery store and retail with
on expanded grocery store and slightly less retail space than previously existed does not
qualify as a public benefil or project amenity under the standards of §§2403.33336-
2103.8.

27.  The Commission concludes that compliance with the Compreheusive Plan is-
required by law and thersfore docs not qualify as a public benefit or project amenity.
Allhwuygh the project is consistent with some Plan policies, it is inconsistent with the
Fulure Jand Use Map and various other Plan policies including Plan Map and text
provisions that give clcar guidance as 1o the land use plan for the MW Overlay District,
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DECISION

In consideration of the Findings of Fact and Canclusians of Law contained:in this Otder.
the Zoming Commission for the District of Columbia RESERVES DECISION on the
application for consolidated review of a planned unit dovetopment for Lot 183 in Square
1920 and Lots 1 and 2 in Square1920-N. Decision on this PUD is reserved pending the
following actions by the Applicant;

1. The Applicant shall redosign the North Bloek building by removing not less (lian
wo Ouws of the height of the proposed building.

2. Not less than 10% o the residential units of the North Block building shall be
resarved as affordable housting during the existence of the PUD. The percentage of
affosdable housing in each C-2-A building on the Applicant's C-2-A property shall be in
a ratio retlecting the percentage of total housing in each building on the PUD’S C-2-A
property.

3. Adequate parking shall be provided on the North Block for the North Block
building’s commercial and residential uses.

4. The Applicant shall redesign the South Block in order to ensure that all loading will

be performed on (e Applicant’s property and will not increase the burdens on the public.
alley on Macamly Street.

5. The Applicant shall redesign the South Block in order to ensure that tlic location of
any loading access driveway or foading facility will not result in ap unm,cpmblﬁ uupaet

on the neighborbood including the existing single family residences in the vicinity of the

PUD Site.

6.  Any Cenificate of Occupancy for any cuunnercial user of the FUD shall contain o

condition that the users will conduct leading and unloading only from their loading docks

and only in accordance with the pruvisious sct out in the tindings of facts:and conclusions
of law.

7. The Applicant shall conduct meaningtul meetings with DDOT, OF ang the
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Oppuucnts to resolve the issues addressed by this wrder.
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