
CHADBOURNE & PARKE 

A.s reilc::1..~ted in th¢ 11indings of Fa{~l aud Conclusions of Law lhat fi)Jlo~. :anli as :wen~ 
euppowu lty the extensive rec()rd oftht:!\c: proceedings. we tlncl the: Planned Unit· 
Development, as proposed and pr~::~c::nlc::d, to be tlawet;l in the fallnwi11g l·espcets: 

• The prn}lm;ed PUD's request~; ful' 7.oning rcliet' are excessive anu ~o~d 
nc:~ativ~ly ilJlpo.ot residents ~md husincsses in the surroundin~ lteigh~orho.oQ.~ tn. 
111any rcspcc:ts, in such arel:ls a...; delivery 3fld loading, p<1dth1g, and trttffic 
mitigati()n. 

111 Thtl ruoposed l'UDls claimeG public benefits (U}d proje~t amenities do n<>t s,atisfY. 
llic PUD rc~a.tion's evaluslinu standards and. clo not justify the extent of zoning 
relief being requested. 

• The propos~d PU.L> is inconsistem with area~spccifie provision!S ufthc 
Comprehcn:live Plan Fu~ Land Us~ Map and related Plan mosp a.tt~ text as 
shown by the area-speci£k1policies ofthe Plan. 

• The !)JnpoS':d .PUD seeks tht!. tmlawful act of eliminating app.lica~ili;ry o±i.~.P 
MacombiWisconein Neighbu.rhnod Commercial O'll·erJay to llu: PUD proporties. 

• DesJlilc: ycl!rs ofmeetingt, the Applir.ant has not addressed .sllffi,~ieritly 
community concerns nQr respomlt:d m.eaningl\JUy· to the commliiiity's effOrts to 
wmk with the Ap):)licant. 

• Analy~cs by the Applicant's traffic OOllsu.ltant and Office ofPiannib& and District 
nepartmcnt of 'transportation arc: flawed. 

• The Applicant, OP and 0001 fl'lil~d to contact or take into considf,raLio~r·cxi.stine: 
businesses adjaoenr tQ the Ptm ~ite ()r their interests. 

• Implll'taJlt "onditi()ns of the ANC's resolnt.ion bave not been met. 

As further dcaoribe4 in d~tail bdmv, the!le flaws llt'e adclressed throH~h thc'fuUowing 
poluts of our dccisiC>n: 

1. .Pursuant to §1308:~ ufthe Zoning .Regulations, this m.attr::r m'LJ.Sf® rc:f~nied to the 
BZA for consicJtrl1tioJ111S a SpcciQ.l Exception pumraut § 1304·and § n9$.3 of the 

ZONING COMMISSION
District of Columbia

Case No. 08-15

261

ZONING COMMISSION
District of Columbia

CASE NO.08-15
EXHIBIT NO.261



JUN-01-2009 16:55 CHADBOURNE & PARKE 

Zoning R.cglllations, Nonetheless) we shall provide tlle Applicant whl.f guidaticc 
on a omnber of isaucs. 

2. With :rl:lspc:ct to the f)roposed supt.~lllarket on the South Blol.~k. Applicant sha~l 
make l.ht: appropriate modiflcations of it'\ plans to: (i) move lhe Trlalio:A"en~ 
liJetding :l:a<:ilitieG north, toward~ nr onto Newark Street-- awa;y frmn the Ida~o 
Avenue homc!l; and (ii) Expantl this relocated delivery area 10 acc:om.Jnodat~·all 
new??? South ~1ock loading. · 

3. Applicant sl\a.l1minimi2e spillnver onto r~iclential streels and 8.dvcrs~ tr:U.'fi~ 
impacts through addiLiuu<i1 p~~.rking, better 'loading, P.fl'ct:tiv¢ Transportation 
Management Plans, tn~.ffic mitigation, and less r~sider1tial density by:(i) rem()ving: 
two floors ofNorth Block apartmenUJ to free llp pfirkiug i11 the Noi;th.:Ellock· 
ga.t'agc f"r c()mmercial (',nstorncrs ~q employee>:; (ii) pmviding adequate loading 
and delivery spaces uu the N()rth Block to preve.nt o~e of public spac.~ by clelivety 
trucks; (iii) working with ODOl to ex~Iude new apartment residents frorn 
R~idcntial Parking Pt'Jmit eligibility; (iii) ptovidine for substnnti~l i.'ce>mntuniry 
parking'' -~ especially fl.",r patrons of $Xisting busi.a1c-.ssc:s whose customers.:: a~d 
employees have d~:pc:utkd for year$ on Giant's pa•·'kin~ lots; preparh:ig detailed 
Traffic Man:agt:mt:ut Plans to c<>uttol traffic .£1uw, truck deiiveries/~d pai-M."g 
rnanagernerH; {lre,LJa:ring an effective plan for traffic mitigo.tion betor~ any· new 
project is appruvcd and oscrowtns at least S:iOO,OOO tbr miti~arlon of 
unanlid~tCitcd impacts, as stated by the ANC as one of its condition:.~; 

4. Th~ Ma~~omh-Wisconsin Ovetlay shall remain in plltce, but as propi:•sed by.tl.tc 
WNNC ')pposition parties, two adcllliuual :te3taurants in the new clc:~Ydoptluint, 
having<" combined total of approximately 100 f~ct of linear fronlag~ sha:U .be 
perm.i !led. · 

S. tbt'l Applicant shrul develop and implement 11 plan to anracr neie;h~orhood;-
s;:;J "'ing busincsse£:, includ.in~ long-term aftbl'da.ble rents and app~opriately 
mufigurcd. spo.oes to assure tlwl c:xiliting and other local busine'l;;es will be o.bte to 
lo~ate in the comrnerci~l !ipal"ll': when tho development is t~<.ttnplet~d~ 

Aoplicaticm,s, .Partie£, and :Re_al'igg 

l. Un May J6, 200R, the: Applicant filed the Applicatiliil f,-.r cons()lid,ll.t;ed review and 
o.pproval of a pllW.L~ unit dcvoloplllcnt ("PUD") and rel.!ited ~oning·.tnllp ameridriJ,em ot 
the su~ject proptaty (rhc: "Originru PUlJ Submissi()n"). ihc: subject ptopeeyy conS\Sts:'of 
Lot a 13 in Squ;-m~ t 920 and Lots 1 and 2 in Square 1920-N and is locat~ch.long 
Wisconsin Avenue :from slightly north ofMacurub Street to ldllho Avenue (the ·~,Ptll) 
Sile"). 

2. The Applicant filed a Follow-up Subn1ission on July 2l, 2008 a PTemeariug 
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SuJ.,mhsion on October 24,200R (lli.e ''~hearing Submission") a H.csponse:to.Quc::.-tinn~ 
prnpared for ANC-3C Cotnrraisllii(Jnc;rs on Jdnuary_1&1, 2009, a Supplemental Pre-Be11J'ing 
Snbmission on January 30, ?.009 and .. Appellant'S Rellpm'tSt to Wi3consin-Newark 
Neighborhood Coalition•::. At1rill4. 2009 Brief'' (''Appellant's Rcs!'lonse"). 

:3. T.he Conunisstou held a sctdo\VJl m.e~ting on .July 29. 200~. a.t which the Office of· 
Plllnlliug reeornm.-:nt.k:d that th~ o.pplication h~ setdown for public hearing hut uotcd·that 
there were at leasl s~;:ven issues o1,1tstandi.11S, iru~luding details of environment~l/gr~ctl 
bUtlding inltiativ~::~; devations of roof strw.:lures, further refinement uf ~,.d"iitecturo. 
building fac<u.lt':s, and materials; location of ~nd levels of affotdability (1f for .proposed 
affordable llllh~; and trt)ffic and ttuck management plans, all of which it was.wot'kill,g to 
resolv(! with the applicant. '!'he Commission set down the appli<:ariun for pub,ic heaiing 
lllld tbe fm;t lJ~aring W£15 :;cheduled on February 19, 2009. The Comnussion held 
additional heal'ings on April6, 2009, AJJrii2J. 2009. May 4, 2009, and May 2(), 2009. 

4. The: CollUlliasl.on determint:.d tl1e parties to the case at tht' Febn~aey l!); 2009 public 
h~<~ring. Parties in this case are Lhc follo"'ing; the Applicant; Advisoey N.eighborhoo£1 
Cou,mi:o;sion (" MC") lC, ~be ANC within w.hicb. the Site i~; lo~atcd; in suppon, 
Ad 'VO(iatcs of W iscoJtSin Avenue Renewal (''./\.WARE"); ~ru:l In opposition, Immediate 
Miloon•b ~treet Neighbor!>, ·noo Dlock or idaho Avemw, Cleveland. .l:'ru-k Citi~ens 
Association ("C:PCA"), Orrlway Sttcct Neighbors Assnciation, and Wi$consin,'New!uk 
Neighborhood Coalition ("WNNC'') (together, the "Oppu11cnts"}. 

5. On Septetnber ?.4, 2008 WNN{.; filed a Petition To Refer CClSe 08-15 To Tht~ .fioan.i 
of Zoning AdjL'!Stmenl. Ol1 October 16, 2008 AppliL:ant filed a Motion to Diswi~~ ~etition 
to Ref"r Case No. OR·15 to DZA. On November 14,2008, WNNC filed Petitioner~' 
Opposition to AIJillicant's Motion to Dismiss. Ou January 12, 2009, WNNC filed a 
Keque$t for Expr:rlited Con!!ideration aud Supplcmtllt lnt()nna.tion. On J~LliH'Y 26'. 2UU!i, 
Applicant :5J.ed tt Supplc:menlal Response af Applicant to Petition to R~.fer Case No. 0~-. 
lS tO az.A. (f-"Khibits ]3.16, 11, 23,37 Clmi 45, respectively.) At the hHar1ng on february 
19, 2009, ll•t! Commission detetmine::tlto hold the P~tition in abeyatlcc: w1t.il it:s 
deliberal·inu of the case in chiet 

6. 'l'he Applicant presented th~ lbllo·wing witnesse$: Phil Feola, of' Pillsbury \l{:inthrop 
Sh~w Pittman L.J.~.P., repl'etenting l.he Applicant; Richard 1-leapc:.s, of Strcet-\Vorks, LLC; 
Mattin Wells. of Martin J. Wells and As$ociat~s; and Julia C:raigbHl, of Steven Winter 
A~i~ociatcs; and, on rebl.)tla1. Ckra.ld Henning of Henning ASSlll.:iatc.s. 

7. WIU'ti 3 Councilm~mhc1· Mary Cheh testified in supporL oftbc Application on th~ 
basis that the :PtJD io; t:on~istent w1th sound erowlh prir1ciples in tha.t it is locat(:d on 
WisconsiiJ Av~nue, a m1:1jorthoroughfare. She also su:ded that her (}leotlon was: a· 
mandate for thl~ 'Yfli= of development. 

8. Th~ City's Office of .Planning ("OP .. ) ami District Department Mrranspt.u~ati(ln 
("DDOT") each testified in support ofth~ flnJject. 
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9. J\.N(; .3-C was rtJilCscntcd by its new chair, Anne~ Marie .Bairsto~. ffcr·:teptiznony at 
th~ he(U'i.ng on. April 23, 2009. describ~d the ANC's 4tPOrt and resolution (TI~. _:__), wluc:h 
expressed support foL' the p~o)ect with elevcu ~onditions including lo~:tiling dot~ issue~r. 
tmd the lack. uf retail po.rl(.ing in the new building that would octupy the block bQunded 
by Idaho Avt'JlllC:, Wisconsin Avenu~, mu.l Newark ~treer (the '"Nmt.h Dlock'')(0904l3:· 
TR pp. 11~24.) She also testified that th~ ANC hac! adopt~d a darifying resolution thr~e 
days befon~ the date of the hearing, with no advance notice to the public or to· most of the 
Commissioitcrs, ~;tating that it was n(Jt t.he intent of the ANC thaL ilie; c){iattng 
Neigbborhmn:l Con1mcrcitil OVerlay should interfere with lhe approval ofthc: PUD . 

10. A WARE was represented by 1¢fth::y Davis and Alme L111'ec. Their testimony 
reflcdt:d untonditional supporr nfthe project, supported by IJ,eir vi~w that tfte projerl hlid 
wide ,~ommunity eupport and would be what the cornmtmi.ty Md the city need; 

1 l. V ariol.ls individuals l~stified in support of the proj.::~-:1 with particular e.tnp}l.as~s ~m 
their desire for an upgrat.h:~at supetm.m-ket and a more vibrant neighbothood ~hopphie &rea. 
Former OP Director Elleit McCarthy testified tbat in hot view the p~;oject w~·:uot 
iuconsistcnt with the Comprehensive Plan for the Na.l.itmal Capital (''Comp~htusi~e' 
Plan"), Other supp<>rters voiced 01ore substantial te!lcrva.tions. 'fh~se int!h1dr.H ANC 
ColJlltlil!sioner Trudy Re~vc:s, who cited serious pi:'lrlcing ooncerns and requ~-"ltcd the 
Commission to set ~side 100 spa~es for overnight parking ±or area re~ldent~; 
Co.rnrnissionet Ric:hw'd Rothbluin, who cited tl1e i11adcquo.cy ()fthe noise: ~~its r~l~t.ed 
to the ~ocery store: !(Jading dock near existing ho\Jses m his single--IIJt"' .. Ll1hcr di3tri~t• · 
Co)1111ljssioner: Leila A:&ll.l. who cited the lat:k of on~stte conunerciul paJkirig·sp~ta:on 
thQ North Bktl~k; and Co:mm.issio.ner Nancy Mac Wood, Who $tatecl L11at thi~ P.lJ.D ·WG.S 
likely to cau!>~ !'>erious impacts and tha1 ODOT ancS OP hall not ~~1 resporist-ve iri 
addresging the likely s;gnificant parkin& and loading impacts of 1hc PUD. Sh¢ o.lso 
testified that the Applicoot has not bet:t• willing to meet with tesidr.nts to negotiate. 
resolution urthcse and other impacts, 

12. At .. Jan~c Councilznember Phil Mc:ndelson testified in opp<1sition to the'AtlpUcatiorl 
on lht~ has is that although he favnrcd redevelopment of SquaL"es 192.0 and l9~0N,:he 
oppn!ied the PUL> because the 1\J'nrlh Block proposal was for!'\ mixed usc _P.:roject ~th 
moderat~ density residentittl, whicll would be inconsistent with the ComprE!liensive··:Pl~ri's 
low density commercial de!olig,lation fol.' thctt block. Mr. Mendl':)lson a.lso testified ~l 
PUDs alloul<i remain within the constraints oftbe unde:rlylng overlay, He ·~~ted th(\t 

approval oftht PUD would destroy tbe nejghborhood l:llillllletciaJ overlay forth~ \i:re~ 
and $t a precedent that would jC()pardjze overlays elsewhere in the city. ·Mr, 
Mcndel:-Jon's testimtmy indicatc:d that he had lung familiarity with the 
Mttcorob/Wisconsu, 1:oning sitUation and previou:;; Giant proposals forth~ s:~te, inc!'udil)g 
11 number of years a.'l Chair ot'ANC-3C. (090406 'T'R pp. 248-~50 and 2S6J2'57) 

13. The luunediatc Mo.comb Street Nd~hhors, r\;prcsente<l by Fran~;~~ RdafAili,< 
testified in opposibon to the proj~l:l. with a primary ooncern ahou11he project's imbs.ct.on 
tlte apart.tncnt blluding on Mac.omb sm:~t imrncdiat~ly south l.Jfthe propos~ South 
'A lock building. She cite.d light i11l.d air isauca for the lower fluor tcnal'lts £uld noise 
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disturbano~s resulting frum locating a. truck loading entrance £m.d back·up iu~a directly 
next to nnd behind the apwtment building. 

14. CPCAl represc;nt.cd by Georp;e ldelson, P~::ter Espcnschi~d and their oilpaid e>tp.ert 
witness, D()m McGntth. testified in opposition to the project. CPCA swted thl(t it nrctently 
supports an impruvc:.rl grocery store. Its primary concerns mclude the prnjt:(,i'~ 
inconsistency wiLIJ the Coillprehensive Plan ("Comprehensive Plan") c1:1used .bY 
numerous far.l.ms. faHurc to comply with rhc Macomb Wisconsin Neighborh~od 
(.;ommerdal Overlay ("MW Overlay'"}.l11'1d the failure of both l.he Applic~t and OP·to 
comply with their substantive and prm:~dural commitments untl~r a 2002 con:trac:tual 
Letter Agrl".ement among the Applicant, OP and CPCA reganli11e devclopn:leilt of·tl'le 
subject property. 

15. ·rhe 3300 .Block of Idaho Avenue, represented by Torn Haines fllld P,hi~ip Mont('llto, 
testitic:u ul opposition to the pr<.~e:~-;t. The 3300 Block of Idaho Avonue•s primary 
c.-.om:t:l'llS include the traffic, noise. and other negative iUJ!)acts of the projei:t:'s prop•~scd· 
loading arrnngements, particularly on the South Block adjacent to their restdenct'!Jo;. 

lli. Tho Ordway Street N~:i2hbors Association, r~presented by David baa'?,!> <~•l~ .. I;>an 
Hecker. testified in oppoilition to the project. The Ortiwt~.y Street Neighbors ~SsC'Jcia.tion· 
5tatcd its support for t~modernizcd supermarket bul stated that its prim!iry.t~i.Jrlc:etn~ 
include the projecrs itnpacts on traffic and parkinij in their residential neigUhorhQod, as 
well as concems regm·ding inadequate parkiug. increallod traffic, eliminatiu,·~ of the·· 
ovcrltty, the ove.rall si.-.e and density of the P.:roj~::ct and loading issues. 

17. \\'NNC, rr~pn::sentc:d by John O'Sulliv~tl, John Korbel, and Jim 'Picli.~an. testiiied. 
in opposition lu the proj~t. WNNC stated ir:~ support for an improve".d ~upetmEll'~et and a. 
vibraJlt Wi;a.a.ml'iin A venue stree"tSCape but stated th~t its primary ~<-",~ems i~clude ·· 
exeessiv~.: (raffle impacts; inadequate pruvision for parking, inc.luc.l.ine the. absence 'of 
commt;n:ial parking in the Ncmh Block building; excess densi1 'J in the North Bloc\t; 
tmwmkable and intrusive loadi.n~;: clnck provisions; inconsistent;y with tho 
Comprehensive 1-'lan; the Applk;aot'~ request for relief frum the provisio~.ofthe'M\V 
Overl~y, ~1d lack of public b~ndi.t:s and amenities adequate to balance the ~xtent of 
~~~.oning and Qdditional.zonine rclieft-e;qucsted by the Appli•~ant. WNNC'$ testh®ny 
included posstble solutions fur i[s area:s of ooncern, incJu,Jine; fixin~ Ute South Block 
loading and delivery problems; teducing traffic impacts by 11dditional ori. ·s'i.te P~kiin~ ~nd 
n:movin~ two floors ofNu•1h mock reaidential uniu; ~xduding new ElPOrrmem. re.sidetJt."S 
from residential parking pe1'11"lit cli&ibility; providing Sllh.'italltial communiJY parking al 
the Stte, particularly fw Cll!'itomcrs and employees of existing businesse~, and r~qhiriug 
an effective traffic uritigation plnn. In furtherance:: nf a comprc:hensive col'l?opromi~c. 
WNNC agreed Ln support an exception to the MW Overlay to pennit tw'o $ddil.ini1al 
restaurants in lhtl PUD !lppro)(irnately the si:.t:e nf l'.,afe Deluxe. · 

18. Various individuals testifi~ti in L)ppo$ition to the project. Th~~r: i nl::-11lded; Alice. 
Pc.,wer~;, on the project's adver~ impact on the ~glh Street neigboorhllod, wh:ich e;he fears 
will hecomo a short-cut tram the1811

' St. entrance and exit to the parking garage.:to and. 
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from MBtsa.chuS~;~Us Avenue and the neighburhoods south and west of t.he PlJD; !'-Jinetta 
Feldman on the 11e:t:d to relocate the entranc~ tn Giant's loading d()ck I'IWl:t.,Y from h()r 
home on the o•h~r side of Jdo.bo, to avoid h;nling over sixty tractot·lrailers and smaller 
trucks pass h1·:r house cvcr.y day; Pete\" P~t!)tan, owner of2Amys ~staurant, on the 
importance ttl his rc:Staurfltl.t of the Giant parking lot and the MW Overlay, un.d the 
unrealistil: as!;esamcnt of truck activity un Macomb Stteet; Jay Etta Hecker on, among 
other thines, incompatibility ofrhe ~orth Dlock design with tl1c:: neighborhood, the 
eUroin<ttinn of planning and zoni11e; protcc;;tions and Giann intentional de~datlon of tis 
propflrly; nc Superior Coun Chief Jadgc emeritus Rut\ls King l)n maintQining the 
existin~ scale of the shopping area; Ann Hanulton on the AppllA::a11t's !nck c,f 
respon!livencss to community com~erns and the possible impatt:s on I'UlJ oon£truction of 
the ec.~unomit rc~ession, inclutliue the po~sibility of demolitlcm toUowod by <lelayed or 
aband(uu::d construction, sugg~sring that demolition of the Smtth Dlock not b.~sin until 
financing of South Block coo!ltl'lll':tion is in place. and thai Nonh 13lock aemqlition nol 
he:giu until South Block construction is c~>mplete and Nll1th Dlock financing Is in plm;e:;; 
Diane Ols:son, disageeing with Ms. McCarthy's com::h,siQnS as to consistency wil'h lhe 
Comprehensive Plan; sl::vr.,·al n1orc individuals ontlle Applicant's lack ofr~sprml;iveness 
over a long series of community rnoetin~s; Philip Oh;fion <m the need to enstlte 
accorrun<>dation of small businesses; Tom Graham presenting visuals showin~ Lite 
difference between tht: pfoposed heigllts portr~y~ll hy the Applicant's graphir.s nnd.tho 
actual heights oftha prup()Sed project (Ex._); l(os~ Ain on~ ~Unong oth~r tl1i•12fi, the 
miss€ld opponunitil'lx for ClWiromnentally- benclidal project fl;lcilities, the- f~llacy Qfthe 
claim that m<>st 1Jf the neighbors wanted appmval without conditions or modifications. 
the false assl.lmplinn that most patrons W()n't cnme in cars. and the claim that the · 
ovorsize<i Ghinr. and resid4}ntit'11 developmenl is necessary for :m econon1kally t~ucccssful 
redevelopment~ which he :;atd is unsupport.c:tl by any finnncial evidence:: or economic 
analysis; Dr. Wilfred Kohl stating that parking provisions are not suffl,~ic::nuo prevent 
spillowr unto residential streets, that I he: new grocery store is too hig, and that the 
Commissinn fihould reqUire et'tbrts tu nttract ncigbborhood-se.rvine businesses with 
affordable t·e11ts~ Rick Nash on tht:. ~~~~ ly efforts by ~lf and otl,ers to tllPrcSS cone eros 
OVP.T lhe scale of the projeet and the irnpacts on the neighborhclod, and the lack of. 
respon~iveness of both the AppliCllnt and OP and ODOT to these conccrn3; Kilte 
Woodard. who li\'es at the corner ufMalj0111b Stand Ittaho Ave .. on the enormous. 
ecuntJlllic harm tlmt the project's lt.,<tcling dock will do to their w~d their nci~hbors'.house· 
values and quality of life and VHrinufi individuals concerned, among other things, that the 
proposed pr~Ject would neealivt:ly impact the existing nei~hbl)rhood shopping. ~enter 
tenants. · 

Tbe ,Proposed PIJD Site.utd ArQ_! 

19, The Sit~ t.:cm.sists ofLoU13 in Square 197.0 tuld Lots 1 one! 2 in Squ~e I92.0~N.and 
consi!Ots ornjiproximatcly 1'18,236 sqnare f~r:l. l'lfland area, The Site is: cinT~nlly .: 
impn.l\'li:d with a one-story plos basement huHdh"L& including a Giant SUptlWI~rkct, retail 
spal.ltl and a rear $Urface parking liJt (Lot 8 t 3. Square 1920)( the "South Block'!) and, on 
Lhc:: North Dlock. tt two-story builuiue with street level retail, second-s!tll'Y commercial 
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space, a separate building containing a bank, ,and a rear surface parking lot. (Lots 1 and 2, 
Squal:'e 1920-N). (The Applicant and others described the existing buildings as one-.to 
three .. stories, but that is not correct. See.~> Applicant's Response, p. 3.) 

20. The Site is situated in Ward 3 and covers much of the two-block area.bounded·by 
Wisconsin A venue. Idaho Avenue and a line north of the retail and apartment buildings 
on Macomb Street, NW. The entire Site is characterized by retail and office uses; there is 
no existing residential usc on Applicant's property. 

21. The area surrounding the PUD Site includes the approximately 20% portion of the 
MW Overlay district not included in the Site; single-family residential zones.'including 
the Cleveland Park Historic District; the McLean Gardens residential complex; 
townhouses, a two-story. four-story and eight-story multi-family residential buildings, 
and a detached single family home on the east side of Wisconsin Avenue in areas 
designated by the Future Land Use Map for residential use, and one 9-story mixed use 
building across Idaho A venue from the Site built as a Planned Unit Development in an 
area designated by the Future .Land Use Map for mixed use medium density 
residential/low density commercial use. The PUD Site is not a designated historic 
landmark nor is it within a historic district; but it is directly across the Wiscansin. A venue 
from the western b,oundary of the Cleveland Park Historic District. 

Matter-pf-Rjght Develogment Under Existing and Proposed.Zonjog 

24. The Site's North Block is zoned MW/C-1. The Site's South Block is zoned MW/C-
1 fronting Wisconsin Avenue and R-S-A on the western, rear portion ofth~·lot. 

25. The C-1 (Neighborhood Shopping) District is designed to provide co~venient retail 
and personal service establishments fo:r the day-to·-day needs of a small tributary area, 
with a minimum impact upon surrounding residential development. (§700. 1) I assumer· 
"tributary" is in the statute??? 

26. The C-1 District permits matter .. of~right development to a maximum:'height:!Jfthree 
stories/40 feet, a maximum FAR of 1.0 and a maximum lot occupancy of60%. (§§771.1, 
771.2 and 772.1.) 

27. The Applicant requests expansion of the commercial portion of the South Block, 
reducing the R-5-A zone by over half to 2.5,388 square feet. It requests that all of the 
North Block and the expanded commercial portion of the South Block, a total of 
approximately 1.52,848 square feet, be rezoned from MW/C-1 to C-2~A .. 

28. The C-2~A Zone District is located in low and medium density resid~ntial aieas with 
access to main highways or rapid transit stops. and includes office employment centers, 
shopping centers, and medium-bulk mjxed use centers. (§7203) lt pennits development 
to medium proportions. (§720.4.) The C-2 .. A District accommodates a major portion of 
existing commercial strip developments. (§720.5.) 
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29. The C-2~A District pennits matter-of~rlght cfevelopment to a maximum heigh~ of 50 
feet, a maximum FAR of2.5 for residential use and 1.5 FAR for other permitt-ed use~. and 
a maximum lot occupancy of60% for residential use.%. (§§771.1, 771.2 and.772.1.) 

30. For retail uses in C-1 and C-2-A Zone Districts, one parking space is required for 
each 300 square feet of gross floor area and cellar floor area in excess of 3,000 square 
feet. For residential uses in the C-2·A Zone District, parking is required at a minimu)tl of 
one space per two dwelling units. 

31. Thus without regard to the PUD regulations or the MW Overlay, there ~re 
differences in height (40 feet versus SO feet), FAR (1.0 versus 2.5 for residential and 1.5 
for other permitted uses~ and uses (medium bulk m\xed use centers are permitted in C-2.: 
A). 

32. Again without regard to the MW Overlay or restrictions contained in the 
Comprehensive Plan, including the Future Land Use Map, a PUD in the C-2-A Zone 
District may have a maximum height of65 feet and a maximum density of3:.0 FAR;~ of 
which up to 2.0 FAR may be devoted to non-residential uses. 

33. The MW Overlay is applicable to all of the Applicant's lots. The Neighborho~d 
Commercial ("NC'') Overlay establishes limitations on uses in the overlay cUstrict . 
including limitations on the ground floor linear street frontage that may be occupied by. 
restaurants) fast food establishments, prepared food establishments, and s1~ilar eating or 
drinking establishments In addition, the NC Overlay limits the percentage of the ground 
level of the building that may be devoted to banks, loan offices or other financial 
institutions, travel agencies or other ticket offices. 

34. In addition to the requirements of Neighborhood Commercial Overla-ys, the MW 
Overlay sets requirements for Special Exception proceedings to ensure compatibility with 
and enhancement ofthe primary neighborhood retail function of the commercial. area and. 
to advance the other purposes of the overlay district. Further, the NC Overlay es~blishes 
matter of right height and floor area ratio (FAR) limits as the guidelines for PUDs. 
(S.l303.1) 

35. The PUD site accounts for approximately 80% of the MW Overlay. 

The Proposed PUD Project 

36. The Applicant proposes to demolish the existing structures and redevelop the 
properties on both blocks as described in FF 3 7 ~40. 

Jhe South Slog 
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37. On the expanded commercially-zone~ portion of the South Block, the :Applicant 
proposes to construct a two .. story building containin'g a new Giant supermarket, street· 
level retail and second-story commercial flex space or additional retail along Wisconsin 
A venue and. along Newark Street, second-story residential units. The building heigh~ 
would be 37 feet/two stories; it would have a total FAR of 1.56. of which 1.43 would be 
commercial. Lot occupancy would be 75.5%. 1'hus for FAR, the building wo~tld be in 
excess of what is permitted as maner of' right under C-1 zoning but less than would ~e 
permitted under C .. 2.:.A. The South Block garage would provide parking for 395 vehi~les, 
seven of which would be for the 14 resident lofts, and seven to be share by the tenants 
and their visitors. 

38. The Applicant proposes that loading dock access for the supermarket:wiJl·be via a 
driveway through the remaining residentially-zoned portion of the lot off Idaho Avenue. 
The driveway would be located directly across the street from existing singl~ family 
residences and adjacent to the abutting single family residence to the south. By the 
Applicant's measurements, the supermarket's truck turnaround would be lo~ated 70.. feet 
from that family's house and the loading docks themselves would be 140 feet from the 
house. (Ex. A of Applicant's loading Access Alternative Sheet, May 15,2009. The 
Applicant proposes that loading for the remainder of the South Block conmiercial 
development fronting on Wisconsin A venue will be accessed from a public alley located 
off Macomb Street. Provision for South Block residentialloadh1g is not described. 
Provision for the Newark Street frontage. including the residential units, will be accessed 
from this dock and series of passageways leading to elevators that will connect to this 
side of the building. 

39. On the residentially-zoned portion of the South Block, along Idaho Avenue), the 
Applicant proposes to construct eight three-story townhouses~ with two below-grade 
parking spaces for each townhouse. 

Ihe North BlQck 

40. On the North Block. the Applicant proposes to construct a five stpry mixed-use 
building containing street-level retail space and four stories of residential units abOve, 
consisting of approximately 124 units. The project would have a maximum height of 61 
feet and a 3.81 FAR, of which 3.06 would be residential and 0.75 would be commercial. 
The building would have 75% lot occupancy. By all these measures, the. building would 
exceed what is permissible under C-2~A as a matter of right. The proposal: includes 124 
parking spaces, all of which would be reserved for the residential units. twice the level 
established by the zoning regulations. These spaces will not be available at any time to 
the customers or employees of the North Block commercial space. 

41. The original application proposed to include eight percent of the· gross flqor area, 
or approximately 13, 184 square feet~ for affordable housing. In its rebu~l testi~ony on 
May 4, 2009, Applicant offered to raise that figure to ten percent affordable hou~ing. 
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PRELIMINARY MATTER: PETITION TO REFER TO BZA 

42. On September 24,2008, WNNC filed a Petition To Refer Case 08-IS.To The Board 
of Zoning Adjustment. Thereafter the Applicant and WNNC filed various pleadings in. 
opposition and support of the Petition, as set forth in FF 5. At the time that WNNC :(fled 
its pleadings it was not a party, since party status is not determined prior to th~ hearing on 
the application. The Commission did not respond to any of the pleadings. At the hearing· 
on February 19,2009, the Commission detennined to hold the Petition in abeyance until 
its deliberation of the case at large. 

43. Section 1308.3 of the Zoning Regulations states that within the MW Overlay 
District, on a lot that has I 0,000 square feet or more in land area, constructio:p. of a new 
building or enlargement of the gross floor area of an existing building by 50% or more 
shall be permitted, subject to review and approval as a Special Exception by the Bo~rd of 
Zoning Adjustment ("BZA") pursuant to the standards and criteria set forth in § 1304 of 
the Zoning Regulations. The Applicant's proposal is within the terms of §1308.3. WNNC 
states that §1308.3 requires this case to be referred to the BZA. 

44. Section 2406.2 of the Zoning Regulations states that an application for a PUD may 
be filed in conjunction with a change in zoning for the property involved. Se~tion 
2403.ll(c) states that to assist the Commission in applying the PUD evaluation st~dards, 
the application must include a table showing the requested relief from the ~ta'ndards and 
requirements of development under conventional zoning. Section 2406.2 addresses the 
contents of a PUD application, not the authority of the Zoning Commission. Section 
2403.ll{c) demonstrates that rezoning under a PUD is limited to conventional zoning and 
does not extend to requesting removal of an overlay zone, since overlay zones are not 
conventional zoning. 

45 The Applicant refers to Z.C. Order No. 05-37 to demonstrate that the Commission 
has approved removal of a portion of the H Street Overlay through a PUD irl the pa8t. 
(Pre-Hearing Submission, 10/24/08, pp. 8-9.) 

46 The Opponents stated that Order 05·37 treated the H Street Overlay with great 
respect and removed the Overlay from about one·third of the PUD Site after careful 
analysis pursuant to the criteria of§ 1304.1, § 1305.1 and§ 1326.1. (Z.C. Order No. 05-37, 
January 14,2008, FF 72-74.) In that case, the Commission agreed with the Applicant that 
a unique confluence of site-specific factors meant that allowing the PUD wO'uld not be 
taken as a precedent, even within the H Street Overlay zone, much less as ·applied to other 
Neighborhood Commercial Overlays. (See Case 08-15 Petitioners' Opposition to 
Applicants' Motion to Dismiss, November 14, 2008, p. 3.) 

47. Section 2405.7 of the Zoning Regulations states that in approving PUDs, ~e· 
Zoning Commission reserves the option to approve any use that is permitted as a Special 
Exception and which would otherwise require review by the Board of Zoning 
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Adjustment. The Applicant states that §2405:7 givesc the Zoning Commission, authority tO' 
assume the BZA •s Special Exception review function under § 1308.3 not only' as to uses, 
but also as to other overlay provisions. 

48. The language of §2405. 7 addresses the BZA • s authority to approve uses as a 
Special Exception, but it does not address the BZA's broader Special Exception function 
under the Neighborhood Commercial Overlay chapter of the Zoning Regul~tions. 

49. By letter dated April26~ 1979. the Deputy Corporation Counsel of the District of 
Columbia advised the Executive Director of the Zoning Secretariat that the Zoning 
Commission could not assume the BZA Special Exception use function under a PUD 
when the regulatory language fails to achieve that result. 

50. The April 26, 1979 legal opinion precluded the Commission from approving a use 
proposed by a PUD applicant because the Zoning Regulations required a BZA Special 
Exception and the PUD regulations were silent on the issue. 

S 1. In response to the April 26, 1979 legal opinion, the Zoning Commission amenqed 
its PUD Regulations by adopting §§2405.7-2405.8. (ZC Case No. 79-21.) As, explained 
by the Assistant Administrator for Planning a:tld Development in a memorandum to the 
Zoning Commission, the purpose of the amendment was to eliminate.the requiremel)t of 
BZA review for PUD applications requesting uses that would normally require BZA 
Special Exception approval. The Commission's amendment to the PUD r~gtllations 
could have included all aspects of such an application, but it did not. The Commission 
recognizes that the objectives the PUD Chapter differ from the those of the NC Overlay. 
A rulemaking procedure proposing a relevant amendment to the Zoning Regulations , 
wo\.lld provide an opportunity for broad public consideration of the interplay of these 
Chapters, free from the context of a particular development proposal. And in, 'any event, 
the Commission cannot amend its regulations through an individual contested case. 

52. §§2405.7 and 2405.8 fulfill the narrow use approval function for which they were 
designed and promulgated. However, §1308.3 is not addressed to uses but instead 
requires the BZA to review the entire redevelopment proposal as a Special Exception 
pursuant to the criteria enumerated in §1304. The Commission finds that §.§2405.7-
2405.8 do not authorize the Commission to reserve the option to undertake the BZA 
Special Exception review ofthe redevelopment required by §§1308.3 alld ,1304. 

53. The Commission finds that the Applicant's other arguments for dismissing 
WNNC's petition are without merit. 

54. In Z.C. Order No. 08-08. we approved limited Special Exceptions from certain 
requirements of the Georgia Avenue Overlay, but we found that the special exceptions 
required compliance with§§ 1304, 1330 and 3104 of the Zoning Regulations. What is the 
significance of this? 
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SS. The Commission finds that pursuant to•§l308.3 of the Zoning Regulations, this 
matter must be referred to the BZA for consideration as a Special Exception pmsuani. 
§1304 and §1308.3 of the Zoning Regulations. 

56. Although the Commission has determined that it cannot complete action on t~s 
case prior to BZA review, the following issues are addressed to provide guidance to the 
BZA, the Applicant, other parties and individuals who have participated in this case. 

INTERPRETING TBE COMPREHENSIVE PLAN FUTURE LAND USE MAP, 
GENERALIZED POLICY MAP AND DISTRICT ELEMENTS . 

The Comprehensive Plan-General. 

57. Applicant stated in the original submission that the proposed PUD is consistent with 
the Comprehensive Piau. They argue that a map amendment rezoning the PUD to. C-2-A 
is consistent with the property's Low Density Commercial designation on th~:Futur~· 
Land Use Map. The applicant incorrectly states that the PUD is also designated Low 
Density Residential on the Future Land Use Map. Only a portion of the South Block that 
adjoins the existing residential district is designated as Low Density Reside;ntl.al on ¢..e 
Future Land Use Map. In addition, the applicant lists a number of policies fr~m th~ Land 
Use, Housing, and Economic Development Elements as support for including housing 
and/or area bonus densities. 

58. The Office of Planning in its report to the Zoning Commission concludes,that the 
PUD is not inconsistent with the Comprehensive Plan and specifically notes that the· 
North Block is Low Density Commercial and the South Block is split-zon~d· .Low 
Density Commercial and Low Density Residential. The OP report cites sever~ 
Comprehensive Plan Element policies, as well as the Rock Creek West Ele~ent. The 
predominant emphasis of the report is that the PUD would provide unmet neighborhood 
services, provide setbacks and buffering, reduce parking supply to encourage. walking, 
provide sufficient loading facilities, and provide mixed use development. architectute 
reflective of the neighborhood, and a parking facility that would encourage ·walking. 

59. Opponent parties testified that the Office of Planning was basing its support on a 
series of Comprehensive Plan element policies that did not specifically app~y; to the PUD 
property. They further testified that the Future Land Use Map· which was r.ecently 
updated did not designate the PUD property for mixed use development or niedium 
density commercial development, although other nodes on Wisconsin A venue were so 
designated. Since the Future Land Use Map applied the relevant Land Use Element 
policies in a tine-grained pattern to each square and lot, it was unmistakable how the 
Comprehensive Plan designated future development at this site. The opponents als~) 
testified that listing various Comprehensive Plan policies out of context could not 
supplant the directives contajned in the Future Land Use Map. 
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60. The Parties obviously disagree as to the appropriate interpretation of the 
Comprehensive Plan. (See, e.g., WNNC Statement, 4/14/09, pp. 3-8 and App~ndicesJ 
and 2; Applicant's Response, 4/20/09, pp. 1-12.) 

61. ANNC submitted an analysis stating that the following basic principles must. 
guide the Commission in interpreting the Plan: 

a) The Home Rule Charter calls for "the preparation and implementation of 
the District's elements ofthe comprehensive plan for the national CapitaL" (D.C 
Code §§l-2002 and 1-244.) 

b) Consistent with the implementation mandate of the Home Rule Charter, 
the Plan provides that the Zone Map must not be inconsistent with the 
Comprehensive Plan Future Land Use Map. (Plan Policy IM~l.3.2, 10 D.C.M.R 
2504.4.) 

c) In implementing the Plan, the Plan states that decisions on requests f~r 
rezoning are guided by the Future Land Use Plan read in conjunctio:n with the text 
of the Plan. (Framework Guideline d, 10 D.C.M.R. 226; Policy IM-1.3.3; 10 · 
D.C.M.R. 2504.5.) 

d) The Plan also states that since the Land Use Element integrates the 
policies of all other District elements, it is given greater weight than the other' 
elements. (Plan Policy IM-1.3.4; 10 D.C.M.R. 2504.6.) 

e) The Plan further states that the Future land Use Map carries the same .legal 
weight as the Plan document itself and its purpose is to "represent the )and use 
policies set forth in the proposed Land Use Element," using "standardized colors 
for planning maps." (see 1-246, D.C. Code; Plan Framework Element~ 225.1) 

62. Pursuant to the principles set forth in FF 61, above, our decision on'Applic~t's 
rezoning requests must be guided by the Future Land Use Map, read in corijtinction With 
the text of the Plan. 

Wisconsin Avenue Policy Focus Area 

63. The Opponents argued that although the Future Land Use Map repre~nts the 
entire Plan text, the Rock Creek West Element creates two .. Policy Focus Areas" and 
states that these areas require a level of direction and guidance above the rest of the Rock 
Creek West and citywide elements .. (RCW-2, 10 D.C.M.R §2310.) The Rock Cree~ West 
element names the Wisconsin Avenue Corridor as a Policy Focus Area. (RCW-2.2;·10 
D.C.M.R. 2312.) Specific provisions of the Wisconsin Avenue Policy Focus'Area include 
the following: 
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a) The Policy Focus Area text describes the current mix of uses along 
Wisconsin Avenue as eclectic, haviug varying ranges of density. (RCW-2.2.; ~q 
D.C.M.R §2312.2.) It endorses the existing character by stating that the Plan does 
not propose any significant change in that policy. (RCW-2.2; 10 D.C.M.R 
§2312.4.) 

b) The Wisconsin Avenue Policy Focus Area text states that Wisconsin 
Avenue's multi-neighborhood center at Tenleytown and the Friendship Heights 
regional center (both served by Metrorail) continue to be opportunity areas for 
new housing and new retaiL (10 D.C.M.R §231.4.) 

c) Consistent with the Plan's citywide policies for expanding the District;s 
housing supply and encouraging in-fill development on vacant or underutilized 
sites, the Wisconsin Avenue Policy Focus Area text discusses the presence of 
vacant commercial buildings between Jennifer and Brandywine Streets and 
encourages a mix of moderate density housing and low density retail uses there. 
(10 D.C.M.R §2312.5.) 

d) Consistent with the Plan's citywide policies for expanding the .housing 
supply and allowing mixed use in commercial areas, the Wisconsin Avenue 
Policy Focus Area text recognizes the opportunity for additional housing with 
some retail and limited office space on the east side of Wisconsin A venue 
between. Albemarle and Brandywine Streets as well as at the low density 
commercial area north of there. (Policy RCW-2.2.1, 10 D.C.M.R. §2312.8.) 

64. We find that the Future Land Use Map accurately reflects the Policy J?ocus .Area's 
textual guidance for future land use along Wisconsin Avenue. As directed by .the Plan 
text, the Map designates Wisconsin Avenue from Tenleytown to the Maryland line, 
including the multi-neighborhood center at Tenleytown, for mixed use. The Map 
designations fully reflect the Policy Focus Area text's call for housing in those locatio11S. 
These designations in turn reflect and give context to the general housing goals expressed 
in ward-wide or citywide policies of the text. 

65. We find it significant that the Policy Focus Area does not call for m)xed use in the 
Macomb Wisconsin low density neighborhood commercial center. 

APPPROPRIATENESS OF MIXED USE AT THE PUD SITE. 

64. The Applicant and the Office of Planning state that the proposed PUD is a rribc;ed 
use development. (Application pp. vi, 5; Office of Planning Report p. 1.) 

65. The Future Land Use Map does not designate the Macomb Wisconsin commercial 
center for mixed use. 

66. The Applicant states that the absence of mixed use striping on the Map does.·not 
pl·eclude mixed use development because such striping is intended to indicate that' mixing 
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of land uses is "strongly encouraged," citing' 10 D.C.M.R. §225.7. (Appellanf' Respo,se, 
p. 4.) 

67. Opponents argue that the Applicant misreads §225.7. That section states,.that 
although housing is permitted in all commercial categories, the predominant U:se in 
commercial districts is commercial. The Plan separately describes the types· of areas 
where mixed use is encouraged. See 10 D.C.M.R. §225.18. As discussed above, 
Wisconsin Avenue from Tenleytown to Friendship Heights fits the descriptions of 
§225.18; Macomb/Wisconsin does not. 

68. We credit the Opponents' arguments on this matter. The Applicant's reading o,f 
§225.7 would render every commercial district in the entire city a de facto mixed use 
zone. This interpretation would tend to nullify carefully drawn plan distinctions an¢! 
would be inconsistent with the Comprehensive Plan. 

69. The Applicant refers us to a newly-created Main Street Mixed Use Corridor 
category. (Applicant's Response, 5/20/09, pp. 4-5.) We note that the Land Use Policy 
Map designates much of Wisconsin Avenue from Upton Street to the District.Line:in the 
Main Street Mixed Use Corridor category. (See Map and Legend, WNNC Opposition 
Appx. I-D and I-E.) We find that the absence of a Main Street Mixed Use Corridor 
desigllation at Macomb/Wisconsin reaffirms that the Plan does not intend a. Sl,lbstantial 
residential component in this low density commercial zone. 

70. The Commission finds that the points set forth in FF 57-69, above, show that an 
area designated only for low density commercial may include incidental housing butmust 
respect the primary neighborhood retail function of the commercial area. (Set § 13082 of 
the Zoning Regulations.) 

71. The Applicant also refers to the Plan • s call for the development of a new mixed 
use zoning district. (Action LU-2.4.C, Applicant's Response p. s. n. 1.) No such zoning 
districts exists at this time; the PUD application doesn't include a map amendment to· 
rezone the subject property to mix:ed use; and it is speculative whether such a 'designation 
would be not inconsistent with the Plan at the Macomb Wisconsin site. 

72. For all these reasons. The Commission fmds that the PUD's proposed North 
Block building would be inconsistent with the Comprehensive Plan. 

APPLICANT'S REQUESTED REZONING. 

73. The Applicant makes the following requests for rezoning and relief from zon,i.ng 
requirements, which will be discussed in FF 7 4-1 04_: 

a) Remap the South Block to enlarge the commercial portion of the lot by 
reducing the residential portion. 
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b) Rezone the commercial portion of the both blocks by changiug::'the 
conventional zoning from C-1 to C-2-A. 

c) Remove the Macomb-Wisconsin Neighborhood Commercial· Overlay 
Zone from the PUD Site. 

Remapping the South Block to enlarge the commercial portion of the lot by 
reducing the residential portion. 

76. The Applicant requests that we remap a portion of the South Block o6he Site by 
rezoning 28,105 square feet from the R-5-A portion to C-2-A. This constitutes a 
reduction of more than 50% of the residential zone. (090406 TR, p. 46.) 

77. There was no opposition to remapping a portion of the residential portion of 
South Block for commercial use, although there were significant objections to· the 
consequences resulting from the remapping and the location of the market ang its parking 
and loading too close to the adjacent houses on Idaho and the apartment buil~g on 
Macomb, the loss of light and air to those same residences, and the loss of greenspac·e as 
a buffer. 

Rezoning to C-2-A. 

78. The Applicant requests that the commercial portions of both blocks of the Site be 
rezoned from MW/C-1 to C-2-A. 

The South Block 

79. The Applicant states that rezoning the (expanded) South Block commercial area as 
well as the North Block to C-2-A is necessary to accommodate its proposal of two 
mixed-used buildings with ground floor retail uses and upper-story residential uses. 
(Application pp. 12-13.) 

80. Opponents state that the proposed development of the South Block can be 
accommodated if the expanded commercial portion is zoned MW /C-1 with a reasonable 
variance on FAR. They state that Applicant has requested C-2-A zoning for the South 
Block in order to generate "surplus,. FAR capacity for the PUD to be used on the North 
Block. 

81. Because of our conclusion below that the Applicant's proposal for the'. North 
Block is inconsistent with the Comprehensive Plan and the MW Overlay, rezoning any 
portion of the South Block to C-2-A to generate an unused surplus to accom.ni.odate the 
North Block proposal would circumvent the intent and purposes of the Zoning 
Regulations and result in action that is inconsistent with the Comprehensive Plan. 
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82. We find that it is not necessary to rezone the South Block portion ofthe.PUD to C-
2-A in order to accommodate the PUD proposal for the South Block. 

83. Because we fmd that the South Block building is generally consistent with existjn.g 
MW/C-1 zoning, we find that it is not necessary to defer approval of the South Block' 
portion of the PUD p~nding review of the North Block proposal, if the South Block 
proposal is otherwise justified. 

The North Block 

84. The Applicant states the low density commercial North Block may be r~~oned to C-
2-A because the C-2-A zone may describe Low Density Commercial or Moderate 
Density Commercial Use. (Application, 5115/08, p. 22.) 

83. In support of this proposition, former OP Director Ellen McCarthy testified that 
because either C-1 or C-2-A zoning is appropriate for low density commerc.1a1 
development, any development that is permitted in a C-2-A zone is compatible with ·a 
Future Land Use Map designation would qualify as low-density commercial. She also 
said that she did not know if the proposed North Block building was within C·2-A 
matter-of-right parameters. 

84. The Opponents agree that the C-2-A zone may be applied to Low Density 
Commercial or Moderate Density Commercial areas, but argue that the double role of the 
zone district does not mean that the Comprehensive Plan's low density and m~derate 
densi~y designations describe identical levels of development. Specifically, they argue 
tha:t remapping to C-2-A is not pem1itted if it would conflict with the guidance of the 
Comprehensive Plan for a particular area. They point out that zoning on Wisconsin 
Avenue is not monolithic, but is block-by-block, depending on proximity to Metrorail, 
surrounding development, and other factors. They state that a five-story building su.Ch as 
the Applicant proposes for the North Block would conform to the Comprehensive Plan's 
Moderate Density residential or mixed use category but not the low density· commer~ial 
applicable to the North Block, and is therefore inconsistent with the Comprehensive Plan 
Land Usc Map for the PUD area. (See discussion of Wisconsin Ave. Policy Focus area, 
above.) 

85. In other words, the Opponents attack the Applicant's and Ms. McCarthy's arguments 
as talse logic, saying in effect that although some (matter-of-right) C-2-A buildings might 
be consistent with the low-density commercial designation, some are not; arid in 
particular this one, which is moderate-density mixed use and which exceeds the matter· 
of-right allowances for C-2-A, cannot be reconciled with the low-density commercial 
designation and thus is inconsistent with the Comprehensive Plan. See the iestimony of 
CPCA expert witness Dom McGrath and Diane Olsson. 

86. CPCA witness Peter Espenscheid argued that the North Block proposal was 
inconsistent with the Comprehensive Plan for another rea5on: a single build4tg that :is 
five stories high (the proposed North Block structure) cannot be viewed as consistent 
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with a description in the Comprehensive Plan that low-density commercial consists 
primarily of one- to three-storey buildings. The Commission agrees. 

87. We find that the Applicant's statement that the rezoning is necessary to 
accommodate the PUD proposal is not of itself a sufficient justification for a PUD 
rezoning. First, the proposal must not be inconsistent with the Comprehensive Plan. 
Second, it requires careful review of the nature and extent of the corresponding public 
benefits and project amenities offered by the PUD, which we discuss below. 

88. We find that the Applicant's statement that the rezoning is necessary to 
accommodate the project's proposed residential uses (Application, p. 13) is nQt tenab~e 
for this area since the size and scale of the residential component are inconsistent with the 
Comprehensive Plan Future Land Use map designation of the Site for low density 
commercial use. 

89. In view of our findings respecting the size and scale of the PUD's propo.sed North . 
Block building we find that decision on rezoning the North Block portion of the PUD 
should be postponed pending revision of the PUD proposal for the North Block. 

Removal of the Macomb-Wisconsin Neighborhood Commercial Overlay from the 
PUD Properties. 

90. The Applicant requests that we completely remove the MW Overlay from all of the 
PUD properties. (e.g .• Pre-Hearing Statement, p. 9.) 

91. As discussed in the Preliminary Matter, above, and stated at Conclusion of Law 
below, the Commission does not have power within a PUD to grant the Applicant's 
request to remove the MW Overlay from the PUD. 

93. The Applicant states that removing the MW Overlay is consistent with the intent 
and purpose of the Overlay because the PUD process provides the public review of large 
developments otherwise called for by the Overlay; the project will advance the goal of 
preserving and enhancing neighborhood shopping centers and will conform to key 
provisions including ground-tloor retail and service uses and elimination of ctirb cuts· and 
driveways along Wisconsin Avenue. (Pre-Hearing Submission, 10/24/08, pp. ·9-10.) 

94. Specifically. the Applicant states that the proposed PUD would continue to pro~ct 
and enhance the Macomb-Wisconsin commercial area because it willlikely:provide ~t 
least 50% of the gross floor area as ground floor retail and service establishinents; will 
not allow more than 20% of the ground floor area to be banks, financial institUtions, etc.; 
will limit restaurants~ etc., to 20% of the PUD commercial frontage; it will not have 
Wisconsin Avenue curb cuts~ and it provides for public review of this large scale project 
through the PUD instead of §1308.2. The Applicant concedes that the proposed project 
requests relief for an additional II feet ofNorth Block building height and substantially 
greater FAR for the North Block than would be allowed as a matter of right even if its 
property is upzoned, whereas § 1305.1 of the Overlay chapter requires matter-of-right 
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height and FAR limits to serve as guidelines •for the ·PUD and § 13042 requires .. that 
Special Exceptions under the Overlay must not exceed the Overlay District's height and 
FAR limits. 

95. The Office of Planning Report states that the PUD would be consistent With the·aim 
of the Overlay. (Report, 2/9/09 p. 10. However, OP acknowledges that the PUD could 
not be built under the Overlay. 

96. The Opponents state that the Applicant's offer to limit restaurants, etc:, in the P.:uD 
to 20% of the PUD's street frontage to would result in up to 300.linear feet ofiestau.rant 
frontage, or up to six more restaurants assuming an average street frontage of.SO feet:per 
restaurant;.these new establishments, in combination with restaurants already .Operating in 
the MW Overlay District outside of the PUD, would provide for a total restaurant 
frontage substantially in excess ofthe Overlay limits. (WNNC Opposition Statement 
4/14/09 ("WNNC Sratetnent"), pp. 13-17.) 

97. Opponents also state that removing the Overlay would remove the MW districfs 
current ban on fast food establishments, which, they state, often result in increased litter 
and other undesirable impacts. (WNNC Statement, p. 16.) 

98. Opponents state that adding up to six more restaurants to the zone district coul<;l' 
change the local retail~oriented commercial center into a major dining and entertainn~ent 
destination district, contrary to the Comprehensive Plan Future Land Use Map and Policy 
Map designations. (WNNC Statement, p.15.) They propose instead a limit of two new 
restaurants in the Overlay. 

99. Opponents also state that removal of the Overlay from the PUD area w~uld 
effectively destroy the entire MW Neighborhood Commercial overlay zone.because (a) 
the PUD Site accow1ts for 80% of the entire MW Overlay area; (b) the remaining portion 
of the overlay is dominated by restaurants, and as a result that remaining portion woUld 
be thrust vastly out of compliance with the Overlay's 25% limitation and (c) with so'little 
area remaining in the MW /C-1 Zone District and in light of the extent of Overlay 
noncompliance that would result from removing the PUD's portion of the Overlay> 
owners of the remaining properties would have a strong case for asking the Zoning 
Commission to change their zoning to C-2-A and eliminatjng the MW Overlay 
altogether. (WNNC Statement pp. 16-17.) 

100. Opponents state that eliminating the MW Overlay from the PUD would. ·be 
inconsistent with the Rock Creek Element of the Comprehensive Plan, which' recognizes 
the value of neighborhood commercial overlays in protecting Ward 3 neighborhoods' and 
calls for consideration of additional overlays to ensure that new development :~'is 
responsive to community concerns about building heights, buffers, and transitions 
between uses." (WNNC Statement, p. 14; Action RCW~l.l.A, 10 D.C.M.R §2308.17.) 

101. Opponents concur with Councilmember Mendelson's statement thatteJfl.oving·the 
Overlay by the PUD process would destroy the neighborhood commercial overlay for the 
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Macomb Wisconspt area and would set a pre'cedent that would jeopardize overlays 
elsewhere in the cfty; and that even where there is a change in zoning~ the PUD xntlst stay 
within the matter-pf-right parameters of the underlying zoning. 

102. We have neyer awarded to a PUD a complete waiver of the provisions of an 
applicable Overlar District. In cases where we have provided any relief from ~pecific: 
Overlay requiremynts, we have applied the criteria of §1304.1, inclllding the criteria of 
§ 1304.1 (b) as to t\'te exceptional circumstances relating to the property itself or to 
economic or physjca1 conditions in the immediate area which justify the exception or· 
waiver, and we h~ve been mindful of the requirement of §1305.1. (See, ZC Order No. 05-
37, 1/14/08, FF J' 48. 49 and 72-74, and ZC Order No. 08-087 7/14/08, FF 27 and 48-54, 
especially FF 51.) In ZC Order No. 05-37, we stated that the order was not to serve a~ a 
precedent in oth decisions. 

103. The Applicant has not provided information pursuant to the Overlay criteria. 

104 .. We ~d th:rf ~emoval ofthe MW Overlay from the PUD Site :wo~d not:be .. 
consistent Wtth thp mtent and ptupose of the Overlay. We find that 1t falls to comply :wtth 
the Overlay in th~ following respects: 

a) The p~posed PUD does not use the matter of right height and F~ limits of 
either the fxisting C-1 or the requested C-2-A zoning as guidelines for the PUD, 
contrary tO §1305.1. 

b) The PfOposalto limit restaurants, bars, etc. to 20% of the linear ~~et frontage 
would all9w a total linear footage in the MW Overlay District S'llbstantially in · 
excess of (he MW Overlay's limitations, contrary to §1302.5. 

c) The proposed PUD does not include the MW Overlay's exclusion·'offast.food 
establishnients, contrary to §1302.3. 

d) The p~oposed PUD does not respect other C-1 use limitations in MW 
Overlay, d,ontrary to §1302.3. 

e) The p~oposal does not satisfy the criteria of§§ 1304.1. 

t) Remora! of the Overlay from the PUD properties would have a 'gr~ve impact 
on the re~ining Overlay and would likely lead to its elimination, contrary 'to 
§§2400.4.,403.3 and 2403.4. 

g) Removal of the Overlay would vio~ate the intent and purposes offue Zo~ng 
Regulations and result in action that islnconsistent with the Compreh~ive Plan, 
in violation of §§2400.4, 2403.3 and 2.j.03.4. 

' 
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AP'PT .fCANT'S REQUESTED R'F.LJEF FROM ZONING REOIJI.REMENTS. 

105. Tile Applicant rt~.,tures~ the following relief from 7.oningrcqllirements~ 

a) Reliet' from C-'l.·A matter of right height and PAR requirements. 

b) R.elief:from lut oc"upancy requirements. 

c) Relkf ilom requirements regarding th~ location and umoun't 'of North 
Block comzucrcial parking. 

d) Rdicf from 1."Cquirements regarding the number of cormnerciatparkhig 
spaces Hl th,~ PUD ~ite. 

e) Rdieffrom loading requiremeut·s for the Nortb Block. 

t) Relief from loading requirexue•lt-" for the South Block. 

!!.) Relief from l'equ.b·eme.J'\Is p10hibiting a conunereiallcnll.Jirtg c).rivcw&y 
through a residential :zone. 

h) Relief from requi.r'f':ments rC,iarding the size of cuTh cut 

i) Relief from requirements regarding roof structures 

j) Relief from the pr(thihition of separate principl11 bnildings ·on o: sin~le lot. 

k) Relief from the hru. to single-family to,·vnhous~s As a pernutted new 
residential development in IJtis zoning category (applioation, p. 11 ). 

U!!ques,ed relieffroau C.-2-A matter of right height sncl F.AR regUi~menrs. 
106. In addiLiou t~1 requesting that all of the Site's ctlruul~cial zone be elq)3,ndeci'a'm.l 
that all ofth~ cow.lne:rcially-z;oned portion of the Site he 1ezoned from C 1 to ·c-:z-~·Lhe· 
Applicant requests Pl m relief from C-2-A matter of right zoning. 

107. As slnl.cd above, the maximum d~velopmc:nt. flexibility thnt we may au'd,toriz~·jn the 
C.2-A zone tlistl'h:t provides n height of 65 f~~l ~nd f. AR of3.0 including up: lo 2.0 F. Alt 
commt~rdal. (§2405.2.) We may increase lh~ limits by up to 5% under approp.•·iate 
dr•~nmstanccs. (§2'10~.3.) 

I 08. In support of its te.que,sr, the Applicm'lt stateS thtlt the FAR of the uvr:':{ali PUD 
includi11g tbe North and Smuh Block$ is 1.9~. However, the proposed huildfug fodhe 
North Bloc)( woultl h~ve a total FAR of3.~1% \\<ith a residential FAR of3·:u,6. (Pi-e·. 
Hearing Submitt~J. 10/24/08, Appendix B.) 
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109. Ll ~upport ofits request, tue AJ.1plicant :;ta.tes that eonstn.u:;tion oftbo groc~ry s'l:ote 
wuulu not be tctJ.sible without the full proposed multi-tamily Tesidentii!l component. 
Applicant states that Project exp~n~e:s beyond those of a. typil;a\ grocerY store· ijicluae ten· 
inch caliper trees, green roof..,, Smartcars and 30 parking space:;. (2/l 9/09lR.ri 201.) 
"fhe Applicant also c.ited Tht: costs of Structured parking w11.I urban architectur.e .. (S/20/Q9 
'T'R pp. 82 tG.) 

ll 0. The Applicant. a~~knowlcdied that a large tree ~i~.c:: is needed in s:nitigaT,ion uf lllf:'· 
Idaho Avenue loac..li.tl$ dock. (0!.10520 TR pp. 40-4?..) 

111. The Applicant c.leclh1ed tbc Opponents' retl uc:st for the Appjjca:nt' s pro forrr•a.dil,ta. 
that would sup,PQrt. its economic fea.sibility claim. (090520 T.K p. g3,) The Ajlplk.i~llt 
states that it is un&lc:l· no independent regulatory obligation to provide its :6Iuw~ial 
analysis of lh~ 1)n1jc:ct. (Applicant's Respons~- p.17 .) W c concur with the Apelicant ill 
this regard, b, 1t note that since the Applicmt hc::ax s the burden of proof in thls lm'lcecding 
(see Conclu~ion~ of Law_), it takes thi!<i po~ition at its own risk. 

11? l'he Applicant states that the project would be compatible with tla~ height, mass and 
St~J~ ufsurr()undjng bUildings. 

113 The Applicant also states that c:x.isting housing stock in the &ea may not be 
su.ffiL-:ient to sustain the local commercial \ientcr. {Appli<:ant's Rc~pon~. p:· I(}.) 

1 J 4. The Opponents State that the height and seale oftbe proposed North mock ~u~dtn·s 
are excessh•e nnd are inconsislt":J)t with the Comprehensive PI:.tn, i!1S discusSed extensively 
above. 

115 The Opponenl.'i ~tate that tho presence of taller residential buildings in ~e 
:residentially~:z:oned arei:IS ln the vicinity of the PUD She arc not a justificat~o~ for 
permitting a PUD pmjcct that is taller than per.t'nittt.!d hy the ComprehensiV.e·Pla.u and the 
Neighborhood c .. ,mmercial Overlay. 

116. The Oppunt:nt:. ~tate that the Plan's Future U!nd Use Map desip;nate~·the MW: 
Overlay ar~a l:ls luw density conuttercial and lhc: Land Usc Policy Map de~i~ate8 t.l:Je 
MW Overlay area M a neighborhood commeroial ccltter. {W NNC Statemen:(pp. 4~(! and 
Appendix I, Comprehcnstve Plan maps anu h::gend:;.} 

l. 17. Opponents note that the Future Land Usc Map states that the commoJd~.atll.re of 
low density oo:mmercial areas is tlJat. thc::r arc comprised pritnarllr of one~·:tc; tb:ree·stoi)' 
buildings. (Legend, Future Land l1~;e Map.} The description state-.s thai.Lhi~ pi:edozrunant' 
uses arc rctllil, office and busiucs.'t:!';. It docs not indicate tha.t residential U:se' is 
appropru1te. 

!18. Opponents rurther state that tb.c Comprehensive Pltm Tmplem~ntation..Elertte.nt . 
states that dt" .. t:isim.J.S on requests for rezoning shall be g11ided by the Futuz:e Land' Use·¥up 
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read in conjunction with the text of the Plan. ,(Implementation Elemtn4 J) 2'5·6(WNN~ 
Si.aremtnt Appendix !I, p. 2. ) 

119. In e){lmliDing the AppliGaAt's proposal for the Nonh Block h1,1ilding in ~he oonte~ 
of the Comprehensive Pl<m, Opponents state the following (WNNC Statcmel';lt.pp. 4~6; 
a.nd Appendi.""' n): 

a) TI1e Futme L<'~nd Use Map contains a specific !lt.rt:et g~id a.ncl funCt'PnS to 
prescribe desiguar.ed land uses on a block. by-block basis. 

b) The Plan states that densities within any given area on the .1-"uture.Land· U~e 
Map reflecl <Ul contiguous pJ:"operties on a blodc. (Pramcwork El~n:t~nt · 
Guid~lim::s for Using the Generalized Pulky Map and the Fumre Lan:d.Us~ Map, 
1 c.: •. ~ 1 o n.c.M.R 2:1.6.) 

c) ~ince the Applicant's proposed five-story building would be tht~ tmly Qol~din~ 
on the North Block, that block COtlld not satisfy the description of.' 1p'rimarily~onc. 
Lu tlu-ee story" buildings and would therefore be inconsistent whh the: guidaJ1ce of. 
tlte Future Land Use Map. 

d) The North Block butldine's JllOposQd 3.81 FAR and 61 fuotl.•ie;h .lmildine nre 
inconsistent with the Future I .and Use Map. 

c) TTeating the lwu-blnck area. a.s a. consGlidated PUD tmcl.er the ooning 
regulations does nol ex~;u.,e compliance by·each bloclc with the Comptchensiye 
.Plan Future Laotl U:se map. 

f) Acceptance of tb~< theory that a five-story buildhlg i~ acccptabl~ ip a lo:w .. 
density area becaust:l C-2-A may correspond to th~ Plan'~ low density; desi~tio~ 
woUld reverlir. the Plan/zone hierarchy and unlawfully allow zoning limits~· 
define U1t: l?liln':; density ca.tegories. · 

g) Th~ Office of Planning recognized that in this.caso the Future ~~d U.se Ml'lp 
c:ontt:utplatc:s only o. small retail, office aud ~ervice district with one to tlttee:stor.y 
buildings. not Jar,z;e business distrkls lhat. the same low-density commerlli~l 
designation 1night indicate for olh~l' <'treas. (090406 TR pp. 10-11.) 

120. The Opponents also state that the requested height and density of the· wopo~~ 
North Hloclt building ,.,.·ould re.sult irl unacceptable negative traffic and ~rkjng iiitPaots 
on the surroundinp; neighborhood) cnlltraryto §2403.3, for the followine ri:ciSuos: 

a.) Unacceptable. n~t~ative impacts arc likely to occur becaust: the: large number~ 
of residen1ial ur uts will genctate traffic from the resiutlnl·s ·and froril their ·ViSitors, 
workm8n, c:tc. 
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b) lu addition. unacceptable negative iUl.pacts arc likely to occur ~~·~~:~c the 
Appli~~:mt proposes to exclude aU commc::rcial tenant and patron par~~ fi'Om t).te 
build in:!. dc:.spitc the building's 30,79q squar~ teet of ground floor relail.space. 

121. Th~ Opponents state that the PUD S.ite is not Metrorail orien.teet, since:: h ~s · 
approxiru<~l'*'lly one milo from the c:losesltwn Metrorail sta.tions. (090S04 TR~·_p, 122:) 

1 ?./.. The Opponents state 'that the IW~I'ftivc impacts from the North Buntti·ug. a;re not 
':apcshlc of being mitigated tlllless the:: lieight and deilsity of the resitlential oomponeilt'of 
ll•c:: building arc sub~tantially reuw.:t'!(l. 

123. The Opponents state thar reuuCUlg the height of the North Building .byJWO floorS 
would decrease the height and density of the proposed building1 would hring' t#c proj~ct 
more into line with the Comprtlht:ngive Plan Future Land Use Map definition oflow 
dc11sity oonuneroial, would reduce:: the demand for residential parkiu& space$ ib the 
building's gatage and woulu sHh~tantiall)' alleviate the proposed huildi.ng:s ~cgative 
impacts on the neighborhuud. 

124 As noted abovt::, Tom Graham. an indiv;dual te.slify"ing in opposition to the proJect, 
introduced graphk w11terials demonstrating that the at:tual height of the l'DP build~s 
including the Nur~ll Block building would substantially exceed the heights ponrayed:by 
the Applk.anl.'s graphic depictions. Since Applit·.;:'lllf did not attempt to rebut or conte)(J 
Mr. Graham • s testimony and exhibit, and ApplicHnt hears the burden of proof, we:: 'mu~tt 
¢onclude tb~l Mr. Graham's depictions were the: mt)J'e accurate. 

12S. W~=. .li11ci that the Applicant failed to supply pro fonna. data: or any oth~:~m.~ent. 
credible:. inthm1ation in support ofits claim thaf.llte PUD would not be feastb~e with(i\:rt: 
the full tf".~ide!ttial component and has therefim: failed to satisfY its burden or'pruof t11ldcr: 
§2403.?.. . 

J ?.(). We find that the a~senc:e of m1 imieL'lClldent regulatory obligation to pniviue 
financial analysis does not relieve the Applicant from the § 2403.2 regulatl)ry lnudei) of 
proof requirement to present facts iu SHPiJort of its clo.imed economic justif;lt:aLil'm for the. 
scale of the .I:'UD. 

127. We find that the propo!!etl Nmth Duilding's 6l·foot helght·and 3.81 'FA:R exceed 
the guidance of the Comprehc:rJ.Sive Plan Future Land Use Map reacl iu C.c'itl:ju,nction·~ith 
the text of the Comprehensive:: Plan and the t:-1 and C-.2-A Oevelupu1t:J1t R~dards ·of 
§2405.2 of the Zonine; Rc::~ulatio11S. 

12&. We !inr.l ihatthe proposed tive story, primarily resid~nlial North Blockbuildi'!lg is· 
inc.om:isltmt ·with the low density commercial land us~ dcsi~uation of the 2006 · 
Ct.uuprehc:nsivc Plan Future Land Use Map. 

129 The Applictmt acknowledged lh"tll,erc m-e ~cady·a nwnber of tho'Usimd.s of 
residential units in the neigbborho~ul. (090219 TR 174.) According to me·pany in 
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eupporl, ce-.n,.ns figures show that the population within a one-mile railius of th~ ~~tc i;J 
slightly uver 40,000. (090504 TR 39.) We li1td that reducing the numbe.r uf pn"!p03ed 
NorU1 Rlnck residential units from lht:pi'Oposed 142 units to sozne le.~'it:r quantity mWnot 
ufilsl'llfjeopardize the success ofthe commercial portion ofthe prujc::\it from a cuatome:t 
sl.audpoint. 0 

t 30. We sug~st that the Applicant engage in serious di~ussions with the O~c~ of 
Planning and Opponents in au effort to modify its North Sloc:k proposals in a lllann.er· 
consistent with these findings. 

Rtou£Sted ~id fro:mluC n~cupaney rcqn~nmentso 

131. 1J1e lot occupa.m-:y nfthe portion oftbe PUP's cnmmercinl zone builc!fu.gs .. 
devoted to residential use is approxim£ttely 75%. F(Jr the c.ommcrcia.l portion ~t)he Sit~~ 
the Applicant requf:lsls 1e1icf from the C-2-A zoning rea1nirem.cnt that the m.axini~UJ.) 1',-rt 
occupancy in The purtions of tbc building devotedlo rel'iidential use is Umited;tu· 60%, 

132. Tl.1t': 'Pl JD applico.tjon filed May 16, ?.008 offered to set aside 8% oflh~ gross· fJo·or 
area devoterl to residential use, or approximaldy 13.11:14 square feet, as affol·dalile 
housing. At the May 6. 2009 hearing, the: Applicant raised this offer to 10%. 

133 0 On May 15, 20091 the District of Columbia proposed inclusionary znilhl,g ("IZ'.I) 
regnlal.imiS that require high-rise developulcnts to provide &% affordable hn\lSing tmd· :.· 
low-r isc developments to provide l Oo/n affordable housing. 

114. The proposed IZ regulaticms include provisions controlling adrninistiation of.tb.e 
affordable housing. 

135. 'l'he Applicant's inithd nffcrof8% affordable housing is the minim.um:amount­
that wol.'tld be required by IZ for a high-rise project. Its revist-od offer of lOo/o·.'is'the 
mini.Inutn amount allowe:d Co.r low-rise developments aru1 u1Jy 2% more th~ the 
minimum that would bt: r~4.uired for a high rise developm~Jl.f. The appJiootion··does ... n~t 
address issues of administration of its affordable housing units. 

136. The Applicant testified tho.t the location ofaffiudable housing would be ~fo;r_mly 
distributee.) iu the North Blook building to the exrtml possibl~. (090219 TR at 144.)' The::· 
Applkl.Ul( was not able to address the si:z1::1 ofrhe units. (090219 TR at 158.)-The 
Applicttnt did not addl'css the dw:stion of the affordable housing. 

13 7. Tht Opponents state that the Appli.omt is seeking a permanent incr~a~ in tJ1e 
pzqject':~ I~AR but has onty offered to maintain affordability for 15 years. (090504 "1'R 
168.) 

138. The proposed IZ r't'>eulatiom are not yet in effect. There.fhre. if the A,ppliofiot 
presents us v,.ith tt Nr:m:h nlock proposal consistent with our fimliugs in this oase etn4 
requests and ol!tl'lins a waiver pursUIUlt to §.:Z4()S.4 to ~nnw 75% lot occupancy on the 
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North Block, such waive!' will coi13titute a 2oning fl.e'lCihility award under lbe PUD 
rcguL~tions rather th~w ;tn automatic entitlement un<l~r-the IZ l'Cgulation. As such, we may 
mipose conditiom; pursWIJlt to §2"108.6. 

139. We fmd that if the proposed IZ re.gul1-1Linns become effective as "they were 
proposed ou May 15, 2009, the PUD's propo ... al to offer 10% of the gross iloor area of 
the residenLiallJI"ll1ion of its building for afforcMlle housing 15 the minimum level that 'the 
regulations will require for low-rise development~ and exceeds the mifiimum requixed 
levels for hi~h-dse developments by only 2 percentage points .. 

140. We find that provision ofaffordahlc:: hollSing despite the absenei:. l"lf any rciulato:ry 
requirement wm.Tilnts wanting the Applicant's request for a waiver so a.'S to allow '/Jo/c lo~ 
ucl":lll1ancy by an appropriate Nu•th mock buildi"~ig. As conditions uftbis award: 

a) The Applicant shall submit ll deta.iied descxipti.(•n ofth~ loca.tion within the. 
project of the l:lffhrdable housing units, which shall be unifonnJy 
distribute.d nn all floors and all areas of the North Dlock building; 

b) The affllr<1l'lhle housing units must be. of a size and quality comparable Lo 
the prujr:d'~ other residential units; 

c) Tln: project's atlbrdable housin~ titlit<i shall be man~ged in accott.lan~::e 
with the: rules set forth in the Inclusionary loning re~ipns publh;hed in 
the D.C. Register on May 15, 2009, and 

d) The project shall maintain 1 0% affordable housing for th~ <luratinn of the 
ruu. 

141. Wr:. tmd that relying on tb.e PUD's <tffordablc housing offer as a basi~ fnr 
t:.xilll.llding lot occupancy in excess of nll:liter·of·rig}lt zoning requirem.c:nl'~ 11r.ecludcs 
,·eliance on the same element as a public bonetit or amenity to support additional relief. 
(See ZC Commission Ordl::r 943, Oowntown Development Overlay District Final 
Rulcn1aking, July 26, 2001, IJ· 4, where we declined to provide ll1aL a 0.5 density .bonus 
could be eligible for trC\Ilsferahle development rights since thtl tic:nsity bonus already 
constituted a development incentive.) 

Rdief frqDl ltegn4rements Reaarding the Locatjgn and Amount of Commercial 
Parking, 
&lief from requirements n~gardptg tbe loca~on and amount of l~u.rumersiJI parking 
for the North,~ 

142. Applicaul •".quests relief from requirement of §7.1 00.1 that all buildings erecte.d 
on or after M'i1y 12, 1958 must be provided with parkin~ spaces to the extent specified in 
§2101 ~xc:ept a..'i provided by§~ 2102·2108. 
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143. Appliccmt requests Hppnwal to lo<:&e in the Somh lllock aara·~c the c9inmercial 
p<trkin~ spaces required to be in the North l:Uo<:k building. The Applicant states that s·uch 
<lpproval ia ordinarily gr-.mted a.-; a special. exception und~r §2116.5. The ApplieanL u~li.ie:!'; 
lhat tlus propos31 would at.lvr:':rsely impact residents ofOnlway Streot enst of W'iscousi.J.l 
Av·cnue or street parking el.l>ewhere in the immediatt: 1:\rt'"...t ntthc PUlJ. 

144. The Ordway Slr~t'lt. Neighbors op-ponents of the project sto.ted.tb,a.t loC~tip.e No~ 
Block co~rcial parking at a. point remote from l"lle North Block will lead pal,mus ~f 
the North Bloc.l< emnlllcrcial tcrumts to tend to park in front of their horru:s on Qrd~y, 
Street, particul!!rly if a stoplight is installed at Wi~consin Avenue and 0J"uway •. making it 
easier and safer lu access the CllSt side ofWist~tmsin.Avc:oue. They also cuu~111l that 
traffic on Ordway Street wiU increase as drivc:rs proceed down the strec:L lookh)g for 
p~king. 

1'15. .By lttLler to the Conunission dated May 19, 2009, two opponents uftM projecl: 
disagreed with the Aw1icant's statemenlll•l'lt approval to locate required paikin& in·a 
separate b~·ilding's parltiog garage is ordinarily granted under §2116.5. 1'uey ~tatcd·thtrt 
the s~':1.inn is limited to allowing ru.~t".t~ssnry open (surfuce) parl<:lng, and pro-yi~es that .. 
open parklug may be located anywhert: on the lot or elsewhere by s11edal ~deption·i:fit 
meel'i lhe criteria of §?116.6. In audition, §2116. ·1 establishes lhar in granting o. ~1116.6 
spt~cial exception for the location 1.•f OJlen parking spaces, park.U,e on acljac~nf. ·lots or lots 
separated only by an alley is prer~n'ed. 

146. By letter hand-delivered to the Commission on May 20, 2009, the 1\pplic.ant:!:Joes· 
not contest the opponents• May 19, 2009 conclusions that §2.116.6 docs not a.~thorize 
ac;conunodal:i.ng required Nmth Block commercial parking l;jJ~C$ in the Soulh Block 
garage. 

147. We find that §?.116.5 docs not provide a legal ba."iis for allowing the A.pplica4t to 
Joca.te required Nor(!, Block commercial spaces in the South Block building ilnc1er.gr.i1llild 
garage. 

148. The opponents' May 19, 2009letter also slatc:-J-1 that ~708 llild §730 qfthe Zt.'lri~1g 
Regulations prevent the App!icll.llt from locating ils Nmth Block oommetc~al·-pw-king in 
the South :Rlock garage. Those sections permit lbt: "R?.A, by specia.l exceptio#, to .:ilt'nw 
acc.essory padting ~paces on n separate lot in C-1 and C·2 :zone~, respective!~·. Rriw~ver, 
they require that the separate lots must be wilhin tho same square. 

149. Dy its letter ot"May 20, 2009, t.hc: AJJ.Plicllllt doca not contesttbe oppc:11:fe:nt~~ May 
19, 2009 conclusions that §703 aud §7.JO do not provide a legal basis fi)r allowing 
accessory parking spaces to ~ lt'(:ated in a. separate square. 

150. We find that sinl,-:r: the PUD North J:Uo<:k builcling is lot.iated in Squtu"e l920~N and 
the South Bloc-k builtl.iue is located in Square 1920, the no:qniremcnb bfthose sections .are 
not met. We th~reJiwe find that §'/08 and 730 do JIOL ai.Jow required North $lock. 
commercial parkine tn be located in the South Bluck earage. 
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l;.t. By its lett~r ,)fMay 20,2009, the App'lkant shifted its reliance to §24Q5,6 to 
justify its effnrL Lo la~are North Block co:mmt"sL-:ial parking spaces in the South Block 
garage. The A.{lplicant's lotter admits that §2405.6 st?-tcs that otT-stxet:t p.:uking spacoa 
and lmu.liHe; hcrth facilities must be provitled as otherwise prescribed in rhe Zoning 
Regul~1tic..•n~. However, the Applicant pcrinls out that the Section go~s m1 to sa.y:ttW.t "Tb,e 
Comm.isliion may reduce the amount of such facilitica depending on the uses and the 
!ocaliLlJl of the projeot." 

15?.. Applicant'& substitute argtmlt:'.J.lt raises two questions. F~l., i!i the authority to 
~Pi)rove arcquef;t for a redtlction ht the amount of''such faciliti~" limited to lo~dinB 
bl'll1h facilities, or does h also t:UVt:l off~strcct pnrldng spaees'? We find that §24QS .6; 9y 
it~ express tenus, allows a rt:.<lnction in load.in~ berth faciliric:s. depending on where the 
project is located and the usl"ft'\ of the project, but not parkine :ipaces. which we dO not" 
believe Ql'e "facilities." We fu11bcr find tbat §:2.405.6 rt>..ft~rs to the location and ·uses of lli.~ 
project It does not r~f~"~r t~"l the location and uses of t},e required parkmg spac~~.:arul it 
does not authori7.e u.-; to allow required parking thai tines not tomply With aPI'li9ahle 
Zoning Requiremenls relating to the location of the spaces. We note in this c~wiectioo. 
tl1at the Applicax'f)~ PUD application referred to §2405.6 in connection \lolitb i~sl·equest to 
reduce the munbcw of off-street parking spaces huL JlOt in collil.cction with c~1ging ilteir 
locatjon, as lo which the Applicant relied sulely on ~2116.5. (Application; May 16, 200-S, 
p.lO.) 

153. Fnrther, even if 92405.6 did eropuwer -w to grant a reduction in the n~titbcr of 
parkine ::;paces below the amount oth~wise prescribed in the ZC>ning Rl':eulationa, it 
Wlllald bt rca3ono.ble fo:r us to grant a n:duction to zero (as propo11r.d by the Applictmt)' · 
otlly if (1) we actually believt:tltherc will be no n~ed for any sp:.tcc:s for the c,ll1ployees 
and c;ustomcrs of the North Blut.:k retail because there is enough m1-strcet parking to 
accon1n1odatc these uses without an adverse impact on local residents; or (2).'We in f~t 
recognized the availability ur the Sonth Block parking. w~ cannl)t in. good tafth adopt 
the former proposition; and l.hc: lattei would mesn permitting the Applioont to do 
indirectly what it <:annul do a1irectly, m .. rely on substit\11'1·: patking in a different sq~e. 
(And. even if this were: pt':rmissiblc. we would be left with 1l1e practical quest~o~ of~~t 
Wlll happen if and wlr~;rl the North Lmd South Blocks are under different ownership.)_ W~. 
therefore fi11tl lh<1t. there is no authority in the Zoni.ne Regulations tor us to a,Uow tb.P- Pt ID · 
to locate requir·ed North .l:Hocl' commercial s~,,~t'l.~ in an underground garage o~ a · · 
separate sctucut:; from the building where th~ spac:~ are required to be locatt:il, .and no· 
lawful <'!nd rtMOWlble basis for allowine Nmlh Block cozrunercial parking lo ~e reduced 
h.U,t:IIO. 

t .14. We ti.nd that §2'105.6 alloW!> us to reduce the amount of conunercial'p~kil:ag ~ 
tlu~ North Block, Go lons as the c11lt~olation doc3 not impermissibly rely on SoUth 81Qck 
~age po.rldng. The Appll.caut 11lay advise tbe Commission as Lo lhe amount of 
commercial parkin~ spnces that it believes will adequately serve the conuncr~icll patrons 
and employees of IJJt: North Dlock commercial tenants. ·Its ,-:.t:mclusion shouJ,d;consider'the. 
anticipated. uSC'!~ nfrhe North Blook retail spac.e aJ'lcllhe importance ofproreciing the.: 
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Ordway Street Neighbors <~t•d othor surrounding neighhnrhoods from S'PiUover parking•. 
attribmable to the North Rlock commercial tehants. In lhis r"gard, we note that.~ 
Applicant stated 'tbl:tl a new traffic a\gnal to be loca•~ at the comer of ldaho. ·~is(;ons~; 
and Urdway would pz\)vido greatly enhanced safety fru pedestrion:; crossing Wisl'.On~irt·at 
that illte:rsecticm., yel t~lso attempted to address !.he concerns of the OJ."dway ~.~icltnts 
about parking in fronlLl.f their houses by saying that sh<lppcrs are Wllikely to ·dci so .iri 
light of tbe need to cross at the dangerous intersection. 

Relief fro.u the rersuirg:l munb«?r Gf eommercild)tarkipg &ppQes a! t.he PUll Si~· 

1~5. The Applh;ant requests relief from the Regulations' commercial pa.~·kin~ 
requiremcu1's of §2101.1 and §2116.1. TJmlc:!' the Regulations, the Proje;~t. ~h~d ptQVide. 
con1merdal f'arking at the rate of one spal:t for each Q.dditional300 stl~•a•-e f¢'et·of gto~s 
floor area m1d cellar floor area. in excess of 3,000 square feet. This should resuit in 0: total 
of93 commercial parking spaces in the North Block building and an ovl.'lrall:.t~tal of 43S 
commercif1lparking SpllCes. Instead, lhe Applicant proposes to smpply no coin!;D.crcihl, 
parldng ~paces in the North Parcel gcuae;c and 388 commercial parking spaces· in the 
South Block garage, for an over.:tll t.leticit of 47 commercial parking spaces 'fofthe 
project 

I 56. The Applicant states that in; propo$ed coDUllercial P<'n'king is adequate,.gtven the 
"Project's location and propo~u mix ofus()s. It cites the avaHtiliility of public ~us 
transportation, its position wilhln walking distance for m~my of its future cus~mers !!Jld· 
patrons and tts belief that many oftlte ground-floor retail tr$e." will not gene~ate "s~l­
alonc'1 tripG but will be vi.sil.t:U by individuols who have alrf'Jid)' come to the s~te fo:r ~1e 
supcrtnCU'ket. The Appu~~l'lnt bases ita o.ssessment ofp;jrking adequacy on a.:s'tl!Vey of 
aroccry stores in the Washington MetJ:opolitan Area l<lml on retail parking data fton1.fhe · 
from tbe Institute ofTrHffic Engineers ("ITE'') sJudy :lhr ~hopping centers, w:l'licb lh~ 
Applicant calls ''gent'.rl11 fetrul." 

157. The Applk;ant also cites its tr:msporlaliOJl managoment plan, undex:;~bich ,lh¢· 
Applicant will (1) pnwidc at least 3 dedica~~ parkin~ spaces ±or .a car-shari.tig servtce; 
f2) provide infuunation on Metrorai.l and Mtla.1lnL<; service to customers ari.d·t·t:nauts1 
such as ILl}!JlS c!.lld schcdulca; (3) provide initi~l re:;;identia.l tenants with a $io··smar.T.rip 
card~ (4) p!:I.I"Licipate in a D.C. RideSbare progr-am. to the extent that it exh;(r:.;>(S) }lrovide. 
bike storage, and (6} set tlSide seven spat:es in the South .Block garage parki•lg fur the 
fourlet:n South block llpartments and thM'ir visitorS. as required by the wuifii·regriiaijons 
(whh:h would appeCU' to increase the shurLfall to 54), Presumably amy cars ~·!;~ociat¢ 
with the other seven apartments ancli.hr: visitors to any oflhe 14 ap~nts will be:· 
tu.:commodnted in the remaining 3RR spaces for commercial parldng in the; SOuth .Bloc!<. 
Finally. the Applicant stat~s lhat thc11e will be "snared'; spaces: the saxne sp~ces toat:wii1 
be avnilable for shoppers rluring the day ma.v be used by resUtnr&ll-goers (primarily· 
within the PUP) in the evening. · 
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158. The Applka11t Rtates that transit oriented dtwdopment is not-limited t~ lv,ferrorai) 
station areas bttl abn intludos premium transit t~"lnidors and the city's "GreRf:Street.s,'>: 
citing 10 O.C.M.R 106.6. 

159. The Applicant states that it has no obligation to continue to providf'l par~& tbr. 
busine:>ses a11d residents outside the PUn. 

160. The Opponents state that the AppHcant,s proposal that all uf the 124 vnf.king 
spal~l:'-"' in the North Blocl< garca.~~ ue rc~;ervcd tor the residents of lhe Proj~t":S J2'1 uni;ts 
provides twice the residential parking that the Regulations require: for the North Blook 
huiluiug,s apartments. Some ufthl"ll'c spaocs could instead h~ f'escrved to s.upply a portion 
of il1e conwcrcial parking required for that building or shared with comm.erei~ 
,~\L"itomcrs durin~ the day, resulLing in a moro efficient use oOimited parking f!paces. 
nDOT testified tbat North Block: J"csidential. ptU'king should be "unbuncUed,'; so that· 
residential units would nut necessarily include a parking spllCe. (090406 TR pp. 24-25·.) 
To tne best of our knowledge, tho Applicant has not ar"~pted this proposal. 

161. Opponenls also point out that the Site i!t uot Metrorailnccessible, si~c~ it is· 
approximately om~ mile from the closest Metrorail st~ons. The ComprehetiSi'Ye Plan: 
recognizes that 1~ 1.0 'll mile i~ generally used :.tl'l'l.l~s the countn· to define the .w11lka~l~ 
radius around t::aljh station. 1 0 D.C.M.R.. §306.8. ODOT considers Metronu1 kocssi~lc 
to mean that there is a Mctrorail station within one·ba.lfmile. 

162. Op,p(ulcnts also sUI.te that existing b1L<~ liervice has not been efficient;.: and 'that,. 
some of tl.J~:: hu.s routo3 relied on by the .A j.)lllicant and DUOT run only durii1g .c~rtain·, 
lirnitetl hours of the do.y. 

1m. The ApptiQallt's proposal:-; tegarding provision of bus s.d•r.clules, mapa and· 
Srna.rTri'P oards, participation irl a potential RiCieShare program l':lnd supplying bike .. 
:storage CU"e welcomed, but thc:se minor rcHef measures do nol adequately bt;tlilnce qi 
countcmot the PtJD's substantial parking deficit. In order fur the Commiss~on'to apptovt:. 
such a substantial shorlt~rll in parki~. we need to be satisfitru that there w~ll;Je a 
mcanln~ful parldng ctJnlrolJllan with teeth in place. Insle<ld, we know c.l~ost nothiJ,1g 
about ho'v the spac.es wHI he administered. Questio~ ab~:nrt parking management 
include but are nol. limited to the following: Will me "free parlcini' be time ·lilnited?. Will 
shoppers be ~ble Lu stay longer in the PUD lot for a fl.".e? Will thorc be vale,t parkbtg1u t~ie· 
site to improvt'l efficiency? Will there be a separar.e: I:II'ea for employee parking? WHl.llu.~ . 
parkin~ ~m the sc::cond lovel be for the grocery !ilore o1l.ly? Will pa:rl<ing oc*upam~ ll~rl t.o 
g~t tht'lir parking ticket validated by a PUO rc;l.l:Ul store? How will visitors to:.PUQ· 
resident:> be valiclll.ted? Will the PUD <~ll'empt to control those who go ro a,mm-PUD 
husinesli first, before stopping at a PUD husiness to get their parldng tic~r validate~? 
How will they make the commi.Ulity srn:1.ccs available and control the 30-sp~c limit on 
spaces set nside for non~PUD a~~t:ivity, and tor overnight? :How will the Appliofll!l.O,ontt:ol 
commuter paxking? · 
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164. Opponents aiso state that currt:utly there are 114,628 SF of .rc:t.ail/co~~rciaf'· 
space on the North and Soo.th Blncb, G8.222•of which is "atliv~ " 'fhc c'Xisting site· 
~;rmtains 278 parking spaces (111 on the South Block and 45 on the North Block} serving 
the current commercial and office tenants. Although many consider the Applicapt's 
e,rocery store to be subslauliard and the Applicant has kepi a substantial amount:of it.~ 
existing South Block r~Lail $pcu;e empty. by the AppliC'.B:nl'!-i owu:traffic study·(Ma.y ·14, 
2008 PUU Submission), I he Giant parking lots are alit'.ady filled beyond thefr practic.lai: 
wpa<:ity during peak evc::-o.~1ing hours. £Ind. neighborhuoct llm'kini is already cong~ell .. 1he 
AppliCGnt proposes to mid onlyllO oomme:rcial spau::s beyond the existing ~ounl. (or~ 
80 if the 30 spaces sel.~:~. .. id~ fornon-I!UD shoppers lind 1·cliidcnts parking early;Iorthe 
night are available UJL' tltc~c: uses during tbe peak c:vMing period). in the face of a more 
than doubling ttf the: amount of active rerail/c:mumer~;;ial in the :PlJD area. Mor~ver. the 
grocery sturc:: will be:. ttipl<:d. in sized, and attn«:t volume shoppers who will i.rievitably'.~se 
their cars: 111t:: Applicant views the sjte as :m approximately doubling, !>ince.tlie cUITcnt 
grocery slurc:l (1 fl.SOO square feet) and phArmacy (approximately &,500 ~;quare f'eet)."fo'1U 
be combint~d in the new SoUth Bloc)<. supenmtrkct, However, the Sllbl;lantiB:l d~plica#on 
of pn,du~.:-~ in the two ~tores today will he eliminated, so that probabJ y the impact in 
terms of products avrulnble and trips generated wjll be somewhere in between two 'lml!l 
three times. This inetellSe in activity wi.ll add to noighborhood parki1'g congc~tion, 
pan:icuh:uly becau$C the Applicant's (~luTent open parking lots will no long~r l)·e broildly 
<~vailablc for putrons oftbe non-Pl10 conunorcial establishments. 

1 (,5. The Applicant is offering to ,Pl·ovidc ::10 non-PUD pl:ll'k.irlg lil:>ac:cs tor. Cpmmunity 
parking" D.nd for overnightp~rking. The 1\.pp!icant states thaL these 30 spao.~s~will.be '. 
availabJe during non-pettk times, such "s evenings, but the Applic'attt currently provides 
40 comm:unity parking ~J'aces for up to 3 hours during all hours. Thus, the n:ew pm:kfu.~ 
plan wou1d reduce Lhe communitY parking space!> by ?.5 percent. Also, the Applicn:nl Wa$ 
not able to state precisely what times of da.y the 30 sp<tce!i would be available:for 
community parking. and when the 30 spaces would be available for overnight parkiti~-
( 090420 TR, p 77 .) The Opponents state that the~ spaces must be available .duriue the 
restaurant peak, i 11 mdcr to relieve the demand for on Rtreet parking. Moreov~r, givci:i 
current W:~age allli demalld. the 30 spaces, even ifa\railable durin~ the restaircant peak, 
would be: fCIJ. from adcqunte to prevent negativ~: itupact on tbo community ~n(Uucal :.' 
busin~:~s. This sltuntiop will be aggravatfld if the PUD contl:rins a substanti~l1mmber of 
~w r·~;~~taurant scats. 

166. The current five restaurau.ls outside the PUD genetate ·upward.<~ uf ~OP earS. dUtirig 
peak evening hours (based on Oppn11ent testimony, survey of five non-PtJD:,L-c;sta:ura.nt3; 
and cstimntefl using data from the l'l'U on Cflr3 per sear in the reslt~ura.nt. Many o(th,ese 
~;ars park in the nearby Giani 1.mrking lots. Without off~streel p<U'king. patrO~ of,:hete 
rcstnurCUJts will look for parking on already crowded neighborhood .~trcets;:or if 
discouraged, will stop cumiug and these rcstauJ'a.nts will lose bu10ine~:;, cmplo:yeea· Will 
lose their jobs, and lht: city will lose tnx revenues. See teslicrtnllY ofPctc:r i'C:t:Stan, ·ome~ 
of .2Axnys. The: nwoncnts showed a video at the May 4, 2009 bearin,A· wbic)l 
demonsll~ted how patrons of these businesses have: come: to rely on the Giant lots the 
li"t!-line!\ls ofnon·PUD restaurants1 and the con~"stio!l on neighborhood str~ts. '· 
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Opponents are conce~l that adding 300 more cars to 'llready trowdcd streets Will cn:.ate 
an intpossible sitUatiuu ill the immediate comfnunily. 

167. The Oppon~nl.s also state that the Applicm~.t's commercial parking is uot; adequate 
to cover its own g1nccry and other retail busiru:-~s. Under the Regulations, lhti· Al'll'lli~t's 
pttrldng; for~ c:utirc PUD is barely enough to cover tbat which would be ~l-:es~ary iffhe 
entire site w~rt: a grocery store. However. tht: "PUD has the characteristics of a 
neishborhtl~,d :;hopping cente.r, which gl"J)erates much more demand filr pa.r~ing per 
square foul than a grocory store. Had lhe Applicant llppropriately used data for. a 
shoppine t<t:;.nter, they would have fowJd rhat their plll'kin~ plan is 56 ~paces fewer tl:J:atr is 
nc:--~.;t:ssary to 31ltiofy their own parkin~ demand. Moreover, the PUD could hav.e:up tl) si.'{ 
resLaurants tho size of the nearby Cafe Deluxe, and this restaunwt demand for spaces 
could make the pnrldng spac~ r.lcfic:it even worse. 

16~. The Opponents state that the addition of these restaurant!'! to the five a:h:eady. tljere 
outside: the PUD will surely tu.n• the area into a restaurant l:".nl ertainmcnt center; and .will 
be far from neighborhood s~:rving. Today, 111Inost two thirds nfthc cars in the Giant lots 
during the evening are nCJI. from Washington, DC. (090.506 TR, p. 148.) Mor~ restair~nt~ 
will only increase the art.racti vcncss of this destination lo out of District visitots. ThelS·~ 
viaitors 'come by <rulnmobilc. A suburban si~ supemtarket will also attract sh~ppc:1~ .from. 
beyond the bruuediate neighborhood that th~ C...,mprehcnsive Plan indicates·<~.~ Lhe 
appropriate .~ervice area tor a lowdensity commercial center. 

169. Opponents point out that a large huilding facing the PUD Siw is l~mg convenea 
to at le~sr 1 00 lux'W)' o.partrnents. Com:i11leL~t with the existing R-S-D :tcining:it will.have' 
only 37 parking spllCes. Opponents stale: that this will add further to !kli.ellhorhood .. 
parking congestion, The applicanl stateR that tho plltking impacts 0 f Lite conYQ'Sion aie 
not maLedal to the PUD application ~c-.au.~e those residents have no right to park on:tha 
Plm property. The Opponents respond that Polley RCW-1.1.12 (10 n.C.M.R. §23&.:13) 
;;r:eks to ensure that land use dtlcisions do not exacerbate congc:lSLion and parking 
pn:)blcn1s in already-congested areas. They state that Policy RCW-1.1.12 alSO: states/that 
mitigation plans consider u(Jt only the project under consideration but the c.~ulative· 
impact of other projecls tlJat may ahso impact tbe communHy. The Zoning .C9nmrlssi'on 
and the Office ofPianniug must consider these impac.ts as lin:: Applicant is)1~king fa-r 
substmtialzoning relief as part of the J?UD. OP stalell at the hearing that it was still. 
treating the btJilding, under heavy renovation as paL't l1fthe conversion, as .empty. 

170. Oppr.nlents testified that neighborhood pa.rkiug.has become difficul~ partiCuLarly: 
because urt.hc substantial number ofrestaurl1nl."i now operating in the MW:Overh:iy:7.mle. 
Then: !:Ire a.l!'io thousands of existing reshleJltial units in the neighborhood. :(0902l9 tR. ·p. 
174)~ many of these are in apartment builllin21'i located in residentially-z6nec·) areas ·or 
ll.tlal' Wisconsin Avenue and lack aut"Jialatc on•sitc parlcing. Residents oftl1e~e buildings 
also try to find space in the (l'i~mt lots. 

171. Opponents are w~o concerned about the loss of parking on ncighborhooa sq.-ee~ 
due to new curb cut~ on Idaho, the adequacy of ldahn lu accommodate tWo Wa.y bu's anti 
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tluck traffic if me Comrr1i"-r.ion accepts the PUO"s propusal to change it from.~ wa.y to 
two way, the wide new c~u·h cut that the Applicant requests to QCCO.tnmodate l;<·ll·ge 
delivery trucks to the Oiant' s loading dock and Lh<! lo~~; of two or three street parking 
spaces If additional ~l.n::cl n-uck loading is require:u on the North Block due to lriading 
docl< inQdequacy, a:q the PUD Applicant has suegestcd. (Sec App~cant's Tnr(~k: 
Management Pbur, Pre·II<:aring Submittal Ex. F., p. 2. '1[5 and TR 090406 pp. 91 .• 94~!JS 
and 112-113.) l11i::; will add to 'tbe parkin~ deficit in the Applicant's plan. · 

172. The Opponents also state that the Applicant's parking plan docs not ad~quatel:Y. 
accowll for the pnrlcing needs ofPTTn employcc3 md visitors to PlJD residents. This 
adtlili'.11tal demand further exacerbates tho PUJJ parking deficit. 

.171. The Opponents state that the Applicant's parking plan has shortchanged the. 
mnmnercial plltiting to benefillhe Applicanh housing project. This could be ~ed.ieti 
by elimintlting two :floors or housing on the North Bloc.k. (6?. units) and by p{.oViding cinly 
one residential parking spa"t: for every :.! remaining UD.ils, as required by the Z6nin~ 
Rcgul.11tions. These revi!\icms would enable the PT.m to frc:e up 93 spaces on ~ Nortli 
lliock for commerci~ parking. This would supply the:: number of North Bl~k: 
commetQial parkin~ ::~pac.es required by the Zoui.ne Regulations. 

174. We fintlthat existing parking in th~ PUn neighborhood is congt:stcq ~dis I4~e1y. 
to bee om~ \VQI"!\C with the addition both of mure occupied retail space aud rC...~aurantS·:in · 
the PUD alll.l 11l~;o a. new non-Pl.JD condominium building with limited pa!'kilig dirQctiy 
across Wis~:.c•nliin Avenue :from the PUD Site. As in mil11Y other xespe~.:L-; in'this 
application, there is a tenflion that sometimes rises to the level of an in~rualliOntlict'or: 
incon!o>istency between the pl"Opos&l :si·;:~!: and density of the PUD and l.he rciq\jest for relief 
'from various restri~1.ions, in pa.rticuhu· the 11umbcr of restaurants k• he permj~d in· 
tKirlit.ion to those that would be ptmultted witb the Overlay, on the one hand, ond tlie·, 
facilities to be provided to the n~igbborhood. including parking. 

17 5. · J ·ms is likely to be:: ae,gravatcd by loss of on.sueet plll-lcing on I doho A v.enue 
Apphcwrt has propost'.c.l that Idaho between Wiscomiu and Newark, which·is:.currenlly 
one way towaxds Ntlwl11.·k, become two way and ~ve as the prima:ry acce.Ss. and egiess 
route for trucks bl".atling for both Nonb Block and SrJrlth Dloclt loading facilities .. phOT. 
endorsed this propo:sal, noting that Idaho was suil.ahle for this use because :it ~s 50 feet 
wide. When St-:veral opponents testified lhat in fact Idaho is only 36 feet WiQi:lun.br,tth 
blocks abultl11e rJ1e J:IUD, lJDOT said it would make its own measurement and re·veit to 
the Cnrmnission. It has not done so. We tlu:!:rcfore must ossum.e that Idah(d~ 36 feet 
wide: un these bioeks. 1t is apparentllml two trll(;ks or a bus and a tnLl-.k J)~ .. ~ing each 
other on Idaho will not leave room ll1r parking on both sides, as it is uow. ·. Tllis is tiue 
~ven if the contingent plan by DD01' and tht Applicant to have a c.urbsicie Joad:iri~ area 
on the North Block is not pul iut~.·, effect. Ifit is, there may not b~ t;aJ pa~"l~ing <>n·either. 
3ido. 

1"/6. We find thatth~ PUD has no obligation to pruvicle parkin& apnce~:for no,IJ-PllP 
residential or n:l.ail wiv~n. At the some time, we ur.' nQt. i1l;norc the substantial p0si~ivr:. 
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impact thai nl'le of the existing lots bas haU. ul preventing even grealc-J .nei ghb~rh~od 
parking l".Onge:ruon, and in promoting small businesses in the cor.u.umnity outsid-a the 
PUD. Wt:. O'lre conocmed about the ai.lequacy of parking to continue to 5up,port these 
busines!Sc>$ and about the ixnmedi.!:at~.": cmmnunity that will be D~!!atively impQ.Q~ed. Th;is'is 
relatetlt·f, 11ur consideration of wht'ltl1cr the Applicant has propus~d .sufiicient ~enit~es· 
find henefits to the community l(l justify the substantial waivers and zoning cha!lges'il :i:s 
si::c::king, (Sec our discussion below.) lt ts apparent from the commentS of~y in l.ht?: 
l:tllllll1UlU!Y that both parl.cing and the C'ffect on existing, ltu~;ineascs in and out~i4e lhe · 
Pl JD arc mo.jor concerns, and that additional parking abu·ve and beyond that requirf:lLl ~or 
the PUD is perhaps the mosl irnportant amenity the Applll~ant coul.d offer the c,grwnun~ty. 
Instead, it has asked to be allow~:~d to provide less than is required under the R~~lilatio~s. 

177. We fmd that the Allplicant's proposals for cr.mrmcrcial parking are not ~tdt•.CJuate in. 
the context ofthjs pillj10.sod PUD in this location~ 11nd its xequcst for relief frOnt the·.: 
parking requb'e:rrwurs should not be granted. We hclicvc that the Applic.anl. ~wi· rc.~ued]' 
tbe inadequacy r:ither by providing the !:ll'IlOnnt of oo:mmercis.l parking r~ulred by ~b.e" 
Zoning Regulation~ or by providing up Lu tw\'J hours of free commercial parkiJ:jg tot.r~,on~ 
PUD users without limits as to the number of .spaces or the time of day. 

Relief fruw lol\diJP.g requirements for the: North .I:Uoek. 

178. Ra.<;cd on the square footage of retail and residential, :zonir1g re~ulatio:QS call f-or. 
one 5:"! foot berth and Qne 30 tucJI hc:rth to serve the North Slnck building. 'r.he Applicant 
m;k~ fur relief to provide twu 3 0-foot docks. lnitially, the A pplica.nt propos,ed: that··when l1 

55 foot truck delivered to tht North Block, it would simply stick out onto the.:.~idew4k by 
25 feet. ln support of this p10po:sal, the Applicant nuted that the sidewalk woUld be 'wid~ 
enough to permit this anc.l sr.ill allow pedestrians to pas.'> hy without being for~d int.cl' the·· 
street. 'lhe ANC, howc:ver, established as·one of'the (:{lllditions tbr its aP.p!oval tha6n} 
loading for tile PUD tak~ place on public space. It is uot clear whllt AppliC:ai).t's l~~·r~cnt 
position 1s on this matter. There: is a 3u~gestion that it would simply ban SS-foot t'n•~b 
as pll11: of its truck. urnotLgcmcnt plan. Since A.ppli.('.a.nl also asks to expand ~h,e alluwc;~d 
rotail uses from ilill$e pcl'mittcd under C~lto incl.ndt: those permitted und~ C-2~A, and 
since we ha.,,.e ut:ver gotten llil answer from OP tolhe question posed by M,r ... Espe•1~~hei.d 
of CPCA as to wl11::thor the use limitation of1hc MW OverLay other than tho~t: haVi~g to 
do with food a11d financial establishrn~mts would continue to apply to tbe PUp, we 9ou!d 
have nu u:mfidenc.:; in this commitment except for our decision, above, tn ~qntinu~ t() 
apply the restrictions in the MW Ovc:J.l11y. Even ao, there is no a~surancc: that the· 
~rmi Ltcd u~es wiil not ocoasiomilly nf'.ed or want deliveries :from:<~ S5·f'oot ti'uolt. Our 
amrlysis is 1nadc more difficult by the fact tha.t J.>DOT didn't estimate the klhds ofretai.t 
I hat might occupy the Nonh Blot:k ru· the number and kinds of'trul\k deHv~rics the.V·,might 
generate; (·1/b/:.!009 heari.t'le. TR. 227) and we are addhionall>' coucemed:by the f.~t the 
Applicant and DDO't are ¥,Oiag to monitor North Block h1ding for the tirst '90 days of· 
full operation am.IL~t"ln~ider at thn.t time whether to shut the proctss to add s.;dedicawl 
curbside loading 7rme on Idaho. (Pre-Hearing submittal, 10/24/0:S, Ex. E, p. 2, p~~~rH.ph s. . .. 
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179. We find that the Applk.ant l'W not cns1(ll'ed that, impact of its North Bl~c;It lul1i~ii)g 
provision will not be found to ht:: LUlilCCcptn.ble. We recommend thru: inrevi~·its plat)-S 
for tl1e North Bloci{, the A.ppliL:.zult give c3l'eful attentic.m to loading dockreq~menj:s.: 

Relief from loading reg!!.irwumQ. fot, the ~outb Blor.k - CJji)llt loadillg. 
Relie:l:from rcgdir!,_meots JJrnbibiting ~oyunercbtJ loedigg drive)Vay tb.!"!!ugb ! 
r~idqdjal zone. 

180. There are lwu ula.ior issues with South Block loading: the locatiou,·d~gn. £a'Jl;d 
impacts oftlw Gil'l.nt loading facilities, inr.lmliugthe access driveway; ~nd. the adcqua4y 
of the pl2llllecl smaller loctding fs.cility off lh~ Macomb Street alley btlWeen Z.Amys' and 
th.e apartm.entlmilding. 

181. The. A!Jl)l ic.an.t says rhat the grocery loading a:rea cannot be rc::located; tor tbe 
folJoWing rt:asc.m~: 

a) Tnflu~·aphy and slope oftht: sjte: the trucJtt~ must unload uudemeatp the:lc;:Vel 
of l.hc:: 38 • 5U"cot entranc:e, rou~lrly at elevation of 346' above sea lcve~ .. 
h) The Giflltt Stlpersrore mol'lel requires the &tore be si•Jiplicd from the rear, nor 
from the Gide. 
c) Redesign ofth~ site is constro.ined by presc:.rJc::e ofhousingJS.:·~wn hoi!lle."i 
nd14 p;:u:tments), aU nr which arc necessary for !hi.': commercial viabili'ty of rile 
development. 
d) redesign of the lnading operation is unner.essary becaose all advets~ ir.r•{•ac.tS on 
nco.rby residenls b11ve been mitigated. the.st! mitigations take tWO for~s. 
acoustical and visu~l. Loading doc:Knoi~, the only kind of noise ciltlst:d by truck 
o.ct~vity that is rc::enlated by .OC code, will be controlled by having lo~din~<do~k 
doors clo~il tlll.l:~ all unloading. Tr~.td>.8 will not be allowed to idle ·linywb¢'e 
on the appl kant' .s property 
e) Further affects on residentialLiua.lity of3300 block should .riot bti ~en 
into <~~:,~ount bccaUGe the portion of:1300 Idaho block across from th~Jlolio.c: 
slalkut i~; '1not residential in char~clc::r", even though it is zont:tl r.esilient:ial.' 

The Oppo~it.ion saya: 
a) The size and configurl'ltion can be chan~ed since this is a demolition 
Jlt'Oject.'!'hc tOpO,Araphy !il:!t" .. LUS to impOSe COnstraintS, btlt l'ht::it: ca.Ii~b~ OV~Om~: 
by creative design; sepan~tc:: the loading dock ftom :main sl.rucruro and Jo<::a.t(l it 
(,;loser to Newark, using elevators and conidors (as elsewhct~ in the ~ropO.sid 
l'UV) to bring wares lo the rear of the crore. Oppor~n.t~ st4tc that·they prOvided 
detaded plans of l;ut.:h loading alternatives to the APftl icant. · 
b) The applicant has not provided evidence that <til hous~ is necessary for ·llre 
viabilily nf !.he p1·oject lhe applicant is unwilling to red\l.cEI the ~oun1 i;~f· 
huusing in the project because this will reduce its profits. even tho'ugb !luch· 
rt!t.ltrr:tim1 would make it easier ro rr.dcsign the projeot and avoid' !:Ill ~er.~c .~pa.ct3 
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on neighbor!'i. In this way the Applicant seeks to transfer equity fr-o1n 'ilioac 
neighbors to the Applicant. . 
c) AdvtJ·s~ impacts on Idaho avenu~ r~sidents have not been and cillllio~ bo 
rnitig:·llt:d with the current design. Applicant hns addressed visual mitigation 
narrnwlyt from a single location (the front porch of 3311 IdaLo) and it pj'oposes'to 
dn nothin~ to mitigate 'the sieht of trucks on Idaho avenul! uor the aig]# of the· 
emccry store itself from. orhlel·ueiehborsj who will be mo1t: in1pactcd',(s.uch as 
those across the street !rorn 332lldaho). funher, the <tcnustical noise study· 
shows that the loading activity will violate DC noise regulations if unio.~g . 
activities a.re not c~rscd while dooJ:s are open. The: ANC's conditional *esolution 
in suppon requires thiit noise to the ad;joinin~ u~sidenccs be no greatet '$an it i.~ 
today. The applicant's initial estimate of truck. vnlum.c for the gro~ery s~ore !s five· 
or six tractor-trailers and 2 to 30 single unit l.rueh per day. for a total qf 60 -to· 72 
truck trips per da:y. But the c:ffort to squeeze lu(l hig a project into to~ s.lllall'a 
space is illu:.-tratcd by tho tilct that whenev~r lhe Applicant tries to ad.~s m~e 
problem, it aggravates another. rn this C:H.'it:, by acknowledging that ~ 'lnading 
facility r.1ffthe Macomb alley will be imuleql.Ul~. and permitting th.t-. C!':~rflo\v~~ 
enter tl•e Giant loading facilities~ lhc:: A11plicant will add to the n.mn~;oftri~ 
invulvin~: the Uiant loading facilitie~. in an amount which the Hflillic~~ rc:filsed to·. 
ai.Lclllpt to quantify (its expt~tl witness. Martin Wells, saiil (h1ring crti.SS" 
ex;:1.11unation of his rebuttal testiwony that he "didn't Wl:llll lo hazard·~ guess'~). 
Moreover, the long trips that will have to be made by delivc::1y people ftoni th,e 
Cliant loading area up a ramp aml along interior corridors &~clnp an cicvntor to 
Wisconsin tenants or througl1 the parking garage to a gar-age and then .wong sh 
interior corridor to N~~.Var k tenantli will undoubtedly slow turnover oftrucK,s.:.All 
this additional traffic.: wjJl iu all likelihood make it impracticable foi,:the Appl~~an~ 
to always have the cluck doors Bhut while all these tmcks unload. f~er, loB;din/i·. 
dock activi(ies an: not the only source ofnois~ iWJmcts. The applicant doe.s ix~t 
mitigare mu:k uoisdn general (on the stree.t ut tL<1i11g the turnarouncJ); ·The·, rlmk , . 
stUdy shows maximum.lo~els of truck noise at. ~121lda.ho at unacceptabl61~vel$, 
even wil.h baniers in place Oclaho testimony. Table 4 of acoustical stUdy). 
Finally, the almve measures do nothing to mitigate the physical inc:0ngruity Of 
sudd~n llansition of uses from resid~.nlial tn conunorcial and bacl<: .... The nieas~s 
do nul Jin"lte<:t the property values of J:l'lsidcnrs from substantial denigr:aliuu. 

18? .. Opponents statt tbat ANC3C llntllh~ OP have recognized the adverse; i;inpaots;.of 
· the loading dock on Idaho residtmb; (as evidenced by the conditions lrJ A NC ·appa-oy~, 

and OP efforts to move the loading dock entrance). This is evidence d1at the rosidentiaJ.· 
c:lwactcr is deniwat~d by lht: lnca.ti()n of the loading area. The ~:;oo block i~ zoned 
residential. · 

183. We find thatlht>: applicant has not met the burd~II. nf proof in showing tba.t 
relocation ofrht 1uading area is impossible. The alt!!:matives presented by :;3oo ldaho 
party ,~·ere disrni.-;sed as "intoasible~" but the reason given was that "'gro~rY. sto~ ri:wst 
be load~tl from the roar. not the side." We do nul find this reason persuasivit in vie·~ 1)f 
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the vat:iety ofload.ing methods (wilh elc;vatora and. long c(•(ridors) used elsew~It. in ~s::. 
proposed PUU to bring Wl=ll~S from doob to stores; Rntl do not believe that th~ }m11sibil~ty 
of <tltcring the footprint o.r the .More to permit loadine f1·om the renr has been ade-qua:tely 
e;~;plonxL l)ince topoSn~phic..al is:;uea would be remlt:red n1oot by the altemati·:ve:s, we a:lso 
do not tind topograpbk:<"Jl hmicr3 to redesign pt':rsuasivc. 

184. There may be ~co11omic barriers to sign ifiGant rcdesi~m, but oo !!:vidence~ beet;i 
presented to us. w~ find the o.ppHcant's im:ixtenco that all housing is Jlecessify,and Jhat 
none of it can tx; 1 e;duGed in order to :rnitigat.t::d adverse impacts, \1J'lpr.r~H2!Sive. 

185. Further, we find tha.tthe applk~~ult has not met the burden uf proof in.'s~~winl(that, 
the grocery sl.ure loading dock will not violate DC noise regulations: tho 30-~6~expe~te<l 
trucks along w.ith the overflow from Macomb alley will likely J:e.•mlt.in so ~y truck 
trips the11loi:1dlng dock doors will fre,luently bo left open whil~ unloading aper~'Iions. ar~ 
ongoi,•e. 

186. Wt find that the clalo.1 of the applicant to have mitigated naise level~·t~ cune~t 
lt:vels i:5 not ,.r.Uid. It is flawc>.d in two ways. It is based on measurementS ·whi.~h Ct vc!:r~e 
Mer time (,lS minute intt-.t·va.l~) and over frequency (r,itch), so tllat, as ANC · 
Conunissioner Richard Rothhlum pointed out, short hursts of pure pitched n1.1l.-;es do ~ot 
~how up jn the measnrl:lnu::nt.s. and are thereby ign(IJ'ed. Further. it is based pai'lly on . .' 
average values of noi~t: generated by the 30-36 lrucb mentioned a.bow; Litis ignores 'the 
overflow from ~11:nmb, mcll.ning that the average levels of noise prediclc;-,cl' by the 
Applicant are loolow. 

187. We Jir.,d that tho 3300 Idaho avt:une is correctly zoned as uesid~tiaf::atreet ~d 
find unpersuasive the applicant's claim 1.hat the part of it across from the pc)licc stati<>n'is 
not ctu:r~nlly residential in character, yet will become reside.nlial in cha.ructer·once tli,e 
to~vnlll.lllse~; and the loading dock ~rc added. 

188. Tn conc1usion, we fmd that the applicant's design ca~s such briltal.i\'l:tpacts.in 
te.rws of truck volume, 110ise anl'11mllution, £uld loss of qualil.y oflife ~d J)rci,pert:y '-i~ucj."' 
nu nearby residents that it carJm"'t be approved. We deny tht: u"quostcd reliet'to loeatt! Ll•~;": 
commercia! driveway and lmck turnfl:rOUlld in the resitll.'lntially zoned portio~ of the ·~L)Uth 
Dlock. The applicant must redesign its grocery sl.ore loading operation and relor.al.c:'.'it 
closer to the conunflrciul center {Newark street). Tiar. redesign should involyt~ bt'lttc'r 
bnlance of the loading capacities of the grocery store and non-grocery sror~ t1ses, ·~~a that 
overflow froru a lo.-ation such as Macomb alle:y is avoided. 

ReUeffrovuad,ing reQuirementS for Suutl.• 'FUnck fnon-Gi.Mt loading) 

1 ~9. The appbco.nt has estimatt:d t111cl<: demand on tha alley to he 8 toi'6 ,trucks per 
day. In the applicant's rebuti.allt acknowiedged the ne.cessi.ry to crtatc additional 
capacity by suggesting that Ll1e Mi1Comb ."\lley be inte~m~lly connected to:Idabo grtK.1ex-y 
dock, thQugh only by a ramp wable by delivery peoplt: using hand trucks'. 
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190. The Opponents state that A ppli<;ant shGuld nQt 1pe gr~ntcd any relief tO::south 
Block loading requirements unless it can present a workablc:1 plan to avoid ~k 
overflows and c:<>nsequent irnpac:ls Wll\eighboring resid~:mti.al str~cts. They St!<ile that 
Applicam's estimates oftnlc.k vnlwnes (8rl6 trucks per d<ty) are ~ossly under~.sritna~d. 
It is hHs~:d on faulty assumption:. and calculation errors tuadc by the Appticaill's 
transpo.• tation CKpert. (~.u asked if he would recommend to his client tbal ft l,lcGtJ?,t q:s a 
conilWon of its ()ettificate.s of m:cupancy for the non-Oiant tetad space in tbe·.s,-,uth Block 
n:w.J naffic at the level hA?. .fi11-ecast.. Mr. WeUs said nu; and said the same ~hlng':ifthc 
allowance were double l1i~ forecast. So the risk of uuduly favorable tore~t,~ ~ails on .:the 
n.::ighborhQod; and, undl':r Giant's new plan to c.1l1ow non-G1ant truck usc:: ofth,·OiMlt 
loading facilities: on th:- 1300 block of Idaho veighbo:r:s in particular.) Tuitially, Giant'~ 
rebuttal ata.ted that PST, the traffic expert }lir,....d by the 3300 block of Idaho partY, ha.d 
double o~unte.d whc::n estimating non-Gianl deliveries, because it oounl.ed trips;(one each 
wa.y) instead of(lc::livcries. Mr. Wells ac.k.nnwledgcd that the erruL wa.s tho qtJler way;·a:od· 
thllt ITE wa.'l. issuing an errata. on its web~.ite that SU.Pponed PSI. When these· error& are. 
corrected, using I 'he:: Applicant's O\"ll methodology, the estimate uf eight truok:deli:Verie..s 
shouid btl lncre~.,.t:d by at least fDUI times to at least 32; The use uf Cjty Vis~ data 
referenced by the Applico.ntg is not relt:vaut. because of the type of retail ot that site. Thl:l 
Applicant shnnld hav~ surveyed locsl huslnosses in the i:mm~lliate comxnunhy; out~idy the 
PUD. For ~X'ampl¢, 2Amys has 10-12 deliveries per day for 6,000 SF. Siniilax:':type.uf 
retail addt::ti to the Applicant's estim~es 'When CQrrect for ercurl'l would make ~e el>timate· 

closer tu t".l>tim.atcs provide by tbt: opponent'c transportation expert. .PSI. 

191. We find that the applicant has not met the burden of proof to demons~~r~ it h;as a:, 
worbhle plan fo.r the Macon1h alley loodtng dock that av-oids adverse imp~l$ 011 n~aroy 
resiuen~ and businesses. Wr-. find that re .. rouring the cwcd1ow to the Id.aho cl~·.k qots not 
avoid these impac"tS. By ~ddi11g to trUclc volume uu Tdaho Avenue, the overnnw will 
exacerbate the adverse iJ!Ipacts on Idaho avenue ltsidents due to the extrA I.L'\e of the·· 
loading dock$ there. 

192. We find that the a.ppli(lant has not mel the burden of proof in showi~. that: its 
truck manage.ml'ml plan will function as desirer'l and 12V0id impacts·ou.lleighhoring 
residents and businesses. lt does not appe~r that the shortcoming!,; oftl1e loading 
configurations c:a11 b~: managed away. Be:t«tnl'le of this o. :ti.lndamental redesign is 
required. A.s ~tatcd above the applicant must relocate tbe Idaho Avenue loading area 
closer to ll1t': con1mcrcial center on Newark. Then the appli<!at:tt must redcsi~ the 
Macomb loa.diJ12 arcn to work ha:rmoniuusly with the Giant grul".ery storc·dd.cks s.o that 
o\•erfluw i~ a-voided. 

Reli~f fro1n aqugo~ents r!ft!:!1ing the size~ o!,porb cnt. 

193. Bcca.use of our deb::nnination on tb.e location of Llu:l Oi.mt loading ~cilities ami the 
acce3s way, we do not .. ,eed to reach this question pem:ling the rcclesign ofthe lu.;;d.)ng 
faN-iliti~ and act:e(,ls tl•ere to. With regard to any revised proposal, the Appfica.ut Should 
provide suffick-:nl i nfonnation on the amounl of sttGet pnrlong that will ..,~ l,ust by fts 
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pmposcd comxnerci!:'ll curb to provide ar.ce~s to the loading .tacilitica. 

Rcliu from regulnmWJts r~e;lll'din_g roq1 struetnres. 

194. The ApjJiicant requests relief from the roof struclw.e provisions of'thf.t.zuning 
regulations, i.nduding (1) requb'enumts that roof strUCtw'es b~ ()Ontained UDder a sfnwe;­
cnclosur~ of an equal hejght and(?.) the requirement that roCJf atructutes bt::·st back at a 
rotio of onft' .• tn-onc from a.U ex!~:<J·inr walls. (Pre-Hearing Submittal, J 0/24/08, ··w· 11-l ~.) 

195. The Appltca.nt States lltat tho grocery store devator core is located along the .. ~'!-1.lth 
wall uf the building, and nol sd back at a one-lO.onne ratio~ but that the .impact WiU not' b~ 
sigui.tic!Ult because the snu.lh fa~ado of the building i3 set back approximatelY 21 feet 
frou 1 the property line ~~~ 1d the roof strucntre is the same beisht as the pnrnpet Wall. 

J 96. Somlil of the Newark Street flat:.; ou th~ second. floor or the South Block building 
will contam pop-up :rt..,nf structures with Sti!irwa.ys tor the occ~upauts to reacb ~rival.~ rbof 
terraces. Tbese will nat be set back from rhc exterior walls. In addition there Will be 
multiple structures. The Applicant sntl~ that the building is well under the tnrodruUn:t 
hc1ght permiu~d in tht} {; :.2-A Zone District fUld the roof structures ha"e been .s~nsitiv.oly 
designed so ll•at they do not have :m adverse visual impa,~t. 

19 5. The North .Block buildiue also hllG multiple slructures that are of l11i~qUal. heights 
and th8t are not set back from the exterior waUs. Jn addition. we must t:urisidcr Mr.: 
Orall<im '.s portr~yal of men rof lines IUld roof structures. 
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CONCLUSIONS OF LAW 

Pl"eliminary Mattw. 

l. The Commission finds that pursuant to § 1308.3 of the Zoning Regulations, this·. 
matter, if not withdrawn by the Applicant. must be referred to the BZA for corisiderat~on 
as a Specjal Exception pursuant §1304 and §1308.3 of the Zoning Regulations·: 

2. Although the Commission has determined that it cannot complete action:on this 
case prior to SZA review, the following issues are addressed to provide guidai,lce to the 
BZA, the Applicant, other parties and individuals who have participated in this case. 

Conclusions of Law. 

1. The PUD process is available as a means of controlling developrnent on the PUD 
Site. 

2. Pursuant to §2400.5 of the Zoning Regulations, the PUD process sh.all.not be·used 
to circumvent the intent and purposes of the Zoning Regulations. nor to result. in action 
that is inconsistent with the Comprehensive Plan. 

3. Pursuant to §1301.3) where there is a conflict between the Neighborhood 
Commercial Overlay District chapter and the underlying zoning, the more restrictive 
provisions of the Zoning Regulations shall govern. 

4. Pursuant to § 1304.1, Special Exceptions may be granted in NC Overlay Districts 
if they meet the conditions of §31 08 and the requirements of § 13 04 .1. 

5. Pursuant to §1304.2, §1304 shall not operate to allow any exception to the height 
or floor area ratio limjts of any NC Overlay District. 

5. Pursuant to §1305, in the Neighborhood Commercial Overlay Distri~t, the ll].atter 
of right height and floor area ratio limits shall serve as the guidelines for PUbs. 

6. Pursuant to § 1308.2, the purpose of the MW Overlay is to provide f()r public 
review of large scale developments as to their proposed uses, vehicular access anc,i the 
scale and massing of proposed buildings to as to ensure compatibility with and 
enhancement of the primary neighborhood retail function of the MW commercial area 
and to advance the other purposes of the MW Overlay District. 

8. Pursuant to §2403.2, the Applicant has the burden ofproofto justi'fy.the granting 
the PUD application pursuant to the evaluation standards of §2403. 

9. The Commission concludes that the requested remapping of a portion ofthe 
residential portion of the South Block to expand the commercial zone is not inconsistent 
with the Future Land Use Map and other policies of the Comprehensive Plan. By adding 
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this portion to the MW Overlay zone. this conversioQ. from :~:esidential to co~ercial will 
enhance the primary neighborhood retail function of the MW commercial area. 

10. The Commission concludes that rezoning the South Block of the PUP :Site from 
MWJC .. l to C-2-A would circumvent the intent and purposes of the MW/C-1 9verlay 
and be inconsistent with the Comprehensive Plan. 

11. The Commission withholds decision on rezoning the North Block ofthe PUD Site 
pendjng the Applicant's revision to its proposal for that block. 

12. The Commission concludes that it does not have the authority to remove th~ 
applicability of a neighborhood commercial zone from a PUD Site. Any modification of 
an Overlay must be conducted pursuant to the requirements of§ 1304. The Applicant· has 
not met its burden of proof of satisfaction of those criteria. 

13. The Commission will postpone its decision on the Applicant's request for r.el~ef 
from North Block FAR limitations pending the Applicant's revision of its North Blo·ck 
proposal. 

l3.1 The Commission concludes that the height, density and uses of the pr.oposed. 
No11h Block building are inconsistent with the Comprehensive Plan and as currently 
proposed would result in an unacceptable impact on the surrounding neighbo'rhood. 

14. The Conunisision concludes that any revised North Block proposal' must includ~· 
adequate commercial parking spaces. The Commission has no authority to aUow required 
commercial parking spaces to be located in a garage in a separate square from the 
building for which spaces are required. 

15. The Commission concludes that the Applicant's request to provide l~s than: the. 
required minimum of commercial parking spaces for the POD would violate. §2304;3 
because ofthe impact on the surrounding neighborhood including existing retail ip'the 
Macomb Wisconsin shopping district. 

16. The Commission concludes that the loading driveway and dock for the new. 
supennarket in its present location will have an unacceptable impact on ~ Immediately 
adjacent low density residential neighborhood. The Commission concludes ihat the. 
Applicant has not met its burden of proof that it cannot relocate the superm~ket lo~ing 
docks and access driveway to a location farther removed from the existing slngleJ~ily 
residences on Idaho Avenue. 

17. The Commission conc1udes that the Applicant has failed to meet its purden of 
proof that its provisions for the use of the Macomb Street alley and possible spill-over 
use of the Idaho Avenue docks for the commercial tenants on the South Block will not 
have an unacceptable impact on the immediate neighborhood, including nei'ghbors on 
Macomb Street and Idaho Avenue. 
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18. The Commission concludes that the A:gpli~ant has not met its burden ~of proof that 
its truck management plan will sufficiently reduce the loading operation's unacceptable 
impacts on neighboring residents and businesses. The Commission believes that the 
shortcomings of the loading configurations cannot be adequately mitigated ~ough truck 
management and that fundamental redesign of loading dock facilities is required. 

19. The Commission will review the loading provisions for the North Block whe~ the 
Applicant submits a revised plan for that Block. Such provisions should not be premised 
on the possibility that curbside loading may become necessary. 

20. The Commission concludes that a 30~foot curb cut to allow an adequate turning 
radius for supermarket delivery trucks may be acceptable if the Applicant dev~lops a 
loading dock and access driveway solution that does not have an unacceptable impact on 
the adjoining neighborhood. 

21. In developing a revised proposal for the North Block, the Applicant should 
reconsider the size and placement of the North Block building's roof structures. 

22. The Commission concludes that the proposed roof structures for the .residential 
"lofts'' on the south side of Newark Street would be visually obtrusive particularly 
because of the relatively low height of the building and would constitute an unacceptable 
impact. 

23. The Applicant may receive a bonus density award as an incentive to provide·a 
qualifying percentage of affordable housing for the duration of the PUD, but \he 
Applicant may not also claim the affordable housing as a public benefit or project 
amenity that to balance other flexibility requests. 

24. The Commission concludes that the streetscape improvement ame:n~ty proffered· 
by the PUD may be somewhat better than Giant would likely have provided under .rhatter 
of right zoning and its 2002 agreement with the Cleveland Park Citizens Association. 
However, the Commission concludes that this amenity is insufficient to balance the 
flexibility or incentives requested. particularly in terms of the proposal for. the North 
Block. The Commission will revjew the adequacy of amenities when applic~nt submits· a 
revised proposal for the North Block. 

25. The Commission concludes that many of the Applicant's proffered benefits or 
amenities are instead mitigation measures put forth in an attempt to ameliorate the 
potential negative impacts that the proposal would have on the surrounding 
neighborhoods. 

26. The Commission concludes that replacing an existing grocery store and retail with 
an expanded grocery store and slightly less retail space than previously existed doe·s not 
qualify as a public benefit or project amenity under the standards of §§2403 .. 33336-
2403.8. 
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27. The Commission concludes that comgli~ce with the Comprehensive Plan is 
required by law and therefore does not qualify as a public benefit or project runenity. 
Although the project is consistent with some Plan policies, it is inconsistent with the 
Future Land Use Map and various other Plan policies including Plan Map and text 
provisions that give clear guidance as to the land use plan for the MW Overlay District. 
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FACSIMILE TO ZONING COMMISSION 

TO Fax Number (202) 727-6071 '-

FROM: CPCA, WNNC, 
3300 block of Idaho Party, Ordway Street Neighbors .Association. 

DATE: June 1, 2009 

John B. O'Sullivan 
1200 New Hampshire Ave. NW, . 
Suite 300 
phone: 202 974~5610 
fax: 202 974-6710 

OCI ·278:524.01 
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To: Sharon Shellin r;. 

,;'~ i ~· ~ .. l ",'". 

From: Nancy Mac Wood 

Date: June 1, 2009 

Re. ZC Case No. 08-15 

Sharon, 

One of the parties in above referenced case asked me to fax the Decision portion of the 
Findings of Fact/Conclusions of Law because they don't have fax capabilities. 

Nancy 

PS I think they are faxing the remaining portions through another fax system. 
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DECISION 

In consideration of the Findings of Fact and Conclusions of Law contained in this Order, 
the Zoning Commission for the District of Colwnbia RESERVES DECISION on the 
application for consolidated review of a planned unit development for Lot 183 in Square 
1920 and Lots 1 and 2 in Squarel920-N. Decision on this PUD is reserved pending the 
following actions by the Applicant: 

l. The Applicant shall redesign the North Block building by removing not less than 
two floors of the height of the proposed building. 

2. Not less than 1 0% of the residential units of the North Block building shall be 
reserved as affordable housing during the existence of the PUD. The percentage of 
affordable housing in each C-2-A building on the Applicant's C-2-A property shall be in 
a ratio reflecting the percentage of total housing in each building on the PUD'S C-2-A 
property. 

3. Adequate parking shall be provided on the North Block for the North Block 
building's commercial and residential uses. 

4. The Applicant shall redesign the South Block in order to ensure that all loading will 
be performed on the Applicant's property and will not increase the burdens on the public 
alley on Macomb Street. 

5. The Applicant shall redesign the South Block in order to ensure that the location of 
any loading access driveway or loading facility will not result in an unacceptable impact 
on the neighborhood including the existing single family residences in the vicinity of the 
PUD Site. 

6.. Any Certificate of Occupancy for any commercial user of the PUD shall contain a 
condition that the users will conduct loading and unloading only from their loading docks 
and only in accordance with the provisions set out in the findings of facts and conclusions 
oflaw. 

7. The Applicant shall conduct meaningful meetings with DDOT, OP and the 
Opponents to resolve the issues addressed by this order. 
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FACSIMIJ .F. TO ZONiNG COMMISSION 

TO F1u Number (202) 727-607f2.. 

FROM: U'CA,WNNC, 
3300 bloek of Idaho 'Party, Ordway Strt\et Neighbor~ /\.ssoei'a:tton. 

DATE: June l, 2009 

]()hn H. O'Sullivan 
1200 New Hampshire Ave. NW, 
Swte 300 
phone: 202 974-5610 
fax: 202 974~li710 
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FACSIMILE TO ZONING COMMISSION 

TO Fax Number (202) 727·607/ '-. 

FROM: CPCA, WNNC, 
3300 block of Idaho Party, Ordway Street Neighbors Association. 

DATE: June 1, 2009 

John B. O'Sullivan 
1200 New Hampshire Ave. NW •. 
Suite 300 
phone: 202 974r561 0 
fax: 202 974-6710 

DCI -278524.01 
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