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PROPUSED FINDINGS OF FACY
Submitted by Cleveland Park Citizene stug;u n, Q_l;dey Street Nejghhoys.
Association. 3300 Block of Idaho Party, and Wnca in-Newark Neiglihoih
Coalition

Executive Summary

As rellected in the Findings of Fact and Conclusions of Law thut follow, and as well-
suppotted Ly the cxtonsive record of these proceedings, we find the Planned Unit
Development, as proposed and presenied, to be tlawed in the following respects:

s The propased PUD's requests fur zoning reliet are excessive and would
neyatively impact residents and busincsses in the surrounding ueighborhoods .
tHANY 1espests, in such areas as delivery and loading, parking, and troffic
witigation.

»  The praposed PUD's claimed public bencfits and project atnenities do not satisfy
(i PUD rogulation’s evalualion standards and do not justify the extent of zoning
relief being requested.

& The praposed PUD is inconsistent with area-specific provisions of the
Comprehensive Plan Future Land Use Map and related Plan map and text as
shown by the area-specific policies of the Plan.

s The proposed PUD secks the unlawful act of eliminating applicabiility ofithe
Macomb/Wisconsin Nejghborhond Commerecial Overlay 1o the PUD propenties.

»  Despitc years of meetings, the Applicant has not addressed sufliciently
cumimunity concerns nor responted meaningfully 1o the commumity’s efforts to
wark with the Applican.

» Analyscs by the Applicant’s waffic consultant and Office of Planninig and ‘District
Department of Transportation are flawed.

¢ The Applicant, OP and DDOT fuiled to contact or take into consideralion ¢xisting
husincsses adizcent 1o the PUT site or their interests.

s Impuitant conditions of the ANC"s resohition have not been met.

As further desoribed in detail bejow, these flaws are addressed through the following
points of our decision:

1. Pussuantto §1308.3 ol the Zoning Regulations, this matter must be referred 1o the
BZA for considerution as a Spocial Exception pursuunt §1304 and §1308.3 of the
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Zoning Regulations, Nonstheless, we shall provide the Applicant witly guidarice
on a number of issucs,

™

With respect to the proposed superwmarket on the South Block, Apphcant shail
make the appropriate modifications of its plans to: (1) move the Tdako: Avenue
luading facilities nowth, wowards or onto Nowark Street - away from the Ideho
Avenue homes; and (ii) Expand this relocated delivery arex (0 accomimodate-all
new??? South Block loading.

3. Applicant shall minimize spillover onto residential streets and adversg traffic
impacts through addilivual parking, better Joading, effective Transportation
Management Plans, traffic mitigation, snd less residential density by {i) removing,
two floors of North Block apartments to free up parking in the North Block -
garage for commercidl cistomers and employees; (3i) providing adequate lodding
and delivery spaces v the North Block to prevent nse of public space by delivery
trucks; (iii) working with DDOT 1 exclude new apartment residents from
Residential Parking Pesmit eligibility; (iii) providing for substentis! “communiry
parking” -- especially for patrons of existing businesses whose custorers;and
employees have depended for years on Giant's parking lots; preparing detailed
Iraffic Managemeit Plans to conuro) waffic [low, truck deliveries, and parking
manageraent; prepating an effective plan [ur traffic mitigation before any new
project is approved and cscrowing at least $500.000 for mitigarion of
unanticipared impacts, as stated by the ANC as onc of its conditions;

4, The Macomb-Wisconsin Overlay shall remain in place, but as propirsed by-the
WNNC opposition parties, two additioual restaurants in the new development,
having a combined total of approximately 100 fcet of linear frontuge shall be
permitied. '

5. The Applicant shall develop and implemont o plan to atract neighbothoad-
soiving bugincsses, including long-term affordable rents and appropriately
voufigurcd spaces 1o assure (b existing and other local businesses will be able to
lucate in the commercial space: when the devslopment is r.urnpk.tcd

Applications, Parties, and Hearings

I UnMay 18, 2008, the Applicant filed the Application for consolidated review and

approval of a planned unit dovelopment ("PUD") and related zoning map amendment of

the subject property (the "Original PUD Submxssmn“) The subject prOpeity comsists of

Lot 813 in Square 1920 and Lots 1 and 2 in Square 1920-N and is located'along

\SMsu).mnn Avenuc from slightly north of Macomb Street to Idaho Avenue (the 'PUD
ite™

2. The Applicant filed a Followsup Submission on July 21, 2008 a Prehcuring
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Submission on October 24,2008 (lhe "Prehearing Submission”) a Response1o.Questions
prepared for ANC-3C Comumissivacrs on Jehuary 18, 2009, a Supplomental Pre-Hearing
Submission on January 30, 2009 and “Appellant's Respunse to Wisconsin-Newark
Neighborhood Coalition’s April 14, 2009 Brief” (“Appellant’s Rosponse”).

3. The Commission held a sctdown meeting on July 29, 2008, at which the Office of -
Planning recommended that the application be setdown for public hearing bui noted that
there were at least seven issucs outstanding, inchuding details of enviromnental/green
butlding initiatives; clevations of roof struciures, further refinement of wichitecture,
building facades, and materiale; location ol and levels of affordabilily of for proposéd
affordable units; and tratfic and truck management plans, all of whicls it was. wotking 1o
resolve with the applicant. ‘The Commissivn set down the applicarion for public hearing
and the firyt Liearing was scheduled on February 19, 2009. The Commission heid
additional hearings on April 6, 2009, April 23, 2009, May 4, 2009, and May 20, 2009.

4, The Commission determined the partics to the case at the February 19, 2009 public
heuring. Tartics in this case are the following: the Applicant; Advisory Neighborhood
Commission ("ANC") 3C, the ANC within which the Site is located; in suppor,
Advacatcs of Wisconsin Avenue Renewal ("AWARE™); ard in opposition, fmmediate
Macomb Street Neiphbors, 3300 Block of Idaho Avenue, Cleveland Park Cirizens
Assaciation ("CPCA™), Ordway Strect Neighbors Assaciation, and Wisconsin-Newask
Neighborhood Coalition (“WNNC™) (together, the “Oppunents™).

5.  On September 24, 2008 WNNC filed a Petition To Refer Case 08-15 To The: Board
of Zoning Adjustment. On October 16, 2008 Applicant filed a Motion o Disiniss Petition
to Refer Case No. (18-15 to BZA. On Novamber 14, 2008, WNNC filed Petitioners’
Opposition to Applicant’s Motion to Dismiss. Ou Japuary 12, 2009, WNNC filed a
Request for Expedited Consideration and Supplement lntormauon On Junwary 26, 2009,
Applicant filed 2 Supplemental Response of Applicant to Petition 10 Refer Case No. U8-,
15 10 BZA. (Fxhibits 13, 16, 17, 23, 37 and 45, rcspectively.) At the hearing on February
19, 2009, e Commission determined 1o hold the Petition in abeyance wntil its
deliberation of the casc in chief,

6.  The Applicant presented the following witnesses: Phil Peols, of Pillsbury Winthrop
Shaw Pittman L.L.P., representing the Applicant; Richard Heupes, of Streét-Works, LLC;
Martin Wells, of Martm J. Wells urud Associates; and Julia Craighill, of Stéven Winter
Assaciates; and. on rebuttal, Gerald Ienning of Henning Associates,

7. Ward 3 Councilmember Mary Cheh testified in suppont of the Application on the
basis that the PUD iy consistent with sound growth principles in that it is located on
Wiscousin Avenue, a mujor thoroughfare. She also stated that hor olection was 2
mandate for this ype of development.

8.  The City’s Office of Planning (“OP*) and District Department of Transpurtation
(“DDOT”) each testified in support of the pruject,

F.uagq
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9. ANC 3-C was repesented by its new chuir, Annc-Marie Bairstow. Her testimony at
the hearing on April 23, 2009, described thé ANC’s report and yesolution (Ix. - ), which
cxpressed supporl [ur the projeot with eleven conditions including londing dock issues:
and the lack of retail parking in the new huilding that would occupy the block bounded
by Idaho Avenue, Wisconsin Avepue, and Newark Street (the “North Block”) (090425
TR pp. 11-24.) She also testified that the ANC had adopted a clarifying resolution three
days before the datc of the bearing, with no advance notice 1o the public or to-most of the
Commissioners, stating thet it was not the intont of the ANC that the existing
Neighborhoud Commoreial Overlay should interfers with the approval of the PUD .

10, AWARE was represented by Jeffrey Davis and Anne Luvge. Their testimony
reflected unconditional support of the projeet, supparted by tieir view that the project hid
wide community suppert and would be what the community and the city need:

11, Various individuals iestified in support of the project with particular efphasis dn
(heir dosir for an upgraded supermarket and a more vibrant neighborhood shoppirig area,
Former QP Director Bllen McCarthy testified that in hor view the project wasnot
iuconsistent with the Comprehensive Plan for the Nationa] Capital (“Comprehensive:
Plan”™), Uther supporters vaiced more substantial rescrvations, ‘These incliged ANC
Commissioner Trudy Reeves, who cited serious parking concerns and requésied the
Commission to set aside 100 spaces for overnight parking for area residents;
Commiscionet Richard Rothbjum, who cited the inadequacy of the noise studics rolated
to the srocery stare loading dock near existing houses 1 his single-menher distriot;:
Commissioner I.eila Afzal, who cited the luck of on-site commerciul parking spaces.on
the North Block; and Commissioner Nancy MacWood,, who stated that this PULD was
likely to cause serious impacts and that DDOT and OP had not brew responisive in
addressing e likely significant parkiug and loading impacts of the PUD, She olso
testified that the: Applicant has not been willing to meet with residents to nogotiate
resolution ol these and other impacis.

12, Atlarge Councilmember Phil Mendelson testified in uppasition to the Application
on (he hasis that although he favared redevelopment of Squures 1920 and 1920N,'he
opposed the PUL because the Norih Block proposal was for 1 mixed usc project with
moderatc density residential, which would be inconsistent with the Comprehensive Plani*s
law density commercial designation for that block. Mr. Mendelson also testified that
PUDs should remain within the constraints of the underlying overlay, He stated that
approval of the PUD would destroy the neighborhood commercial overlay for the sirea
and set o precedent that would jeopardize overlays elsewhere in the city. ‘Mir,
Mendelson’s testimorny indicated that he had long Familiarity with the
Macomb/Wisconsin zoning sitiation and previous Giant proposals for the site, including
a nurmber of years as Chair of ANC-3C, (090406 TR pp. 248-250 and 256-257)

13. The lmmediatc Macomb Street Neiyhbars, topresented by Frances Sclafani,
testified in opposition to the project with a primary concera about the praject’s impact on
the apartment buslding on Macomb Street immedjasely south uf the proposed South
Black building. She cited light and air issucs for the lower fluor tenants and noise
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disturbances resuhing from locating a truck loading entrance and back-up aiea dircetly
next to and behind the aputment building,

14, CPCA, represented by George 1delson, Peter Espenschied and their unpaid expert
witness, Dom MeGrath, testified in opposition 1o the project. CPCA stated thag it srdéntly
supports an improved grocery store, Its primary concerns include the project’s
inconsistency with the Comprehensive Plan (“Comprehensive Plan™) caused by

numerous faciors, fajlurc 1o comply with the Macomb Wisconsin Neighborhood
Commercial Overlay (*MW Overlay™), und the failure of both the Applicant and GP'to
coraply with their substantive apd procedural commitments under 2 2002 contractual
Letter Agreement among the Applicant, OP and CPCA regarding devclopment of the
subject property,

15, The 3300 Block of Idaho Avenue, represented by Tom Haines and Philip Montalrs,
wstified in opposition 1o the project. The 3300 Block of Idahe Avenue’s primary
concerus include the waffic, noise, and other negative impacts of the project’s propuscd
luading arrangements, particulasly on the South Block adjacent to their residencex.

16.  Thoe Ordway Sweet Neighbors Association, represented by David Isaacs and Dan
Hecker, testified in opposition to the project. The Ondway Strect Neighbors Association:
statcd its support for & modernized supermarket bul stated that its primary concemns
include the project’s impacts on traffic and parking in their residential neigliborhood, as
well as concerns regauding inadequate parking, increased traffic, eliminatiog of the:
overlay, the overall size and density of the projeut and loading issues.

17.  'WNNC, represented by John O Sullivan, John Korbel, and Jim Pickman, testified.
in oppostion (v the project. WNNC staterd iis support for an improved supermarket and &
vibrant Wiscunsin Avenue streetscape bit stated that its primary concerns include -
excessive Laffic impacts; inadequate provision for parking, including the absence of
commercial parking in the North Block building; excess density in the North Block;
unwarkable and intrusive loading dock provisions; inconsistency with the
Comprehensive Plan; the Applicant’s request for relief Gum the provisions of the MW
Overlay, and lack of public benclits and amenities adequate to halance the extent of
rezoming and additional zoning relicf requested hy the Applicant. WNNC'S testimony
included posatble solutlons for its areas of concern, including fixing the South Black
lnading and delivery problems; reducing traffic impacts by additional on site parking and
removing two floors of Nurth Block residential units; excluding now gpartment residents
from rosidential parking permit cligibility; providing substantial community parking at
the Site, particularly fur customers and employees of existing businesses, dnd requiring
an effective waffic mitigation plan. In furtherance of a comprehensive compromise,
WNNC agreed 1o sapport an exception 1o the MW Qverlay to permit two additional
restauranis in (he PUD approximately the size nf Café Deluxe.

18.  Various individuals testified in opposition to the project. These incladed: Alice,
Powers, on the project’s adverse imyact on the 38™ Sireet neighburhood, which she fears
will hecomo a short-cut from the 38" St, entrance and exit  the parking gatage'to and
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from Massachusells Avenuc and the neighborhoods south and west of the PUD; Ninetta
Feldman on the newd to relocate the ¢ntrance tn Giany's loading dock away from hor
home on the other side of Jdaho, to avoid huving over sixty tractor-irailers and smaller
trucks pass her hiouss cvory day; Peter Pastan, owner of 2Amys Restaurant, on the
importance to his restaurant of the Giant parking lot and the MW Overlay, and the
unrealistic assessment of truek activity on Macomb Street; Jay Etta Fecker on, among
other things, incompatibility of the Nurth Block design with (he neighborhood, the
eliraination of planning and zoning protestions and Giant's intentional degradation of its
property; NC Superior Court Chiel Judge emcritus Rufus King on maiptaining the
existing scale of the shopping area; Aun Hamulton on the Applicant’s lack of
responsiv::mss o community concerns and the possible impacts on PUD oconstruction of
the ecunomiic reeession, mcludiug the possibility of demolition followod by delayed or
abanained construction, suggesting that demolition of the South Block not begin unil
financing of South Block vonstnsction is in place. and thal North Block demolition nol
hegiu until South Block constiuctiosn is complete and Nuith Bfock financing is in place;
Diang Olsson, disagreeing with Ms. McCarthy's conclusions as to consistency with the
Comprchenswe Plany several more individuals on the Applicant’s lack of responsivensss
over a long series of comrmunity meetings; Philip Olsson on the need to ensure
accommodation of small busincsses; Tom Grahum presenting visuals showing the
difference between the praposcd heights portrayed by the Applicant’s graplics and the
actual heights of the pruposed project (Bx. _); Ross Ain on, among other things, the
missed opportunitiex [or environmentally- bencficial projcet facilities, the fallacy of the
claim that most of the ncighbors wanted approval without conditions or inadifications.
the false assumptinn that most patrons won't cone in cars, and the claim Gt the
oversized Giunt and residential development is necessary for an economically succpssful
redevelopment, which be said is unsupporued by any financial evidence or eoonomic
analysis; Dr. Wilfred Kohl stating that parking provisions are not sufficient to prévent
spillover unto residential sireets, that the new grocery store is 100 hiy, and that the
Commission should require efforts (v attract neighborhood-serving businesscs with

- afforduble rents; Rick Nash on the cavly offorts by himself and nthers to ¢xpress concerns
over the scale of the project and the impacts on the neighborhood, and the lack of
responsiveness of both the Applicant and OF and DDOT w (hese concerns; Kate
Winodard, who lives at the corner of Macomb St and Idaho Ave., on the cnormous
econumic hatm that the project's luading dock will do to their - and their ncighbors’ house
valucs and quality of life and various individuals concerned, among other things, that the
proposed project would negatively impact the existing neighborhaod shoppma center
renants.

The Proposed PUID Site and Aren

19. The Sil vonsists of Lot 413 in Square 1920 and Lots 1 and 2 in Squahe 1920-N and
consxsts ol approximately 178,236 square feet of land arca, ‘The Site is cwrrently
improvid with a onc-story plus bagement. building including a Giant supermarket, retai)
spave and a rear surface parking lot (Lot 813, Square 1920)( the “South Block”) and, on
(he North Block, o two-story building with stroet level retail, second-sior 'y commereial



JUN-B1-2089 16:585 CHADBOURNE & PARKE
P.a8

space, a separate building containing a bank, and a rear surface parking lot. (Lots 1 and 2,
Square 1920-N). (The Applicant and others described the existing buildings ds one-.to
three-stories, bul that is nat correct. See, ¢.g., Applicant’s Response, p. 3.)

20. The Site is situated in Ward 3 and covers much of the two-block area bounded by
Wisconsin Avenue, Idaho Avenue and a line north of the retail and apartment buildings
on Macomb Strect, NW. The entire Site is characterized by retail and office uses; there is
no existing residential usc on Applicant’s property.

21. The area swrounding the PUD Site includes the approximately 20% portion of the
MW Overlay district not incJuded in the Site; single-family residential zones including
the Cleveland Park Historic District; the McLean Gardens residential complex;
townhouses, a two-story, four-story and eight-story multi-family residential buildings,
and a detached single family home on the ¢ast side of Wisconsin Avenue in areas
designated by the Future Land Use Map for residential use, and one 9-story mixed use
building across Idaho Avenue from the Site built as a Planned Unit Development in an
area designated by the Future Land Use Map for mixed use medium density
residential/low density commercial use. The PUD Site is not a designated historic
landmark nor is it within a historic district; but it is directly across the Wiscensin Avenue
from the western boundary of the Cleveland Park Historic District.

Matter-of-Right Development Under Existing and Proposed Zoning

24, The Site’s North Block is zoned MW/C-1. The Site’s South Block is zoned MW/C-
1 fronting Wisconsin Avenue and R-5-A on the western, rear portion of the fot,

25. The C-1 (Neighborhood Shopping) District is designed to provide convenient retail
and personal service establishments for the day-to-day needs of a small tributary area,
with a minimum impact upon surrounding residential development. (§700.1) I assume
“tributary” is in the statute???

26. The C-1 District permits matter-of-right development to a maximum height of three
stories/40 feet, a maximum FAR of 1.0 and a maximum lot occupancy of 60%. (§§771.1,
771.2 and 772.1.)

27. The Applicant requests expansion of the commercial portion of the South Block,
reducing the R-5-A zone by over half to 25,388 square feet, It requests that all of the
North Block and the expanded commercial portion of the South Block, a total of
approximately 152,848 square feet, be rezoned from MW/C-1 to C-2-A.

28. The C-2-A Zone District is located in low and medium density residential areas with
access to main highways or rapid transit stops, and includes office employment centers,
shoppipg centers, and medium-bulk mixed use centers. (§720.3) It permits development
to medium proportions. (§7204.) The C-2-A District accommodates a major portion of
existing commercial strip developments. (§720.5.)
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29. The C-2-A District permits matter-ofwnght development to a maximum height of 50
feet, a maximum FAR of 2.5 for residential use and 1.5 FAR for other permitted uses and
a maximum lot occupancy of 60% for residential use. %. (§§771.1, 771.2 and 772.1.)

30. Forretail uses in C-1 and C-2-A Zone Districts, one parking space is required for
cach 300 square feet of gross floor area and cellar floor area in excess of 3,000 square
feet. For residential uses in the C-2-A Zone District, parking is required at a minimum of
one space per two dwelling units.

31. Thus without regard to the PUD regulations or the MW Overlay, there are
differences in height (40 feet versus 50 feet), FAR (1.0 versus 2.5 for residential and 1.5
for other permitted uses, and uses (medium bulk mixed use centers are permiited in C-2-
A).

32.  Again without regard to the MW Qverlay or restrictions contained in the
Comprehensive Plan, including the Future Land Use Map, a PUD in the C-2-A Zone
District may have a maximum height of 65 feet and a maximum density of 3.0 FAR, of
which up to 2.0 FAR may be devoted to non-residential uses.

33. The MW Overlay is applicable to all of the Applicant’s lots. The Neighborhaod
Commercial (“NC”) Overlay establishes limitations on uses in the overlay district
including limitations on the ground floor linear street frontage that may be occup1ed by.
restaurants, fast food establishments, prepared food establishments, and similar eating or
drinking establishments In addition, the NC Overlay limits the percentage of the ground
level of the building that may be devoted to banks, loan offices or other financial
institutions, travel agencies or other ticket offices. ‘

34. In addition to the requirements of Neighborhood Commercial Overlays, the MW
Overlay sets requirements for Special Exception proceedings to ensure compatibility with
and enhancement of the primary neighborhood retail function of the commercial area and
to advance the other purposes of the overlay district. Further, the NC Overlay establishes
matter of right beight and floor area ratio (FAR) limits as the guidelines for PUDs.
(8.1303.1)

35. The PUD site accounts for appraximately 80% of the MW Overlay.

The Proposed PUD Project

36. The Applicant proposes to demolish the existing structures and redevelop the
properties on both blocks as described in FF 37-40.

The South Block
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37.  On the expanded commercially-zoned portion of the South Block, the Applicant
proposes to construct a two-story building containing a new Giant supermarket, street-
Jevel retail and second-story commercial flex space or additional retail along Wisconsin
Avenue and, along Newark Street, second-story residential units. The building beight
would be 37 feet/two stories; it would have a 1otal FAR of 1.56, of which 1.43 would be
commercial. Lot occupancy would be 75.5%. Thus for FAR, the building would be in
excess of what is permitted as matrer of right under C-1 zoning but less than would be
permitted under C-2-A. The South Block garage would provide parking for 395 vehicles,
seven of which would be for the 14 resident lofts, and seven to be share by the tenasts
and their visitors.

38.  The Applicant proposes that loading dock access for the supermarket:will be via a
driveway through the remaining residentially-zoned portion of the lot off Idaho Avénue.
The driveway would be located directly across the street from existing single family
residences and adjacent to the abutting single family residence to the south. By the
Applicant’s measurements, the supermarket’s truck turnaround would be located 70 feet
from that family’s house and the loading docks themselves would be 140 feet from the
house. (Ex. A of Applicant’s loading Access Alternative Sheet, May 15, 2009. The
Applicant proposes that loading for the remainder of the South Block commercial
development fronting on Wisconsin Avenue will be accessed from a public alley located
off Macomb Street. Provision for South Block residential loading is not described.
Provision for the Newark Street frontage, including the residential units, will be accessed
from this dock and series of passageways leading to elevators that will connect to this
side of the building,

39.  Onthe residentially-zoned pottion of the South Block, along Idaho Avenue, the
Applicant proposes o construct eight three-story townhouses, with two below-grade
parking spaces for each townhouse,

The North Block

40.  On the North Block, the Applicant proposes to construct a five story mixed-use
building containing street-level retail space and four stories of residential units above,
consisting of approximately 124 units. The project would have a maximum height of 61
feet and a 3.81 FAR, of which 3.06 would be residential and 0.75 would be commercial.
The building would have 75% lot occupancy. By all these measures, the building would
exceed what is permissible under C-2-A as a matter of right. The proposal includes 124
parking spaces, all of which would be reserved for the residential units, twice the level
established by the zoning regulations. These spaces will not be available at any time to
the customers or employees of the North Block commercial space.

41.  The origina] application proposed to include eight percent of the gross floor area,
or approximately 13,184 square feet, for affordable housing. In its rebuttal testimony: on
May 4, 2009, Applicant offered to raise that figure to ten percent affordable housing.
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PRELIMINARY MATTER: PETITION TO REFER TO BZA

42. On September 24, 2008, WNNC filed a Petition To Refer Case 08-15 To The Board
of Zoning Adjustment. Thereafter the Applicant and WNNC filed various pleadings in
opposition and support of the Petition, as set forth in FF 5. At the time that WNNC filed
its pleadings it was not a party, since party status is not determined prior to the hearing on
the application. The Commission did not respond to any of the pleadings. At the hearing
on February 19, 2009, the Commission determined to hold the Petition in abeyance until
its deliberation of the case at large.

43. Section 1308.3 of the Zoning Regulations states that within the MW Overlay
District, on a lot that has 10,000 square feet or more in land area, construction of a new
building or enlargement of the gross floor area of an existing building by 50% or more
shall be permitted, subject to review and approval as a Special Exception by the Board of
Zoning Adjustment (“BZA”) pursuant to the standards and criteria set forth in §1304 of
the Zoning Regulations. The Applicant’s proposal is within the terms of §1308.3. WNNC
states that §1308.3 requires this case to be referred to the BZA,

44. Section 2406.2 of the Zoning Regulations states that an application for a PUD may
be filed in conjunction with a change in zoning for the property involved. Section
2403.11(c) states that to assist the Commission in applying the PUD evaluation standards,
the application must include a table showing the requested relief from the standards and
requirements of development under conventional zoning. Section 2406.2 addresses the
contents of a PUD application, not the authority of the Zoning Commission. Section
2403.11(c) demonstrates that rezoning under a PUD is limited to conventional zoning and
does not extend to requesting removal of an overlay zone, since overlay zones are not
conventional zoning.

45  The Applicant refers to Z.C. Order No. 05-37 to demonstrate that the Commission
has approved removal of a portion of the H Street Overlay through a PUD in the past.
(Pre-Hearing Submission, 10/24/08, pp. 8-9.)

46  The Opponents stated that Order 05-37 treated the H Street Overlay with great
respect and removed the Overlay from about one-third of the PUD Site after careful
analysis pursuant to the criteria of §1304.1, §1305.1 and §1326.1. (Z.C. Order No. 05-37,
January 14, 2008, FF 72-74.) In that case, the Commission agreed with the Applicant that
a unique confluence of site-specific factors meant that allowing the PUD would not be
taken as a precedent, even within the H Street Overlay zone, much less as applied to other
Neighborhood Commercial Overlays. (See Case 08-15 Petitioners’ Opposition to
Applicants’ Motion to Dismiss, November 14, 2008, p. 3.)

47. Section 2405.7 of the Zoning Regulations states that in approving PUDs, the
Zoning Commission reserves the option to approve any use that is permitted as a Special
Exception and which would otherwise require review by the Board of Zoning
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Adjustment. The Applicant states that §2405:7 gives the Zoning Commission authority to-
assume the BZA’s Special Exception review function under §1308.3 not only as to uses,
but also as to other overlay provisions.

48. The language of §2405.7 addresses the BZA’s authority to approve uses as a
Special Exception, but it does not address the BZA’s broader Special Exception function
under the Neighborhood Commercial Overlay chapter of the Zoning Regulations.

49. By letter dated April 26, 1979, the Deputy Corporation Counsel of the District of
Columbia advised the Executive Director of the Zoning Secretariat that the Zoning
Commission could not assume the BZA Special Exception use function under a PUD
when the regulatory language fails to achieve that result.

50. The April 26, 1979 legal opinion precluded the Commission from approving a use
proposed by a PUD applicant because the Zoning Regulations required a BZA Special
Exception and the PUD regulations were silent on the issue.

51. Inresponse to the April 26, 1979 legal opinion, the Zoning Commission amended
its PUD Regulations by adopting §§2405.7-2405.8. (ZC Case No. 79-21.) As-explained
by the Assistant Administrator for Planning and Development in a memorandum to the
Zoning Comynission, the purpose of the amendment was to eliminate the requirement of
BZA review for PUD applications requesting #ses that would normally require BZA
Special Exception approval. The Commission’s amendment to the PUD regulations
could have included all aspects of such an application, but it did not. The Commission
recognizes that the objectives the PUD Chapter differ from the those of the NC Qverlay.
A rulemaking procedure proposing a relevant amendment to the Zoning Regulations
would provide an opportunity for broad public consideration of the interplay of these
Chapters, free from the context of a particular development proposal. And in any event,
the Commission cannot amend its regulations through an individual contested case.

52. §§2405.7 and 2405.8 fulfill the narrow use approval function for which they were
designed and promulgated. However, §1308.3 is not addressed to uses but instead
requires the BZA to review the entire redevelopment proposal as a Special Exception
pursuant to the criteria enumerated in §1304. The Commission finds that §§2405.7-
2405.8 do not authorize the Commission to reserve the option to undertake the BZA
Special Exception review of the redevelopment required by §§1308.3 and 1304.

53. The Commission finds that the Applicant’s other arguments for dismissing
WNNC’s petition are without merit.

54. InZ.C. Order No. 08-08, we approved limited Special Exceptions from certain
requirements of the Georgia Avenue Overlay, but we found that the special exceptions
required compliance with §§1304, 1330 and 3104 of the Zoning Regulations. What is the
significance of this?
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55. The Commission finds that pursuant to:§1308.3 of the Zoning Regulations, this
matter must be referred to the BZA for consideration as a Special Exception pursuant
§1304 and §1308.3 of the Zoning Regulations.

56. Although the Commission has determined that it cannot complete action on this
case prior to BZA review, the following issues are addressed to provide guidance to the
BZA, the Applicant, other parties and individuals who have participated in this case.

INTERPRETING THE COMPREHENSIVE PLAN FUTURE LAND USE MAP,
GENERALIZED POLICY MAP AND DISTRICT ELEMENTS

The Comprehensive Plan—General,

57. Applicant stated in the original submission that the proposed PUD is consistent with
the Comprehensive Plan. They argue that a map amendment rezoning the PUD to.C-2-A
is consistent with the property’s Low Density Commercial designation on the Future
Land Use Map. The applicant incorrectly states that the PUD is also designated Low
Density Residential on the Future Land Use Map. Only a portion of the South Block that
adjoins the existing residential district is designated as Low Density Residential on the
Future Land Use Map. In addition, the applicant lists a number of policies from the Land
Use, Housing, and Economic Development Elements as support for including housing
and/or area bonus densities.

58. The Office of Planning in its report to the Zoning Commission concludes thar the
PUD is not inconsistent with the Comprehensive Plan and specifically notes that the:
North Block is Low Density Commercial and the South Block is split-zoned Low
Density Commercial and Low Density Residential. The OP report cites several
Comprehensive Plan Element policies, as well as the Rock Creek West Element. The
predominant emphasis of the report is that the PUD would provide unmet neighborhood
services, provide setbacks and buffering, reduce parking supply to encourage walking,
provide sufficient loading facilities, and provide mixed use development, architecture
reflective of the neighborhood, and a parking facility that would encourage walking.

59. Opponent parties testified that the Office of Planning was basing its support on a
series of Comprehensive Plan element policies that did not specifically apply:to the PUD
property. They further testified that the Future Land Use Map which was recently
updated did not designate the PUD property for mixed use development or medium
density commercial development, although other nodes on Wisconsin Avenue were so
designated. Since the Future Land Use Map applied the relevant Land Use Element
policies in a fine-grained pattern to each square and lot, it was unmistakable how the
Comprehensive Plan designated future development at this site. The opponents also
testified that listing various Comprehensive Plan policies out of context could not
supplant the directives contained in the Future Land Use Map.
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60.  The Parties obviously disagree as to the appropriate interpretation of the
Comprehensive Plan. (See, e.g., WNNC Statement, 4/14/09, pp. 3-8 and Appendices.1
and 2; Applicant’s Response, 4/20/09, pp. 1-12.)

61.  ANNC submitted an analysis stating that the following basic principles must.
guide the Commission in interpreting the Plan:

a) The Home Rule Charter calls for “the preparation and implementation of
the District’s elements of the comprehensive plan for the national Capital.” (D.C
~ Code §§1-2002 and 1-244.)

b) Consistent with the implementation mandate of the Home Rulé Charter,
the Plan provides that the Zone Map must not be inconsistent with the
Comprehensive Plan Future Land Use Map. (Plan Policy IM-1.3.2, 10 D.CM.R
2504.4.)

c) In implementing the Plan, the Plan states that decisions on requests for
rezoning are guided by the Future Land Use Plan read in conjunction with the text
of the Plan. (Framework Guideline d, 10 D.C.M.R. 226; Policy IM-1.3.3; 10
D.C.MR. 2504.5.)

d) The Plan also states that since the Land Use Element integrates the
policies of all other District elements, it is given greater weight than the other
clements. (Plan Policy IM-1.3.4; 10 D.C.M.R. 2504.6.)

&) The Plan further states that the Future land Use Map carries the same legal
weight as the Plan document itself and its purpose is to “represent the land use
policies set forth in the proposed Land Use Element,” using “standardized colors
for planning maps.” (see 1-246, D.C. Code; Plan Framework Element, 225.1)

62.  Pursuant to the principles set forth in FF 61, above, our decision on Applicant’s
rezoning requests must be guided by the Future Land Use Map, read in conjunction with
the text of the Plan.

Wisconsin Avenue Policy Focus Area

63.  The Opponents argued that although the Future Land Use Map represents the
entire Plan text, the Rock Creek West Element creates two “Policy Focus Areas” and
states that these areas require a level of direction and guidance above the rest of the Rock
Creek West and citywide elements. (RCW-2, 10 D.C.M.R §2310.) The Rock Creek West
‘element names the Wisconsin Avenue Corridor as a Policy Focus Area, (RCW-2.2;-10
D.C.M.R. 2312.) Specific provisions of the Wisconsin Avenue Policy Focus Area include
the following:
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a) The Policy Focus Area text describes the current mix of uses along
Wisconsin Avenue as eclectic, having varying ranges of density. (RCW-2.2; 10
D.C.M.R §2312.2)) It endorses the existing character by stating that the Plan does
not propose any significant change in that policy. (RCW-2.2; 10 D.CM.R
§2312.4.)

b)  The Wisconsin Avenue Policy Focus Area text states that Wisconsin
Avenue’s multi-neighborhood center at Tenleytown and the Friendship Heights
regional center (both served by Metrorail) continue to be opportunity areas for
new housing and new retail. (10 D.C.M.R §231.4.)

c) Consistent with the Plan’s citywide policies for expanding the District’s
housing supply and encouraging in-fill development on vacant or underutilized
sites, the Wisconsin Avenue Policy Focus Area text discusses the presence of
vacant commercial buildings between Jennifer and Brandywine Streets and
encourages a mix of moderate density housing and low density retail uses there,
(10 D.C.M.R §2312.5))

d) Consistent with the Plan’s citywide policies for expanding the housing
supply and allowing mixed use in commercial areas, the Wisconsin Avenue
Policy Focus Area text recognizes the opportunity for additional housing with
some retail and limited office space on the east side of Wisconsin Avenue
between Albemarle and Brandywine Streets as well as at the low density
commercial area north of there. (Policy RCW-2.2.1, 10 D.CM.R. §2312.8.)

64.  We find that the Future Land Use Map accurately reflects the Policy Focus Area’s
textual guidance for future Jand use along Wisconsin Avenue. As directed by the Plan
text, the Map designates Wisconsin Avenue from Tenleytown to the Maryland line,
including the multi-neighborhood center at Tenleytown, for mixed use. The Map
designations fully reflect the Policy Focus Area text’s call for housing in those locations.
These designations in turn reflect and give context to the general housing goals expressed
in ward-wide or citywide policies of the text.

65.  We find it significant that the Policy Focus Area does not call for mixed use in the
Macomb Wisconsin low density neighborhood commercial center.

APPPROPRIATENESS OF MIXED USE AT THE PUD SITE.

64. The Applicant and the Office of Planning state that the proposed PUD is a mixed
use development. (Application pp. vi, 5; Office of Planning Report p. 1.)

65.  The Future Land Use Map does not designate the Macomb Wisconsin commercial
center for mixed use.

66.  The Applicant states that the absence of mixed use striping on the Map does not
preclude mixed use development because such striping is intended to indicate that mixing
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of land uses is “strongly encouraged,” citing 10 D.C.M.R. §225.7. (Appellant” Response,
p-4)

67. Opponents argue that the Applicant misreads §225.7. That section states that
although housing is permitted in all commercial categories, the predominant wse in
commercial districts is commercial. The Plan separately describes the types of areas
where mixed use is encouraged. See 10 D.C.M.R. §225.18. As discussed above,
Wisconsin Avenue from Tenleytown to Friendship Heights fits the descriptions of
§225.18; Macomb/Wisconsin does not. A

68. We credit the Opponents’ arguments on this matter. The Applicant’s reading of
§225.7 would render every commercial district in the entire city a de facto mixed use
zone. This interpretation would tend to nullify carefully drawn plan distinctions and
would be inconsistent with the Comprehensive Plan.

69.  The Applicant refers us to a newly-created Main Street Mixed Use Corridor
category. (Applicant’s Response, 5/20/09, pp. 4-5.) We note that the Land Us¢ Policy
Map designates much of Wisconsin Avenue from Upton Street to the District Line:in the
Main Street Mixed Use Corridor category. (See Map and Legend, WNNC Opposition
Appx. I-D and I-E.) We find that the absence of a Main Street Mixed Use Corridor
designation at Macomb/Wisconsin reaffirms that the Plan does not intend a substantial
residential component in this low density commercial zone.

70.  The Commission finds that the points set forth in FF 57-69, above, show that an
area designated only for low density commercial may include incidental housing but.must
respect the primary neighborhood retail function of the commercial area. (Se¢ §1308.2 of
the Zoning Regulations.)

71.  The Applicant also refers to the Plan’s call for the development of a néw mixed
use zoning district. (Action LU-2.4.C, Applicant’s Response p. 5, n. 1.) No such zoning
districts exists at this time; the PUD application doesn’t include a map amendment to
rezone the subject property to mixed use; and it is speculative whether such a designation
would be not inconsistent with the Plan at the Macomb Wisconsin site.

72.  For all these reasons, The Commission finds that the PUD’s proposed North
Block building would be inconsistent with the Comprehensive Plan.

APPLICANT’S REQUESTED REZONING.

73.  The Applicant makes the following requests for rezoning and relief from zoning
requirements, which will be discussed in FF 74-104__ :

a) Remap the South Block to enlarge the commercial portion of the lot by
reducing the residential portion.
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b)  Rezone the commercial portion of the both blocks by changingthe
conventional zoning from C-1 to C-2-A,

<) Remove the Macomb-Wisconsin Neighborhood Commercial Overlay
Zone from the PUD Site.

Remapping the South Block to enlarge the commercial portion of the lot by
reducing the residential portion.

76.  The Applicant requests that we remap a portion of the South Block of the Site by
rezoning 28,105 square feet from the R-5-A portion to C-2-A. This constitutes a
reduction of more than 50% of the residential zone. (090406 TR, p. 46.)

77.  There was no opposition to remapping a portion of the residential portion of
South Block for commercial use, although there were significant objections to the
consequences resulting from the remapping and the location of the market and its parking
and loading too close to the adjacent houses on Idaho and the apartment building on
Macomb, the loss of light and air to those same residences, and the loss of greenspace as
a buffer.

Rezoning to C-2-A.

78. The Applicant requests that the commercial portions of both blocks of the Site be
rezoned from MW/C-1 to C-2-A.

The South Block

79. The Applicant states that rezoning the (expanded) South Block commercial area as
well as the North Block to C-2-A is necessary to accommodate its proposal of two
mixed-used buildings with ground floor retail uses and upper-story residential uses.
(Application pp. 12-13.)

80.  Opponents state that the proposed development of the South Block can be
accommodated if the expanded commercial portion is zoned MW/C-1 with a reasonable
variance on FAR. They state that Applicant has requested C-2-A zoning for the South
Block in order to generate “surplus” FAR capacity for the PUD to be used on the North
Block.

81.  Because of our conclusion below that the Applicant’s proposal for the North
Block is inconsistent with the Comprehensive Plan and the MW Overlay, rezoning any
portion of the South Block to C-2-A to generate an unused surplus to accommiodate the
North Block proposal would circumvent the intent and purposes of the Zoning
Regulations and result in action that is inconsistent with the Comprehensive Plan.
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82. We find that it is not necessary to rezone the South Block portion of thie PUD to C-
2-A in order to accommodate the PUD proposal for the South Block.

83. Because we find that the South Block building is generally consistent with existing
MW/C-1 zoning, we find that it is not necessary to defer approval of the South Block
portion of the PUD pending review of the North Block proposal, if the South Block
proposal is otherwise justified.

The North Block

84. The Applicant states the low density commercial North Block may be rezoned to C-
2-A because the C-2-A zone may describe Low Density Commercial or Moderate
Density Commercial Use. (Application, 5/15/08, p. 22.)

83. In support of this proposumn former OP Director Ellen McCarthy testified that
because either C-1 or C-2-A zoning is appropriate for low density commercial
development, any development that is permitted in 2 C-2-A zone is compatible witha
Future Land Use Map designation would qualify as low-density commercial. She also
said that she did not know if the proposed North Block building was within C-2-A
matter-of-right parameters.

84. The Opponents agree that the C-2-A zone may be applied to Low Density
Commercial or Moderate Density Commercial areas, but argue that the double role of the
zone district does not mean that the Comprehensive Plan s low density and moderate
density designations describe identical levels of development. Specifically, they argue
that remapping to C-2-A is not permitted if it would conflict with the guidance of the
Comprehensive Plan for a particular area. They point out that zoning on Wisconsin
Avenue is not manolithic, but is block-by-block, depending on proximity to Metrorail,
surrounding development, and other factors. They state that a five-story building such as
the Applicant proposes for the North Block would conform to the Comprehensive Plan’s
Moderate Density residential or mixed use category but not the low density commercial
applicable to the North Block, and is therefore inconsistent with the Comprehensive Plan
Land Use Map for the PUD area. (See discussion of Wisconsin Ave. Policy Focus area,
above.)

85. In other words, the Opponents attack the Applicant’s and Ms. McCarthy’s arguments
as false logic, saying in effect that although some (matter-of-right) C-2-A buildings might
be consistent with the low-density commercial designation, some are not; and in
particular this one, which is moderate-density mixed use and which exceeds the matter-
of-right allowances for C-2-A, cannot be reconciled with the low-density commercial
designation and thus is inconsistent with the Comprehensive Plan. See the testimony of
CPCA expert witness Do McGrath and Diane Olsson.

86.  CPCA wimess Peter Espenscheid argued that the North Block propesal was
inconsistent with the Comprehensive Plan for another reason: a single building that is
five stories high (the proposed North Block structure) cannot be viewed as consistent
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with a description in the Comprehensive Plan that low-density commercial consists
primarily of one- to three-storey buildings. The Commission agrees.

87. We find that the Applicant’s statement that the rezoning is necessary to
accommodate the PUD proposal is not of itself a sufficient justification for a PUD
rezoning. First, the proposal must not be inconsistent with the Comprehensive Plan.
Second, it requires careful review of the nature and extent of the corresponding public
benefits and project amenities offered by the PUD, which we discuss below.

88. We find that the Applicant’s statement that the rezoning is necessary to
accommodate the project’s propased residential uses (Application, p. 13) is not tenable
for this area since the size and scale of the residential component are inconsistent with the
Comprehensive Plan Future Land Use map designation of the Site for low density
commercial use.

89. In view of our findings respecting the size and scale of the PUD’s proposed North
Block building we find that decision on rezoning the North Block pertion of the PUD
should be postponed pending revision of the PUD proposal for the North Block.

Removal of the Macomb-Wisconsin Neighborhood Commercial Overlay from the
PUD Properties.

90. The Applicant requests that we completely remove the MW Overlay from all of the
PUD properties. (e.g., Pre-Hearing Statement, p. 9.)

91. As discussed in the Preliminary Matter, above, and stated at Conclusion of Law
below, the Commission does not have power within a PUD to grant the Applicant’s
request to remove the MW Qverlay from the PUD.

93. The Applicant states that removing the MW Overlay is consistent with the intent
and purpose of the Overlay because the PUD process provides the public review of large
developments otherwise called for by the Overlay; the project will advance the goal of
preserving and enhancing neighborhood shopping centers and will conform to key
provisions including ground-floor retail and service uses and elimination of curb cuts and
driveways along Wisconsin Avenue. (Pre-Hearing Submission, 10/24/08, pp. 9-10.)

94. Specifically, the Applicant states that the proposed PUD would continue to protect
and enhance the Macomb-Wisconsin commercial area because it will likely provide at
least 50% of the gross floor area as ground floor retail and service establishﬁénts; will
not allow more than 20% of the ground floor area to be banks, financial institutions, etc.;
will limit restaurants, etc., to 20% of the PUD commercial frontage; it will not have
Wisconsin Avenue curb cuts; and it provides for public review of this large scale project
through the PUD instead of §1308.2. The Applicant concedes that the proposed project
requests relief for an additional 11 feet of North Block building height and substantially
greater FAR for the North Block than would be allowed as a matter of right even if its
property is upzoned, whereas §1305.1 of the Overlay chapter requires matter-of-right
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height and FAR limits to serve as guidelines'for the PUD and §13042 requires:that
Special Exceptions under the Overlay must not exceed the Overlay District’s height and
FAR limits.

95. The Office of Planning Report states that the PUD would be consistent with the aim
of the Overlay. (Report, 2/9/09 p. 10. However, OP acknowledges that the PUD could
not be built under the Overlay.

96. The Opponents state that the Applicant’s offer to limit restaurants, etc., in the PUD
to 20% of the PUD’s street frontage to would result in up to 300 linear feet of restaurant
frontage, or up to six more restaurants assuming an average street frontage of 50 feet.per
testaurant; these new establishments, in combination with restaurants already operating in
the MW Overlay District outside of the PUD, would provide for a total restaurant
frontage substantially in excess of the Overlay limits. (WNNC Opposition Statement
4/14/09 (“WNNC Statement™), pp. 13-17.)

97. Opponents also state that removing the Qverlay would remove the MW district’s
current ban on fast food establishments, which, they state, often result in increased litter
and other undesirable impacts. (WNNC Statement, p. 16.)

98. Opponents state that 2adding up to six more restaurants to the zone district could
change the local retail-oriented commercial center into a major dining and entertainment
destination district, contrary to the Comprehensive Plan Future Land Use Map and Policy
Map designations. (WNNC Statement, p.15.) They propose instead a limit of two new
restaurants in the Overlay.

99. Opponents also state that removal of the Overlay from the PUD area would
effectively destroy the entire MW Neighborhood Commercial overlay zone becanse (a)
the PUD Site accounts for 80% of the entire MW Overlay area; (b) the remaining portion
of the overlay is dominated by restaurants, and as a result that remaining portion wonild
be thrust vastly out of compliance with the Overlay’s 25% limitation and (c) with so little
arca remaining in the MW/C-1 Zone District and in light of the extent of Overlay
noncompliance that would result from removing the PUD’s portion of the Overlay,
owners of the remaining properties would have a strong case for asking the Zoning
Commission to change their zoning to C-2-A and eliminating the MW Overlay
altogether. (WNNC Statement pp. 16-17.)

100. Opponents state that eliminating the MW Overlay from the PUD would be
inconsistent with the Rock Creek Element of the Comprehensive Plan, which recognizes
the value of neighborbood commercial overlays in protecting Ward 3 neighborhoods and
calls for consideration of additional overlays to ensure that new development “is
responsive to community concerns about building heights, buffers, and transitions
between uses.” (WNNC Statement, p. 14; Action RCW-1.1.A, 10 D.C.M.R §2308.17.)

101. Opponents concur with Councilmember Mendelson’s statement that removing the
Overlay by the PUD process would destroy the neighborhood commercial overlay for the
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Macomb Wisconsin area and would set a preécedent that would jeopardize overlays
elsewhere in the city; and that even where there is a change in 2oning, the PUD must stay
within the matter-pf-right parameters of the underlying zoning.

102, We have neyer awarded to a PUD a complete waiver of the provisions of an
applicable Overlay District. In cases where we have provided any relief from specific
Overlay requirements, we have applied the criteria of §1304.1, including the eriteria of
§1304.1(b) as to the exceptional circumstances relating to the property itself or to
economic or physjcal conditions in the immediate area which justify the exception or
waiver, and we have been mindful of the requirement of §1305.1. (See, ZC Order No. 05-
37, 1/14/08, FF 44, 48, 49 and 72-74, and ZC Order No. 08-08, 7/14/08, FF 27 and 48-54,
especially FF 51 j In ZC Order Noa. 05-37, we stated that the order was not to serve as a
precedent in other decisions.

103. The Applicant has not provided information pursuant to the Overlay criteria.

104. We find that removal of the MW Overlay from the PUD Site would notbe
consistent with the intent and purpose of the Overlay. We find that it fails to' comply with
the Overlay in the following respects:

a) The proposed PUD does not use the matter of right height and FAR limits of
either the s:xisting C-1 or the requested C-2-A zoning as guidelines for the PUD,
contrary to §1305.1.

b) The proposal to limit restaurants, bars, etc. to 20% of the linear street frontage
would allow a total linear footage in the MW Overlay District substantially in
excess of the MW Overlay’s limitations, contrary to §1302.5.

¢) The p.Toposed PUD does not include the MW Qverlay’s exclusion’of fast food
establishments, contrary to §1302.3.

d) The ;goposed PUD does not respect other C-1 use limitations in MW
Overlay, contrary to §1302.3.

e) The proposal does not satisfy the criteria of §§1304.1.

f) Remoyal of the Overlay from the PUD properties would have a‘grave impact
on the remaining Overlay and would likely lead to its elimination, contrary to
§§2400.4, p403.3 and 2403.4.

g) Removal of the Overlay would violate the intent and purposes of the Zoning
ch}xlations and result in action that is}nconsistent with the Comprehensive Plan,
in violation of §§2400.4, 2403.3 and 2403.4.
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APPLICANT’S REQUESTED RELIEE FRUM ZONING REQUIREMENTS.
105, "Ltic Applicans reguests the following retief from zoning requirements:

a)  Relief from C-2-A matter of right height «nd FAR rcquirements.

~ e

[

b) Relief fram lut oooupancy requirements.

c) Relief iom requircments reparding the location and amount of North
Block commnercial parking.

d)  Rolicf from requirements reganding the number of commercial parking
spacey ul the PUD Site.

€) Relief from loading requiremunts for the North Block.
f) Relicf from loading requirements for the South Black.

¥) Relict trom requiremenix mohibiting a commercial loading dtiveway
through a residential zone,

h) Relief from requirements regarding the size of curh cut.
1) Relief from requirements regarding roof structures
i Relief from the prohibition of separste principal bnildings on a'single fot.

k) Relief from the: b, to single-family townhouses as a permuited new
residentiel development in this zoning category (application, p. 11).

Requested relief from ("-2-A jmattey of right beight and FAR requircments.

106. Inaddition to Tequesting that all of the Site’s conunercial zone be expanded and
that all of the commercially-zoned portion of the Site be (ezoned trom C 1 10 C-2-4, he
Applicant requests PUD rclicf from C-2-A matter of right Zoning,

107. As siated above, the moximum development flexibility that we may au'thonze in the
C-2-A zone disuict provides a he1ght of 65 feet and FAR of 3.0 including up (02,0 FAR:
commercial. (§2405.2.) We may increase (hese limits by up to 5% under appropriate
cirimstances, (§2409.3,)

108. Insupport of its request, the Apphv..ant statcs that the FAR of ihe vveiall PUD
including the North and South Blocks is 1.99. However, the propused huﬂdmg for the
North Block would Liave: a total FAR of 3.81% with a residential FAR of 3.0p. (Prs-
Hearing Submiital, 10/24/08, Appendix 8.)
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109. In support of ite request, the Applicant states that construction of the grocery store
would not be foasible without the full proposed multi-family residential component.
Anplicant states that Project expenses beyond those of a typical grocery store ificlude ten-
inch caliper trees, green roofs, Smartcars and 30 parking spaces. (2/19/09 IR p: 201.)
The Applicant also cited the costs of structured parking wil urban architecture..(5/20/09
TR pp. 82 ¥3.)

110. The Applicant scknowledged that a Jarge tree sive is needed in mitigation of the;
ldaho Avenue loading dack. (0V0520 TR pp. 40-42.)

111, The Applican! declined the Opponents® request for the Applicant’s pro forma data
that would support ity economic feesibility claim. (090520 TR p. 83.) The Applicant
states that it is imder no indcpendent regulatory obligation to provide its finuncial
analysis of (he project, (Applicant’s Response p.17.) We coneur with the Apphcant in
this regard, but note that since the Applicant heats the burden of proof in (his pmcccdmg
(see Conclusions of Law _), it takes thiy position at its own risk,

117 The Applicant states that the pruject would be compatible with the Lieight, mass and
scale of swrounding buildings.

113 The Applicant alsy states that existing housing stock in the urea may not be
sulficient to sustain the local commercial center. (Applicant’s Response, p. 10.)

114. The Opponents state that (e height and scale of the propused North Block building
wre excessive and are inconsistent with the Comprehensive Plin, as discusscd extensively
above,

115 The Opponenis state that the presence of taller residential buildings in the
residentially-zoned arcus in the vicinity of the PUD Site are not 2 Jusuﬂcauon for
perminting 8 PUD project that is taller than permitted! by the Comprehensivé Plan and the
Neighborhood Commercial Overlay.

116. The Oppounents state that the Plan's Puture Land Use Map designates the MW
Overlay area us low density commercial and (he Land Usc Policy Map designates the
MW Overluy area as a ncighborhood commenrcial center. (WNNC Statement pp. 4~ and
Appendix I, Comprehensive Plan maps and logends.)

117. Qppopents note that the Future Land Use Map states that the commoy feature of
low density commercial areas is Uat they arc comprised primarily of onesity three-story
huildings. (Legend, Future Laud Ulse Map,) The description states that e prcdommant
uses are retoil, office and businesses. Tt docs not indicate that residential use is
appropriate,

118. Opponents furilic: state that the Comprehensive Plun Tmplementation Element
states that decisivus on requests for rezoning shall be poided by the Future Land Use Mip
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tesd in conjunction with the text of the Plan. (Implementation Blement, p 25-65:WNNG
Starement Appendix II, p. 2.)

119. In examining the Applicant’s proposal for the North Block huilding in the context
of the Comprehensive Plan, Oppopents state the following (WNN C Statcment pp. 4:6;
snd Appendix 1}):

a) The Future Land Use Map containg a specific streot grid and functions o
prescribe desipuared land uses on a bloek-by-block basis.

b) The Plan siates that densities within any given area on the Futuré Land Use
Map reflect all contiguous properties on a Block. (Framowork Element
Guidelines for Using the Generalized Pulicy Map and the Future Land Uss Map,
Y 10D.CMR. 226.)

v) Since the Applicant’s propusad five-story building would be the unly biilding
on the North Blook, that block could not satisfy the description of “primarily-onc
tw three story” buildings and would therefore be inconsistent with the guidance of-
the Future Land Use Map.

d) Tho North Block buflding's pioposed 3.81 FAR and 61 fool bigh building are
inconsistent with the Future Land Use Map.

¢) Treating the (wo-blnck arca as a oonsolidated PUD under the zoning
regulations does not exense compliance by each block with the Compichensive
Plan Future Land Use map.

f) Acceptance ol the theory that a five-gtory building is acccptabls in a low,
density area becauss C-2-A may correspond ta the Plan’s low dmmtv des:gnanon
would reverse the Plan/zone hierarchy and unlawfilly allow zoning limits to
define the Plan’s density categories.

g) The Office of Planning recognized that in this.casc the Future Land Use Maps
conteruplates only a small retail, office uud service distriet with one to thrée story
buildings, not large business districts (hat the samc Jow-density commercial
designation might indicate for other areas. (090406 TR pp. 10-11.)

120. The Opponents also state that the requested height and density of the proposed
Narth Block building would resull in unacceptable negative traffic and parking iinjacts
on the surrounding neighborhwod, cantrary to §2403.3, for the following redsuns:

a) Unacceptable negative impacts are likely 10 occur becauss the large number:
of residential units will gencrate traffic from the residents and from their visitors;
workmen, utc.

P.o4
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b) ln addition, ynacceptable negative impacts arc likely to occur becuuse the
Applicant proposes to exclude all cotimcreial tenant and patron patking from the
building, despite the building’s 30,799 syuare feet of ground floor relail space.

121, The Oppnnents state that the PUD Site is not Motrorail oriented, since it is
approxiruately one mile from the closest twn Metrorail stations. (090504 TR, 1. 122.)

122. The Opponcnts state that the negative impacts from the North Building. aro not
capable of being mitigated valess the height and density of the residential componeit'of
ihe luilding arc substantially reduced.

123, The Opponents state thar reducing the height of the North Building by two floors
would decrease the height and density of the proposed building, would tiring the projéet
more into line with the Comprehensive Plan Future Land Use Map definition of low
density commercial, would reduce the demand for fesidential parkiug spaces in the
huilding’s garage and would substantially alleviate the proposed building’s negative
impacis on the neiphborhuwd.

124 Asg noted above, Tom Graham. an individual testilying in opposition fo the project,
introduced graphic waterials domonstrating that the actoal height of the PUD buildings
including the North Black building would substantia)ly exceed the heights portrayed:by
the Applicant’s grapbic depictions. Since Applicant did not attempt to rebut or conies|
Mr, Graham's testimony and oxhibit, and Applicunt hears the burden of proof, we must
conclude thal Mr. Graham’s depictions were the more accurato.

125. We find that the Applicant failed to supply pro forma data or any othérsufficient
credible: information in support of its claim that. the PUD would not be feasible withicur
the full residential component and has therefore failed to satisty its burden of pruof under,
§2403.2.

126. We find that the sbsence of an independent regulatory obligation to prijvide
financial analysis does not relieve the Applicant from the § 2403.2 regulatory busden of
proof requircment to present facts in support of its claimed economie justifiuatios for the,
scale of the PUD.

127, We find that the proposed Narth Duilding’s 61 -foot height and 3.81 FAR excécd
the guidance of the Comprehensive Plan Future Land Use Map read iu ceinjunction-with
the text of the Comprehensive Plan and the C-1 and C-2-A Develupment Standards of
§2405.2 of the Zoning Repulations.

128. We find that the proposed five story, primarily residential North Block. building is
Incopsistent with the low density commercial land use desiguation of the 2006
Comprehensive Plan Future Land Use Map.

129 The Applicant acknowledged ihat there ave alroady a number of thousands 'of
residential units in the neighborhoud. (190219 TR 174.) According to the party in
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support, censns figures show that the population within a one-mile radius of the Site is
slightly uver 40,000. (090504 TR 39.) We find that reducing the number of proposcd
Nortl: Rlnck residential uaits from the proposed 142 units 1o some lesser quantity will nét
ofitself jeopardize the success of the commereial portion of the projeut fiom a customer
staudpoiat. -

130. We suggest that the Applicant engage in serious discussions with the Office of
Planning and Opponents in an effort to modify its North Block proposals in a manner’
consistent with these findings.

Reqyested relief from lot necupapey requirements.

131.  The lot occupancy of the portion of the PUD's commercial zone buildings
devoted to residential use is approximately 75%. For the: commoreiaf portion éfithe Site]
the Applicant requests 1elicf from the C-2-A. zoning resprirement that the maximu ot
occupancy in the purtions of the building devoted (o residential use is limited v 60%:

132.  The PUD application filed May 16, 2008 offered to set aside 8% of (i gross tloor
area devoted ta residential use, or approximutoly 13,184 square feet, as alfordahle
housing. At the May 6, 2009 hearing, the Applicant raised this offer 10 10%.

133, On May 15, 2009, the Disuict of Columbia proposed inclusionary zoniag (“I2")
regulalions that require hxgh—nse developinents to provide 8% affordable housing and:
low-rise devclopments to provide 10% affordable bousing.

134.  The proposed IZ regularians include provisions controlling administration of the
affordable housing.

135.  ‘lUhe Applicant’s initial uffer of 8% atfordable hovsing ix the minimum amount
that would be required by IZ for 2 high-rise project. Its revised offer of 10%:is'the
minimum amount allowed fos low-risc developments and uuly 2% morc than the
minimum that would be reyuired for a high rise development. The application: does:not
address issues of administration of its affordable housing units.

136. The Applicant testificd that the location of affbrdable housing would be uniformly
distribuled in the North Block building 1o the extent possible. (090219 TR at 144.) The
Applicau( was not able to address the size of the units, (090219 IR at 158.) The
Applicum did not address the duration of e affordablc housing.

137.  The Opponents state that the Apphcant is secking  permanent increass in the

pgugr.t’s F'AR but has only offered 1o maintain affordability for 15 years. (000’504 TR
168

138.  The proposed 1Z regulations arc not yet in effect. Therefore, if the Applicant!
Ppresents us with 1 Novth Black proposal consistent with our findiugs in this case and
requests and ubtains 2 waiver pursuant to §2405.4 to allow 75% lot occupandy on the
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North Block, such waiver will constitute a zoning flexibility award under the PUD
rcgulations rathey thaw an automartic entitlement under-the IZ regulation. As such, we may
impose conditions pursuant o §2408.6.

139,  We find that if the proposed 1Z regulations become effective as they were
proposed or: May 15, 2009, the PUD's proposal to offer 10% of the gross floor area of
the residential portion of its building for affordable housing 13 the minimum level that the
regulations will require for low-rise developments and cxoeeds the minimum required
levels for high-rise developments by only 2 percentagc points..

140. We find that provision of affordable housing despite the absenci: of any rcgulatory
requirement warrants granting the Applicant’s request for @ waiver so as to allow /5% lot
veenpancy by an appropriate Nurth Block building. As conditions uf this award:

a)  The Applicant shall submit o detailed description of the location within the
project of the affordable housing units, whicl shall be uniformly
diswibuted on all floors and all areas of the North Dlock building;

b)  The affordable housing units must be of a vize and quality comparable Lo
the projrct’s other residential units;

<) The project’s atfordable housing units shall be mansged in accoriane
with the rulcs set forth in the Inclusionary Zoning regulations poblished in
the D.C. Register on May 15, 2009, and

d) The project shall maintain 10% affordable housing for whe duration of thc
PUD.

141.  We find that relying on the PUD"s affordable housing offer as 4 basis for
expanding lot occupancy in excess of mitec-of-right zoning requirements precludes
reliance on the same element as a public benetit or amenity to supporl additional refief.
(See ZC Commission Order 943, Downtown Development Overlay District Final
Rulemaking, July 26, 2001, p. 4, where we declined to provide (hata 0.5 density bonus
could be eligible for transferable devclopment rights since the density bonus atready
constituted a development incentive.)

Relief from Requirements Regardiug the Location and Amount of Commercig)
Baglsing.

Relicf from requirements regarding the location and amount of cunumergigl parking
for the North Block.

142.  Applicant requests rclicf from requirement of §2100.1 (liat all buildings erected
on or after May 12, 1958 must be provided with parking spaccs to the cxtent specified in
§2101 except as provided by §§ 2102-2108.
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143, Applicant requests approval to locate in the South Block garage the commervial
parking spaces required to be in the North Bidek building. The Applicant states that such
appraval is ordinarily granted as a speeial exception under §2116.5. 'Lhe Applicant desies
tliat this proposal would adversely impact residents of Ordway Streot east of Wisconsin
Avenue or street parking elsewhere in the immediare area of the PUD.

144, Ihe Ordway Sirext Neighbors opponents of (s project stated that locating North
Block commercial parking at a point remote from the North Block will lead pairims of
the North Block commercial tenants to tend to park in front of their homes on Qrdway
Street, particularly if a stoplight is installed at Wisconsin Avenue and Ordway, making it
easier and safer o access the cast side of Wisconsin Avepue, They also courend that
traffic on Ordway Strect will increase as drivers proceed down the sweet loaking for
parking,

115. By leuer to the Commission dated May 19, 2009, two opponents of the projcet
disagreed with the Applicant’s statement (hat approval to locate required purking in'a
separate building’s parking, garage is ordinarily granted under §2116.5. They statcd that
the sewiion is limited to allowing acoessory open (Surface) parking, and provides that,
open parking may be located anywhere: an the lot or elsswhere by special cxeeptionif it
meels the critcria of §2116.6. In addition, §2116.7 establishes (hat in granting v §2116.6
special exception for the location of apen parking spaces, parkiug on adjacént lots or lots
separated only by an alley is preforred.

14G. By letter hand-deliveredl 1 the Commission on. May 20, 2009, thé Applicant does
nat contost the opponents” Muy 19, 2009 conclusions that §2116.6 docs not authorize
accommodating required Novth Block commercial parking spaces in the Sourh Block
garage.

147.  Wefind thal §2116.5 dots not provide 2 legal basis for allowing the Applicunt to
locate required Nor(l« Black commercial spaces in the South Block building undergriund
garage.

148. The opponcuts’ May 19, 2009 lewer also slater! that §708 and §730 of the Zbriing
Regulations prevent the Applicant from locating its North Block commereial purking in
the South Black garage. Those sections permit the B7ZA, by special exception, tu alfow
accessory parking spaccs on o separate Jot in C-1 and C-2 zones, respectively. Hriwsver,
they require that the separate lots must be within the same square.

149. Dy its letter of May 20, 2009, the Applicant docs not contest the oppaients’ May
19, 2009 conclusions that §703 aud §730 do not provide 2 legal basis for allowing
accessory parking spaces 1o be locared in a soparate square.

150.  We find that since the PUD North Block building is located in Square 1920-N and
the South Block building is located in Square 1920, the reruirements of thoe sections are
not met. We thercfive find that §708 and 730 do nol allow requircd North Block.
commercial parking to be located in the South Bluck garage.
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184. By its letter of May 20, 2009, the Appiicant shificd its reliance 1o §2403:8 to
justify its effort 1 locate North Block commercial parking spaces in tie South Black
garage. The Applicant’s lotter admits that §2405.6 statos that off-swreet parking spaces
and loading herth facilities must be provided as otherwise prescribed in the Zoning
Regulutions. Tlowover, the Applicant points out that the Section goes un ta say thiat “The
Conuuission may reduce the amount ol such facilities dspending vn i uses and the
location of the project.”

152 Applicant's substitute argument raises two questions. Firsi, is the suthority to
approve a request for a reduction in the amount of "such facilities" limited to Ioadmg
besth facilities, or does it also cover off-strect parking spaces? We find that §2405.6; by
its express terms, allows & reduction in loading berth facilitics, depending on whiere the
project is located and the uses of the project, but not parking spaces, which we do not-
belicve are "facilities.” We further find that §2403.6 refers to the location and 'uses of itig
project. It does not refir ta the location and uses of the required parkimg spaces, and it
does not authorize us to allow required parking (hat snes not comply with apphmblc
Zoning Requirements relating to the location of (he spaces. We pote in this connection
that the Applicant’s PUD application referred to §2405 6 in connection with ils’ chueit to
reduce the nutnber of off-street parking spaces but 1ot in connection with chauging their
location, as W which the Applicant relied sulely on §2116.5. (Application; May 16, 2008,

p. 10.)

153.  Further, cven it §2405.6 did empawes us to grant o reduction in the namber of
parking spaces below the amount otherwise prescribed in the Zoning Rrgulahons it
wunld be reasonable for us to grant 4 reduction to zero (as proposed by the Applicant)
only i (1) we actually believed thers will be no need for zny spaces for the coployees
and customers of the North Block retail beoause there is epough un-street pax'kmg 10
secommodate these uses without an adverse impact on local residents; or (2) we in fact
recognized the availability of tie South Block parking. We cannot in good fatth adopt
the former proposition; and the latter would mean permitting the Applicant to do
indircctly what it cannol do directly, viz., rely on substiwte parking in a different square.
(And even if this wege permissible, we would be left with il practical question of what
will bappen {f and when the North and South Blocks are under differont ownerstup )_We,
therefore find thut there is ne authority in the Zumng Regulations for us to allow the PUD’
w locate required North Block commercial spaces in an vnderground garage on a
separate squars from the building where the spaces are required to be located, and no'
lawlul and reasonable basis for allowing North Block commercial parking to be veduced
{0 20,

154.  We find that §2405.6 allows us ta reduce the amount of commercial: ‘purking in

the North Bloek, se long as the calculation docs not impermissibly rely on Saitth Blaek
garage parking. The Applican( ivay advisc the Commission as (v the amount of
commercial parking spaces thet it belicves will adequately serve the commereial patrons
and employees of the North Block commercial tenants. Iis conclusion should ‘consider the
anticipated uses of the North Block retail space and the importance of protecting the'
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Ordway Street Nelghbors and othor surrounding neighbothoeds from spitlover parking:
attributable to the North Rlock commercial tehants. In (Lis regard, we note that the
Applicant stated that « new traffic signal to be located at the comer of 1daho, Wisconsi,
and Urdway would provide greatly enhapced safety fin pedestrions crossing Wisconsirt at
that intersection, yel also attempted to address (ke concerns of the Ordway resideats
about parking in front uf their houses by saying that shappers ave unlikely to de sa in
light of the need 1o cruss at the dangerous intersection.

Relief from the required pumber of commercin) parking spaces at the PUTY Site.

155, The Applicant requosts relief from the Regulations’ commercial parking
requiremecants of §2101.1 and §2116.1. Under the Regulations, the Project should provide.
commercial parking at the rate of one space for cach additional 300 square fiet of gross
floor area und cellar floor aree in excess ol 3,000 square feet. This should result in a total
of 93 comupercial parking spaces in the North Block building and an overall total of 435
commercin! parking spaces, Instead, the Applicant proposes t supply no commorcial
parking spaces in the North Parcel yurage and 388 commercial parking spaces in the
South Block garage, for an overall deficit of 47 commereial parking spaces for'the
project.

156, The Applicant states (hat its proposed commercial paking is adequate given tie
Project’s location and propuscd mix of uses. It cites the availahility of public bus
transportation, its position within walking distance for muuy of its furure customers ynd
pairons and tts belief that muny of the ground-floor retuil uses will not generate “starid-
alonc™ trips but will be visilzd by individuals who have already come to the site for the
supcrmarket. The Applicant bascs its assessment of parking adequacy on a survey uI}
grocery stores in the Washington Metropolitan Area and on retail parking d212 from he -
from the Institute of Traffic Ungincers (“*ITE™) study fur shopping centers, which the
Applicant calls “gencral retail,”

157.  The Applicant also citcs its transportation managoment plan, under'which (he-
Applicant will (1) provide at least 3 dedicated parking spaces for a car-sharitg service;
(2) provide infuumation on Metrorail and Metrobus service to customers and fenauts;
such as mps and schedules; (3) provide initial residential tenants with 2 $20 SmarTrip
vard; (4) participate in a D.C. RideShare program, to the extent that it exisis; (5) provide.
bike storuge, and (6) sot aside seven spaces in the South Block garage parking for the
fourtern South block apartments and their visitors, as required by the zoningTegulgtions
(which would appear to increase the shorifall to 54). Presumably amy cars associated
with the other seven apartments and the visitors to any of the 14 aparmmenis will be.
accommodated in the remaining 388 spaccs for commercial parking in the'South Blocl.
Pinally, the Applicant states that these will be “shared” spaces: the same spaces that will
bc available for shoppers iluring the day may be used by restaurant-goers {ptimarily:
within the PUD) in the evening. ‘
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158.  The Applican states that transit oriented development is not limited to Met nraal
stotion areas bul also includes premium transic corvidors and the city’s “Great: Streets,”
citing 10 D.C.M.R 306.6.

159. The Applicant states that it has no ubligation to continue to provide parking for.
businesses and residents outside the PUT.

160.  The Opponents state that the Applivant’s proposal that all of the 124 parking
spaces in the North Block garage e veserved for the residents of the Project’s 124 units
provides twice the residential parkiog that the Regulations require for the Noxth Block
building’s apartments. Some of those spaces could instead be rescrved to supply a portion:
of the commercial parking requued for that building or shured with commercial
customcrs during the day, resulling in a more efficient use of limited parking spaces,
DNOT tostitied that North Block sesidential parking should be “unbundled,” so that’
residontial units would nut necessarily include a parking space. (090406 TR pp. 24-25.)
To the best of our knowledge, the Applicant has not accepted this proposal.

161,  Opponents also peint out that the Site is not Metrorail accessible, since it is
approximately onc mils from the closest Metrorail stations, The Lomprehenswe Plag
recognizes thal va 1 % mile is generslly used across the country to define the wnlkabte
radius around each station. 10 D.C.M.R. §306.8. DDOT considers Metroruil scoessible
10 mean that (here is & Metrorail station within one-half mile.

162.  Oppiments also tate that existing Ins service has not been efficient; and that .
some ol (by bus routes relied on by the Applicant and DDOT run only during g Cortain;
limited hours of'the day.

163.  The Applicant's proposals iegarding provision of bus schedules, raps and’
SmarTrip cards, participation in 4 potential RideShare programn and supplying bike
storage are welcomed, but these minor relief measures do not adequatcly bglance ar
counteract the PUD's substantial parking deficit. In order for the Commission 10 approve,
such a substantial shortlull in parking, we need to be satisfied that therc will be &
meaningful parking control plan with teeth in place. Insiead, we know almost pothing
about how the spaces will he administered. Questions about parking maenagement
include but are nol. lirnited to the following: Will the “free parking” be time limited? Will
shoppers be ahle Lo stay longer in the PUD lot for a [ee? Will thore be valer parking i the
site to improve efficicncy? Will there be a separate urea for employee parldng? Will (he .
parking on the second level be for the grocery store only? Wil parking pecupants need to
get their parking ricket validated by a PUD retuil store? 1low will visitors ioPUD
residents be validated? Will the PUD attempt to control those who go fo anin-PUD
husiness first, before stopping at a PUD Inisiness to get their parking ticksr validated?
How will they make the communily xpaces available ond control the 30-space limit on
spaces sct aside for non-PUD ctivity, and for overnight? How will the Applicant qontrol
commuter parking?
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164,  Opponcnts also state that currently there are 114,628 SF of refail/commercial:
space an the North and South Blocks, 68,222-of which is “active ™ The cxisting site
contains 278 parking spaces (733 on the South Block and 43 on the North Block) serving
the current commercial and office tenants. Although many consider the Applicapt's
pracery store to be substandard and the Applicant has kept & substantial amountof ity
existing South Block retail space crpty, by the Applicant’s own tratfic study (May 14,
2008 PUL Submission), the Giant parking lots are already fillod beyond their prachml
capacity during peak evening hours, and neighborhood parking is already congested. The
Applicant proposes to add onlyl 10 commercial spaues beyond the existing amount (ily
80 if the 30 spaces sel aside for non-FUD sboppers and residents parking early :Tor the
night are available for (icse uscs during the peak cvening period), in the face uf a more
than doubling «f the amount of active retail/cammercial in the PUD area. Mqrganver the
grocery storc will be tripled in sized, and attruct volume shoppets who will inevitably.use
their cars: The Applicant views the size as an approximately doubling, since the curront
grocery slore (1 8,500 square feet) and pharmacy (approximately 8,500 syuare feet) wall
be combined in the now South Block supermarket, However, the sub\mnual duplication
of producis in the two stores today will be climinated, so that probably the irnpact in
terms of products availoble and wips generated will be somewhere in between two and
three timos. This increase in activity will add to neighborhood parking congestion.
pamt.ulmly because the Applicant's carrent opon parking lots will no Yonger be broadly
availablc for patrons of the non-PU/D commeorciol establichments.

165.  The Applicant is offering 1o provide 30 non-PUD purking spaccs for community
parking” and for overnigin parking. The Applicant states thal these 30 spaces:will be:
available during non-peak times, such as evenings, bt the Applicant currently provides
40 community parking spaces for up to 3 hours during all hours. Thus, the new pax‘kmg
plan would reduce the community parking spaces by 25 percent. Also, the Apphc:rmt was
not able to state precisely what times of day the 30 spaces would be available for
corammunity parking, and when the 30 spaces wonld he available for overnight parkiny.
(090420 TR, p 77.) The Opponents state thart thess: spaces mugt be available éunug the
restaurant peak, in order to relicye the demand for on street parking, Moreover, given
current usape and demand, the 30 spaces, even if available during the restaurant peak,
would be fin, fiom adcqunte to prevent negative impact on tho community apd lvcal ;
businesses. This situation will be aggravated il the PUD contains a substantial pomber of
new restaurant scata,

166.  The currept five vestaurants ontside the PUD generate upwards of 300 cars during
peak cvening hours (based on Oppanent testimony, survey of five non-PUD restaurants;
and cstimates using data from the ITE on cars per seat in the restuurant. Many of these
cars park in the nearby Giant parking lots. Without off-street purking, patroys of these
restaurants will look for parking on already crowded neighborhood strests; o if
discouraged, will stop coming and thesc restaurants will lose business, empleyee., will
loge their jobs, and (he city will lose tox revenues. See testimony of Deter Pastan, owner
of 2amys. The opponcnts showed a video at the May 4, 2009 hearing which
demonstiated how patrons of these businesses have come to rely on the Giant lots, the
liveliness of non-PUD restaurants, and the congestion on neighborhood streets.
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Opponcnts are concerned (hat adding 300 more cars to already crowded streets Wil create -
an hmpossible situatiou in the immediate cominunily.

167. The Opponenis also statc that the Applicaut’s commercial parking is not adequate
to cover its own grocery and other retail business. Under the Regulations, (he Apphcanl'
parking for the cutire PUD is barely enough 1o cover that which would be nccessary if the
entire site were a grocery store. However, the PUD has the characteristics of a
nejghborhuud shopping center, which generates much more demand for parking per
square fool than a grocery store. Had us Applicant appropriately used data for.a
shoppinp ceater, they would bave found that their parking plan is 56 spaces fewer than is
necessary 10 satisty their own parking demand. Moreover, the PUD could have up to six
restaurants the size of the nearby Café Deluxc, and this restaurant demand for spaces
could make the parking space deficit even worse,

168. The Opponents state thal the addition of these restaurants to the five already. there
outside the PUD will surely lurn the arca into a restaurant eni=rtainment center, and will
be far from nejghborhood serving, Today, almost two thirds of the cars in the Giant lots
during the evening are not fram Washington, DC. (090506 TR, p. 148.) More restaurants
will only increase the artractivencss of this destination w out of District visitors, Thesi
vigitors come by automabile, A suburban size supermarket will also attract shoppcz\ from
beyond the iminediate ncighborhood that the Comprehensive Plan indicates as (ie
appropriate service area for a lowdensity comnmercial center.

169. Oppnnents point out that a Jarge huilding facing the PUD Sie is brmg convertea
to at least 100 luxury apartments, Consistent with the existing R-5-D zaning'it will hiave:
only 37 parking spaces. Opponents stafe that this will add further to nei ghborhood
parking congestion, The applicant states that the parking impacts of the conversion are
not material to the PUD application hecause those residents have no right to park on'the
PUIT) property. ''he Opponents respond that Pohcy RCW-1.1.12 (ln N.CMR. §23%:13)
secks to ensure that land use decisions do not cxacerbate congestion and parkmg
problems in already-congested areas, They state that Policy RCW-1.1.12 also statés that
mitigation plans consider uot only the project under consideration but the curnulative
impact of other projecis (hat may also impact the community. The Zoning Commission
and the Uffice of Planning must consider these impacts as ihe Applicant is.asking for
substantial zoning rclief as part of the PUD. OP statwd at the hearing that it wag still
treating the building, under heavy repovarion as part of the conversion, as émpty.

170.  Oppuovents testificd that neighborhood parking has become difficult, particula L
becausc ul'the substantial number of restavrants now operating in the MW. Overliy:zome.
There are also thousands of existing residestial units in the neighborhood. (090219 TR, p.
174); many of these are in aparmment buildings located in resxdennally-zoned 4reas or
nwar Wisconsin Avenue and lack adenate on-sitc parking. Residents of thesé buildings
also try to find space in the Giunt lots.

171, Opponents are ulso concerncd about the loss of parking on ncighborhood streets
due 10 new curb cuts an Idaho, the adequacy of Idahn tu accommaodate two way bus antl
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truck traffic if the Commission aceepts the PUD's propasal to change it from onk way to
two way, the wide new curh cut that the Applicant requests to accommodate Jurge
delivery trucks to the (Yant’s loading dock and Lhe lass of two or three street parking
spaces 1f additional sireet wuck loading is required on the North Block due tu lnading
dock inadequacy, as the PUD Applicamt has suggested. (Sce Applicant’s Truck:
Management Plau Pre-Ilcaring Submiral Bx. F, p. 2, 75 and TR 090406 pp. 91, 94-95
and 112-113)) This will add to the parking dcﬁcxt in the Applicant’s plun.

172.  The Qpponents also state that the Applicant’s parking plan does not adequately
account for the parking needs of P1IT) employccs and visitors to PUD residents. This
additional demand further exacertates the PUD parking deficit.

173.  The Upponents state (hat the Applicant’s parking plan has shortchenged the
comumercial porking to bepefit the Applicant’s houging project. This could be remedied
by eliminating two floors of housing on the North Block (62 units) and by providing anly
ong residential parking spuce for every 2 remaining uni(s, as required by the Zoning
Regulations, These revisions would enable the PUD to fice up 93 spaces on the North
Block for commercial parking. This would supply the number of North Block:
commercial parking spaces rcquired by the Zoning Regulations.

174.  We finil that existing parking in the PUN neighborhood i§ congested and i3 likely.
10 become worse with the addition both of more occupicd retail space and restavradtsin -
the PUD awl also a new non-FUD condominium bmldmg with limited pa;kmg dircetly
across Wiscunsin Avenue from the PUD Site. As in many other respects in this
applicatiun, there is a tension that sometimes riscs to the level of an interual contliet 6c
inconsistency between the proposed sive and density of the PUD and (he request for relief
from various restrictions, in particulur the numbcer of restaurants (o he permitted in
addition fo those that would be permitied with the Overlay, on the one hand, and the;
facilitics to be provided to the neighborhood, including parking.

175. ‘I'nis s likely 1o be aggravated by Joss of on-strest purking on Idaho Avenue
Applicant has proposed that Idaho between Wisconsin and Newark, whmh is;currenily
one way towards Newark, become two way and serve as the primary access gnd egrcss
route for wucks beading for both North Block and Sunth Rlock loading fac1ht1e.-> DhOT
endorsed this proposal, noting that Idaho was suitable for this use because it is 50 feet
wide. When sevaral opponcnts testified thar in fuct Idaho is only 36 feet wide on both
blocks abuiting the PUD, DDOT said it would make its own measurement anil reveit to
the Commission. It has not done s0. We thercfore must ossume that Idahg is 36 fect
wide on these blocks. It is apparent (hat two trucks or o bus and 2 truck prssing cach
other on Idaho will not leave room fur parking on both sides, as it is now. ' This i3 true
even if the contingent plan by DDOT and the Applicant to have a curbside Joading area
on the North Block is not pul inm effect, If it is, there may not be car parking on either
side.

176.  We find that the PUD has no obligation to pruvide parking spuces:for non-PUD
residential or relail dsivers. At the same time, we do 1ot ignore the substaitial positive,
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impaet that use of the existing lots has had in preyenting even grealer neighberhood
parking congestion, and in promoting smuall busincsses in the corummity outsids the
PUD. W are concerned about the adequacy of parking to continue to support these
businesses and about the immediate: community that will be negatively impocted. This'is
related ro our consideration of whether the Applicant has propused sufficient amemnes
snd bencfits to the community (o justify the substantial wajvers and zoning changes itis
secking, (Sce our discussion below. ) M 15 epparent from the comments of many in (he
community that both parking and the cffect on existing businesscs in and outside (he
PUID are major concemns, and that additional parking abuve and beyond that reqmred for
the PUD is perhaps the masl uuportant amenity the Apphrant could offer the chmmunity.
Instcad, it has asked 1o be allowed to provide less than is requircd under the Repalations,

177.  We find that the A pphcant’a proposals for conmercial parking are not adequate in.
the context of this pruposed PUD in this location, and its yequest for relief frum the,
parking requirements should not be granted. We helicvo thet the Applicant. Ganl mned‘y
the inadequacy wither by providing the smuunt of commercial parking required by the
Zoning Regulutions or by providing up tu rwo hours of free commercial parking tor.non-
PUD users without limits as to the number of spacos or the time 0f day.

elief frum loading requirements for the h Black.

178. Based on the square footage of retail and residential, zoning regulations call for.
one 55 foot berth and one 30 fuwt herth to serve the North Black building. ‘Ihie Applicant
asks for relict to provide two S0-foot docks. Initially, the Applicant proposed that-when a
55 foot truck delivered tw the Narth Block, it would simply stick out onto the:sidewalk Ly
25 feet. In support of this propasal, the Applicant nuted that the sidewalk would be wide
enough 1o permit this and still allow pedestrians to pass by without being forced ipxr the-
street. 'Lhe ANC, howaver, established as one of the canditions for its approval thalna
loading for the PUD take: placc on public space. It is uot clear what Applicant's cisfent
posttion 1s on this matier. There is a suggestion that il would simply ban 53-foot (rucks
as part of its rruck mavagement plan. Since Applicant also asks to expand the atlowed
retail nses from those permitted under C-1 1o incinde those permitted unda' C-2-A, and
since we have nrver gotton an snswer from OP 1o the question posed by Mr .Bspenstheid
of CPCA us (¢ whethor the use limitation of the MW Qvcrlay other than those havinig to
do with {vud and financial establishments would continue to apply to the PUD we ¢ounld
have no vonfidence in this commitment execpt for our decision, above, to tontinue to
apply the restrictions in the MW Owveylay. Even 3o, there is no assurance that the'
p&'rlmltud uses will not occasionally need or want deliveries from # 55-foat fruck.

anulysis is mado more difficult by the facr that DDOT didn't estimsate the kinds of retall
(hat might occupy the North Block or the pumber and kinds of wruck dcl:vencs they.might
gencrate; (1/6/2009 heatmg, TR. 227) and we are addizionally concemed by the faét the
Applicant and DDOT are going to moniter North Block luadmg for the tirst 90 days of”
full operation amu! ronsider at that time whether to start the process to add s:dedicated
ts:urbside loading 7one an Idgho, (Pre-Hearing submittal, 10/24/08, Ex. E, p. 2, paragriph
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179.  We find that the Applicant has not ensured that impact of its North Block losding
provision will not be found to he unaceeptabls. We recormend that in revismg its plans
for the North Block, the Applicant give careful attention to loading dock requiremnents.:

Relief from loading reguiremen the South Block — Giant loading.

Relief from requirements prohibiting commercial Inading drivewsay through a
resideptial zone.

180.  There are two major issues with South Bieck loading: the location, design, tnd
impacts of the Giant loading facilities, including the aceess driveway; and the adcquacy

of the planned smaller loading facility off the Macomb Street alley between 24mys and
the apariment building.

181.  The Applicant says that the grocery loading ares cannot be relocated; for the
following reasons:
a) Tnpu%laphy and slope of the site: the trucks must wnload undemeath the level
of the 38" strect entrance, roughly at elcvation of 346" ubove sea level.
h) The Giant superstore maudel requires the store be supplied from the rear, not
from the side.
<) Redesign of the site is constrained by presence of housing (3:10wn huases
nd14 partments), all of which arc necessary for the commcrciol viability of the
development.
d) redecign of the nading operation is unnecessary becaunse all adverse impacts on
nearby residents have boen mitigated. These mitigations take two forms,
acoustical and visual. Loading dock noise, the only kind of poise caused by truck
activity that is regnlated by DC code, will be conwolled by having loading dock
doors closed during all unloading. Trucks will not be allowed 10 idle danywhere
on the applicant’s property
e) Further affects on residental quality of 3300 block should not be takén
into account bocause the portion of 3300 Idaho block across frum the'police:
station is “not residential in characler, cven though it is zoned residential.

The Opposition says:
) The size and conﬁgumtmn can be changed since this is a demolition
praject. ‘The topography secws to impose constraints, but these cark bc overcome:
by creative design: SepuTHle the loading dock from main siructure and locats it
closer to Newark, using elevators and corridors (as elsewhere in the propased
PUD) to bring wares lu the rear of the store. Oppoustits statc that they provided
detatled plans of such loading alternatives to the Applicant,:
b) The applicant hus not provided evidence that ull housing is necessary for il
viability of the project. The applicant is unwilling to reduce the amount :f"
housing in the project because this will reduce its profits, even though such
reduction would make it easier 1o redesign the project and avoid udverse impacts
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on neighhors.  In this way the Applicanl seeks to transfer equity fom ‘those
neighburs fo the Applicant,

¢) Adverss impacts on Idaho avenue residents have not been ani vansiot bo
mitigaled with the current design. Applicant has addressed visual mitigation
aarrowly, from a single location (the front porch of 3321 Idahin) and it proposes to
(o nothing to mitigate the sight of trucks on Idaho avenue nor the sight of the:
gracery store itself from other neighbors, who will be more nmpaotcd (such as
thosc across the street fram 3321 Idaho). Further, the zcoustical noise study
shows that the loading activity will violate DC noise regulations if unjogding
activities are not ceased whilc doors are open. The: ANC’s conditionsl reso]uuun
in support requires that noisc to the adjoining residences be no greater than it is

today. The applicant’s initial cstimate of ruck volume for the grocery store is five

or $ix tractor-trailers and 2 to 30 single unit (rucks per day, for a total of 601 72
truck trips per day. But the cffort 10 squeeze (o hig a project into 1o small a
space is illustrated by the fact that whenever the Applicant tries to addmm oné
prablem, it aggravates another. In this case, by acknowledging that thr lnadmg
facility uff the Macomb alley will be inulequate, and permitting the. overflowv o
erver (he (ilant joading facilites, (the Apphcant will add to the numbcr of trips
invulving the ¢ant loading facilities, in an amount which the applicant refused to.
altompt to quantify (its experi withess, Martin Wells, said during cross-
exwnination of his rebuual testitony that he “didn’t want (o harard 2 guess™).
Mereover, the long trips that will have to be made by delivery peoplc from the
(iant loading area up a ramp and along intcrior corridors and up an clcvator o
Wisconsin tenants or through the parking garage 10 a garape and then along s
interior corridor 1o Newark tenants will undoubtedly slow mumover of trucks.. All
this additional waffic will in all likelihood make it impracticable for;the Applicat,
to always have the duck doors shut while all these toucks unload. Further, loading:
dock activities are not the only source of noise inpacts. The applicart does mot
mitigare wuck noise in gencral (on the streel ur using the turnaround). ‘The triwk
study shows maximum lovels of truck noise at 3321 1daho at unacceptablé levels,
even will barriers in place (Idaho testimony, Table 4 of acoustical studV)

Finally, (w above measures do nothing ro mitigate the physical incongruity of
sudden uansitdon of uses from residential to commercial and back. * The nicasures
do not protect the property values of residents from substantial denigratiown.

182. Opponents siate that ANC3C and the OP have recognized the adverse impacts of

 the loading dock on Idaho residents (us evidenced by the conditions (v ANC approval,
and OP cftorts to move the loading dock entrance). This is evidenve that the rosideptial
character is denigrated by (be Incation of the loading area. The 3300 block is zoned
residontial,

183.  We find thut (s applicant has not met the burden. of proof in showing that
relocation of the: luading area i5 impossible. The alternatives presented by 3300 Idaho
party were dismissed as “inteasible,” but the reason given was that “grocery store st
be loaded fram the roar, not the side.” We do not [ind this rcason persuasive in view of

P.17
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the variety of loading methods (with clevators and long carridors) used elsewherz: in the
propused PUD to bring wares from dooks to stores; and do not believe that the lmslbxhty
of alicring the footprint of the store to permit loadmg from the rear has been miequatelv
vxplored. Since ropographical issues would be rendered moot by the alternatives, we also
de not tind topographical barricrs to redasign persuasive.

184. 'There may be cconomic barriers 10 sigwificant redesign, but no xmdencc has been
presented 10 us. We find the applicant's invistence that all housing is nccessary -and that
none of it can be reduced in order to mitgaird adverse impacts, Wnper: 4asive.

185.  Further, we find thas the applicant has not met the burden of proot in.showing that.
the grocery stare loading dock will not vielate DC poise regulations: the 30-36'expécted
trucks along with the overflow from Macomb alley will likely result in so many truck
trips tha! Iuading dock doors will freruently be left open whils unloading operations are
ongmng.

186.  We find that the claim of the applicant to have mitigated noise levelstw current
levels is not valid, Ttis flawed in two ways. Tt is based an measurements whnch avérage
aver timo (15 minute intervals) and over frequency (pitch), so that, as ANC
Commissioner Richard Rothhlum pointed out, short bursts of pure pitched nuives do not
show up in the measvrements, and are thereby ignored. Further, it is based paitly on-
average values of noise generated by the 30-36 trucks menptioned above; this ignoréa the
overflow from Macamb, meaning that the averuge levels of noise predicted by the
Applicant are tua low.

187. We find that the 3300 Idaho averme is correctly zoned as w residential streat and
find unpersuasive the applicant's claim that the part of it acrogs from the police station is
not enrrenitly residentinl in character, yet will become residential in character once the
townhwases and the loading dock are added.

188.  Tn conclusion, we find that the applicant's design causes such bratal impacts in
termns of truck volume, noise and pollution, and loss of quality of life and praperty values
on pearby rosidents that it cannot be approved We deny the 1equestcd rehef 10 locate e
commercial driveway and track turparound in the residentially zoned poition of the South
Block. ‘The applicant must redesign its grocery store loading operation and relocatc it
closer 1o the commerciul center (Newark street). Tl redesign should invélve better
balance of the loading capacitics of the gracery stose and non-grocery store Gses, sa that
overflow from « location such as Macomb alley is aveided.

Relief from loading gcquirements for South Black (non-Giant loading)

189. The applicont has estimutxd truck demand on the auey o he 8 t016 gucks per
day. In the applicant’s rebulial it acknowledged the necessiry to create additional
capacity by suggesting that the Macomb Alley be internully connceted to Idaho grocery
dock, though only by a vamp usable by delivery people using hand trucks.
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190.  Tle Opponents state that Applicant sheuld not be granted any relief 1o South.
Block loading requirements unless it can prosent 2 workable plan to avoid truck
overflows and consequent impacis ua neighboring residential strects. They state that
Applicar’s estiraates of truck volunes (8-16 trucks per duy) are grossly undercstimarcd.
Tt is bused on faulty assumplions and caloulation exrors mwade by the Applicenl’ s
transposfation oxpett, {When asked if he would recommiend to his client thul it accept g5 a
condition of its certificates of nccupancy for the non-(Hant retaul space in the South Block
nuwk traffic af the level be forccast, Mr. Wells said no; and said the same thing'if the
allowance were double lix forecast. So the risk of uuduly favorable forecasts falls on the
noighborhood; and, under Giant’s new plan to allow non-Giant wuck use of the Giant
loading facilities, on the 3300 block of Idaho peighbors in particular.) Tuitially, Giant’s
rebuntal stated that PST, the waffic expert hired by the 3300 block of daho party, hed
double counted when estimating non-Gianl deliverics, because it covmied tripsi(one egch
way) instead of dcliveries. Mr. Wells acknowledged thar the errur was the other way, and:
that ITE was issuing an crrata on itg websile that supported PSL When these errors até.
corrected, using (he Applicant’s own methodology, the estimate of cight truck deliveries
should be incrensed by at least four times (o at least 32. The use of City Vista data
referenced by the Applicantg is pot relevant, because of the 1ype of retail at that site. The
Applicant should have surveyed locsl husinesscs in the immediate community, outsidi: the
PUD. For exampl, 2Amys has 10-12 deliverics per day for 6,000 SF, Similar type. of
retail added to the Applicant’s estimutes when correct for ernurs would make the estimate’
closer (v estimates provide by the opponent’s transportation expert, PSI,

191.  We tind that the applicant has not met the burton of proof to demonistrate it las 1,
workable plan for the Macomb alley loading dock thal avoids adverse impacts on nearby:
residents and buginesses. Wr find that re-routing the overflow to the ldsho dock dags pot
avoid thess impacts. By adding to truck volume oy Tdaho Avenue, the overflow will
exacerbato the adverse innpacts op {daho avenue iesidents due to the exira use of the'
loading docks there.

192.  We find that (he applicant has not met the burden of proof in showing. that its
truck managemant plan will function as desirer] and avoid impacts-on neighboring
residents and businesses. It does not appeur that the shortcomings of the loaging
configurations van be panaged away. Becanse of this a fundamental redesign is
required. As stated above the applicant must reJocate the Idaho Avenic loading drea
closer to Uw: commereial center on Newark. Then the applicant st redcsxgn the
Macomb luadmg arca t0 work harmonivusly with the Giant grocery store-docks so thar
overflow is avoided.

Relief from requirements regurnding the size of curb cnt.

193, Bocause of our determination on the location of ths Giant loading ficilities and the
access way, we do not need 1o roach this question pending the redesign of the loading
facilities and access (heve to. With ragard 1o zmy rovised proposal, the App‘hl.aut Shauld
provide sufficient informarion on the amount of strect parking that will he lust b its
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[roposcd commercial curb to provide access to the loading fucilitics,

Reli¢f from requirements regarding roof styuctures.

194, The Applicant requests relief (rom the roof struclie provisions of the »0ning
rogulations, inchiding (1) requirements that roof structures be contained under a single:
cnclosure of un equal height and (2) the requirement thut ynof structures be st back atd
ratio of one-t~onc from all exterior walls, (Pre-Hearing Submittal, 10/24/08, pp. 11-14.)

195. The Applicant states (hat the grocery sture elevator core is loculed along the south
wall of the building, and not sct back at & one-to-ane ratio, but that the impact will pot be
siguificant because the south fagade of the building is set back approximately 21 feet
frow the property line wd the roof structure i the same height as the parapet wall.

196. Some of the Newark Street flats un the sceond floor of the South Block building
will contain pop-up roof structures with stairways for the occupants to reach private roof
terraces. ‘Lhese will wat be set back from rhe exterior walls. In addition thers will be
multiple structures. The Applicant states that the building is well under the maxiruum
height permitied in the C 2-A Zone District and the roof stmctures have been sensitively
designed so (hat they do not have sm adversc visual impact.

195, TheNorth Block building also hes muitiple structuses that are of unequal heights

and that are pot sct back frow the exterior walls. In addition, we must consider M.
Grahium’s portrayal of the roof lincs and roof structures.

TOTAL P.2g
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CONCLUSIONS OF LAW

Preliminary Matter.

1. The Commission finds that pursuant to §1308.3 of the Zoning Regulations, this-.
matter, if not withdrawn by the Applicant, must be referred to the BZA for consideration
as a Specjal Exception pursuant §1304 and §1308.3 of the Zoning Regulations,

2. Although the Commission has determined that it cannot complete action-on this
case prior to BZA review, the following issues are addressed to provide guidance to the
BZA, the Applicant, other parties and individuals who have participated in this case.

anclusions of Law,

1. The PUD process is available as a means of controlling developrnent on the PUD
Site.

2. Pursuant to §2400.5 of the Zoning Regulations, the PUD process shall not be'used
to circumvent the intent and purposes of the Zoning Regulations, nor to result in action
that is inconsistent with the Comprehensive Plan.

3. Pursuant to §1301.3, where there is a conflict between the Neighborhood
Commercial Overlay District chapter and the underlying zoning, the more restrictive
provisions of the Zoning Regulations shall govern.

4, Pursuant to §1304.1, Special Exceptions may be granted in NC Overtay Districts
if they meet the conditions of §3108 and the requirements of §1304.1.

5. Pursuant to §1304.2, §1304 shall not operate to allow any exception to the height
or floor area ratio limits of any NC Overlay District.

5. Pursuant to §1303, in the Neighborhood Commercial Overlay Disttict, the matter
of right height and floor area ratio limits shall serve as the guidelines for PUDs.

6. Pursuant to §1308.2, the purpose of the MW Overlay is to provide for public
review of large scale developments as to their proposed uses, vehicular access and the
scale and massing of proposed buildings to as to ensure compatibility with and
enhancement of the primary neighborhood retail function of the MW commercia) area
and to advance the other purposes of the MW Overlay District.

8. Pursuant 1o §2403.2, the Applicant has the burden of proof to justify the granting
the PUD application pursuant to the evaluation standards of §2403.

9. '}‘he Commission concludes that the requested remapping of a portion of the
residential portion of the South Block to expand the commercial zone is not inconsistent
with the Future Land Use Map and other policies of the Comprehensive Plan. By adding
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this portion to the MW Overlay zane, this conversion from residential to commercial will
enhance the primary neighborhood retail function of the MW commercial area.

10.  The Commission concludes that rezoning the South Block of the PUD Site from
MW/C-1 to C-2-A would circumvent the intent and purposes of the MW/C-1 Ovetlay
and be inconsistent with the Comprehensive Plan.

11.  The Commission withholds decision on rezoning the North Block ofithe PUD Site
pending the Applicant’s revision to its proposal for that block.

12.  The Commission concludes that it does not have the authority to remove the
applicability of a neighborhood commercial zone from a PUD Site. Any modification of
an Overlay must be conducted pursuant to the requirements of §1304. The Applicant has
not met its burden of proof of satisfaction of those criteria.

13.  The Commission will postpone its decision on the Applicant’s request for relief
from Nortb Block FAR limitations pending the Applicant’s revision of its North Block
proposal.

13.1 The Commission concludes that the height, density and uses of the proposed.
North Block building are inconsistent with the Comprehensive Plan and as currently
proposed would result in an unacceptable impact on the surrounding neighborhood.

14.  The Commisision concludes that any revised North Block proposal miust include.
adequate commercial parking spaces. The Commission has no authority to allow required
commercial parking spaces to be located in a garage in a separate square from the
building for which spaces are required.

15, The Commission concludes that the Applicant’s request to provide less than the.
required minimum of commercial parking spaces for the PUD would violate §2304.3
because of the impact on the surrounding neighborhood including existing retail in the
Macomb Wisconsin shopping district.

16.  The Commission concludes that the loading driveway and dock for the new.
supermarket in its present location will have an unacceptable impact on the immediately
adjacent low density residential neighborhood. The Commission concludes thai the
Applicant has not met its burden of proof that it cannot relocate the supermarket loading
docks and access driveway to a location farther removed from the existing single family
residences on Idaho Avenue.

17, The Commission concludes that the Applicant has failed to meet its burden of
proof that its provisjons for the use of the Macomb Street alley and possible spill-over
use of the Idaho Avenue docks for the commercial tenants on the South Block will not
have an unacceptable impact on the immediate neighborhood, including neighbors on
Macomb Street and Idaho Avenue,
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- 18.  The Commission concludes that the Applicant has not met its burden ‘of proof that
its truck management plan will sufficieptly reduce the loading operation’s unacceptable
impacts on neighboring residents and businesses. The Commission believes that the
shortcomings of the loading configurations cannot be adequately rmtlgated through truck
management and that fundamental redesign of loading dock facilities is required.

19.  The Commission will review the loading prov1smns for the North Block when the
Applicant submits a revised plan for that Block. Such provisions should not bé premised
on the possibility that curbside loading may become necessary.

20.  The Commission concludes that a 30-foot curb cut to allow an adequate turning
radius for supermarket delivery trucks may be acceptable if the Applicant develops a
loading dock and access driveway solution that does not have an unacceptable impact on
the adjoining neighborhood.

21.  Indeveloping a revised proposal for the North Block, the Applicant should
reconsider the size and placement of the North Block building’s roof structures.

22.  The Commission concludes that the proposed roof structures for the residential
“lofts” on the south side of Newark Street would be visually obtrusive particularly
because of the relatively low height of the building and would constitute an unacceptable
impact.

23.  The Applicant may receive 2 bonus density award as an incentive to provide a
qualifying percentage of affordable housing for the duration of the PUD, but the
Applicant may not also claim the affordable housing as a public benefit or project
amenity that to balance other flexibility requests.

24, The Commission concludes that the streetscape improvement amehity proffered
by the PUD may be somewhat better than Giant would likely have provided under rmatter
of right zoning and its 2002 agreement with the Cleveland Park Citizens Association.
However, the Commission concludes that this amenity is insufficient to balance the
flexibility or incentives requested, particularly in terms of the proposal for.the North
Block. The Commission will review the adequacy of amenities when applicant submits a
revised proposal for the North Block.

25.  The Commission concludes that many of the Applicant’s proffered benefits or
amenities are instead mitigation measures put forth in an attempt to ameliorate the
patential negative impacts that the proposal would have on the surrounding
neighborhoods,

26.  The Commission concludes that replacing an existing grocery store and retail with
an expanded grocery store and slightly less retail space than previously existed does not
qzahfy as a public benefit or project amenity under the standards of §§2403.33336-
2403.8
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27.  The Commission concludes that compliance with the Comprehensive Plan is
required by law and therefore does not qualify as a public benefit or project amenity.
Although the project is consistent with some Plan policies, it is inconsistent with the
Future Land Use Map and various other Plan policies including Plan Map and text

provisions that give clear guidance as to the land use plan for the MW Overlay District.

Tt
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FACSIMILE TO ZONING COMMISSION
TO Fax Number (202) 727-607f 2.

FROM: CPCA, WNNC,
3300 block of Idaho Party, Ordway Street Neighbors Association.

DATE: June 1, 2009

John B. O'Sullivan

1200 New Hampshire Ave. NW,
Suite 300

phone: 202 974-5610

fax: 202 974-6710

.......

DCI »278524.01
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To: Sharon Shellin
From: Nancy MacWood
Date: June 1, 2009

Re. ZC Case No. 08-15
Sharon,

One of the parties in above referenced case asked me to fax the Decision portion of the
Findings of Fact/Conclusions of Law because they don’t have fax capabilities.

Nancy

PS 1 think they are faxing the remaining portions through another fax system.
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DECISION

In consideration of the Findings of Fact and Conclusions of Law contained in this Order,
the Zoning Commission for the District of Columbia RESERVES DECISION on the
application for consolidated review of a planned unit development for Lot 183 in Square
1920 and Lots 1 and 2 in Square1920-N. Decision on this PUD is reserved pending the
following actions by the Applicant:

1.  The Applicant shall redesign the North Block building by removing not less than
two floors of the height of the proposed building.

2. Not less than 10% of the residential units of the North Block building shall be
reserved as affordable housing during the existence of the PUD. The percentage of
affordable housing in each C-2-A building on the Applicant’s C-2-A property shall be in
aratio reflecting the percentage of total housing in each building on the PUD’S C-2-A
property.

3.  Adequate parking shall be provided on the North Block for the North Block
building’s commercial and residential uses.

4.  The Applicant shall redesign the South Block in order to ensure that all loading will
be performed on the Applicant’s property and will not increase the burdens on the public
alley on Macomb Street.

5.  The Applicant shall redesign the South Block in order to ensure that the location of
any loading access driveway or loading facility will not result in an unacceptable impact
on the neighborhood including the existing single family residences in the vicinity of the
PUD Site.

6.  Any Certificate of Occupancy for any commercial user of the PUD shall contain a
condition that the users will conduct loading and unloading only from their loading docks

and only in accordance with the provisions set out in the findings of facts and conclusions
of law.

7.  The Applicant shall conduct meaningful meetings with DDOT, OP and the
Opponents to resolve the issues addressed by this order.



SUN-UL-2889  16:55 CHADBOURNE & PARKE
P.21

R S
-
i}

FACSIMII . TO ZONING COMMISSION
TO Fus Number (202) 727-607f 2

FROM: CPCA, WNNC,
3300 block of Idala Party, Ordway Street Neighbors Association.

DATE: Juane }, 2009

John B, O'Sullivan

1200 New Hampshire Ave, NW,
Suite 300

phone: 202 974-5610

fox: 202 974-6710

DC1- 27653,
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FACSIMILE TO ZONING COMMISSION
TO Fax Number (202) 727-607§ 2

FROM: CPCA, WNNC,
3300 block of Idaho Party, Ordway Street Neighbors Association.

DATE: June 1, 2009

John B. O'Sullivan

1200 New Hampshire Ave. NW,
Suite 300

phone: 202 974-5610

fax: 202 974-6710
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DC1 - 2785240}





