
KELSEY GAkuENS PROPERTY CC.nVIPi\N,Y LLC 
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Ms. Sharon Schellin 
Government of the District of Columbia 
Planning Commission 
441 4th Street NW, Suite 200S 
Washington, DC 20001 

Re: Kelsey Gardens Case# 08-14 

Dear Ms. Schellin: 
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u u ' 1-!n -o Ar~ Jl: c;c; 

I a., v·v 

January 5, 2010 

Pursuant to the conditions of the Final Zoning Order for Kelsey Gardens please find 
enclosed a copy of the fully executed CBE agreement with the District of Columbia DSLBD. 
Please feel free to contact me at (703) 770-3680 should you have any questions. 

Sincerely, 

~ 
Construction Manager 

ZONING COMMISSION 
District of Cofumbi~ 

CASEt\!o,_£:1t>_~ 
EXHibll NO,_._ :JU 

8521 Leesburg Pike, Suite 750 • Vienna, VA 22182 • {703) 770-3680 • {703) 770-3681 {Fax) 
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C8E AGR,EEMENT (PUD)- Kelsey Gardens Property Company. LLC 

CERTIFIED BUSINESS ENTERPRISE UTILIZATION AGREEMENT 

THIS CERTIFIED BUSINESS ENTERPRISE UTILIZATION AGREEMENT (this 
"Agreement") is made by and between the DISTRICT OF COLUMBIA DEPARTMENT OF 
SMALL AND LOCAL BUSINESS DEVELOPMENT, ("DSLBD") and Kelsey Hardens 
Property Company, LLC, or its designees, successors or assigns ("Developer''). 

RECITALS 

A. Pursuant to approval given by the District of Columbia, c/o the Office of Zoning, an 
instrumentality of the District ofCobnnbia (the "Zoning Commission'') to the Developer in 
Zoning Commission Case No. ZC·#8·14, a Planned Unit Development for property located at 
the 1500 block ofih Street NW (the "PUD''), Developer intends to construct Addison Square at 
Kelsey Gardens (the "Project"'). 

B. Pursuant to the Zoning Commission approval, Developer covenants that it has 
executed and will comply in all respects with this Agreement. 

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements 
contained herein, the receipt and adequacy of which is hereby acknowledged by both parties 
hereto, DSLBD and Developer agree, as follows: 

ARTICLE I 
UTILIZATION OF CERTIFIED BUSINESS ENTERPRISES 

Section 1.1 CBE Utilization Requirements. Developer, on its behalf and/or on b«::half of its 
successors and assigns (if any), shall hire and contract with Certified BusiiJ,ess Enterprises 
certified pursuant to the Small, Local and Disadvantaged Business Enterprise Development and 
Assistance Act of2005, as amended (D.C. Law 16-33; D.C. Official Code§ 2~218.01 et seq.) 
(each a "CBE") in connection with the development phases of the Project, including,, but not 
limited to, professional and technical services. construction management, and construction trade 
work, and post-construction procurements of maintenance, security, site improvements, 
janitorial. refuse collection, food services and other goods and services in any way related to the 
Project. Developer shall expend funds contracting and procuring goods and services from CBEs 
in an amount equivalent to no less than thirty.five percent (35%) of the Adjusted De:velopment 
Budget (the "CBE Minimum Expenditure"). As detailed in Attachment 1 hereto, thl~ Adjusted · 
Development Budget is Fifty Million Seven Hundre4 Thirty Six Thousand Six Hundred and 
Thirty Nine Dollars (SSO, 736,639). The CBE Minimum Expenditure is therefore is therefore 
Seventeen Million Seven Hundred Fifty Seven Thousand Eight Hundred and Twenty Three 
Dollars ($17,757,823). 

Section 1.2 Time Period. Borrower shall achieve its CBE Minimum Expenditure within three 
(3) years of execution of this Agreement (''Expenditure Period"). If the District issues additional 
loans on behalf of Borrower or Borrower's successors or assigns before expiration of the 
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CBE AGP..EEMENT (PUD)- Kelsey Gardens Property Company, LLC 

Expenditure Period, DSLBD may require Borrower to enter into a separate CBE Utilization 
Agreement that specifies the time period for meeting the CBE Minimum Expenditw:-e related to 
that loan issuance. 

Seetion 1.3 Capacity Building Incentives. Developer acknowledges that a priority of the 
District of Columbia is to assist local businesses in developing greater capacity, technical 
capabilities and valuable experience, especially in areas of development and construction related 
services. To that end, the parties agree that Developer will have the right to earn and receive 
certain incentives for engaging in activities that are likely to create opportunities for CBEs 
generally, and to facilitate capacity building for DBEs in particular. Such incentives when 
earned by Developer, will be applied by DSLBD to reduce Developer's CBE utilization 
requirements set forth in Section 1.1 of this Agreement. 

(a) The Developer shall devise a list of professional services, trade specialties, or 
other vocational areas in which CBEs either lack capacity, lack depth, or in which such firms 
traditionally do not participate as prime contractors in construction projects of this nature and 
size (each, a "Target Sector''), and submit the list to DSLBD for approval within ninety (90) days 
of signing this Agreement. CBEs identified on the list shall not be eligible for a bonus, as 
described in paragraphs (1), (2), and (3) below ("Reporting Bonus"), unless the list is approved 
by DLSBD. Such list shall be attached hereto as Attachment 2 and made a part of this 
Agreement 

(1) For every dollar expended with aDBE, for services that fall within a Target 
Sector, Borrower shall receive credit for $1.50 against the CBE Minimum 
Expenditure. For example, a $100,000 contract award paid to a DBE 
Construction Management firm within the Target Sector would be counted as 
$150,000 by DSLBD when measuring Borrower's performance against the CBE 
Minimum Expenditure. 

(2) For every dollar expended with a CBE that is not a DBE for nervices that 
fall within a Target Sector, Borrower shall receive credit for $1.25 a1~ainst the 
CBE Minimum Expenditure. For example, a $100,000 contract award paid to a 
CBE Construction Management firm within the Target Sector would be counted 
as $125,000 by DSLBD when measuring BotTower's performance against the 
CBE Minimum Expenditure. 

(3) For every dollar expended with a DBE for services not included in a 
Target Sector, Borrower shall receive a credit for $1.25 against the CBE 
Minimum Expenditure. For example, a $100,000 contract award pa·id to a DBE 
Construction Management firm outside of the Target Sector would be counted as 
$125,000 by DSLBD when measuring Borrower's performance against the CBE 
Minimum Expenditure. 

(b) Every contract, purchase or task order (as applicable) issued by Developer to CBE 
firms, either directly or indirectly, which Developer believes should qualify for the Reporting 
Bonus shall be subject to review and approval by the Director ofDSLBD (the "Dir,~tor") to 
ensure that the scope of work is properly characterized within a Target Sector. The: Reporting 

2 ZONING COMMISSION
District of Columbia

Case No. 08-14

70



CBE AGREEMENT (PUD)- Kelsey Gordens Pnlperly Company. UC 

Bonus will not be credited to Developer unless tdlae Direcllor approves the specific procureme.-, 
provided, however, that a negative determinatiOIIIl 'Will not preclude Developer from .receiving 
standard credit (either 1 : 1 or 1.25:1, as applicaWID) for theapenditure as set forth h1~in. 

(c) The parties may mutually agree im writing 1110 additional incentives that may be 
earned by Developer for instituting additional api~City building initiatives for CBEs (e.g .• 
owner-controlled insurance program; pay with<Mit delay pmgrams; waiver of bonding 
requirements on certain jobs; training or technical assistallceprograms). In particular, Developer 
is encouraged to work with its general conttact«JD and/or mnstruction managers to develop R'IIIM'e 

flexible criteria for pre-qualifying CBEs for padil:ipation onll:he mixed-use projects. The 
modified pre-qualification criteria should consUlter the siZIC and economic wherewithal usually 
present in small contractors as well as insurance llllld borullmg requirements. Developer is also 
highly encouraged to establish CBE set-asides fum' certain procurements that will restrict biddas 
to those bid packages. 

ARTICLE II 
CBE OUTREACH AND m!'.CRUITMENT EFFORTS 

Section 2.1 Identification of CBEs aad Oume.ll Effons. Developer shall utiJiz,~ the 
resources ofDSLBD, including the CBE Busil'leG6 Centerhmd on DSLBD's websi.te 
(http://dslb.d.dc.gov). In particular, Developer salt pubiUh all contracting opportunities within 
the CBE Business Center's Business Opportunitliia area. Developer shall use the CJBE Company 
Directory as the primary source for identifying CBEs. 11ae primary contact regarding CBE 
referrals shall be the Director or such other DSIJBD representative as the Director may desigJ'!I8te. 
Developer may use other resources to identify imu:llividuals or businesses that could qualify as 
CBEs and is encouraged to refer any such finns b DSLBD's Certification unit for certificatiClD. 
Throughout the duration of the Expenditure Periox!,. Devduper or its general 
contractor/construction manager shall (as set fOidlln in Secliion 4.1) periodically publish notices in 
any of the following newspapers primarily servim,gtbe Dislrict of Columbia: The Current 
Newspapers, The Washington Informer. the Wcuihmgton4firo-American, CommonDenominallor, 
Washington Blade, Asian Fortune and El Tr.emp111 Latino(« if any of them should cease to exist, 
their successor, and if there is no successor, in mmther n~ of general circulation) to 
infonn CBEs, and entities that could qualify as CBEs, abcmt the business opportunities at 
Developer. 1n the event that Developercurrentb'mes or develops a website for its ,;x,ntracting 
and procurement activities, such website shall (i) advertise upcoming bid packages; (ii) presetat 
instructions on how to bid; and (iii) direcdy link 1ID DSLBD~s website. 

ARTICLEUI 
INFORMATION SUBMISSIONS AUm REPORTING 

Section 3.1 CBE UtiUzation Plans. Developelf ilhtall reqtllliR its general contractor to submit a 
CBE utilization plan to DS LBO for approval no lk.:B than IDiilllety (90) days following the date 
hereof, which plans shall be automatically incoqMIIll\1lted aai made a part of this Agr,eement as 
Attachment 3 following approval by DSLBD (eadu,. a "Utiilization Planj. Each Utilization Phn 
shalt list all of the projected procurement items, ipllltities ad estimated costs, bid opening aJIId 
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closing dates, and start-up and completion dates. This plan should indicate whether any items 
will be bid without restriction in the open 1narket. or limited to CBEs. Developer may submit to 
DSLBD for approval, which approval shall not be unreasonably withheld, an amendment to the 
Utilization Plan. Developer may not deviate materially from the steps and actions set forth in 
each Utilization Plan without first obtaining DSLBD's approval to amend the Utilization Plan. 
For ease of monitoring, Developer agrees to work with DSLBD to implement procedures for its 
general contractor to submit the Utilization Plan electronically through the DSLBD •;ompliance 
administration database, as applicable. 

Section 3.2 Quarterly Reports. Throughout the duration of the Expenditure Period, Developer 
will submit quarterly contracting and subcontracting expenditure reports that identif:y: 

(i) those contracts where the party providing services, goods or material:~ was a CBE, 
including the amount of the contract; 

(ii) the nature of the contract; 

(iii) the amount actually paid by the Developer to the CBE under such 0011tract that 
month and to date; 

(iv) the certification categories for each vendor/contractor; 

(v) the work performed by vendors/contractors in Target Sector(s) and mlevant 
multipliers; and 

(vi) the percentage of overall expenditures which were to CBEs. 

These reports shall be submitted no later than thilty days (30) after the end of each <:alendar year 
quarter. The reports shall be submitted on a fonn provided by DSLBD (a prototype ofthis fonn 
is included as Attachment 4). However, DSLBD reserves the right to reasonably amend this 
form. This report shall also describe Developer's outreach efforts (if any) during th'e reporting 
period to identify CBEs and/or encourage them to bid on or otherwise apply to provide labor, 
services, goods, and materials to Developer. Companies that may be eligible for ce11ification, 
but are not yet certified, or whose certification is pending with DSLBD shall not be included in 
these reports unless and until the company is certified. Further, only amounts expended after a 
company is certified shall be counted towards the CBE Minimum Expenditure. Concurrently 
with submission of the quarterly reports, Developer shall also submit vendor verification fonns 
(each, a .. Vendor Verification Form") substantially in the form of Attachment 5. 

Section 3.3 Mandatory Reporting Requirements Meeting. Within ten (10) business days of 
executing this Agreement, the Developer and the Office of the District of Columbia Auditor 
("ODCA ") shall meet to discuss the reporting requirements during the Expenditure Period. The 
individuals identified below respectively are the reporting point of contacts for the Developer 
andODCA. 

James D. Wurzel, LEED AP 
Construction Manager 
Metropolitan Development 
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ORE AGR.EEMENT (PUD)- Kelsey Gardes Properq Company, LLC 

8521 Leesburg Pike, Suite 7~ 
Vienna, VA 22182 
(703) 945-3178 
(703) 770-3680 office 
(703) 770-3681 fax 
j imwurzel @met-dev-10001 

Allegra F. McCullough 
Senior Analyst 
Office of the Distridl:ofCol1IIlllliiaAudiUor 
71714thSTNW,Smre900 
Washington, DC 20035 
202-127-3600 
All<;?gr_a.McCullougf+]dc.gow 

ARTICLE IV 
GENERAL CONTRACTORS ATtm CONSTRUCTION MANAGEJRS 

Section 4.1 Adherence to CBE Mhriw•• Expa. Jbare. For each Construction J>roject, 
Developer shall require in its contractualagt'l:ltiDt*ds with the general contractor and/or 
construction manager for each consbuclion JPI1I!?iject. as applicable, (the "General Contractor"), 
that the General Contractor comply with the~ ttams and conditions of this Agreement, 
with respect to_ achieving the CBE MmimUUJl lE';xpeocliture Developer further agrees to inform 
the General Contractor and subcontr.adOIIS off111ireolhel-obligations and requirements applicable 
to Developer under this Agreement Developer shall iinfurm the General Contractor about the 
implications of non-compliance willa this Apa:macnt dDat may negatively impact future 
opportunities for the Developer and dte Geac:oll Conbactor respectively. Developer will obtain 
the following commitments from its Oeoerall Clootracltol' ("GC"): 

(i) The GC will publish a public~ in a newspaper whose primary drculationis 
in the District ofCollmmbia (e.g.~ AHRerican, Washington lnlorm.er, El Tiempo 
Latino. Asian Fortu~~~e. • OkunraJtN~rs, etc.) for the purpose of soliciting 
bids for products or senices II!N:img ~ for construction and renovation projects 
and will allow a reasonable timae (~g.. •less than 30 business days) for all 
bidders to respond to due invitaltliiwls or llll:qUests for bids. 

(ii) The GC will contactDSLBDm«Blblttinamrrent listing of all certifit:d business 
enterprises qualified tto bid OliD. ~ as they arise and will make full use 
of the CBE Business Center fowmd at )l!ltln»::fldslbd.dc.gov for listing opportunities 
and for subcontractilllg ~ lliiOIDDitoring. 

(iii) The GC will negotiab: with d lbOdklers Jl!ll&qUalified by Developer and the GC, 
including CBEs, to o1hain eadlnliD.iitlhiers best and final price as understood in the 
marketplace. 
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CBE AGREEMENT (PUD)- Kelsey Gardens Property Company, LLC 

{iv) The GC will not require that CBEs provide bonding on contracts with a dollar 
value less than $100,000, provided that in lieu of bonding the GC may accept a 
job specific certificate of insurance. 

(v) The GC will include in all contracts and subcontracts to CBEs, a process for 
alternative dispute resolution. This process shall afford an opportunity for 
documentation of work perfonned and invoices by CBEs regarding requests for 
payments. Included in the contract shalJ be a mutually agreed upon J>rovision for 
mediation (to be conducted by DSLBD) or arbitration in accordance with the rules 
of the American Arbitration Association. 

(vi) The GC and subcontractors shall strictly adhere to their contractual obligations to 
pay all subcontractors in accordance with the contractually agreed upon schedule 
for payments. In the event that there is a delay in payment to the general 
contractor, the GC is to immediately notify the subcontractor and advise as to the 
date on which payment can be expected. 

(vii) The GC commits to pay all CBEs, within fift-een ( 15) days following the GC's 
receipt of a payment which includes funds for such subcontractors, fi"Otn 
Developer. Developer also agrees to establish a procedure for giving: notice to the 
subcontractors of Developer's payment to the OC. 

ARTICLEV 
CONTINGENT CONTRIBUTIONS 

Section 5.1 CoJttingent Contributions for Failure to Meet CBE Minimum Expe111diture. At 
the conclusion of the Expenditure Period, DSLBD shall measure the percentage difference 
between the CBE Minimum Expenditure and Developer's actual expenditures. If O.eveloper·s 
actual expenditures are less than the CBE Minimum Expenditure, DSLBD shall identify the 
percentage difference (the "Shortfall"). If Developer fails to meet its CBE Minimum 
Expenditure by the conclusion of the Expenditure Period, Developer shall make the following 
payments (each, a 04Contingent Contribution"), which shall be paid to the District of Columbia in 
the time and in a manner to be determined by DSLBD. The Contingent Contributions shall be 
based on twenty-five percent (25%) of the CBE Minimum Expenditure;: (the .. Contribution 
Fund''). The Contribution Fund is therefore $4,439,456. 

(i) lfthe Shortfui.I is more than SO% of the CBE Minimum Expenditure, Developer 
shall make a Contingent Contribution of one b.undred percent (1 000/o) of the 
Contribution Fund. For example, if at the conclusion of the Project, the Shortfall 
is 60%, Developer shall make a Contingent Contribution of$4,439,456. 

(ii) If the Shortfall is between 15% and 50% of the CBE Minimum Expenditure, 
Developer shall make a Contingent Contribution that is the percentagt~ of the 
Contribution Fund that is equal to the Shortfall. For example, if the Shortfall is 
20%, the Developer shall make a Contingent Contribution of200/o of1the 
Contribution Fund, i.e., $887,891. 
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CBE AGREEMENT (PUD)- Kelsey Gardens Property Company, LLC 

(iii) If the Shortfall is less than l 0% of the CBE Minimum Expenditure, und 
Developer has taken all actions reasonably necessary (as reasonably determined 
by DSLBD based on Developer's reports and other verifiable evidence) to 
achieve the CBE Minimum Expenditure, the Developer shall not be Jrequired to 
make a Contingent Contribution. The Developer may meet its burden to 
demonstrate it has taken all actions reasonably necessary to achieve iits CBE 
Minimum Expenditure by (1) fulfilling all CBE outreach and recruitunent efforts 
identified in Article II of this Agreement; (2) complying with Article: IV of this 
Agreement; (3) providing evidence of the General Contractors' com];.iiance with 
the commitments set fot1h in Article IV of this Agreement, and (4) by taking the 
following actions, among other things 1: · 

a. In connection with the preparation of future bid packages, if any, develop a 
list of media outlets that target CBEs and potential CBEs het·eaft.cr referred to 
as "Target Audience" based on D.C. certification criteria; 

b. During the initial construction of the Project, place advertisements in media 
outlets that address the Target Audience on a regular basis(!&, t::ach time a 
new bid package is sent out) and advertise the programmatic activities 
established pursuant to the Agreement on an as needed basis; 

c. Fax and/or email new procurement opportunity alerts to targeted CBEs 
according to trade category; 

d. In connection with the. preparation of future bid packages, if any, develop a 
list of academic institutions, business and community organizations that 
represent the Target Audience so that they may provide updated infoxmation 
on available opportunities to their constituents; 

e. Make presentations and conduct pre-bid conferences advising ofcontracting 
opportunities for the Target Audience either one-on-one or through targeted 
business organizations; 

f. Provide up to ten (lO) sets of free plans and specifications for business 
organizations representing Target Audiences upon request; 

g. Commit to promoting opportunities for joint ventures between Poo-CBE and 
CBE firms to further grow CBEs and increase contract participation. 

(iv) If the Shortfall is less than l 0% of the CBE Minimum Expenditure, ·but Developer 
has not taken all actions reasonably necessary (as reasonably deten11ined by 
DSLBD based on Developer's reports and other verifiable evidence)t to achieve 
the CBE Minimum Expenditure, Developer shaH make a Contingent Contribution 
that is the percentage of the Contribution Fund that is equal to the Sltortfall. For 
example, if the Shortfall is 5%, the Developer shall make a Conting•:nt 
Contribution ofS% of the Contribution Fund, i.e., $221,973. 

1 See Attachment 6 for a list of suggested outreach activities. 
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CBE AGREEMENT (PUD)- Kelsey Gardens Property Company. LLC 

Section 5.2 Other Remedies. Failure to make any required Contingent Contributic•n in the time 
and manner specified by DSLBD shall be a material breach of this Agreement. In the event that 
the Developer breaches any of its obligations under this Agreement, in addition to tbe remedies 
stated herein, DSLBD does not waive its right to seek any other remedy against the Developer, 
the general contractor of the Project and any manager of the Project that might otherwise be 
available at law or in equity, including specific performance. 

Section 5.3 Waiver of Contingent Contributions. Any Contingent Contribution required 
under this Section may be rescinded or modified by the Director upon consideration of the 
totality of the circumstances affecting such noncompliance. 

ARTICLE VI 
MISCELLANEOUS 

Section 6.1 Primary Contact. The Director, or his or her designee, shall be Developer's 
primary point of contact for the purposes of collecting or providing information or carrying out 
any oftbe activities under this Agreement. The Director and a representative of Developer with 
contracting and/or procurement authority shall meet regularly. 

Section 6.2 Notices. Any notice, payment or instrument required or permitted by this 
Agreement to be given or delivered to either party shall be deemed to have been received when 
personally delivered or transmitted by telecopy or facsimile transmission (which shall be 
immediately confirmed by telephone or email and shall be followed by mailing an original of the 
same within 24 hours after such transmission) or 72 hours following deposit of the s;ame in any 
United States Post Office, registered or certified mail, postage prepaid, addressed as follows: 

ToDSLBD: 

and 

Department of Small and Local Business Development 
441 41

h Street, N.W., Suite 970 North 
Washington, DC 20001 
Attention: Director 
Tel: (202) 727-3900 
Fax:: (202) 724-3786 

Office of Planning 
801 North Capitol Street, NE, Suite 4000 
Washington, DC 20002 
Attention: 
Tel: (202) 442-7600 
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With a copy to: 

To Developer: 

with copies to: 

Office of the Attorney General 
John A. WilsOill Building 
13SCU"amsyi"WWIia Avenue, NW, Suite 407 
Wa~OC20004 
AttCIDliiml: Attorney General 
Tel: (202) 124-3400 
Fax: (202) 347-8922 

Kelse,w GaniCIIIS Property Company LLC 
8521 ~Pik~ Suite 750 
V iEDDrll, VA 22182 
Attcdiiom: Carlos Vazquez 
Tel: (7/m) 170-3680 
Fax: ((7/m) 170-3681 

RandBJI Wax, Esq. 
8521ll.illesblq Pike, Suite 750 
Vie~m~~,. VA 22182 
Tel: (7/(l!ll) 710-3680 
Fax: (710.3) 710-3681 

Each party may change its address« adclre:sscs for delivery of notice by delivering written 
notice of such change of address to k othec party. 

Section 6.3 Severability. If any (DJII11tofthis Agreement is held to be illegal or une:nforceable by 
a cou11 of competent jurisdiction, tile uanaiDIIet" of this Agreement shall be given effect to the 
fullest extent possible. 

Section 6.4 Successors and Ass._. This Agreement shall be binding upon and inure to the 
benefit of any permitted successon;md assigos of the parties hereto. This Agreement shall not 
be assigned by Developer without Jl!lliiorwrittcn notice to DSLBD. 

Section 6.5 Amendment; Waiver. 1l1is .Agn:ement may be amended from time to time by 
written supplement hereto and exCOil!lal by both OS LBO and Developer. Any obligations 
hereunder may not be waived, excqdt by wrifllten instrument signed by the party to 'be bound by 
such waiver. No failure or delay off ciUlllec party in the exercise of any right given to such party 
hereunder or the waiver by any pa~ttyofanymodition hereunder for its benefit (unless the time 
specified het·ein for exercise of sucila.nipt. OJ!' satisfaction of such condition, has expired) shall 
constitute a waiver of any other or lDilll1lher right nor shall any single or partial exer<:ise of any 
right preclude other or further exeR:iisc thereof or any other right. The waiver of any breach 
hereunder shall not be deemed to IBm waiva:ofany other or any subsequent breach hereof. 

Section 6.6 Governing Law. 1bi:1; Agreement shall be governed by the laws of the District of 
Columbia. 

Section 6.7 Counterparts. This ~eo!tmay be executed in counterparts, ea<:h of which 
shall be deemed an original. 
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Sectio11 6.8 Entire Agreement All previous negotiations and understandings between the 
parties hereto or their respective agents and employees with respect to the transactions set forth 
herein are merged into this Agreement, and this Agreement alone fully and completely expresses 
the parties' rights, duties and obligations with respect to its subject matter. 

Section 6.9 Captions, Gender, Number and Language of Inclusion. The captions are 
inserted in this Agreement only for convenience of reference and do not define, limit or describe 
the scope or intent of any provisions of this Agreement. Unless the context clearly requires 
otherwise, the singular includes the plural, and vice versa, and the masculine, feminine and 
neuter adjectives include one another. As used in this Agreement, the word "incluCling" shall 
mean "including but not limited to". 

Section 6.10 Attachments. The following exhibits shall be deetned incorporated into this 
Agreement in their entirety: 

Attachment I: 
Attachment 2: 
Attachment 3: 
Attachment 4: 
AttachmentS: 
Attachment 6: 

CBE Minimum Expenditure 
Target Sector List 
Utilization Plans 
Quarterly CBE Reports 
Vendor Verification Fonn 
Suggested Outreach Activities 

Section 6.11 Binding Effect. This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors, assigns, heirs and personal representatives. 
Approved as to legal sufficiency for the District of Columbia Department of Small and Local 
Business Development: 
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Approved as to legal sufficieacy :fur the District of Colwnbia Department of Sm~tll and Local 
Business Development: 

Tabitha D. McQueen 
General Counsel, DSLBD 

AGREED TO AND EXECu:rnD TillS ___ DAY OF------ 2009 

DIRECTOR, DISTRICT OF OOLUMBIA DEPARTMENT OF SMALL AND LOCAL 
BUSINESS DEVELOPMENT 

BY: 
Lee A. Smith m 

DEVELOPER 

BY: 
Carlos Vazquez 
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Approved as to legal sufficiency for the District of Columbia Deparbnent of Small and 
Local Business Development: 

BY: 
Tabitha D. McQueen 
General Counsel, DSLBD 

AGREEDTOANDEXECUTEDTHIS /D'fk- DAYOF ~ ~!. 2009 

D.IRECTOR, DISTRICT OF COLUMBIA DEPARTMENT OF SMALL AND 
LOCAL BUSINESS DEVELOPMENT 

BY: ~ i ;tiJt_;tf --
Lee A. Smith III 

D'EVEWPER 

BY: 
Carlos Vazquez 
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Approved as to legal sufficiency for the District of Columbia Department of Small :md Local 
Business Development: 

BY: 
Tabitha D. McQt.u:en 
General Counsel, DSLBD 

AGREED TO AND EXECUTED THIS ___ DAY OF------2009 

DIRECTOR~ DlSTRICf OF COLUMBIA DEPARTMENT OF SMALL AND LOCAL 
BUSINESS DEVELOPMENT 

BY: 
Lee A. Smith III 
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Proj«tNaftlt: 

CBE MINIMUM EXPENDITURE (Attachment 1) 

Go' !RNMENT OF THE DISTRICT OF COLUMBIA 
DEPAR.w ,>'lENT OF SMALL AND LOCAL BVSINESS DEVELOPMENT 

iii 
Kelsey Gardcnt l"roperty Company LLC 

NEW MIXF.ll INCOME HOUSINC UNTS 
D.(. ZONING COMI\.IISSION APPROVED PLANNED 'UNIT DEVELOPi\llt.''oft (PUD) PROJECT 

ZONINC COMMISSION CASE No.t 8-14 

LOCATED BETWF.EN 
P StJWf lllCI Q SW.,t a 7rl1 Street NW 

IN 
SQUARE 4Z~, LoCI 67 aad 68 

WASHINGToN, D.C. 

Projfcr Owner!Spontol'l 

Addioon Square at !Cr:lscy Oard<.:ns 

Kelst:y Gardens Properly C01npuny LI.C 

Dated: I 2110109 

8521 Leesburg Pike. Suite 7SO, Vien~m. VA 22182 

Kelsey Gardeml'rnperty Cotnpany LLC 

l.eod Archlt"d: 

Clvlll!:aJii-r: 
Lands .. pe Architect: 

Tnlfllc Planner: 
1..oninc Counsel: 

Ad>iJOI')' Nelpborbood Commlplon (ANC): 

ProjeCt Location: 

Leillllnl Anlhirc.:tural Group 
Wiles Mens.:h 
Wiles Mensch 
OR George 

Anw;>ld &: l'm1cr (l~ynthia Giotdano) 
ANC2c 

7th Sll'eer NW bctweet~l' Slreet Mtd Q 
St!eet 

PRELIMlNARV BU!lGET ESTIMATE Of DEVELOPMENT COSTS 

SOURCES OF F!JNDS 

Total Sources of Fwads: 

Permanent Loan 
Private Equity 

Pagel of2 

s 76,000,000 
s 13,000,000 
s 89,000,000 

ZONING COMMISSION
District of Columbia
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!JflES OF FUNDS· SUMMARY 

Total Budget 
Exclusions 
Adjusted Budget 
CBE Mlalmum Expeadlturc 

$63,244,420 
SI2,S01,182 
SS0,736,639 
$17,757,8D 

IOO.OO'Ye 
i9.78% 
$0.22% 
JS.OO% of the adjutted bud:rcet. 

100 • UNIT MULTlFAMU.Y BUILDING 
USES OF FUNDS 
Acqalsldoa 
Recordation Tax 
Other Title &: Rc.M'ding 
Flaa~.:ailg 

ldC Mortgage Fees {Permanent Loan) 
lnspcc.tion Fee (Initial !f. Monthly) 
Const:ruction Period Interest & Project Carty 
InSurance • Builder's Risk & Gen Liab 
Lender Due Dillgente 
Lender Legal 
Lender Construction Servicing Fee 
Loan Fee 
Title & Recording- Construction Loan * 
Mortgage Recordation Tax (Net of Acquisition) 
rritle & Recording - Pennanent Loan * 
Borrower Legal Fees 
Prepaid Tax & Insurance Escrows 
Operating RC$erve 
Other Soft Costs 
Accounting Fees 
An:hiteeture 
Engineering 
Permits 
Survey 
Appraisal Fee 
Phase I Environmental 
Community/Civic Improvement 
Marketing Costs During Rent-up 
Soft Cost/Financing Contingency 
Constr11etlon Hard Costs 
Rtsidcntilil Construction Hard Costs 
Sitework 
General Conditions 
Construction Insurance 
P&PBond 
General Contractor Fee 
Construction Contingenty 
Development Contingency 
Developer Fee & Overhead 
Developer. Overhead 
.Developer Fee ** 
Subtotals 

BVDGETSUBTOTAL 
EXCLUSIONS 
ADJUSTED BUDGET 
CBE Minimum Expenditure 

otal ... rojel:l Budget 
otal Exclusions 

Adjusted Bucltet 
CBE Minimum Expenditure 
Contingent <.:ontrlbutioa - 25°/• of CBE Minimum 
Seetloa S.l(l) rontrlbutloa example 
· dionS.l(ll) contribution enmple 

Sedioa 5.1(1'11) contrihutioa exam le 

• HUD Loan is construction to penn . 
.,. HUD docs not allow ror Developers' Fcc: 

Total Coso 

$167,717 
$436 

$1,780,722 
$386.027 

S4,QtJ0,64S 
s1n,s16 

$0 
$35,000 

$0 
so 

sss,ooo 
$1,116,500 

so 
so 
so 
so 

so 
$2,983,834 

SI36,7SO 
$166,882 

SS,030 
SIS,OOO 
$17,490 

$500,000 
$150,000 

$0 

$45,248,989 
$1,362,000 
$2,139,000 

$500,719 
$346,976 

$1,906,888 
so 
$0 

$0 

$63,244,420 

$63,244,420 
S12,S07,782 
$50,736,639 
$17.757 823 

563.%44,420 
Stl,507,78l 
$50,736,639 
Sl7,757,8l3 
$4,439,456 
$4.439,456 

$887,891 
$221,973 

Page 2of2 

ExciusloRS 

$167,711 
$436 

$1,780,722 
$386,00/ 

$4,090,645 
SI19,S34 

50 
$0 

sss.ooo 
SI,116,SOO 

$0 
so 
so 
so 

so 
$629,088 

so 
$166,882 

so 
so 

$17,490 
ssoo.ooo 

so 
$0 

$2,680,118 
$0 

$450,647 
$346,976 

so 
so 
so 

so 

SI2,S07,78.o~ 

Adjusted ~et CBE Mialmum 

so so 
so so 

so so 
so so 
so so 

$t3.282 $4,64~ 

so so 
$.}5,000 SI2,2SC 

so so 
so so 
so s~ 
so s~ 
so s~ 
so $~ 

so su 
so so 

so so 
$2,354.746 $8~4.161 

$136.750 $47,863 
so so 

SS.OJO $1,761 
SI.S.OOO SS,2SO 

so so 
so so 

suo.ooo SS2,SOO 
so so 

$42,561,871 $14,899,105 
$1,362.000 $476,700 
S2,1J9,000 $748,650 

$50.072 SI1,S2S 
so so 

$1 ;9(]6.888 $667,411 
so so 
so so 

so so 

$SO, 7)6.639 S17,7S7,82 

ZONING COMMISSION
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Attachment 2 

Target Sector List 
~·::t~~~A· 

To be included on the Target Sector List, the trade, service, or function must be q.~ssarj for the specific 
project and no Certified Business Enterprise ("CBE") is able to perform the "·'ed sc'I'Vi~_or function. 

• • • • '>"'.,. '•,{:~t,, -~~~~;:'§}~:-,, . '"' 
On page one, please provide a proposed hst of trades, servtces or functions that ~~X~per belielfS that 
no CBE is able to perfonn, along with a narrative describing why it believes that no'~'* .. is able to Fform 
the required service or function. .-·==-·· '=i=:t~*~:>. ..,:i'·' 

.~:~\~~~I:~A -.~,~~~~~~:~;~)}"" 
On page two, please provide a narrative description of the efforis'··=-!n identifYing t:Jtat ti}.~trade, service, 
or function should properly be included on the target list .. ~ffi?rts may:~~.J.ude searchil~}he DSLBD 
database, communications with other developers in an .~fJ'Oft:~ii~~ntify··~!:fic CBE~~~olding pre-bid 
conferences, working with DSLBD staff to identify QJ$s, andf(iji~c. ·-::~~!~~:;:,.. ,,;;,_f§YF 

/"'~@~1§, "l j'i:P' 

Submitted by: Date: 
(Name of Developer) 

Reviewed/Recommended by: Date: 
Antonio D. Hunter 
Assistant Director, Business Opportunities and Access to Capital (DSLBD) 

Approved by: Date: 
Lee A. Smith III, Director (DSLBD) ZONING COMMISSION

District of Columbia

Case No. 08-14

70



Attachmcrnt .2 

Target Sector List 

(Narrative Description of Efforts) 

Submitted by: Date: 
(NIIIIIIC of Developer) 

Reviewed/Recommended by: Date: 
Anii!Jinio 0. Hunter 
AssiiBtaut Director, Business Opportunities and Access to Capital (DSLBD) 

Approved by: Date: 
Lee A. Smith ill, Director (DSLBD) 

ZONING COMMISSION
District of Columbia

Case No. 08-14
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CBE Utilization Plan (Attachment 3) 

TANTS 
I Legal to· .:. ~l!;ilV~"',.;;;:o 

[Civil'"' ~' 
!Traffic r • 
j .i .flu 

•1::-...... A ... A 

IPrintiruz: ....... u ..... o 

ICBff 
I_T i~ht;nn r'nna•lltant 

.... -•· 

!Retail Sales Broker 

!~UN~- KU~IIUN 

lri;...~R 
In!~ -• 
In 

.z· 
.v 

IMf"hllG. 

!Wood and Plastic 
!Thermal & • • n •r 
IDoors & Wi-.r~~ ... ft 
1 .... .. 

'Ulll:lll!O: 

lf.i........:'lttti~ 
I.;. 

1- ..• t(YQ 
It' 
~~~;,;,:1_ Constru~;uun 
ICon· .!. · ..... lV'CYUI)I, .;:lYlliLOI;IIll> ,.. . . .. 
ltil.-.....: 11 
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CBE Utilization Plan (Attachment 3) 

NOTE This list is for example purposes only and is not intended to be exhaustive 

2 
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Re~ rt Submission Date 
ProJect Name 
Address 
Name of General/Prime Contractor and/or 
Construction Manaaer 
Prcilect Contact 
TeleDhone Number 
Fax Number 
Email Address 
Anticioated Project Completion Date 

QUARTERLY REPORT 
COVER SHEET 

Attachment 4 
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CBE QUARTERLY REPORT 

1of2 Atta<:hment4 
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CBE QUARTERLY REPORT 

2 of2 Attachment 4 
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EXPENDITURE SUMMARY 

Attachment 4 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF SMALL AND LOCAL BUSINESS DEVELOPMENT 

[Mr./Ms. 1 
[President] 
[XYZ Contractor, Inc.] 
[ADDRESS] 
Washington, DC ____ _ 

Dear MtJMs. ____ ___, 

*** 

DATE 

The Department of Small and Local Business Development (DSLBD) ensures that all private 
sector partners and other entities receiving economic assistance from the District comply with 
the laws and regulations regarding utilization and participation of Certified Busines:; Enterprises. 

To ensure compliance, DSLBD requires that Kelsey Gardens Property Company, LLC submit 
quarterly reports to DSLBD regarding contracting and procurement of certified businesses on the 
construction of Kelsey Gardens located at 7'h Street NW between P Street and Q Street Kelsey 
Gardens Property Company, LLC records show that your company received a subcontract in the 
amount of and, as of 20 _, your company has been paid the amount of 
______ by the prime contractor. 

This letter is to confirm that the information that we have been given by Kelsey Gardens 
Property Company, LLC relating to your subcontract with _ [name of 
prime contractor/GC] is accurate. Please complete and have notarized the attached Verification 
Letter to confirm your scope of work, the amount of the subcontract, and amount yCiur company 
has been paid to date. If the information received by Kelsey Gardens Property Company, LLC 
from the prime contractor and provided to us regarding your subcontract is incorrect please 
explain any inconsistencies. 

If you should have any questions or concerns on this matter, please contact Harold Pettigrew, 
Chief of Staff, at (202) 727-3900 or harold.pettigrew@dc.gov. Thank you for your attention to 
this mat.ter. 

Sincerely, 

Lee A. Smith III 
Director 

441 4m Street. NW, Suite 970N • Washington, DC 20001 • Ph: (202) 727-3900 • Fax.~ (202) 724-3786 
ZONING COMMISSION

District of Columbia

Case No. 08-14

70



At~adlment 5 

______ ,, 2009 

Department of Small & Local Business Development 
441 4th Street, N.W., Suite 970 North 
Washington, DC 20001 

Attention:· Mr. Lee A. Smith III, Director 

Reference: Kelsey Gardens 

Subject: Verification of Subcontract with------ [DEVELOPERIGC] 

Dear Interim Director Smith: 

I am a CBE subcontractor to------....,--~- [name ofGC or prime 

contractor] on the Kelsey Gardens Project. My scope of work is 

My contract work began on----------and is scheduled to be 

completed on------------· My contract amount is 

$ ____________ (amount should include all change orders). I have 

been paid$ __________ to date on my contract. 

The undersigned, as a duly authorized representative of [name 
of company], swears or affirms that the statements made herein are true and coJTect. 

Signa~: Title: 

Name (print): --------- Date: 

District of Columbia (or State/Commonwealth of _______ __,; to wit: 

Signed and sworn to or affirmed before me on this day of , 
"""':""--""' by , who is well known to me as the person 
who executed the foregoing affidavit and who acknowledged the same to be his/her free 
act and deed. 

Notary signature: 

(Seal) 

My commission expires:---------- ZONING COMMISSION
District of Columbia

Case No. 08-14

70



AITACHMENT 6 

DOCUMENTATION OF ADDITIONAL OUTREACH EFFORTS 

The GC may submit the following written documentation of its CBE outreach and 
involvement efforts: 

(a) 

(b) 

(c) 

(d) 

(e) 

{f) 

(g) 

A listing of specific work scopes on a trade specific basis identif::ed by the 
GC in which there are subcontracting opportunities for CBEs; 

Copies of written solicitations used to solicit CBEs for these 
subcontracting opportunities; 

A description of the GC's attempts tn pasonally contact the solic:ited 
CBEs including the names, addresses, dates and telephone numbers of the 
CBEs contacted, a description of the infunnation provided to the CBEs 
regarding plans, specifications and anticipated schedules for the work to 
be performed, and the responses of the CBEs to the solicitation; 

In the event CBE subcontractors are found to be unavailable, the GC must 
request a written Statement ofCBE Unavailability from the DSLBD; 

A description of the GC's efforts to seek waiver ofbonding requirements 
for CBEs, if bonding is required; 

A copy of the GC's request for reduction in or partial release of retainage 
forCBE; 

A copy of the contract between the prime contractor and each CBE 
subcontractor if a contract is executed between the District and the prime 
Contractor. 

ZONING COMMISSION
District of Columbia
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