GF. S-I
Jul.27, 1953

T0: THE COMMISSIORERS

IN RE: thether penthouses msy be cénstructed ebove the bhedght
lizits esteblished by the Act of Cengress spproved Juae
1, 1910, regulating the height of tdldings, for pure
poses other than to cover elevator shafts; and whather
the presence of an cperating engineer in such pente-
houses constituies "humen ceewpancy® witdin the meane
ing of such Act.

There have been referred to this office for an cpinion cartain
questiona which hzve beea raised by the Chief Enginesr of the Department
of Taspestien, relating to the permissible wse of penthouses censtructed
gbove the height limits established by section 5 of the pot of Congress
spproved Jeme 1, 1910 (36 Stat. 452, a8 mmended; sec, 5-405, D. C. Code,
1951 ed.), These questiens may be expreassed briefly as follows:

l. K=y the Act of Jume 1, 1910, permitting the camstruction of
*penthouses over elevator shaftis® to a greater height than
axy limit set by the Act, be construed to permit the con=
atruction of penthouses for the purpose of housing sire-
conditiening equipment, heating equipment, and perhaps other
kinds of equipment vwhich ordinarily might bte located within
a buildimg?

2 Doas the phrase "human occupancy™ as used ia the Act of
June 1, 1910, in cmnecticn with the comatructien or use
of penthouses, preclude the presence of an operating engineer

in penthouses contalning air-conditioning or heating equip-
ment, imcluding boilers?

The answers to ths foregoimg questions depend won an intarpretation
of the l=st paragraph of Sectian 5 of the Act of June 1, 1910, the per-
timent part of which reeds as fallows:

erS}:d.res', towers, domes, minarets, pinnacles, peat
houses over elsvator shafts, ventilation shaffis, ehimneys,
snokestacks, and fire sprinkler tamis mxyrbe nuggtedofo a

TS ;
- o1 Golumbigon v commission

-
( ‘j . (%District of Columbia

-~~~ CASE NO.08-13

/ lE EXHIBIT NO.46
! l'\iOn

e oy S ROy iy




-2 =

greater height tham any limit prescribed in the Act

when and as the ssme may be spproved by the Commissicners
of the District of Columbia: Provided, however, That such
gstructures when above such migm be fire-
proof, and mo floor or campartment thereof shall be cou-
structed or used for human occupancy above the top story
of the building upon which such structures are placed:

And provided, That pent houses, ventilation shafts, and
¥anks shall be set back from the exterior walls distences

equal to their respective heights above the adjacent roof:
* % R

In connection with the first of the above questions, however, it is
also neeessary, in construlng the statute, to comnsider any long-standing
administrative interpretations of the statute with respect to the con-
struction of penthouses for other uses than ®over elsvator shafts®,
inasmuch as the "leng~continued contemporaneous and practical intere
pretation of a statute by the executive officers charged with its
administration #* # % # # constitutes an invalusble ald in determining
the meaning of a doubtful statute.® Sutherland, Statutory Constructienm,
sec, 5103, It might be said that the phrase ‘penthonses over slevator
shefts? is plain and unembiguous, permitting the construction of pent~
hovses only over elevator ahafts, and that therefore there is not nesd
for administrative comstructiom of this phrase. But it zay hardly be
said that Congress, by the use of this phrese, intended, for example,
to prohibit the comstruction of penthouses over stairways leading to
the roof of a building, as is commonly the practice in the comnstructicm
of buildings, and as was the practice at the time the Act of Jume 1, 1910
was enacted, according to persons in the Department of Inspectien having
knowledge of the construction practices at that tims,

It would appear, thearefore, that the phrase "penthouses over
elevator ghafis®, rather than being plain and unsmbiguous, hes reguired
interpretation by the officials of the bistrict of Coluxbia charged with
the edministration of the statute containing the phrase. The Director
of Tnspection over ithe years has interpreted the statuts as permit&ing
the construction over the height 1imit of penthouses to provide shelter
for air-conditioning equipment such ez water towers, evapcorative con-
densers, and air-conditioning fams. %he question now arfises, however,
in the light of changed ceastruction practices, whether the Directors
irterpretation of the statute may extand to permitiing the comstructiom
of penthouses to shelter heating equipmeat including boilers. Much of
the air-copditioning ezd heatdng eguinment in use today requires the
sexvices of operating emginsers, and the presence of cperating engineers
m pemtueuses constructed asbove the perrissible height Jdmit also in-

clves &n interpretatien of the meaning of ihe phrase *human cecupaacy™®,
25 used in the Act of Jmme 1, 1510,

In econection with the conziderazticen of both of ths guestions dis-

crzoed in this éxindon, 4t is of interest to consider the intent of ths
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Congress in enacting the Act of June 1, 1910. Strangely enough, al-
though it is commonly believed that the purpose of the Act wes to pre-
serve the skyline of the city and to prevent ihe oversladowing of thse
Capitol by excessively tall buildings, it would not appear that the
Congrees, at the time it was considering the bill that later became

the Act of June 1, 1910, had such a purpose in mind. Rather; according
to & statement by one of the sponsors &f the bi1ll during debate in the
House of Representatives, the principal concern of the Congreas involved
the lack of fireproofing on the "upper or mansard stories® of buildings
then constructed, and the sponsor stated "this act is for the purpose of
requiring that buildinga of a certain height shall be of fireprcof material
throughout.® Congressional Record, Vol. k5, pe 4535,

Another consideration of the Congress during its debate on what
later became the Act of June 1, 1910, would appear to relate to matters
of light and ventilation, as the following exchange during the dshate
ennld indicate: :

"yR, CAMPBELL (2 sponsor of the bill) The buildings on
Pennsylvania avenue would be limited to the height pro-
vided for in this bill (160 feet).

"MR, SIMS. Now, why should they be permitted to be, say 30
feet higher on Pernslyvania avenue than agy other business
street or otherwise in the city?

"MR. CAMPBEIL. It is the widest street in the city,
-"MR., SIMS., Is not New York avemue fully as wide?
"MR, CAMPBELL, Noj Pennslyvenia Avenme is the wider,

"MR, SIMS, Is it the object snd purpose of regulating the
height of buildings in the District of Colurbia that the
height of buildings should be regulated on each street in
reference to the width of that particular street?

"MR, CAMPBELL, We are far below the limit of height that
could be provided for on Permsylvania Avenue when we pro=-
vide for 160 feet.” (Cong. Record, Vol. k5, p. 6799;
perenthetical notations added)

Accordingly, it would seem that the last paragraph of sectien 5 of
the &ct of June 1, 1910, should be comnstirued in the light of the imtent
of the Congress in enacting the Act; 1l.e,, in terms of fireproofing and
of light and ventilation,

On this basiz, therefore, it would appear that ths 6lst Cangress,
inzofzr 2s penthouses were imvolved, was nobl concerned go mueh wiih the
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use to which such penthouses would be put as with the fireproofing of
such penthouses, and it would seem there was no objection on the part

of Congress to the construction of fireproof penthouses above the height
limit, just so such penthouses were (1) set back from the exterior walls,
spparently for ressons of light and ventilation, and (2) were not con-
structed or used for human occupancye.

The term "human occupancy" moreover, perhaps should be construed in
the 1light of the intent of the Congress in enacting the Act. The Con=
gress, in specifically recognizing the necessity for elavator machinery
above the height limit, obviously did not intend that no elevator mach-
inery repairman could enter the penthouse over such mashinery for the
purpose of repairing it. Yet in one sense this is ®human occupancy® of
such a penthousa,

The term "occupancy™ means, Yo quote Webster's New International
Dictionary, 2nd Edition, the "act of taking or holding possession®.
An voccupsni®, to quote the same authority, is "one who occupies or takes
possession; one who has the actual use or possession of a thingn; "occupy®
means "to take or enter uwpon possession of; to hold possession of, to hold
or kesp for usej; to use"; while foccupation® means Tactual possession or
control®, I am of the view, therefore, that the prohibition of vhuman
occupancy™, in the last paragraph of section 5 of ths Lct of June 1, 1910
was intended by the Congress to prevent the use of encllosed space sbove
the height 1imit for residential, office or business purposes, either by
the omer of a building or by any tenant holding under him, but was not
intended to preclude the use of such space in counection with the main-
tenance of such building and the operation of its utilities, I am of the
view, therefore, that the last paragraph of section 5 of the Act of June 1,
1910, does not prohibit the presence of bullding maintenance persomnel in
fireproof structures constructed sbove the permissible height limite

In summation, I caused a study to be made of the Act spproved
June 1, 1910, and the legislative history of such Act, wtth particular
reference to the last paragraph of section 5 of such Act, as a result of
which T have concluded that the phrase in such paragrsph, "penthouses
over elevator shafts", may be construed to include penthouses cver stair-
ways leading to the roof and penthouses over other utilitles necessary in
connection with the cperation of a building, but not {0 include penthouses
to be used for residential, office or business purposes, Further, I have
concluded that the term "human occupancy® as it is used in such paragraph
should be construed to preclude the construction or use of penthouses for
residential, office or business purposes, but not to preclude the presence
in such peathouses of building maintenance persomnel charged with the
operation and maintensnce of the building's utilities,

The memorendum of ths Chief Enginesr of the Department of Inspectiom
algo refers to paragraph numbered 1 of Section XIIT of the Zoning Regula-
tdens of the Distxrict of Columbia, a3 smended, which reads es follows:
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*]l, The provisions of the Act of June 1, 1510, as to
spires, towsrs, domes pinnacles (sic), penthouses over
elevator shafts, ventilation shafts, chimneys, smoke stacks,
end fire-sprinkler tsnks shall ccntinue in full force and
effect, except that on buildings herafter erected the Com-
misgioners of the District of Coluzbia shall not spprove the
construction of fire-sprinkler tanks, water tewers, or bous-
ing for air conditicning to & height in excess of 130 fest
measured from the lsvel of the curb cpposite the middle of
the front of the building. Fire sprinkler tanks, water
towers, or housing for &ir conditioning equipment may be
erected or enlarged on buiidings existing prior to Decasber
1, 194k a8 provided under Section XXIII of these regulationse
(A8 amended Dec. 1, 19kl and Feb. 25, 1948.)*

This regulation of the Zoning Coemzission, as bas been pointed out in
the memorandum of the Chief Engineer of the Department of Inspectien, would
appear to have a double effect. First, it imposes a limitation om the Act
of Jume 1, 1910, siece it prohibids the consiruction of fire-sprinkler
tanks and water towers above 130 fesi, although the June 1, 1910, Act
specifically permits fire-sprinkler tanks ebove the 130-foot height limit,
and m3y be construed to permit water towers gbove that limit, But more
ixportant, the regulation would zppear to delimit the Act of Jume 1, 1510,
by irmpliedly authorizing the construction of housing for air ceaditioning
equipment above any height 1imit established by th2 June 1, 1910, ict,
with the exception of the 130=-foot height limit. It would sppear, there-
fore, that ths Zeming Commissien, like the Direstor of Inspectiocns, hss
construed the phrase "penthouses over elevator shafts® 4o permit the
construction of housing for air-conditioning equipment above all height
1limits except the 130-foot height limit,

The Zoning Regulations of the District of Columbia, as emended, have
besn premulgated by the Zoning Comsrisaion of the Distriet of Colustia
under the authority contained in the Act approved June 20, 1938 (52 Stat.
797, a8 asmended; Title 5, sections 113 through 426, D. C. Code, 1951 ed.).
Among other things, such Act empowers the Zoning Commisszion to regulats
the height of buildings, except the permissible haight of =y bullding
shall not exceed the maximum height of buildings authorized by the Act
of June 1, 1910, supra. Further, section 12 of the Act of June 20, 1938
(Section 5-42h, D‘E%‘. . Code, 1951 ed.) provides:

"Sece. 12, Wherever the regulations made under the authority
of this Act require a greater width or size of yards, courts, or
other open spaces, or require a2 lower height of bulldings or
g=aller number of stories, or rsquire a greater perecentags of
lot to be left unoccupied, or impoae other higher standards them
are required in or undsr any other statute cor municipal regnlations,
the regulations made mder sathority of this Act shall govern, * * »,%
{ederssering swppliead)
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Accordingly, I am of the opinion that although the Act of Jums 1,
1910, may be construed to permit the comstruction, above the maximum
height limite established by such Act, of penthouses sheltering building
utilities, providing such penthouses mset the other requirements of such
Act, nevertheless paragraph 1 of Section XIII of the Zoning Regulations
of the District of Columbia hag the effect of prohibiting the constructien
of such penthouses asbove the 130 foot helght limit, although impliedly
permitting the construction of penthouses for air conditioning equipment
gbove the lower height limite established by the June 1, 1910, Act.

The Chief Engineer of the Department of Inspection concludes his
memorandum of June 16, 1953, with the following paragraphs:

"It is apparent that a situation difficult both for this
office and for the architects, owmers, and mechanical engineers
will continue to exist until both the Act of 1910 and the Zon-
ing Regulations are clarified and a comsistent and ecuitable
policy established for bothe

nTt 82eas to me that the intent and llmitation of ths
Act of 1910 should be established by Commissioners directive,
end that thereafter the Zoaing Regulations be clarified in
order to be consistent with such directive,

"It is recommended that such directive clearly establish
what equipment may be in a tpenthouse! above the helght limit
as established by the Act of 1910, that there be a limiting
gize to such pent-house based on a percentage of roofl ares,
and that the Zoning Camsission establish regulations con-
sistent therewith, also for such pent~houses as excesd the
goning height 1imits bub are not above the limits established
by the Act of Jume 1, 1910,"

Inasmuch as in my view, the Act of June 1, 1910, may be comstrusd to
permit the eonstruction, above the various height limits established by
such Act, of penthouses to house utilities necessary in the operation of
buildings, and to permit the presence in such penthouses of persomnel re-
quired to operate such utilities, the only action required of the Com-
missioners with respect to establishing “the intent and limitation of
the Act of 1910* would be to direct their Secretary to forward a copy
of this cpinion to the Director of Inspection for his information and
guideancs,

But as has been pointed out earlier, the comstructiim of the pct of
Jure 1, 1910, is not all that is required to furnish the ®eclarification®
rescazended by the Chief Engineer, Since the Zoring regulatiozms prohibit
the eccnstruction of fire-gprinkler tanks, water towers, or housing, for
airecondi tiening egquipment above 130 fest, such regulatiuons effectively
eateblisk, for all buildirgs, an extre=s bhaight of 130 fuct, not in-
eledieg cpires, domes, pimnacles, peathouses cver elevetur shalis,
ventilation shafts, ckimmays, snd saokestacks,




RECOMMENDATIONS:

l, 9fhat although the Act of June 1, 1910, regulating the height
of buildings, may be construed to permit the constructicn, above the
various height limits established by such Act, of penthcuses to shelter
building utilities of all kinds, and to permit the presence in such
penthouses of building maintenance persommel, paragraph 1 of gection XIII
of the Zoning Regulstions prohibitez the construction above a height of
130 feet of fire-sprinkler tanks, water towers, and penthouses for air
conditioning equipment, '

2. Thit$ should the Commissicners desire to authorize the Dirsctor
of Inspection to spprove plans for the canstruction, asbuve the maximm
height limits established by the Act of June 1, 1910, of penthouses to
shelter building utilities, it would appear necessary that there first

be a change in the Zoning Regulaticns of the District of Columbiz, whieh
are controlling.

3. That the Commissioners forward & copy of this opinion to (1) ths
Director of Inspection, D. C., and (2) the D. C. Building Code Advisory
Committes, for eppropriate recommendation relating to the desirability
of amending the Zoning Regulations of the District of Columbia so es to
clarify the present uncertainty rezarding the construction, above certsin
height 1imits, of penthouses to ghelter building utilities,

/8/ VERNON E. WEST,
Corporation Counsel, D. C,.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
ENGINEER DEPARTMENT
DEPARTMENT OF INSPECTION
WASHINGTON 4, D, C.

ADDRESS REPLY TO
DIRECTOR or INSPECTION

May 13, 1953.

To Whom It May Concerns:

Re: Housing for air conditioning equipment
above 130 foot level,

Prior to December 1, 194k, fire-sprinkler tanks, water
towers and air conditioning equipment were permitted above
height limits of buildings as established by the Zoning Regu-
lations and the Act of June 1, 1910, whichever was the more
restrictive,

On November 15, 19LL, a public hearing was held by the
Zoring Commission to consider amendments regarding the location
of air conditioning equipment above the 130 foot height limit,
The Commission evidently felt that air conditioning equipment
was unsigntly, and where fans were used they created a noise
nuisance, The upshot was that the féllowing amendment in part
was promulgated: M # 3 #® the Commissioners of the
DTistrict of Columbia shall not approve the construction of fire-
sprirkler tarks, water towers, or housing for air conditioning
equipzent to a height in excess of 130 feet measured from the level of
the curb opposite the middle of the front of the building, * # v

The erection of ventilating shafts permitted by the Act of
June 1, 1910 was not included in the above mentioned prohibitions,
However, I am of the opinion that the installation of fans is not
permitted.

The Ameritan Society of Heating and Ventilating Engineers
defines "Air Conditioning: The simultaneous cofitrol of all, or at
least the first three, of those factars affecting both the physical
and chemical conditions of the atmosphere within any structure,
These factors include temrerature, humidity, motion, distribution,
dust, bacteria, odors and toxic gases, most of which affect in
greater or lesser degree human health or 8omfort," and ®Ventilation:
The process of supplying or removing air, by nature or mechanical
means, to or from any space."

For purposes of administration, air conditioning and forced
ventilation should be considered as synonymous,

—-'/, e . NV PP )
/7;%7%54)#€;${;<§;%“Z4
ROBERT H, DAVIS,
Tirector of Inspection, D. C.



