
c 
0 
p 
r (~ ~ .. s- 111-

'lOt 

m REt Whether penthouses JIJiq be cmstructed abcw•• the heigh1; 
l.:bd.te utabll.ahed 'b)r the Act ot Ccmgress li!ppl"We4 J&e 
1, 19101 regula:t:i.ng tbe bsi&ht of 'hujldjD.glJ_, for pur­
poeea other than to cCJYer el.Jrrator ahatWJ and wlather 
the presence ot em cperati.Dg cmgineer in saeb pent­
houses consti. t~ "blD!Um oo~• wi 'U:lin t.be mean­
ing ot aueh Act.. 

There ha:f"e been referred to th1.s o.tfice for an cpinion certain 
queationa wb:i.ch h&Ye beea raiaed b7 the Cb:ief Eng~~r of the Departaent 
of ])uipeotiea, relatillc t.o t.he pendasible ue o! perLthouaea ceutructed 
a8ave the hei&ht lbd ttl establl.ahed br secticn 5 ot ;Che .lot ot Congress 
approved JEe 1, 1.910 (.36 Stat. 162, u eendedJ see .. s-kOS, D. c. Code, 
19.51 ed.). ~e questions 'l21q be expressed brief:cy u foll.Olfila 

1. ~ the .&.ct ot Jee 1, 1910, penaitting the ccas'tructioa ~ 
ttpeat.b.oosea CRer elewator ab.a.t'W• to a greater heipt than 
uq lildt set b;r the .let, be construed to penU.t the coa­
structicm of pentl:lous~ tor the pnrpose or housillg air­
cODdi ti.oning eqlrl.pmeat, heating eqai.pmen t, anti perhaps other 
lr:i.:rl.dJI o! equipBU!a t vbi.ch ordinariJ7 might ~~• located vi t.biD 
a bn1Jd1ug? 

2. Does the phrase •')ml:um occup~" u used j;.D the Act of 
June 1 1 19101 1n cmmeeticm Yith the constJM:letion or use 
of penthouses, preclude the presence of an opflrating engineer 
ill penthouses coatainiag air-coftditioning <Dr beating equip­
ment, i.Dc1wiing boi1en1 

The auvera to the foregohg questions depend vpon u. att:rpret.ttion 
ot the Wt paracraph ot Secticm S of the .Act or J'§ne l, 1910, the per­
ti.Jumt pert of 1i!bi.eh re&da as tell.owaa 

-spirea, towers, d01!168, Jdna.rets, pinnaclea11 p..t 
howlea mer elevator shafta, T&ntilatioa shati.~S 1 cb:bm8j'S, 
aokeet.aeka, and tin Dprhkl.er tanks a,:mb' a~~~ a 
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greater height than aey l.im1 t prescribed in the Act 
vhea and u the same "flJJJ:1' be approved by" the CClllllld.ssia:lers 
o! the Diatrict o! Collm!biaa Prarlded1 howeYer, That such 
structures when above such ~igli'E ahill be fire­
proof, and 110 fioor or Cc::Jq)artaent thereof shall be con­
structed or used !or h'WI18ll occupancy abOYe the top stor,r 
of the building upon whi.ch such structures are pl.aced.a 
And provided, That pent houses, Tentilaticm sbA!'t.a, and 
liiikS shill be set back !rom the exterior wal1.s distsnces 
equal to their respective heights above the adjacoo.t roof: 

* * * *•" 

I:n connection v.tth the first of the aboye questions, however, it. is 
also neeessal')", in construing the statute, to consider anJ' long-standing 
administrative interpretations o! t.he st.atute rl tb respec1r. to the con­
struction of penthouses for otc~er uses than 11 over ele"'atoJ:- sha!'ts", 
inasmuch as the n}cng-continued con~oraneous and pract:Lcal inter­
pretation of a statute by the executive officers charged 'nth ita 
adm1ni.atration * * * * * constitutes an invaluable aid in determining 
the mea:aing of a doubtful. statut.e. • Sutherland, statutor:r construction, 
se~. 5103 • It mi.ght be said that the phrase ~!penthouses over ele-rator 
shJdts" is plain and tm.a:mbiguous, pend tting the construction of pent­
houses only ewer elevator sha!ts, and that therefore there ia not need 
for administrative constructioa or this phrase. But it l!Zifl..y hardly be 
said that Congresa, by the use of this phrase, intended, for example, 
to proh1.b1 t the eons tructian of penthouses O'f'er s~ leading to 
the roof ot a building, as is commonly the practice in tlte construction 
of bu11dings1 and as was the practice at the tilne the Act o! J"D:le 1.1 191.0 
was enacted, according to peraons in the Department of Inspection baTing 
knowledge or the construction practicaa at t.hat time. 

It 1rould appear_. therefore, that the phrase t'tpenthousea over 
elevator shaft.a", rs.thor then being pl.&in and un£m.b1.gu<:ro.is 1 has required 
interpretation by t.he official.a of the District o! Columbia charged with 
t..1-je administration of the statute containing the phrase. 'l'be Director 
of r.napection Cf'f'er the y~ ~.as interpreted the st.atutQJ a~ permitting 
the co:cstruction over the height l1l!d t of pent.hoUBeS to prov-ide shelter 
fo-r ed.r-condi tioni.ng equipment such u -.ter towers, evaporative con­
de·ns~, and a:tr-condi ti.on:i.ng fans. '!he question now arlsea, however, 
U.. tile light of changed. eonatruction practices, whether the Direetol" s 
i.t:.terpreta.t.:ton or t.he statui:.e JnJl!3" e:rt.l!nd to pennitt,ing 't.be construction 
of penthouses 'to shel tar heati.ng equipae.nt including botle-.'"8. Much o! 
tho rir-eooditi.oni.ne &:ad heating equipPl.ent in use today requires the 
SE-:Niees of operating engineers, and 'io.he presence o! oporating ezJgineera 
in p(J!lthouses constructed abaTe the pe.rr:.issible height Jdld.t also in­
Vt-lT~ &1 inte:rprew.tion of t.bc m;ss""i ng of the phrase "h~ eccupau:tcy1" 1 
as U$ied in the Act o! June 1 1 1910. 

In ea::nection with the c~n:zider£lticrt of both o! th9 C[118sti.OD.ll: d.ll­
cr.s~cd. in th.iB t;rl.niont it is of inte:...-est to con.aicier ttH! intent of t.h~ 
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Congress in enacting the .A.et of June 1, 1910. Strangely enough, al­
though it i8 eOlllllOnly believed that the purpose of the Act. 1f3..S ~ pre-. 
sene t.he sk;yline of the ci t;y and to prevent the arersl:i.BdOld.ng of the 
Capitol by" excessiveJ.:r tall buj)dings, it would not appear that the 
Congrees, at the time 1 t vas considering the bill that later l;leeame 
the Act of June 1, 1910, had such a purpose in Jnind. Rather, according 
to a st.atement by one of the spon8ors elf t.be bill during debat-e in the 
House of Representatives, the principal. concern of the Congress im'olTed 
the lack of !ireproof'ing on the ~tupper or mansard stor:Les• or bnild1D€B 
then constructed, and the sponsor stated "this act is :ror t.he purpose ~ 
requiring that buildings of a certain height shall be •)f' fireproof material 
throughout." Congressional Record, Vo1. 45, P• 1.635. 

An.other consideration of the Congress during its debate on what 
later became the Act of Jnne 1, 1910, would appear t.o relate to utt.en 
of light and Tentila tion, as the :following exchange during the ~te 
-muld indicate: 

·~m. CAMPBELL (a sponsor o! the bill} '!he buildii~gs on 
PennsylTania avenue would be limited to the height pro­
vided for in this bill (1.60 feet). 

"MR. SD!S. Now, w:by shotll.d they be penni tted to be, se:y 30 
feet higher on Pennslyvania avenue than aey othe::- business 
street or otherwise in the ci"GY? 

"MR. CAMPBELL. It is the widest street in the city • 

"MR. SIMS. Is not Hev York avenue !ul.ly as wide? 

"MR. CAMPBELL. NoJ Pennsl.ynmia Avenue is the td.der. 

•MR. SIMS. I8 it the object and puxpose of regttl.atin.g the 
height of buildings in the District of Colurrb 1a that the 
height of building= should be regulated on each etreet in 
reference to the width of that particular stree'to? 

"MR. CAMPBELL. We are far belO"'f the lilrl. t of h<3ight that 
eould be provided for on Pennsylvania Avenue when we pro­
vide !or 160 !eet." (Cmg. Record, Vol. 1.6, P• 6799; 
parenthetical notations added) 

Accordingly, it would seem that the last paragraph of section 5 o! 
the Act of June 1 1 191.0, should be construed in the light of the intent 
o! the Congress in ena.et.ing the .Aet; i.e., in terms o! !ireproofing and 
of light and ventilation. 

en this besi&, therefore, it 'WOuld appear t.'lult ths 61st COUD"MS.r 
in..~o!ar u psnthou.8~ ~ izrvolved, wa.s not. cor..eeTned so ~h ~t..">i th$ 
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use to which such penthouses would be put as with the f1.reproofing of 
such penthouses, and it would seem there was no objeC:tic•n on the part 
of Congress to the construction of fireproof penthouses above the height 
J.ilrl t, just so such penthouses were (1) set back from the exterior wall.s, 
apparently !or reasons of light and ventilation, and ( 2) were not. con­
structed or used for human occripancy. 

'I.he term "human occupancy" moreover, perhaps should be construed in 
the light of the intent of the Congress in enacting the Act. The Con­
gress, in specifically recognizing the necessity :tor el~:wator macbiner;r 
ab()11e the height lim1 t, obviously did not intend that n1) eleva'to%' mach­
inery repairman could enter the penthouse over such MQ:tli,:aery for the 
purpose of repairing it. Yet in one sense this is •human occupancy" o! 
such a penthouse. 

'Jhe term "occupancy" means, to quote Webster's Neli' International 
Diction.a.ry, 2nd Edition, the "act o! taking or holding possession"• 
An "occupant", to quote the same authority, iB "one who· occupies or takes 
possession; one who has the actual use or possesnon of a thing"; •occupytr 
means nto take or enter upon possession of; to hold possession of, to bo1d 
or keep for useJ to use"; while ttoccupation• means "ac1;ual possession or 
control"• I am of the view, therefore, that the prohibition of nhuazan 
occupanc;r" 1 in the last paragraph of section 5 of the Act of JUne 1, 1910 
was intended by" the Ccngrsss to prevent the use o:t enC:Losed space above 
the height l.ill11t !or residential, o!!ice or business purposes, either by 
the cmn er of a bui1ding or by' any tenant holding under him, but was not 
intended to preclude the use o! such space in connecti~:m with the main­
tenance o! such building and the operation o! its utlll ties. I am ~ the 
view, therefore, that t.he last paragraph o! section 5 ~'Jf the Act of June 1, 
19101 does not prohibit the presence o! building maintenance personnel in 
fireproof structures constructed above the permissible height lbit. 

In S'l.ll!ll1lati.on, I caused a study to be made o! the Act approved 
JUne 11 19101 and the legislat.ive histor;y of such .Act, ld:th particular 
reference to the last paragraph o! section 5 of such Jet, as a result o! 
vbich I haYe concluded that the phrase in such paragraph, rtpenthouses 
uver elevator shafts" 1 ll1<zy' be construed t.o include pe.D.thousas OTer sh-i,.._ 
ways leading to the roo! and penthouses over other ut.j.lities necess8l"J" in 
connection with the operation or a building, but not 1;o include penthouses 
to be used !or residential, office or business purposElS. Further, I ba:ve 
concluded that the term •hu:man occupancy" as it is usod in such paragraph 
should be construed to preclude the construct:ion or lUie or penthouses !or 
residential, office or business purposes, but not to preclude the presence 
in such penthouses of llt~nd1ng maintenance personnel c:harged with the 
operation and maintenance o! the building's utili ties,. 

'!he ~orand.Wll o! the Chief Engineer o:t the Depa:rtment o! :rnspeetion 
wo refers to paragraph n'Ul!lbered 1 o! Section llii or the Zoning Regula­
tit.ma o! the DiB t:rict o! Collmibi.a1 rus amcmded, mich reads as !ollowa s 
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•1. 'lbe provisions o! t!Mt Act of JUne 1~ 15'101 as to 
spires, to'tfSrs, domes p:inn.acles (sic), penthow.nes fN'flr 

elevator ahaf'ts, Tentila~_on shnft.s, cbimn~, smoke stacks, 
and fi.ra-sprinkler tanks s~ continue in tu1l force and 
ef':teet, except that on btrlldjnga hera!ter erect.ed the Cca­
:m:Lssioners of the District o! Col.l:lmbia shall. n.c)t appr«e the 
construction of tire-sprinkler t.anka, water tc,rers, tJr hous­
ing for air condi ticm:ing to a height in exce88 of l)O teet 
measured .tram the l.&Tel o:t tbe curb opposite t:lle Jd~ o! 
the front o:t the building. Fire sprinkler tanm, water 
towers, or h01ming tar air ecndi tioning equiresnt "'!ff11:T b• 
erected or enlarged on bui J dings existing prior to December 
1, 1944 as provided under Section XXIII of these regulations. 
(As ~ed Dec. 1, 19h4 and Feb. 25, 1948. )" 

This regulation of the Zoning CC21'rl.ssion, as bas been pointed out in 
the memorandum of the Chief Engineer of the Depart.iLent of Inspection, would 
appear to have a double effect. First, it imposes a limitation on the .Act 
of June 1, 1910, stBee it prohibi'\s the construction of tire-sprinkler 
tanks and a"ater towers above 130 feet, although tho JUne 1~ 1910, Act 
specifically permits !ire-sprinkler tanks above tho l3C>-!oot height l..imit, 
and mq be construed to penrlt ;.."3.ter towers above 'l::.hat l.:1.mi t. But aore 
important, the regulation wuld appear to delimit ,:he .Act ot June 1, 19101 
by iq:)liedlJ" authorinng the construction o:r bousi.J1g !or air conditioning 
equipaent above a:rr;r height ll.Jdt established by th'it June 1~ 1910, J.ct, 
with the exception o! the 13Q-fC)Ot height limit. It voul.d appear, 1ihere­
tare, that the Zoning Cosmi.ssicn, like the Diree"t.o:r o! Inspections, hu 
construed the phrase npenthouses aYer elevator shart.sa to permit the 
eonsUu.ction o! housing tor a:tr-eonditioning equipatent abO'Ie all height 
ll:m:i:ts except t.he l3o-f'oot height lbrl:t. 

'ibe Zoning Regulations o! the Dist.rict of Columbia, as am.ended, baTe 
been prom:ul.gated by the Zoning COI!IIIIi.ssion of t.be Itistri.ct of Co111!Bbia 
tmder the authority contained ill the .Act approved JUne 20, 1.938 (52 Stat. 
797, aa amended} Title 5, sections Ll3 through 42€1, D. c. Code, 1.951 ed..) • 
Among other things, such Act eaq>owen the ZOning Gomrlssion to regulat.a 
the height or buildings, except the pendssible hoight c! l!n7 buil.di.ng 
sbal.l not emeed the max:1lllum. height of bull.dings uuthorized by t.he .Act 
of June 1, 19101 s~ra. FUrther, section 12 ot the! Act of Jtme 201 1938 
(Section 5-424, D. • Code, 1951 ed.} provides 1 

"Sec. 12. "WbereTer the regulations made ·mder the authority" 
of this Act reqidi'e a greater Width or l!lize of yardS, courtS, or 
other open spaces, or requj.re a lcr.rer height of buildings or 
n•Jler number ot atorlss~ or requ:Ire a greater percentage o! 
lot to bo 1et1; unoccupied, or im.poae other higher s~ 't.h.a 
are required in or~ mq ether statute Clr maic~al. ngul.ation.a~ 
the regulations B&de mder &uthorltz' or tl:d..J Ae't ahall pern. * * *•• 
tt~ndsrilierliig &blppll&i) 
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.Accordi.ngly, I 8llll of the opin:i.oD t.bat. although the Ac-t; of Juae 1, 
1910, ~~t.~q be construed to pend. t the cCil8truction1 above tJ!le max::1lmll 
height. llm1te established b,y such Act, of penthouses shel'tosring building 
utilities, providing sueb penthouses meet the other requirements of such 
Act, nevertheless paragraph 1 o! Section llii ot the Z~~ Regula:t.iona 
ot the District of Columbia hu the et!ect o! prohibiting the construction 
of such penthouses above the lJO toot height l1mi t, although ilq>liedJ.T 
permitt.:ing th• construction of pctbouaea for air ecmditioaing equipment 
above the lower height l.iJrlte established by the June 1, 19101 Act. 

The Chief Engineer of the Department ot Inspection concludes b.i8 
memorandum of June 16, 195.3, with the following paragraphs, 

•It is apparent that a situation difficult both fo-r thia 
ef:tiee and for _the architects, owners, ani aechanieal engineers 
1dl.l. continue to er:xist until both the Act of 1910 and, the Zon­
ing Regulation.s are clarified and a ocmais'tent and ec[U1tab1e 
pol1.ey established !or bQ'th. 

n:rt, saans to me that the intent and l.iai tation of tba 
Act o! 1910 should be established b7 Coamd..ssi.oners d.trective, 
and that thereafter the Zoning Regul.ations be cl..arifj.ed in 
order to be consistent with such directive. 

"It ill recaaended that such di.rec~ve clearlY es~;.abl.i.ah. 
what equipment may be in a •penthouse• above the hei1~t l.:imi.t 
aa established by the .let of 1910, that there be a l:l.mi t1ng 
&ize to such pent-house baaed on a percentage of roo:r ares., 
and that the Zoning Cama.i.l!lsion establish· regulations con­
sistent therewith, also for such pent-houses as exceed the 
soning height l.ill.i ts bU are not above the li.Jd. ts es-tablished 
by the Act ot June 1 1 1910. • 

:rnumuch as in -r viev, the Act of June 1, 1910, J1!J.8Y be coostrued. to 
pend t the construction, abme the varioue height li•i te established by 
such .Act, of penthouses to. bouse utilities necessary 1n the operation of 
bu11djngs, and to permit the presence in sueh penthouses of personnel re­
quired to operaw such utill ties 1 the en.lJ' action required o! the CCl111l­
lllisaioners vitb respect to est.ablisbing •the intent and 11Jdtat1on of 
the Act of 1910" woul.d be to direct their Secretary to torvard a cqrr 
o! this opinicm to the Director o! Inapection !or his W'om.ation and 
guidance. 

BUt as hu been pointed out earlier, the cc:mst.ructica o! the .Act or 
Jme l, mo, is not. all that 1• r.quired to tarnish the •cl.ari!icati(lA• 
rec~-ed by the Chief Engineer. SiDoe the %osi.Dg regnl.atiou prohilnt 
tba eout.ruct1ou of fire-sprinkler tanks, mter towens, or hcwsug, tor 
air-eondi ti•1 ng equipaent abwe ]JO teet, •l~Ch rep.l.aticms eff"t1T~ 
eateblia~ tor all blrlldjmga, an utrct• ~tot 130 tuGt, ~ h­
el.~ fJ!:pirea, ~, pi'P'Molu, pGDthousn ever tilmra~~ e};l..mfu, 
vmt.il.a t1on sha.tta, cb:1..1ilef111J, ad aokestaea. 
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1. 1hat although the Act or June 1, 19101 regulating the height 
or buildings, may be construed to perm:i t the construction, above the 
Ya.rious height l.iJrl ts established by such Act, of penthcuaes to shelter 
building utilltie~ of all Jd.nds, and to permit the pre•ence in such 
p«ithOUSU of building maintenance personnel, paragraph 1 of aecti.on niT 
or the Zoning Regu.l.ations prohibit. the construction abc"'e a height of 
130 teet ot tire-spri.nkler tanka, water towers, and pen1ibouses !or air 
conditioning equipment. 

2. 'lha'i sb.ou.l4 the Caaniasionera desire to author.l~ze the Director 
of Inspection to approve plans !or the construction, above the Mxi•um 
height ll.mits established by the Act of June 1, 19101 o:r penthouses to 
sh~lter building utill.ties, it would appear necessary that there ti,.rat 
be a change in the Zoning Regu1ations o! the District o:r Columbia, which 
are controlling. 

3. That the Commissioners forward a copy of this opinion to (1) th@ 
Director or Inspection, D. C. 1 and (2) the D. C. Buil.di:o.g Code Adrlaory 
Conmti. ttee, for appropriate recommendation re1ating to "the desirabili V 
of amending the Zoning Regulationa of the District o! Columbia so as to 
clarify the present uncertainty" regarding the construction, above certain 
height limits, of penthouses to shelter buil.ding utili ties. 

RFK:lls 
7/24/53 

/s/ VERNON E. WEST, 
Corporation Counsel, D. c. 
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ADDRESa RK~LY TO 

GOVERNMENT OF THE DISTRICT OF QOLUMBIA 
ENGINEER DEPARTMENT 

DEPARTMENT OF INSPECTION 

WASHINGTON 4, D. C. 

DIRECTOR 01' INSPECTION 

Yay 13, 1953. 

To i1hom It llay ConccrnJ 

Re: Housing for air conditioning equi[Eent 
above 1)0 foot level. 

Prior to December 1, 1944, fire-sprinkler tanks, water 
towers and air condi. tioning equi pnent were permit ted above 
height lim.i ts of buildings as established by the Zoning Regu­
lations and the Act of June 1 1 19101 whichever was the more 
restrictive. 

0n November 15, 1944, a public hearing was held by the 
Zaring C~sGion to consider amendments regarding the location 
of air conditioning equipment above the 130 foot height limit. 
The Commission evidently felt that air conditioning equipment 
was unsightly, ar~ where fans were used they created a noise 
nuisance. The upshot was that the following amendment in part 
was promulgated: "* * * * the Commissioners of the 
·District of Columbia shall not approve the construction of fire-· 
sprir.kler tar.ks, water tm~rs, or housing for air conditioning 
equipn:ent to a height in excess of 130 feet measured .from the level of 
the curb opposite the middle of the front of the building. * * ~n 

The erection of ventilating shafts permitted by the Act of 
June 1, 1910 was not included in the above mentioned prohib~tions. 
However, I am of the opinion that the instal1 ation of fans is not 
permitted. 

The Amerloan Society of Heating and Ventilating ~ngineers 
ae11.nes "Al.r Conditioning: The simulta.neous control of-.all""' or at 
·least the first three, of those factors affecting both the phYsical 
and chemical conditlons of" the atmosphere within any structure. 
These factors inc).ude t.emnerature, bw..i.dity, motion, distr:i,bution, 
dust, bacteria, odors and t-oxic gases, most of which affect in 
greater or lesser degree htnuan he~th or crnn.fort." and uventilation: 
The process of supplying or removing air, by nature or mech'lflical 
means, to or from any space." 

For purposes of administration, air conditioning and forced 
ventilation should be considered as synonymous. 
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