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February 17, 1994 

Note to George Oberlander 

Re: Georae WashinQ'ton Universicy/WETA Zoning Commission Case No. 
93-9C 

You asked me to look into an issue raised in the above case 
regarding the setback requirements of a root 3tructure. 
Specifically, in pleadings filad on behalf of Advisory 
Neighborhood Commission 2,.." (ANC 2A)"bY the law firm of Driscoll & 
Draude, it is stated that "the elevator pebthouse and the ",studio 
mechanicalpenchouse' on the proposed building are not: setback at 
all on the east side of the building (SliT. F-17 and F--l'8; 10/28 
TR. 32-33). and, therefore, violate the setback requirements of 
the Height Act.~ ADVISORY NEIGHBORHOOD COMMISSION 2A'S RESPONSE 
TO POST-HEARING SUl3MISSIONS, ,BEFORE THE ZONL'lG -COMMISSION OF T"riE 
DISTRICT OF COLOMBIA; JanuarY 3, 1994, at: p. 4. November 22, 
1993, 'at page 3 _ In addition to' this issue, lINC 2A a.lso raises 
the issue of whether the studio'pertthouse falls within the 
exception in the Height Act. 

The Height Act does not include an exception tor' penthouses 
containing mechanica.l equipment, The only,penthouses 
allowed above the otherwise applicable height limit under 
the Height Act are 'penthouses over elevator shafts' (D.C. 
Code 5-405(h». The structure over the studios is not an 
elevator penthouse. 

AOVJ:SORY NEIGHBORHOOD COMMl$SION 21.' S RESPONSE TO POST-HEARING 
SUBMISSIONS, BEFORE THE ZONING COMMISSION OF'THE DISTRICT OF 
COLUMBIA, January 3, '1994; at'page 3. After reviewing 'the two 
issues. I have concluded the following. 

J:, Setback 

The Height 'Act references are to D.C. Code section 5-40S(h)wblch 
allows "penthouses over elevator shafts' to be erected above ,the 
otherwise app'licabl.e height limits' ~provided, that pent.houses',· 
.shall be set back from the exterjor val~$ distances equal to 
their'respective heights above th-e adjacent roof.· (Enlphasis 
added) The main penthouse (which contains the elevator 
equipment) is not set back on the east side of the building. 
(D.C. Zoning Regulations al~o require set,backs; however. I do 



noc belie're t.!li1t tr.e Cottlmission has- any F~de:i;al interest ir. 
whether a local agency permits exceptions to i~s O'~ regulations 
as long as the Heigh':. hc.t is not implicated. I 

The ~uildir.g Height ~ct of 1899 provided an exception to height 
limits for ·spires, ~cwers and dcmes.' The Act of 1910 added 
other rooftop struct~es. including elevat.or penthouses. and. 
without explanaticn. added :he current requirement for setbacks. 
There appears to be no leqi~lative. historj further interpretir.g 
the meaning of ·exterio~ walls,· 

In a letter dated Novecl:ler 24. 1993. addressed to Hadeliene H, 
Robinson. Ac~ing Director, Office of Zoning. Jose?h P. Bottner. 
Jr .. Zoning .i\dm::":iist;.rr.tor, states ::hat: 

The setback req~ir~~ents of n roof.s~ructure under 
provisions of ~~e Act of 1910 have always been interpreted 
by the Zoning ::>ivision a.5 being required· to set back frcm· 
tr-e property line 'tJr.icn adjoins a st.reet. The setback of a 
roof st~cture und~r the Zoning Regulacions now r~quires 
roof structures to set back tram the e~terior walls. 
COlUlequently, it: is.%:r.l opinion tha·t" the zo~ir.g Commission. 
under a Plann<::u \luiL Rl!I:v::'ew, doe:s have authorj.ty t.o W ... iV6 
these~ck o! a r~of strtlcturefrom a property line which 
does noe adjoi,n a $.treet, 

I spoke with Mr. Bottner who told me th~talthotlgh he had no 
writt:en authority !or his position. he)cnew from his own 
experience that, <l.t le.<lst .since·tha 1960's, the Zoning Commission 
hasconsistent~~ caken the Posi~t9n that the phrase "exterior 
walls,· ir. che Height: Ace, refers to exterio~ walls adjoining a 
street. He further told me that chere are ~ny buildin~s in the 
District of Columbia on wh.i<::h elevator penthouses are not set 
back from exterior,~a!ls, which do not face streets but t'ather 
face adjoining buildings, alleys, or cou~tyaI:'ds. 

I also spoke with' ?eter Maszak in the corporation Counsel's 
Office whose responsibility is to advise the Zoning 
Administrator. He told me that although he was unaware of any 
written Corporation Cour:.se.l opinion. he'had told Mr. Bottner that 
he was prepared to accept the Zoning·Administrator's position 
based upon long standing admini$tra~ive interpretation. (Wayne 
Quinn had told me :hat he had seen a Corporation Counsel opinion 
from approximately 1959 interpreting the sethack provision but he 
can no longer find it. tlo one else ~eelI\.$ to know where that 
opinion is either.) 

I also received a package of ~terials from Wayne Quinn, attorney 
for the applicants. ?he George Washington university and the 
Greater Washington Educaticn T~levi$icn Association. (W£TA) In 
addition to reiterat~n~ the pO$~::ion that the Zoning Co~mission 
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has consistently interpr.:eted exterior walls to mean exterio~ 
walls facing a street, Mr. Quinn enclos-eda 8ru;1ort of t.he ZQnina 
Adyisory Council on Proposed f~endments to the Zoninq 
Regulation~datedJ\lly 16, 1958. (The Zoning Advi$oryCouncil 
at that tima included a Commission official, william F __ 
McIntosh;. The Council was considering proposed regulations 
relating to the location ot elevator and stairway penthouses and 
requiring setbackS on all sides. The report notes that: 

Set back provisions of such appurtenances are contained in 
the Act of J'Urte 1. 1910-, (36 Sat. 452), regulating the 
hei_ght of buildings in the District of Columbia. _The Act 
provides thcltwhen above the limit of he-ight, a penthouse. 
etc., shall be -set back from the exterior walls of the 
building ,on-which- tt i.s located a distance equal to its 
height: above thea<!jacent roof .-: Under the regulations 
recently repe a Ij!d , the'<lpplication of this provision WetS 

constr:\.led by,theZoning_Cot!\Il\ission to mean ext~rior walls 
fr_om the street sides only, an interpretation -considered in 
harmony with the Act and not in violation thereof .•. (Tjhe 
required set back of penthouses from all outside walls of 
the buildLngdoesnotin mariyinstances serve any usetul 
purpose -to-prot.ect-light and air for ,adjoining pl':operties. 

A coPY of this entir~-report, is attached. 

In their pleadings. 1INC2Xpresents no Qther &rg\Unetlt for the all 
around setbacK requirement other than the pla~in w9rds-of 'the :Act 
itself. ' 

Based on, the- above, it appears that, for at least fQ:t::ty y..,ars, 
and probably loooer" those -local entities with autMdtyto'_ ' 
administer zoning proVisions in- the District of C~lumbh. h~v~" 
interpreted the Height Act setback provisions- to apPly .only ~9. 
exter,?-or walls facing the street'. A court- of law, in­
interPreting a statute, will'- give great def.c:n:·~ce to long, 
standing adDdnistrative interpretations, of that law by,y.~e<_body 
which has responsibility f9r administering t,hat, law •. In thJs_ . 
case. t4e torce of this long standing ,interpretation maybe 
some",hat undercut by the apparent lack of ambiguity in the -
statute itself. . However, the ultimate question for the ' __ 
'Coamission 1:. whether· it beHeves that, in the absenee.of an 

. adverse impact on any other clearly defined Pederal interest &uch 
as P~$ylv~a Avenue, the Federal interest it has Qonsistently 
£ound in maintaining the integrity of ,the Height ot.. ~uilding$ Act 
is in any way compromis~d if this inter.pretation'stands. 

II. Studio Penthouse 

As noted, ANC 2A is also contending that the, -s.tMc:1i-O. lI\eQh~cal 
penthouse' does not meet: the requirements ot D,C. Code 5''';;:'05 (l':) 
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for an exception to the. Height hct since it is not an elevator 
penthouse. 

In'this regard, there ·is.an opinion of the corporation Counsel, 
dated July 27. 1953. in 'which he concludeS that the exception in 
the Act is not limited to penchou$as over elevator shafts. 

I caused a study to be made of the A.ct approved June 1. 
1910. and the legislative history' of such Act, with 
particular reference to the last parClgra-ph of section 5 of 
such~ct, as a result of which I have concluded that the 
phrase in such paragraph, 'penthouses over elevator shafts, 
may be construed to include penthouses.' over stairways 
leading to the roof and penthouses over otber utilities 
necessary in connection witli tb.eoperar;..l,on of a building, 
but not to include penthouse~ to be us'ad fQ%;'residential, 
office or business purposes. • . ('EmPhasis added) 

OPINION OF VERNON E. \'lES'l'. DISTRICT OF COLUMaI:J.. CORPORATION 
COUNSEL, 'July 24, 1953 .at page 4. ' 

Clearly, the Act of 1910 could not be presumed to enumerate every 
type of roof structure containing mechanical equipment necessary 
to operate a building in light of changing technology. In ~e 
particular situation at ,issue, the Corporation Counsel was 
considering a penthouse to'house air conditioning and heating 
equipment and his opinion was based, in large part, upon 
construction requirements which could. not have, ,been foreseen in 
1910. 'Ey the same token,theref9r~, an argument could be 
c,onstructed to ~e effect that the Congress of 1910' could not 
have foreseen the need for the type of mechanical'equipment 
needed in a building construct,sd fOl; broadcasting purposes. (:tn 
the documents I have been giv~" ANC '2A does, not raise the issue 
of Whether the *roof- as described in the revi~ed plans is a 
gen1,iinQ "roof" under the' statute.). 

Again, . if the issue is raised,' the. Commiss,ion play want to 
consi'dar whether any harm is done to the Federal interest in the 
Height Act by an ihterpretationthat the Studio Penthouse is a 
Penthouse covered ,by 405(h). 

Please let me know if you need any further ,information. 

Sandra shapiro 

co: Mr. Griffith 
Hr. Gresha.rt\ 

,,' ;Ms. Stephenson 
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EXHIBIT NO. 42 

NCPCFile No. z.e. 93-9C 

21 ST AND H STREBTS~ N. W. 
(GEOR~ W ASHINGfON UNIVEUITY AND TIlE GREATER. 

WASHINGTON EDUCATION TELECOMMUNICAnONS ASSOOATION (WETA» 
APPLICATION FOR A.' CONSOLIDATED PLANNED UNIT DEVELOl'MENT AND 

RELATED AMENDMENT TO THE ZONING MAP OF THE DISTRICT OF COLUMBIA 
REZONING LOT 880 IN SQUAllE 101 fllOM a .. S-D TQ'C-3-C 

Report 1Q the Zoning Commissiop of tJte.JjiBtrict of Columbia 

M.arch 3. 1994 

The Commission, pursuant to Section 5 of the Act of June lO~ 1938~ as amended by the Di$tti~ 

of Colwnbia Self-Government and Oovemmentallteorganization Act (D.C. Code. 1981 edition. 

sec. 5-417). has reviewed the proposed Zoning CommisSi~'s Guidelines and Standards for the 

Planned Unit Development at 21st and H Streets. N.W. and Ute related zoning change from 

R·5-D to C-3-C for LotaSO in Square 101. The Commission ftnds that the, proposed Pbnned 

Unit Devolopmenr and related amendment to !he Zoning Map of the District of Columbia would 

not adversely affect the Fedtua1 Establishment or other Federal interests and would not be 

'ineansistent with the Comprehensive Plan for 1he National Capital. 


