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Note to George Oberlander 

Ite: George WashinQ'ton Universiey/WETA Zoning conunission Case No. 
93-9C 

'lou asked me to look into an issue raised inthEt abov.e case 
regarding the, setback requirements of a roof structure. 
Specifically, in plead,ings filed on benalf of Advisory 
Neighborhood Commission 2A (ANC 2M"by the law firm of Driscoll & 
Draude, it is stated' that -the elevator penthou$e and the "studio 
mechanical penthouse' on thepr0i"0sed building are not:. setback at 
all on the east side of the building ISHT. F-17 and F-l'8;' 10/28 
TR. 32-33), and, therefore, violate the setback'requirements of 
the Height Act." ADVISORY NEIGHBORHOOD COMMISSION 2A'S RESPONSE 
TO POST-H~InG SUBMISSIONS, BUORE THE ZONINGCOMMISSION'OF T'AE 
DISTRICT OF COLUMBIA; January 3, 199'1, at p. 4. November 22", 
1993 ,-at page 3. In add.ition to' this issue, lI.NC 2A also raises 
the issue of whether the studio 'penthouse falls within the 
exception in the Height Act. 

The Height Act does not include an exception for penthouses 
containing mechanical equipment. ~ne only penthouses 
allowed above the otherwise applicable height limit under 
the Height Act are 'penthouses over elevator shafts' (D.C. 
CodeS-405(h) ) . The structure over the stuciios is not an 
elevator penthouse, 

ADVISORY NEIGHBORHOOD COMMISSIOZ.t 21.' S RESPONSE TO POST-HEARING 
SUBKISSIONS, BEFORE THE ZONING COMMISSION OF'TKt DISTRICT OF 
COLmmIA, January 3, '1994; at page 3. After reviewing 'the two 
issues. I have concluded. the following. 

I. Setback 

The Height Act references are to D.C. Code section 5-40S(h) which 
... llows ·penthouses over elevat:or sha.fts· to be erected above ,the 
otherwise applicabl.e hej,ght limits • provided , ebat penthouses • 
. shall be set back from the exterjor walls diseance. equal to' 
their respective height$ above the adj.cent roof." (Emphasis 
added) The main penthouse (which contains ehe elevator 
equipment) is not set back on the east side of the building. 
{D.C. Zoning Regulations also require set,backs; however, I do 



noe l::>elie'l'e t:~t the Commission has, any Feder~l interest in 
whether a local agency permits exceptions to its O~ regulations 
as long as the Heigh~ Act is not implicated.) 

The Buildir.g Height ~ct of 1899 provided an exception to heisht 
limits for ·spires. tower~ and d~mes.· The Act of 1910 added 
other rooftop struct~es, including elevator penthouses, and. 
without explanaticn. ~dded the current requirement for setbacks. 
There appears to ce no legislative history fu~ther interpreting 
the meaning of "exterior walls." 

In a letter dated Uovernbe~ 24. 1993. adCiressed to Madeliene H. 
Aobinson, ACting Director. Offic~ of Zoning. Jose~h F, Bottner, 
Jr .• Zoning Adm.iriis'.:r~tor. state$ :hat: 

The setback req~ire~ents of a roof ,structure under 
pro'.Iisions of ~he Act of 19).0 ha"/e always been interpreted 
by tohe Zoni:lq Oivision a:J b~i:lg required-to set back frcm 
ehe property line ·",r.ich·adjC)i;ls a street. The sttl:>aalt of a 
roof str~cture under the Zoni:lg Regulacions no~ requires 
roof structures to set back from t~~ exterior walls. 
Consequently, ic iS~f opinio;l that the Zo~ir.g comrodssion, 
undera. PllU'l.r.~d UIlit. !\eview. does have authority to waive 
theset~~k ot! a roof structure .from a property line which 
doeS not. ac!:ioi~ a $,treet. 

! spoke wieh ~r. Dotener who told ~e :hat although he had nO 
written authority !o.r his position. he'knew from his own 
~erience that. .:l.t le.as t .since· the 1960' 5 •. ::he Zoning comznission 
hasc:onsistentl:/ tnken the pO$i~.t(;m that· the phrase uexeerior 
wallS,· in the Height Act, refer$ to exterio= walls adjoining a 
street. He f~rther told me that ::here are many buildings in the 
District of Columbia on whiCh el~<Jator penthouses are not set 
back from exterior, walls which do not face streets but rather 
face adjOining ~uildingsr all~ys. or co~rtyards. 

r also spoke with' Peter MaS2ak in th~ Corporation Counsel'S 
Office ",hose responsibility is to advise the Zoning 
Administrator. He told me that although he was unaware of any 
written Corporation cour.sel opin1on, he'had told Mr. Bot~er that 
he was prepared to accept the Zoning Adlninist:rator's position 
based upon long standing administra~ive interpretation. (Wayne 
Quinn had told me that he had seen a Co~oration Counsel opinion 
from approximately 195~ interpreting the setback provision but he 
¢an no longer find ie. :10 one el.se seell:\S to know where that 
opinion is either.) 

I also received a package of matfltrials from ~Jayne Quinn. at.torney 
for the applicants, 7he George W4shingtQn University and the 
Oreate~ Washington ~ducaticn Televisicn AS30ciation. (WETA) In 
a~dition to reiterat~n~ the pOSition thac the Zoning Corrmis~ion 
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has consistently interpl;:eted ex.terior walls to mean exterio:­
walls facing a st:reet, Mr. QuiM enclosed a B$POIt of the ZQnincr 
Agviso;y Co~ncil on ProQosed Amendments to the Zoning 
Regul~t~9~dated ~uly 16, 1958. (The Zoning Advisory Council 
at that time ~ncluded a Commis$ion official, william F .. 
Mc!ntoshi. The Council was considering proposed reQulations 
relating to the location of elevator and stairway penthouses and 
requiring setbacks on all sides. The report notes that: 

Set back provisions of such appurtenances are contained in 
the Acto! J\1ne l, 1910, (36 Sat. 452), reglllating the 
height of buildings in thee District of Columbia. . The Act 
provides that when above the·Hmit of height, is pentho\.tse, 
etc., shall be set back from the ~terior walls of. the 
building.onwhichit is located a distance equal to its 
height above theat;1jac:ent roof .. : Under the regulations 
recentlyrepeai~d, the Clpplication of this provision was 
con~t::~ed by. tl1e Zoning. Commission to mean exterior walls 
from the street; side$ only, an interpretation·eonsidet"ed in 
harmony with the Act and not in violation th~reof .•. (Tlhe 
required set bac:k Qf penthouses from all outside walls of 
the build~gdoes not in many instances serve any useeul 
purposetoprot.ect;·liqht and air fot" .adjoining properties. 

AcoP¥ of this entir~report. i$atta~hed. 

In their pleadings, 1\NC2Apresents no other argument for the all 
around setback requirement other than the phin w9rds ·of 'the Act 
itself. . 

Based On,.the, above, it appears that, for at least fQrty y~arSJ 
ana probably longer~ those local entities with authetity to, 
aOminister zoning- prOVisions in'the District of Columbia have .. 
interpreted the Height Act setback provisions to applY o.nlY ~9 
exter~or walls facing the street·. A courcof law, in . 
interpreting a statute, will', give g:reat de£,el:e~c:e to long 
standing administrative interpretations of that law by.~.the,body 
which has responsibility fpr ~dministuing that law. ,In th~s 
case. the force of this long standing.inten>retation ll\aybe 
somewhat undercut by the apparent lack of ambig\lity in the . 
statute itseJ;f. However, the ultimate question for the .... 
Commi$sion is whether" it believes that, 1n the absence of an 
aOVerae impact on any other clearly defined Pederal interest such 
as Pennsylvania Avenue, the Federal interest it has Qonsist~tly 
£o\JnQ in ~j.ntauu.nq the integrity of ,the Height: ot., Buil4ings Act 
is in ~y way c~rcmis.d if this inter,pretationstands. 

IX. Studio penthouse 

Ala noted, ANC 2A is alsQ contending that the.·~t:~c1io,meQhanl.c:".L 
penthouse" does not meet the nqu1retnentlil of D.C. Code 5';405 (h) 
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for an exception to the. Height Act since it is not an elevator 
penthouse. 

In this regard, there ·is .an opinion of the corporation Counsel, 
dated July 27. 1953, in which he concludes that the exception in 
the Act is not limited to pen~houses over'elevator shafts. 

1 caused a study to be maele of the Act approvecl June 1, 
1910, and the legislative history" of such Act, with 
particular reference to the l;;lst paragraph of section 5 of 
such.Act, as a result of which I have concluaecl that the 
phrase in such . paragraph , Ip~thouses over elevator ahafts, ' 
may be construed to include penthotiees.· over stairways 
leading to the roof and pentbouses over otner ueilieies 
necessary in connecti.on wi.tJ:i tb.e"operadoll of a buildi.ng, 
but not to include penthouses to be used fC,lr'residential, 
office or business purposes. • . (EmPhasis added) 

OPINXON OF VERNON E. ~1ES'l', DISnICT 01' COLmGIA COllPORATION 
COUNSEL, July 24, 1953. at page 4. 

Clearly, the ~ct of 1910 could not be presumed to enumerate eve~ 
type of roof structure containing mechanical equipment necessary 
to operate a building in light of changing teChnology. In the 
particular situation at 'issue, the Corporation Counsel was 
considering a penthouse to hOU$e cdr conditioning and heating 
equipment and his opinion was based, in large part, upon 
construction requirements which could. not have.been foreseen in 
1910. :SY' the same token,tb.refor~, an argument could be 
c.onstruc:ted to the effect that the Congress of 1910' could not 
have foreseen the need for the typ~ of mechanical equipment 
nee4ed in a building construct.ed fo~ broadcasting purposes. (In 
the documents I have been given, ANC '2A does .. not raise tbe issue 
of Whether the. "roof" as described in the X'evised plans is a 
gentline "roof" under the statute.), 

Again, . if the issue is raised, the. Commiss.ion may want to 
cons ider whether anY' harm is done to the Federal interes I;. in the 
Height Act by an interpretation that the Studio Penthouse is a 
Penthou$e covered by 405 (h) . 

Please let me know if you need anY' furtberinformation. 

Sandra Shapiro 

cc: Mr. Griffith 
Nr. GX'esham 

'. Ns. Stephenson 



NAnONAL CAPITAL PLANNING COM~ISSlON 
801 PENNSVLVAHlAAVEHUE. N.W, sum 501 

WASHJNGTON. D.C. 2051' 

EXHIBIT NO. 42 

NCPC 'Pile No. z.e. 93-9C 

21ST AND H STREETS. N. W. 
(GEORGE WASHINGTON l.lNIVEJ.SlTY AND THE GltEATEll 

WASHINGTON EDUCATION TBLECOMMVNICAnONS ASSOClAnON (WETA» 
APPLICATION FOil A CONSOLIDATED PLANNED UNIT DEVELOPMENT AND 

RELATED AMENDMENT TO nm ZONING MAP OF THE DISTRICT OF COLlJNBIA 
REZONING LOT lao IN SQUARE 101 nOM 1l .. 5 ... D TO'C-3-C 

Boon to the Zoning ~mmissigp of the Pimjct· of Columbia 

Man:b 3, 1994 

The Commission, pursuant to Section 5· of the Act of JUDe lO, 1938~ 8$ amended by the DiS1ri~ 

of Colwnbia Self-Government and Oovemmental ReorganizatiOlt Act (.D.C. Code. 1981 edition, 

see. 5-411). bas reviewed the proposed Zonma CommisSi~'s Guidelines and Standards for the 

Planned Unit Deve10Dment at 21st and H Streets. N.W. and 1he related zonma chanae from 

1l·5-D to C-3-C for Lot 880 in SQUIre 101. The Commission fuuts 1hat the.J)2'ODosed Planned 

Unit Development and relat~d amendment to me Zoning Map of the District of Colwubia would 

not adversely affect the Federal Establisiunedt or other Federal interests and would not be 

'inconsistent with the Comprehensive Plan for 1he National Capilli. 


