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T0s THE COMMISSIOHERS

IH F2: hether penthouses may be constructed abore the hsight
lisits established by the gct of Congress spproved Jtao
1, 1510, regulating the height of txildings, for pure-
poses other than to cover elavator shafts; and whesther
the presecace of zn cperating enginesr in such pept-
houses constitrice *huoom cscmpancy® witiin the mean-
irg of such Act.

There have been referred to this officc for an ¢pinicn certain
questicns which have been raised by tbks Chief Enginesr of the Depariment
of Inzpestica, relating to the perxisaible vie of peathouses constructed
ebove the height lixits established by section 5 of the Aot of Congress
spproved Jwae 1, 1910 (36 Stat. 52, ss azended; sec. 5405, D. C. Cods,
1951 ed.)s These questions may be expressed briefly as follows;

l. Mzy the Act of Jeme 1, 1910, permitting the canstsuction of
*penthouses over alevator shafts®™ t0 a greater height than
axy lixit set by the Act, be construed to pemit the caar-
struction of penthouses for the purpose of housing zir-
conditicning oquipment, heating equipment, and perhaps other
Xirds of equipment which ordinarily might be located within
a bulldirg? '

2. Does the phrase “huzmm occupa=cy® as used in the Act of
Jwe 1, 1910, ip coonection with the construction or use
of peathouses, preclude the presence of sn cperating engineer
iz penthouses ceataining air-corditioning or bsating equipe
ment, ircluding boilers?

The anrvsrs to the fofegcing questions depend wpon aa intarpretation
of the 1s3t paragrach of Secticn 5 of the Act of e 1, 1910, ths per-
tizent part of vhich resds as follows:

*Spires, tovers, domes, winzrets, pinnacles, pest
houses over olevator ahafts, ventllation shafis, ekizneys,
t=okestacks, and fire rprinkler t=mks xgy be erccted to a
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grester height then axy lirit prescribed in the Act

when and as the ssme may be epproved by the Camissicners
of the District of Colwzbia: Provided, bowever, Tbat such
structures when above such 14mIt of height shall be fire-
proof, and mo floor or copartment thereof shell be con-
structed or used for bumsn occupancy sbove the top story
of the building upon which such structures are pliced:
And provided, That peant bouses, ventilation shafta, and
¥anks Sball be set back from the exterior walls distances
equal to their respective heights above the adjacent roof:
* %R RV

In connection with the first of the above questions, however, it is
also necessary, in canstruing the statute, to consider any long-standing
adzinistrative interpretations of the statute with respect to the con-
siru=tica of penthouses for other uses than “over elevator shafts®,
inaswuch a2 the "lmg-ccntinued contexporaneous and practical inter-
pretation of a statute by the executive officers charged with its
ai=dinistrztion # # # # & constitutes an invelusble aid in determining
the mesming of a doubtful statute.” Sutherland, Statutory Construction,
scz. 5103, It might be said that the phrase ®penthouses over elevator
stafts® iz plain and unsmbiguous, permitting the construction of pent-
bouses cnly over elevator shafts, and that therefore there is not need
for ad=iniatrative construction of this phrase. But it xzay bkardly de
said that Congress, by the use of this phrsse, intended, for exzsple,
to prohibit the constructicn of peathouses over stairmys leading to
the roof of & buildirg, as s co=only the practice in the construction
of buildinge, xnd as was the practice st the tire the Act of Jme 1, 1910
wzs enacted, according to perscas in the Department of Inspecticn having
knoidedgze of the constructicn precticas a2t that tixe,

It would gppear, therefore, that the phrase mpeathouses over
elevator shafta®, rathcr then bedrg plain and unsmbigaous, bas required
intcrpretation by the officials of the District of Colwxbia charged with
the elxdnistration of the statuie containing the phrace. The Director
ol Tospectioz over {hs yexras has interpreted the stetuts as permitting
tiic coxsisuctien over the boight 11t of penthouses to provide shelter
fer cireconditdenirng equirzent svzh 2= water towers, evepcrative cco-
dencwzz, &nd air-cenditioning fans. The question now erfises, bowever,
ir tae light of changed constrrcticn prestices, whetber thz Directors
irteprevatica of tke statute mry extand to prrmdtting the cemstructiom
cf punthorseaz to shelter heating equipmest incleding boiless. Muck of
L dir=cezditicning ood heating ecuinnaont in tse today requires the
trvices of cperatir; enzipecss, 2nd the presence of opcrating exgincers
i puntioises ecnmstrreted ghove tis perviscible height 1iit also ip-
velves o= interprotaticon of 4bs pecciz: ¢f the pkrese Whoman occupazey™,
£z vzl in the Act of Juse 1, 193C,

14

In

cexnesdon vwith tie cozsiderzticn of botk of the geestic=s dis-
ciriol dn {nds g2inden, 4t is of interest to camsider the intcat of ths
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Congrezs in engzcting the Act of June 1, 1910. Strangely emough, al-
though it is commonly believed that the purpose of the Act was t0 pre-
sexrve the skyline of the city and to prevent the overshedowing #f the
Capitol by excessively tall buildings, it would not sppear that the
Congrees, at the time it w23 considering the bill that later besaxe

the Act of Jwne 1, 1910, bad such a purpose in mind. Reather, accordirng
to a statrzent by one of the sponsors &f the till during dedbate in the
House of Representatives, tie principal concern of tbe Congress involved
the lack of fireproofing on the "upper or mannard stories* of buildinzs
then constructed, and the sponsor steted "this act {s for the purpcze of
requiring that buildings of a certain heighkt shall be of fireprcof materiel
througbout.® Congressional Record, Vol. k5, pe. U535,

Another consideration of the Congress during its debate on what
later became the Act of June 1, 1910, would zppear to relate to matters
of light and ventilation, as the following exchange during the debate
auld indicate;

"}R. CAMPBELL (& sponsor of the bill) The buildinzs on
Pennsylvania avenue would be limited to the height pro-
vided for in this bill (160 feet).

"MR. SIMS. Now, why should they be perzitted to be, sgy 30
feet higher on Pemnslyvania avenue than ary other busineas
street or otherwise in the city?

"MR. CAMPBELL., It is the widest street in the city,
"MR. SIMS, Is not New York avenue fully &s wide?
"MR. CAMPBELL, Noj Pennslyvania Avenue is the wider,

"MR. SIMS., Is it the object snd pwpose of regulating the
bheight of buildings in the District of Colutbia that the
height of buildings should be regulated on each street in
reference to the width of that particular strest?

¥MR. CAMPBELL, We are far below the limit of height that
could be provided for on Pemnsylvania Avenue when we pro-
vide for 160 feet." (Conge Record, Vol. L5, p. 6799;
perenthetical notations added)

Accordingly, it would seea that the 1last parsgraph of secticn S of
the fct of June 1, 1910, should be consirved in 4hs light of tke intent
of the Congress in emacting the Act; i.e., in terns of fireproofing and
of light and ventilation,

 this besis, thereforo, it wonld sppear that ths 61s% Cemzravs,
irsofar =s penthouses wcre involved, wee nmot concitnad £o mze: wiih ihs
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use to which such pentbouses would be put as with the fireproofing of
such penthouses, and it would sesm there was 3o objection on the part

of Congress to tke construction of fireproof penthouses above the bheight
limit, just so such penthouses were (1) set back from the exterior wallas,
apparently far reasons of light and ventilation, and (2) were not con=-
structed or used fur human occupancyes

The tera "humcn occupancy® moreover, perhaps should be construed in
the light of the intent of the Congress in enacting ths Act. The Con~
gress, in specifically recognizing the necessity for elevator machinery
above the height 1imit, obviously did not intend that no elevator xach-
inery repairman could enter the penthouse over such meshinery for the
purpose of repairing it. Yet in one sense this is "buaan occupancy® of
such a penthousz,

The term “occipancy" means, to quote Webster's New International
Dictionary, 2nd Edition, the "act of taking or holding possession®,
An roccupant®, to quote the same authority, is "one who occuwpies or takes
possession; one wio has the actual use or possession of a thingt; “occupy®
means "to take or enter uwpon possession of; to bold possession of, to bold
or kezp for use; to user; while "occwation® means Mactual possession or
control*, I &m of the view, therefore, that the prohibition of "huzan
occupancy", in the last paragraph of section 5 of tho Act of Jume 1, 1910
was intended by the Congress to prevent the use of enclosed space zbove
the height 1ixmit for residential, office or business purposes, either by
the ocwner of z building or by any tenant holding undsr him, but was not
intended to preclude the use of such space in connection with the maine
tenance of such building and the operation of its utilities, I am of the
view, therefore, that the last paragraph of section 5 of the Act of June 1,
1910, does not prohibit the presence of building maintenance perscmmel in
fireproof structures constructed above the permissible height limit.

In sumzation, I caused a study. to be made of the Act spproved
June 1, 1910, and the legislative history of such Act, wtth particular
reference to the last paragraph of section 5 of such Act, as a resunlt of
which I bave concluded that the phrase in such paragraph, "penthouses
over alevator shafts®, nay be construed to include penthouses over stair-
ways leading to the roof and pentbouses over other utilities necessary in
connection with the cperation of a building, but not to include penthouses
to be used for residential, office or businexs purpcses, Further, I bave
concluded that the term "human occupancy® a3 it is used in such paragraphb
should be construed to preclude the constructiom or use of penthonses for
residential, office or business purposes, but not t¢ preclude the presence
in such penthouses of brilding maintenance persoanel charged with the
operation and meintenance of the building's utilities,

The memorandum of the Chief Engineer of the Department of Inspectionm
also raefers to paragraph nu=bsred 1 of Section XIIT of the Zoning Regula-
ticos of the District of Caluxbis, as gmanded, which regds as follows:
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#l., The provisioas of the Act of Jume 1, 1510, as to
spires, tovers, domes pinnacles (sic), penthounes over
elevator shafts, veatilation ehafts, chimeys, smoke stacks,
end firos-sorinkler tesks sbhill ccatinue in full force and
effect, efcept that o2 builidinzs herafter erected ths Coxe
msegiozers of the District of Colucbia shall not spprove the
coastructicn of fire-sprirtler tanks, water tcwers, or bous-
ing for air cenditicning to & height in excess of 130 fest
measured fraa ths lavel of the curd cppesite the xiddle of
the front of the building, Fire rprinkler tanks, water
towers, or housing fcr eir coxditicning equipment may be
erected or enlarged on buildings existing prior to Decezber
1, 19LkL as provided under Section IXIII of these regulaticns.
(As anenied Dec, 1, 19kk &:d Peb. 25, 1948,)»

This regulation of the Zoning Cc=zission, s has been pointed ocut in
the memorandun of the Chief Engineer of the Department of Inspection, wou
sppear to here a double effect. First, it imposes a lixitation on the Ac
of Jume 1, 1910, sizce it prohibits the construction of fire-sprinkler
tanks and vater tovers above 130 fest, although the June 1, 1910, Act
specifically permits fire-sprinkler tanks ebove the 130-foot height limit
and rxy be construsd to permit wvater towess gbove that lixdd, But more
irportant, the regulation wuld zpear to delimit the Act of Jwme 1, 1910
by irpliedly authorizing the construction of housing for air conditioning
equipment above axy height limit established by the June 1, 1910, sct,
with the exception of the 130-foot height limit, It wuld appear, there-
fore, that the Zcuning Comxissicm, like the Direstor of Inspections, bes
construed the phrase "penthouses over elevator shafts® to perzit the
construction of housing for air-conditioning equipment above all height
limits except the 130-foot helght limit,

The Zoning Regulations of the District of Coluxbia, as smended, bsvq
been prosmilgated by the Zoming Comerission of the District of Coluxitda
under the authority contained in the Act approved June 20, 1938 (52 Stal.
797, a8 saended; Title 5, sections |13 through 428, D, C. Code, 1951 ed.’
Among other things, such Act epowers the Zoning Comission to regulate
the height of builldings, except the permissidble height of my builldirng
shall not exceed the maximm height of buildinzs authorized by the Act
of Jume 1, 1510, supra. Further, section 12 of the Act of Jme 20, 1938
(Section 5-L2k, D, C. Cods, 1951 ed.) provides:

"Sec, 12, Wherever the regulations made under the authority
of this Act require a groater wldth or sitze of yards, courts, or
otber cpen spaces, or reguire a lower height cf buildings or
m=aller mmber of stories, or reguire a greater percentage of
lot to bs left wmoccupled, or izpcie other higher standards thea
are roquired ia cor wodar sy oticr siatute or mmicipal rsgulations
the regulations rade mdsr cuthority of this Act ghall govesm, * #
{Tzderssoaing suppllied)
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Accordingly, I am of the cpinion that altbough the Act of Jume ],
1910, may be construed to permit the camstructior, sbove the maximum
height 1imite established by such Act, of penthouses sheltering building
utilities, providing such peathouses meet the other requirements ol such
Act, neverthsless paragraph 1 of Section XIII of the Zoaing Regulations
2f the District of Columbia has the effect of prohibiting the construction
5f such penthouses above the 130 foot height limit, although impliediy
permitting the construction of penthouses for air cocaditioning equipment
tbove the lower hedght limite established by the Jwne 1, 1510, Act.

The Chief Engineer of the Departnent of Inspection concludes his
nenorandum of Jwme 16, 1953, wiih the following paragraphs:

*It is zpparent that a situation difficult both for this
office and for the architects, owners, and mechanical engineers
will continue to exist wmtil both the Act of 1910 snd the Zon-
4ng Regulations are clarified and a consistent and equitable
policy established for bothe

nTt seezs to me that the intent and liwmitation of the
Act of 1910 should be established by Comxisgioners directive,
and tbat thereafter the Zoning Regulations be clarified in
order to be consistent with such directive,

"Tt i8 recomended that such directive clearly establish
what equipment may be in a tpenthouse! above the height limit
s established by the Act of 1910, that there be a Uimiting
zize to such pent-house based on a percentage of roof ares,
and that ths Zoning Camission establish regulations ceme
sistent therewith, also for such pent-houses as exceed the
soning height limits bub are not above the limits estadblished
by the Act of Jume 1, 1510,*

Inasauch as in xy view, the Act of June 1, 1910, may be comstrued to
peruit the camstruction, above the various height limits established by
such Act, of penthouses to house utilities necessary in the operation of
buildings, &nd to permit the presence in such penthouses of personnel re-
quired to operate such utilities, the cnly action requirsd of the Con~
wissioners with respect to establishing *ihe intent and limitation of
the Act of 1910™ would be to direct their Secretary to forwvard a copy
of this opinian t0 the Director of Inspection for his information and
guidance.

But as hzs been pointed out earlier, the comsiruction of the pct of
Jtae 1, 1510, is not all that is required to furnizh the "clarificaticar
recancaded by the Chief Engineer. Since the Ioming regulations prohikdt
ths construction of fire-sprinkler tmis, water torers, o hounsing, for
sln-condi tisaing equirment above 130 fest, such regulaticns effestively
e3ieblish, for all buildirgs, an extreme boight of 130 fect, not 4ne
eludieg zpires, dcses, pinmasles, peathouscs orer elovate:r zhzlfin,
ventllstion shafts, ckirnegrs, and maockesteeks,



RECQMMEDA TIONS s

1. That althovgh the Act of June 1, 1910, regulating the height
of bulldings, msy be construed to permit the construciicm, above the
varions height lisits established by such Act, of penthouses to shelter
building utilities of a1l kinds, ard to permit the presence in such
peathouses of building maintenaace persxmel, paragrarh 1 of section XIII
of the Zoning Regulations prohibits the comstruction sbove a height of
130 fest of fire-sprinkler tanks, water towers, and penthouses for air
conddticning equipment,

2. Tha$ should the Commissioners desire to suthcrize the Director
of Inspection to spprove plans for the canstruction, above the maximm
height limits established by the Act of June 1, 1910, of penthouses to
shelter building utilities, it would appear necessary that there first
be a change in the Zoning Regulaticns of the District of Colwu=bia, whiech
are controlling.

3¢ That the Corcrissioners forward a copy of this opinion to (1) the
Director of Inspection, D. C., and (2) the D. C. Building Code Advisory
Caxittes, for appropriate recommendation relating to the desiradbility
of muending the Zoning Regulations of the District of Coluzbia s0 as to
clarify the present uncertainty rezarding the construction, above certain
height limits, of penthouses to shelter building utilities,

/e/ VERNON E. WEST,
Corporation Counsel, D. C.
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