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Zoning Commission (ZC) Membe.rs & ~dressees- Attached herewith is an e-copy of the West End Citizens Association's 
(WECA's) proposed Findings of Fact. & Conolusions c>f Law for zc Case Nos. 06·11 & 06·12. Please note that the DC 
Department ofTransporta~on (PDOT) failed to timely file It& respons~s (due 12121/06) to the critical 12fT traffic question$ 
posed by the Advisory Neighborhood Commission (ANC-2A)/Foggy Bottom Association and the WE CA. The WECA asks the 
Commission to strike as untimely any late-filed OOOT re&ponses for which the Parties could not analyZe & reflect in their 
proposed Findings of Fact & Conclusions of Law. The WECA believes that late inclusion would be unfair to the Parties in 
opposition.- Barbara 
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WECA •s Propo~d Finding.c,; of Fact and Conclusions of Law 
(ZC Case Nos. 0(:.-11 &. 06-12) 

Applieation No. 06-11 fl'he George Washington lJnivenity- Speeial Ext::eption 
Applieation for a Campus Plan) and No. 06-tl (The George Washington University 
- First Stage Planned Unit llevcloprnent & Related Zoning Map Amendment) 

HJt~ARING DATES: Septemlx..T 14. September 21, September 25, Septembl..T 28,2006. 
October 1 1, 2006, and November 30, 2006 

DECISION DATI<~: January 17,2007 

PRI<~LIMINARY MATTERS: 

The Foggy Rottoin and West End Advisory Neighborhood Commission (ANC-2A) was a 
party in this proceeding. The Cc,mmission received requests for party sllitus from the 
Foggy Bottom ARsocialion (FBA) and the West End Citi7.ens Association (WECA). 
Both n.:que.'>l'i were grantct.l. 

FINDINGS OF FACT 

1. After losing in litigation and less than two years at\cr tbc 4/24/04 zolihJg Order 
governing the current cumpu.H pJan was fina}k.cd {BZA No. 16553-1), on 2/6/06, the 
George Washington Univcrs:ity (OWU) submitted a .. Notice of Intent to File a Zoning 
Application" to replace its existing 10-year (200()...2009) campus plan with a new 20-
year (2006-2025) campus plan. GWU additionally applied for Map Amendments for 
portions ofSqu~ SS, 56, 75, 77, 79, and 101 to the C-3-C 7.one and a portion of 
Square 75 to lh'-l C-4 :tone, with ~~~er-tiled sepa:ra.tc Map Amendment applications tor 
SqWU'e~:~ 54 and 80 to (-:a.J.C and SP-2. respcctiv'-lly. Instead of ROiely requesting a 
traditional campus plan under the :t..oning Com.mission's rules governing Cetllcy~:s and 
lJniversiliiJ!:I (11 DCMR §21 0), GWU additionally filed under Chapter 24. GWU 
requested an unpreeeclel1ted "omnibus" planned unit u~vc:loprnent (PUD) for an 
unprecedented 20-ycar approval period and covering an unprecedented 20 Squarc.c;. 
In tolu, GWU requested a 43 percent increase in density (from a maximum uf 3.5 
floor area ratio (FAR) to 5.0 FAR). 

2. The Zoning Commission held hearing.-. nn Ca.o,;e Nus. 06-11 and 06-12 on 9/14/06. 
W21, 9/25~ 9128, 1 0/1 1, md 11/30. Parties and witnesses in opposition te1.1.i fied to 
the objectionable impacts to neighboring property becau::Jc ofnois~ (see l'"inding /H 1 
below), traffic (sec Finding #10 below), number of!lt~dents (e.g., considerable 
testimony about student parking in the neighboring property. such as testimony by the 
WECA about student parking. in the campus plan area. Foggy Bottom llistoric 
J)i~o.'ti'icl residents RWis Conlan & Susan Wallace about ~1.udcnl parking in that area, 
and West Rnd rcsidcnL Kevin Carnahan aboul student pW'king in that area, 9/28 
transcript, pp. 51, 164, 209 & 215, respectively). and a host of other objectionable 
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condition~; (sec Finding #12 below) if the request for a 43 pc.:rccnt increase in dtmt;ily 
waq granted by the Cummission. 

3. On t)/14/06, the Zo~g Conuni_.~!rlon granted "Party" status t.o the WW!t End Citi~.ens 
A~o;ociaticm (WECA) 1111d the Fom.'Y 'Bottom Association (FBA) a., well a.o; Lhc t-'nggy 
BottoiTI and 'West End Advisury Neighborhood Commission (ANC-2A), which is an 
automatic Party. 

4. Both II i>CMR §§21 0.4 aml210.8 ~-penk to •'the campus as a whole." In fa~t. the 
former states, "the applicant shall have submitted to the Colllnlission ibr its approval 
a plan for developing the caiD.pus as a whole." And, the latter i'l:quircs each new 
building to he "within the floor area ratio (FAR) for the campus as a whole." 
Nonetheless. on 3/23/06 and 5/17106, OWlJ additionally submitted two separate 
··NoticeH of Intent to File a Zoning Application" for separate Plll>s and requested 
Map Amendments for two Squares within the campus plan boundary - ZC C~ N<,. 
06- J 7 (School Without Walls) for Square 80 (Lots 55 nnd 829 only) and No. 06-27 
for Square 54. respectively. 

5. 11 DCMR §21 0.3 provides "that the total bulk of a.U buildings and structures on the 
carnpu.;; shall not exceed the gros!:l floor area prescribed for the R-S-B District." 
Nonetheless, OWU's four applicatioru; (Nus. 06-l J, 06-12,06-17 & 06-27) would 
res1,1lt in a total FAR of S.O, which would be a 43 percent incrca.qe over the 3.5 FAR 
cap. u preRcrihed fc,r the R-S-D District. OWU'-s expansion request was made 
despite the Office of Planning's (OP's) April 2000 judgment that the residential 
commtmity was ncar a "tipping point" whuro it could transform into a "University 
area.."' 

6. The history ofD.C.'s zoning rules gov ... -ming campus plans reveal the Commission's 
consistent intent to cap cumulative density for campu.'i building.c; in all zoning 
dislricLo;, i.e., lip7.oning~ (:mch as to SP-2, C-3-C or C-4) would not exempt campus 
buildings from the height t\Jld density caps. Fnr example~ the 1958 rules govcmin.g 
cwnpus plans stated, "tho Board [now Commis$ionj may vary the heigh~ areo. and 
density regulations tor the district in which located. but in no case shall the height, 
area. and density of any proposed buildings or other structures exceed the limitations 
prescribed for an R-5-A District•• (S~c. 31 01.46(b)~ effective 5/J 2/58). 

7. In Ca~e No. 06-17, GWU exposed its intent to avoid the FAR cap in Sec. 210.3 by 
upz<ming V3riou!i :riLeS (from u R zoning to aSP or C zotling) to exempt these :-sites 
from the cap. In its 6/23/06 pro-hearing submission for Square 80. it stated, "Under 
the MOU between DCPS [DC Public Schools] and <TW, the tlniv<..-rsity wiiJ 
compensate DCPS lbr additional development rights generated by rc-L.oning Lu SP-2 
under the PUD, which will remuve the development from the aggregate floor~arca­
ratio cap that applies to rcsidenliaUy-7.oned land within the Foggy Bottom Campus 
l>lan boundaries .. (p. 3). 
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The DCPS-OWlJ Memorandum of Understanding (MOU) 11tat~s. "AV.Qidance of 
~ga~~g_n Rule. For the density to have thu maximum value fot GW, it mu.'lt avoid 
tht: 'uggregutiQn rulet set forth in 11 DCMR § 210.8, which limilll uvcrull 
development on its campus ... To ensure this development will not count against the 
University's aggregate cap, the PlJl> site (cum.-ntly wned R-5-D) must be rezoned to 
n non-residential zone" (p. 5). Provision 5 of the MOU furthur !ilales, "TemJinatjgn. 
In the ev~nt that G W and I>CPS arc unable to obUUn approval to re:rune the PUD Site 
to a non-residential zone, or if the auregation rule as set fOrth in 11 DCMR § 201.8 
npplics to 1.h.il:l PUD ... then either party shall have tht; right tu 14.'T111inate this MOlJ" 
(p. 6). 

8. GWU's rcqut.-st for a 20-year first-stage run i11 unprecedented. Jn 1994, the 
Conuni::Jsion proposed longer approval time periods for PUDs. But, in Order No. 185 
(Case No. 94-t S/84-3, 9/11195, publi!ihed 12/J/l)S), the Order stated, "The Vice 
President oftb~ Fuggy Bottom AsHOciation teRtifted in opposition to the proposnl" 
and "criticized and opposed the fiVe years approved/acti~"'n time P\-'"fiOd pt«."'pt."'Sctl in 
Section 2407.8. The association preferred the current two year approval/action time 
puriod provided in Secl.jon 2406.8" (42 OCR 6724). The final rule su~Jcd. "The first· 
stage approval sb~ll be valid for a period of one year, unless a long'-''t p~'l'iod is 
specified by the Commission .. {Sec. 2407.10.42 DCR 6626), which remains tho 
id~"fltical language today. It further stated for second-stage PUDs, "The final pla.tlllcd 
wlit uc;vc;lopmcnt appruvtd by the Zoning Commission RhaJJ he valid for a perjod of 
two (2) years, witbj.n which time application shall be filed for a building permit .. (Sec. 
240K.H, 42 OCR 6628), which remains today. The Commi~ion•,~; 2/8/79 PUD rules 
arc identical, i.e., providing for first-!ltage approval for one year only (Sec. 7501.67). 

As a conscquCJ1Cc of the Cottunission • s consideration and rejection of a Ianger time 
frame for fitst-slagu PUDs. the Co.mmis.o;ion would need to conduct a rulcmaking 
before it could appn:}vc a 20-year first-stage Pt J 1). 

'>. GWU's request for un unprecedented ''omnibl.Js" PUD is a contriva_n~ to 
circumvent the intent and purposes of the l..cming Regulations. The rules governing 
PUDs ~ncludc no mention what."Klever of college.<; and univcrsjtjcs, 'fhc rules also do 
not anticipate the filing of an omnibus f1lJI) coverins 20 Square:::; ancJ with t_t first· 
stage or even first and second-stage approval,~; for :W years. On 9/28/06, the WECA 
prclicml.ud a chart showi_ng that only one PUL> case involvc4 more than 2 Squares (a 
fcdcrally-fwu.lcd public how.ing project) and nn ca."'e involved tirst-stagc approval for 
more than 3 years (Attachment A to the Wh:CA 's 9/28/06 testimony). The OP report 
(9/5/06, p. 19) t-iled lo the Wa.!ihin&Jton llO$pitaJ Centcr/McdStar Health case but it 
involved only 1 large ~q~re and a 1-yeur firm-stage approval. In addition, the 
Washington Ho~pitaJ Center PUD hac; only 1 access roaJ, i.e., unliku GWU, it bus no 
street grid. Even in 1979. the zonin& rules stated, "the plann~..-u unit devc;lopmcnt 
prvc1o1ss shuU not be u5ed to circumvent the intent and purposes of the Zoning 
Rcgulalilms (Sec. 7501.12 then and Sec. 2400.4 now). 
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I 0. On 12/7/06 and in previou~ filings. the FDA's expert tr.:tffic ct_m!lultanl raised a host 
of critical substantive issues with GWU's traffic analysis, which reveal that G Wl J • s 
tra_tllc impact analysis cunclusions are not credible. In addition, as two other FBA 
witnesses testified. GWU's traffic analysis does not "wen consider th~ tr.tflic imrrr1ct 
gcm:ntted by dozens ofOWU activities in the sizeable Lisncr Auditorium theater 
(730-21 81), J:Jtudenl athJeticK Charlcm H. Smith Center (600·22'1d), Clydu Heck Marvin 
student Center (800-21 111

), Media and l,ublic Affairs Building (80S-2P'). and other 
in~'llSivc-usc buildings with auditoriwns, such as the Elliott School of lnt~muLionai 
AmuNI (1957 E) {9/28/06 tmnscript, pp. 65~6 & 76). 

Also, on 1217/06, the WECA requested the D.C. J)epartm~nt ol"i'nm~'Purtatiun 
(OOOT) to explain separately for each of the 16 ''fall.W.g" (E or F luvul uJ's~rvice 
(LOS)) inti.nectiuns the underpinning for its initial overall oo.ncl~,~sion of no 
objectionable tra1Iic impact from OWU's reque.-;t for a 43 percent increase in overall 
density. An irulepcndcnl analysis by DOO'I' is critical because, in the muin, Lh~'loe 16 
failing int.c.."1'Sc:clions would be negatively affected- even after GWU's proposed 
mitigation mcasun:s. In fact, 11 ofthe 16 increase in LOS grade despite mitigation. 

11 . On 9128/06, Marija Hughes testified extem;ively about the cum.,.nlly objeetiooable 
noi~c situation crcaled by GWU and the several still unresolved noise complaints. 
which she filed with the D.C. D"-partmt.-nl of Consumer and Regulatory Affairs 
(9/28/0(, transcript, pp. 177-80). Slw referred to the noLo;e compJaintJ..,ucrs ab~:.u' 
GWlJ also fit~ by the Fcdcrution of Cit~n Associations, ANC-2A and the FBA 
(Ibid., pp. 179-80). She also discussed the adverse health implications, such as high 
blood pressure and hearing impain:_ncnt. 

In addition, multiple otht:t community witne.-;ses raised considerable noise problems, 
e.g., ANC-2A witn~ Michael Thoma.<~ (9121 transcript, pp. 162·3 & 190·1), FBA 
witn~ Elizabeth Elliott (9/28 transcript. p. 65), and many other witness&:s (e.g., s~ 
testimonies of Elli~ B~cker, Donald Kreuzer, Russ Conlan, Sara Maddux, Susan 
Wallace & Kevili Cumahan, 9/28 tmn."'cript, pp. 152, 158, 162-3, 176, 209, & 214, 
re..c;pectivcly). 

12. Community witnesses tc:slified to a host of .. otber objeetionable conditiolll:l.'' e.g., 
destruction of private property, vandalism, thefts, public drunkenness and vomiting. 
lewd behavior and public urination and feces, eldtlrly pc::rsons being pushed olT the 
sidewalkR, and o variety of other objectionable conditions (~.g., sue testimonies of 
Donald Krcu~r. Sam Maddux, Susan Wallace, and Abby Gilbert. 9128 transcript. pp. 
157-61, 174-7, 207-10. and 210-13. respectively). 

13. For Case Nos. 06-11 and 06-12, GWU is out of complil:mcc with the D.C. 
Environmental Policy Act, preventing the Commission from approving the pending 
Application at this Limt~. In an K/17/01 Memorandutn of Agreeme~t with the WF.CA. 
after GWU !ailed to do an Environmental Impact Statemtml (RJS) fur iL'i then new 
hospital, GWU a&,rreed to comply with the D.C. Environmental Policy Act••an all 
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futm·c campus construction pr~jccts"' (Provision 8, p. s. Attachment B to the WECA's 
')/28/06 wstimuny). 

Federal rules state, "Timing. An agency shall commence pr~urc1lion of an 
environmental impact statement as close as posfdblc tu the time lhu agency is 
developing or is pru~t."lll.ed with a proposal ... The statcmt..'lll shall be prepared early 
enough so that it can serve practically 2R an important "-ontribution to the 
decisionmaking ·process and will not be used to rationaJize ur ju."tify decisions already 
made" and ••shall be commenced no later than immediately after the'applieation is 
received" (40 CFR § 1502.5). DC rules provide, "Agencies, boards, and 
commissions ... shall integrate ... the Hnvimnmcntal Impact State_ment ("HlS) 
proce.~Js with other phmning proce.q,c;es at the earliest stage~ of th'-rir planning for m~jor 
actions .•. whc..-n the widest range offea.c;ible alternatives is open forcon.c;ideration" 
(20 DCMR § 7200.2). 

GWtJ h~~ not yet began an '-'Ilvironmental Malysis despite the Coditicd provisions and 
the f>.C. Department oflleallh's 1219/99 finding that "there is essentially no 
remaining air resource margin in the 23rd Street corridor just south ofWtll:lhington 
Circle." The D.C. ncpartmcnt ofHealth's 1999 memorandum further advised thc 
D.C. Department of Consumcr and Regulatory Affairs, .. we 'have also concluded that 
it is important for bqtb of our agcnclcs to pay close ~Ltention to futu1-e permit 
applications for the use of either the existing building or land at the si~ of Ute current 
George Wa.c;hington University Hospital. The University llospi~l Systcn1 did not ask 
its contractor to take into account traffic that might be generated in the future by, or 
at. the exist.ing site. lnsofut as the technical analysis that iR heing usQd to support tho 
permit application tor the replacement hospital pmject does not take inU> account ~jr 
pollution that might be gtl'tlmlted by such future u.lile, please be ¢vised that fuCure 
uses at this site (Squa~re 54) may be fouud to be highly constrained" (pp. 1·2, 
empha.c;is added). 

14. Even after th~ 2122/06 f'iling of a Jhnnal complaint by a Foggy Bottom-West End 
resident with the U.S. Department of Justice, ( iWt J remains out of Ccm'lplinnce with 
the Federal Americans with Disabilities Act (ADA) since it continues t.o usc it::~ bcluw 
ground theater known us ''Lisner Downstage:~ This f~ility has no elevator access for 
the handicapped aruJ with no b~throom facility. In 3198. GWU signed a Settlement 
Agreement with the U.S. Department of Justice fur another ADA vjolation. GWU is 
ohligated as a condition for receipt of f-'ederal funds to fully comply with the ADA. 

15. OWU's quid pro quo proposal to not purchase additional res.idCJ'ltially-zoncd 
properties outside of the Campus 11lan boundaries in the Foggy Bottom/West End 
area for university use does not adequately protect tb.c Foggy BotLom-West End 
comrrn,mily liince SP-:r.oned properties, such as .the State Plaza Hotel at 2117 E Street. 
N.W. (Square 81) and the hotel at Sl5-201

h Street, N.W. (Square 122, Lot 25). could 
be purclk1.Scd and then used a.c; OWU dormitories outside of the Campus Plan 
boundaries in the Foggy Bottom/We.c;t End area. 
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16. The current GWU Campus Plan fur 2000-2009 e."'tablished the following caps fur the 
lite of the J 0-ycar plan; the nwnbf.."t of students enrolled (hcadcowtt) at 20,000, 
faculty h~count l.tt2.236, und !ituJl'hcadcount at 10.293 (BZA Nt,. 16553-I, 
Appendix· Condition #S). The Zoning 1\tbninh;tralor h~ not yet d~tennin~ GWlJ's 
compliance with the faculty and staff headcowtls. Also, as recommended by the 
WECA and consistent with F~eral practice (see lhe WECA 's 12/7106 supplemental 
filing), the Commission finds that OWU should deduct all outsourcing of I 0 or more 
employ~ from the staJT hcadcoWll 

17. Condition 1120 oflhe 10-yeurcurrent GWU Campus Plan provides •'No special 
exception &.pplicatiun filed by the Univ~rsity for further pruceS.•dng under this plan 
may be granted unless the University proves that iL ha."' t:onsistently remaint.-d in 
substantial compliance with Conditions 1 through 19 set forth in this Order" (BZA 
No. 16553-1, Appendix Condition /120). In ycan~l-6 of the 10-year cummt OWU 
C.ampus Plan. GWU implemented none of the required ""detailed sLrcctsc:apc plan 
applicable to the entire campus" (BZA No. 16553·1. Appendix ·condition t/7). 

Jn aduition, on 11/30/06, the:: Zoning Administrator wus unatblc to I!Sl:iurc:: c.:ompliancc 
with multiple other Conditions, e.g., Condition # 1 Sc relating to student vehicles 
(I 1/30 transcript, pp. 34·35) and # 19c relating to aggregate FAR ( 11/30 tJ"anscript, pp. 
56·51). Appan;ntly, l.hc .:t..oning Administrator is no longL.T able to a&l'-"SS aggrcgatlc 
FAR, which has historically 8'-TVc::d as the ~:omcrstune ttl L."Dforccmc.:nt of campus plan 
growth. 

CONCLUSIONS OF LAW AND OJ•INION 

GWU ffled an application requesting special exception review and approval of the Foggy 
Bottom Campus Plan: 2006-2025 pursuant to 11 DCMR §§ 3104 and 210, and, in 
conn~tion with i~ campul$ plan appliC<ttion, filed a ~Sepuratc application requesting finst· 
stage approval of a PUD and related amendment to the Zoning Map ofthc District of 
Columbia pursunnt to 11 DCMR Chapter 24. The applications wctc consolidated and 
heard simultancour·dy. 

The zoning rules governing Colleges and Universities state that "Usc a:sa college or 
university shall be locc'\ted so that il is not likely to becom~ objectionable lo neighboring 
pr<,p..Tty bccu~ of noise, lr.tffic, number uJ' slud~nl.s, or other ubjectionablc conditium;" 
(11 DCMR § 210.2). 

The zoning rules governing PUDs slate that '1.be PUD process shaH not be used to 
circumvent th~ intent and purpuse.'i of lhe / .. oning ReguJatinns" ( J l DCMR § 24()0.4 ). 
The PUD Evaluation Standards provide that the Applicant. shall have the burder! of proof 
to justify the gmnting of the application according to the standards;'> ( 1 1 DCMR § 
2403.2). The key standard is that .. The impact of the project on the surrounding area ... 
shall nol be found to be unacct..-ptable, bulMhall instead be found to be either favorable, 
capable of being mitigated, or acceptable given lhc quality of public benefits in the 
project" (11 DCMR § 2403.3). 
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The Commis~>ion is authori:f.ed l.<l grant approval where, in lhc judgment of the 
Commission based on a. showing through substanti1J,l evidence. the application will be in 
harmony with the general purpose and intent of the Zoning Regulations and Zoning Maps 
nnd will not tend to affect adversely the use of neighboring property in accordana;c with 
the :l.oning Regulations and Z!lning Maps~ !lUJ>ject to certain conditions ipccificd in § 
210. D.C. Official Code §6-64l.07(g)(2)(2001), 11 DCMR § 3104.1. 

The Commis.c;ion concludes that the Applicatiun!'l are likely lo become objectionable to 
neighboring property because of noise, traffic, number of student~. or other objectionable 
condition.c;. The Commission further concludes that the applicatio-n tor o PU D was used 
to circumvent the intent and purposeN of the Zoning Rugulat.ions, and that th..:: impact of 
the project un the surrounding an.-a would be unacceptable and in capable of being 
mitigated. 

DECISION 

The Commission hus afforded "great wcight'" to the issues and concerns raiRed in ANC-
2A ~s rec,lmmendutions, as required by law (Section 13 of the Advisory Nc.:ighborhood 
Cnmmis . .';iun Acl of 1975, effective 10/10175; D.C. Law 1-21. as amended, now codified 
at D.C. Code§ 1-309.10). 

At a public meeting un Jll_Iluary 1 7, 2006, the Cumn:dSltion votW _._._ to deny the 
application L__ voting itt favor of the motion). 

In consideration uf the Findings of Fact and Conclusions (If I ..aw contained in this ( >rder. 
lhc Zoning C-ommission !br Lhc District of Colwnbitt orders DENIAL of this application. 

VOTE:-----(_). 

IJY ORIU:R OF TIIJ4: D).C:. 7 •• 0NING (;OMMIS.toi;DON 
l<:ach tonturrlng member approved the ls.•uanec of this order. 
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