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ATTORNEY AT LAwW
5301 WisconsIN AVENUE, N.W., Surire 350
WasHINGTON, D.C. 20015-2015
(202) 364-1050 ¢« Fax: 364-9960

4 October 2006
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Zoning Commission of the District of Columbia

441 Fourth Street, NW
Washington, DC 20001
Re: Z.C. Case Nos. 06-11 and 06-12

Dear Members of the Commission:
Attached please find copies of the joint submission by ANC 2A and the Foggy
Bottom Association regarding GWU’s proposed conditions, as requested by the

Commission at the hearing on 28 September 2006.
An electronic version of this document is being sent today to Bill Crews, the

Zoning Administrator, and to all parties.
Very truly yours,
i 40LZ Al

Cornish F. Hitchcock
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Plan Conditions Proposed by ANC 2A and the Foggy Bottom Association

The following conditions are propased by Advisory Neighborhood Commission 24,

joined by the Foggy Boftom Association. They are set out int a manner which shows
differences from the conditions proposed by The George Washington University and the
Office of Planning in the current proceeding. They are not, however, intended as
conditions to a new campus plan as proposed by GWU, but as amended or replacément
conditions to the current plan. The &ffort has been to learn from the experience gained in
the past several years under the current plan, and to propose changes that would make
that plan capable of being more effectively and predictably implemented. ANC 2A and
the FBA may submit additional language as the case proceeds.

Enforcement (Condition 20 of current plan, proposed Condition 7 in GWU’s

submission)
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Comment: There has been no enforcement of the current plan. The Zoning {Adminiseztor
Administrator, when he finally opined -- on the day hearings began — on GWU’s
proposal to replace the plan, essentially found that GWU had been out of compliance
with student full time equivalent caps in the fall semester of 2005, and agreed with GWU
not to audit other compliance issues, noting that there seemed to be no readily retrievable
data for them anyway. But the Zoning Commission deemed even that weak and late
effort irrelevant to GWU’s right to proceed with massive new proposals, because
Condition 20 had been written in a way which did noet expressly apply to an application
for a wholly new plan. For the condition to mean anything, it must be enforced whenever
GWU asks for new or added rights.
Further, the measure of compliance should be literal, not “substantial.” GWU’s
witnesses were unable to say what deviation from enrollment or other limits would
equate to non-compliance. In their supplemental submission of September 21, GWU’s
counsel argues by analogy to, infer alia, 11 DCMR Section 2522, that deviation by two
percent would be substantial compliance. That would mean that a 20,000 student
headcount cap would be 20,400, Also, GWU’s analogy is not apt because in that Section
and the others GWU cited, the Zoning Regulations state with namerical precision the
extent to which the Zoning Administrator may exceed applicable limits. None of those ::;;
provisions uses such a vague or discretionary formulation as “substantial compliance” N g
oy £
&y c

nor leaves it up to the Zoning Administrator to determine exactly what that means.



Plan Conditions Proposed by ANC 2A and the Foggy Bottom Association

The following conditions are proposed by Advisory Neighborhood Commission 2A,
joined by the Foggy Bottom Association. They are set out in 2 manner which shows
differences from the conditions proposed by The George Washington University and the
Office of Planning in the current proceéding. They are not, however, intended as
conditions to a new ¢ampus plan as proposed by GWU, but as amended or replacement
conditions to the current plan. The effort has been to learn from the experience gained in
the past several years under the current plan, and to propose changes that would make
that plan capable of being more effectively and predictably implemented. ANC 2A and
the FBA may submit additional langnage as the case proceeds.

Enforcement (Condition 20 of current plan, proposed Condition 7 in GWU’s
submission)

W&m@m@w@w Further, any
violation of these Conditions shall be grounds for the denial of any building permit
or certificate of occupancy applied for by the University for any University building
or use, and may result in the imposition of fines and penalties pursuant to the Civil
Enforcement Act, D.C. Code §§ 6-2701 to 6-2723.

Comment: There has been no enforcement of the current plan. The Zoning
Administrator, when he finally opined -- on the day hearings began — on GWU’s
proposal to replace the plan, essentially found that GWU had been out of compliance
with student full time equivalent caps in the fall semester of 2005, and agreed with GWU
not to andit other compliance issues, noting that there seemed to be no readily retrievable
data for them anyway. But the Zoning Commission deemed even that weak and late
effort irrelevant to GWU’s right to proceed with massive new proposals, because
Condition 20 had been written in a way which did not expressly apply to an application
for a wholly new plan. For the condition to mean anything, it must be enforced whenever
GWU asks for new or added rights.

Further, the measure of compliance should be literal, not “substantial.” GWU’s
witnesses were unable to say what deviation from enrollment or other limits would
equate to non-compliance. In their supplemental submission of September 21, GWU’s
counsel argues by analogy to, infer alia, 11 DCMR Section 2522, that deviation by two
percent would be substantial compliance. That would mean that a 20,000 student
headcount cap would be 20,400. Also, GWU’s analogy is not apt because in that Section
and the others GWU cited, the Zoning Regulations state with numerical precision the
extent to which the Zoning Administrator may exceed applicable limits. None of those
provisions uses such a vague or discretionary formulation as “substantial compliance™
nor leaves it up to the Zoning Administrator to determine exactly what that means.
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Alternatively, GWU argues that “substantial compliance” means conduct falling short of
strict compliance “but which affords ... the same protection that strict compliance would
offer.” (citing Jones vs. Short, 696 P.2d 665, 667 (Alaska 1985). Here, more students
mean more intense use of the campus, and thus more impacts on the co-located
residential neighborhood. The neighborhood has already been found by the BZA to have
been suffering objectionable impacts from GWU’s on-campus activities in 2001, and
GWU has already added significantly to the numbers of students and other persons using
university facilities since 2001 as indicated in the 2000 Census. The neighborhood has
no control at all over GWU’s enrollment or other factors driving the level of activity —
only GWU has that control. As the burden of proof is on an applicant in obtaining a
conditioned order, the onus should be on this same applicant to operate within the terms
of the conditions, rather than foisting onto the protected community the effects of
exceeding the limits set.

The Advisory Committee (Condition 3 of Current Plan, Condition 9 in GWU
Submission)

The University will work with community representatives to form an Advisory

Committee for the purpose of fostering consistent communication between the
University and the Foggy Bottom and West End communities, discussing issues of
mutual interest and proposing solutions to problems that exist or arise in
implementing the approved Foggy Bottom Campus Plan.
f r

a. The Adv:s mmxttee will f'

-1 Deleted: 9

i

ii.

1. The first Advisory Corhmittee meeting shall take place within two
‘months of the adoption of the Campus Plan,

iv. The Advisory Committee shall schedule quarnetly meetings open to
the public, and shall keep minutes of each meeung

v.

University will report to the Advisory Committee data relevant to
campus planning that includes, but is not limited to: report on
student enrollment, planned development projects included in the
University’s capital program, historic preservation, implementation of
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the streetscape plan, public space permits, and reports on all
| conditions and commitments adopted as part of the Campus Plan.

Comment: Condition 3 of the current plan was never formally implemented,
although there were multiple avenues of communication between the ANC (and others) and
the University, through which many issues were effectively dealt with. GWU has,
unfortunately, tended to treat the Advisory Committee issue as a public relations or
regulatory “points-scoring” opportunity, and the proposal put forward in this application
would exacerbate that problem. Further, we know from email messages produced in
response to FOIA requests that some of those who negotiated the proposed new condition
saw it as an opportunity to relieve the Zoning Administrator or others of enforcement
obligations. The language of paragraphs ai and a.2 reflect their intention to make the
Advisory Committee (and therefore the ANC) something of an enforcement entity.
However, at the same time, the provision, unlike Condition 3 of the current plan, puts GWU
firmly in the driver’s seat in the operation of the Committee. It does that by having equal
numbers of GWU and community members, making a quorum the same number as GWU’s
members, and having the rules set at a designated meeting. Predictably, GWU’s members,
who are paid employees for whom attendance will be an obligation of emhployment, will
attend faithfully. Just as predictably, attendance of community members (who are
volunteers) will not be as uniform. The result will be that nothing can be done except as
GWU wants it done. Such an Advisory Committee will never work, and if GWU gets its
way in setting it up as proposed, it will be another issue that inflames as well as burdens the
community.

The proposal has been re-written to provide for majority community membership, a higher
quorum, and more flexibility.

ANC 2A and the FBA may proffer additional recommendations on Advisory Committee
issues.

Student, Faculty and Staff Caps (Current Condition 8, Conditions 10 and 11 in GWU
Submission)
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a. Deﬁmhon For the purposes of these Condmons, “Foggy Bottom student

headcount” shall be defined as the number of persons being educated by
GW who at any given time attend classes or have the right to use facilities at
the Foggy Bottom campus.,
b. Calculation of full-time equivalent. For the purposes of these Conditions,
“Foggy Bottom student full-time equivalent” shall be determined by
assigning a fraction to part-time students included in the Foggy Bottom
student headcount number based on the number of credits they are taking
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compared to a full-time course load and adding the number of full-time
students. The full-time course load for undergraduates is 12 credits, and the

previously approved by the Zoning Administrator and reporued to the
Advisory Committee. The audit shall be completed by January 10 of the year
followmg each teport,

’m

Commenr For the reasons set out in FBA’s motion, in which the ANC joined, the
student counts should include every person educated by GWU. At the very least, they
should include every person educated by the university who has rights to use the facilities
provided students at the Foggy Bottom campus, since all such persons add to the intensity
of uses and thereby the impacts on the co-located residential community. The OP Final
Report notes that the intent is to “count every student having an individual effect in the
neighborhood.” (page 12). The Zoning Administrator recommended inclusion of Mount
Vemon students who take classes at Foggy Bottom. That moves in the right direction, but
still does not account for all persons being educated who have “an individual effect in the
neighborhood.”

As to proposed Condition 11, it is entirely unclear, even after all of GWU’s submissions,
whether this provision captures every person employed by GWU whose employment or
associated benefits require or permit him or her to be present on the Foggy Bottom campus,
e, researchers. It does not define the various categories it proposes, and some of them are
pootly definéd and explained. A much simpler definition would be to count all faculty and
staff employed by the university and correct for duplication. The Zoning Administrator
noted that the auditor reported practical difficulties in retrieving data about faculty and staff.
That provides added support for the argumerit that the task should be as simple, and
inclusive, as possible.

The fact is that there never has been an independent audit of faculty and staff figures, nor
has there been a detailed breakdown of how many faculty and staff fall into the various
subcategories that GWU proposes to exclude, an omission that is glaring when one
considers the disparity between the numbers that GWU reports for present purposes and
the numbers that GWU reports to the federal government and posts on its website.
Moreover, GWU has offered no compelling reason for combining the two, and there are
ways that GWU could increase density of usage, e.g., by outsourcing. A separate limitation
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on faculty serves to reinforce the headcount limitation, given how universities prize alow
student-faculty ratio.

New development (Proposed Condition 4)

New development on campus resulting in additional density or change in use shall
substantially conform with the approved campus plan (as set forth in Condition 1),
with the exception of minor renovation projects including those necessary to address
building code compliance.

Comment: The phrase “minor renovation project” is not defined. How “minor” is
minor? Additionally, renovation projects have been going on at GWU continuously since
2001. Currently, the Hall of Govemment is being fenovated and the G Street sidewalk is
closed to pedestrians. Many projects have been extended out into public space after
renovation e.g. The new Speech and Language Center entrance on the NW comer of 217
and G Streets is wholly outside GWU’s property line in public space.

Disciplinary actions (Proposed Condition 16, based on Current Condition 13)

The University shall use disciplinary interventions for acts of misconduct by students
living off-campus in the Foggy Bottom/West End Area, even if students are not in
properties owned or controlled by the University. The University shall act on
incident reports by residents, ANC 2A, community associations, building
management, building association boards, University secunty officers, and police.
The University shall maintain an outreach program with neighboring apartment
buildings to educate management companies and tenant associations on the
University’s disciplinary program and its reporting requirements to facilitate effective
use of its program. The University shall maintain a uniform and complete reporting
system that tracks all incident reports, regardless of the source from which they
ongmau:d Al xecoxds of each such mgxdent shall be. mad;; pubhcly avzulable The

efforts with respect to this Condmon mchldmgﬁermversxty‘seffOrtstO ...... eploy

esources 10 areas.where complaints are the greatest, shall be monitored by the
Advisory Committee.

Comment: This proposal secks to close the loop with respect to the current system
in that GWU may track incidents, but there is no way for affected citizens to find out if any
action was ultimately taken in response to their complaints. Though admittedly not every
incident may result in discipline against specific individuals, there is value in learning the
extent to which the University diligently follows up on complaints and is willing to assign
security personnel to areas where problems appear to be acute.

There is now an uncorrectable, “structural” problem on the southern campus due to the
overwhelmingly large portion of undergraduate students housed in university facilities along
that boundary (descrbed in FBA testimony), as well as the Elliott School facilifies located on



E Street which draws constant shuttle bus traffic from MVC. There are additional issues that
have cropped up related to servicing of all of these students, the impacts of the Elliott
School facilities, and the related off-campus student population in the immediate vicinity. All
of these need to be mitigated.



Alternatively, GWU argues that “substantial compliance” means conduct falling short of
strict compliance “but which affords ... the same protection that strict compliance would
offer.” (citing Jones vs. Short, 696 P.2d 665, 667 (Alaska 1985). Here, more students
mean more intense use of the campus, and thus more impacts on the co-located
residential neighborhood. The neighborhood has already been found by the BZA to have
been suffering objectionable impacts from GWU’s on-campus activities in 2001, and
GWU has already added significantly to the numbers of students and other persons using
university facilities since 2001 as indicated in the 2000 Census. The neighborhood has
no control at all over GWU’s enrollment or other factors driving the level of activity —
only GWU has that control. As the burden of proof is on an applicant in obtaining a
conditioned order, the onus should be on this same applicant to operate within the terms
of the conditions, rather than foisting onto the protected community the effects of
exceeding the limits set.

The Advisory Committee (Condition 3 of Current Plan, Condition 9 in GWU
Submission)

| % The University will work with community representatives to form an Advisory -7 Deleted: 9 J
Committee for the purpose of fostering consistent communication between the
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the streetscape plan, public space permits, and reports on all
! conditions and commitments adopted as part of the Campus Plan. |

Comment: Condition 3 of the current plan was never formally implemented,
although there were multiple avenues of communication between the ANC (and others) and
the University, through which many issues were effectively dealt with. GWU has,
unfortunately, tended to treat the Advisory Committee issue as a public relations or
regulatory “points-scoring” opportunity, and the proposal put forward in this application
would exacerbate that problem. Further, we know from email messages produced in
response to FOIA requests that some of those who negotiated the proposed new condition
saw it as an opportunity to relieve the Zoning Administrator or others of enforcement
obligations. The language of paragraphs a.i and a.2 reflect their intention to make the
Advisory Committee (and therefore the ANC) something of an enforcement entity.
However, at the same time, the provision, unlike Condition 3 of the current plan, puts GWU
firmly in the driver’s seat in the operation of the Committee. It does that by having equal
numbers of GWU and community members, making a quorum the same number as GWU’s
members, and having the rules set at a designated meeting, Predictably, GWU’s members,
who are paid employees for whom attendance will be an obligation of employment, will
attend faithfully. Just as predictably, attendance of community members (who are
volunteers) will not be as uniform. The result will be that nothing can be done except as
GWU wants it done. Such an Advisory Committee will never work, and if GWU gets its
way in setting it'up as proposed, it will be another issue that inflames as well as burdens the
community.

The proposal has been re-written to provide for majority community membership, a higher
quorum, and more flexibility.

ANC 2A and the FBA may proffer additional recommendations on Advisory Committee

issues.

Student, Faculty and Staff Caps (Current Condition 8, Conditions 10 and 11 in GWU
Submission)

20,000 students, and Foggy Bottom student fuﬂ—nme eqmvalcnt shall not exceed
16,553. ] 2 An fac
m_exc@dmm_uéag_@mgmt b,a_»s.ﬁ,_(consnsung of no.more than
2,336 faculty. and no.more. than. 10.293 staff). and 10,550 on a full-ime equivalent

h@&(mgﬁmggf no more than 1,550 faculty and no more than 9,000 staff).
Definition. For the purposes of these Conditions, “Foggy Bottom student

headcount” shall be defined as the number of persons being educated by
GW who at any given time attend classes or have the right to use facilities at
F Bottom
b. Calculation of full-time eqmvalent. For the purposes of these Conditions,
“Foggy Bottom student full-time equivalent” shall be determined by
assigning a fraction to part-time students included in the Foggy Bottom
student headcount number based on the number of credits they are taking
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compared to-2 full-time course load and adding the number of full-time

prewously approved by the Zouning Administrator and reported to the
Advisory Committee. The andit shall be completed by January 10 of the year
followmg each reportt

Comment: For the reasons set out in FBA’s motion, in which the ANC joined, the
student counts should include every person educated by GWU. At the very least, they
should include every person educated by the umvemty who has rights to use the facilities
provided students at the Foggy Bottom campus, since all such persons add to the intensity
of uses and thereby the impacts on the co-located residential community. The OP Final
Report notes that the intent is to “count every student having an individual effectin the
neighborhood.” (page 12). The Zoning Administrator recommended inclusion of Mount
Vernon students who take classes at Fogpy Bottom. That moves in the right direction, but
still does not account for all persons being educated who have “an individual effect in the
neighborhood.”

As to proposed Condition 11, it is entirely unclear, even after all of GW1U’s submissions,
whether this provision captutes every person employed by GWU whose employment or
associated benefits require or permit him or her to be present on the Foggy Bottom campus,
eg., researchers. It does not define the various categories it proposes, and some of them are
poorly defined and explained. A much simpler definition would be to count all faculty and
staff employed by the university and correct fof duplication. The Zoning Administrator
noted that the auditor reported practical difficulties in retrieving data about faculty and staff.
That provides added support for the argument that the task should be as simple, and
inclusive, as possible.

The fact is that there never has been an independent audit of faculty and staff figures, nor
has there been a detailed breakdowm of how many faculty and staff fall into the various
subcategories that GWU proposes to exclude, an omission that is glaring when one
considers the disparity between the numbers that GWU reports for present purposes and
the numbers that GWU reports to the federal govemnment and posts on its website.
Moreover, GWU has offered no compelling reason for combining the two, and there are
ways that GWU could increase density of usage, e.g., by outsourcing. A separate limitation
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on faculty serves to reinforce the headcount limitation, given how universities prize a low
student-faculty ratio.

New development (Proposed Condition 4)

New development on campus resulting in additional density or change in use shall
substantially conform with the approved campus plan (as set forth in Condition 1),
with the exception of minor refiovation projects including those necessary to address
building code compliance.

Comment: The phrase “minor renovation project” is not defined. How “minor” is
minor? Additionally, renovation projects have been going on at GWU continuously since
2001. Currently, the Hall of Govemment is being renovated and the G Street sidewalk is
closed to pedestrians. Many projects have been extended out into public space after
renovation e.g. The new Speech and Language Center entrance on the NW comer of 21%
and G Streets is wholly outside GWU’s property line in public space.

Disciplinary actions (Proposed Condition 16, based on Current Condition 13)

The University shall use disciplinary interventions for acts of misconduct by students
living off-campus in the Foggy Bottom/West Bnd Area, even if students are not in
properties owned or controlled by the University. The University shall act on
incident reports by residents, ANC 2A, community associations, building
management, building association boards, University secunty officers, and police.
The. University shall maintain an outreach program with neighboring apartment
buildings to educate management companies and tenant associations on the
University'’s disciplinary program and its reporting requirements to facilitate effective
use of its program. The University shall maintain a ur th_Longggmmg
system that tracks all incident reports, regardless of the source from which they
Qngmmd Al n;cmds of cacll such. mcxdent shall. h: mads: pubhcly available. The
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efforts with respect to this Condmon, mdudmg the University’s, efforts 10 deploy

Adwsory Committee.

Comment: This proposal seeks to close the loop with respect to the current system
in that GWU may track incidents, but there is no way for affected citizens to find out if any
action was ultimately taken in response to their complaints. Though admittedly not every
incident may result in discipline against specific individuals, there is value in learning the
extent to which the University diligently follows up on complaints and is willing to assign
security personnel to areas where problems appear to be acute.

There is now an uncorrectable, “structural” problem on the southern campus due to the
overwhelmingly large portion of undergraduate students housed in university facilities along
that boundary (described in FBA testimony), as well as the Elliott School facilities located on



E Street which draws constant shuttle bus traffic from MVC. There are additional issues that
have cropped up related to servicing of all of these students, the impacts of the Elliott
School facilities, and the related off-campus student population in the immediate vicinity. All
of these need to be mitigated.



