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Zoning Commission (ZC) Members & Addressees- Attached herewith is an EH:OPY of the west End Citizens AssoclatJon'& 
(WECA's) proposed Findings of Fact & Conclusions of Law for zc case Nos. 06-11 & 06·12. Please note that the DC 
Department of Transportation (DDOT) failed to timely file itS responses {due 12121/06) to the cr1tical12f7 traffic questions 
posed by the Advisory Neighborhood Commission (ANG-2A)/Foggy Bottom Association and the WECA. The WECA asks the 
Commission to strike as untimely any late-filed OOOT responses for which the Parties could not analyze & reflect in their 
proposed Findings gf Fact & Conclusions of Law. The WECA believes that late inclusion would be unfair to the Parties In 
opposition.- Barbara 
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WECA's Propo!loo Finding.q of 1-'act and Conclusions of Law 
(7£ Ca:ie Nos. 06-11 & 06·12) 

Application No. 06-11 (Tile George Washington lJnivenity - Special E1£eption 
Applieation for a Campus J•lan) and No. 06-ll (J·Ile George Wasllington Univeraity 
- First Stage Pla118ed Unit Development & Related Zoning Map Amendment) 

HJt~ARING DATES: September 14, September 21, S"'-ptcmbcr 25, Septem~T 28,2006. 
October 11, 2006, and November 30, 2()06 

DF£1SION PAl'l<~: January 17.2007 

PRJt~LIMINARY MATTER.~: 

The F('ggy Rottom an~ West End 1\dvisory Neighborhood Commission (ANC-2A) was a 
party in this proceeding. The, Commission received requests for party !ltalus from the 
Foggy Bottom Association (FBA) and the West End Citi7.ens Assuciation (WfiCA). 
Both n;quer;Lq were granted. 

FINDINGS OF FACT 

1. After losing in litigation and less than two years after the 4124/04 zoning Order 
goveming the cUITcnl ci:UTlpWC plan was fi!Utlm.-d {BZA No. J 6SS3-l), on 2/6/06, the 
George Washington University (OWU) submillcd a .. Notice of lnl.t.'nt to File a Zoning 
Application" lo replace its existing 1 0-year (200()..2009) campus plan with n new 20-
year (2006-2025) campus plan. GWU ac,Witlonally applied for Map Am~"'ldmcnts for 
portions ofSqu~!i SS, 56, 75, 77. 79. and 101 to the C-3-C :1.one and a portion of 
Square 7S lo the C-4 mnc, with later-filed separate Map Amend!ne11t applications for 
Square!i S4 and 80 to C-3-C and SP-2. r&Wpcctivcly. Instead of ROiely requesting a 
traditional campus plan under the /...oning Commission's rules governing Collcg~~ and 
\Jniversiti"'~ (11 OCMR §21 ()). GWU a4dilionally filed under Chapter 24. GWU 
requested an unpreeedtmted ••omnibus" planned unit development (PUD) for an 
uupreeedeuted 20-yoar appmval period and covering an unprecedented 20 Squares. 
In toto. GWU ruqu~-sted a 43 percent increase in density (from a maximum uf 3.5 
floor area ratio (FAR) 1.0 5.0 FAR). 

2. The 7.oning Commission held hearings on Ca.'its Nus. 06-11 and 06--12 on 9/14106. 
'>121, 9125~ 9/2K, 10/11, and 11130. Parties and witnesses in opposition te!rtified tu 
the gbjeetinnable impacts to neighboring property becam~c ornoi~ (see Finding #11 
below), traffic (sec Finding #10 below), number ufstudmts (e.g., considerable 
testimony about student parking in the neighboring propcrt_y, such as testimony by the 
WECA about student parking in the campus plan &rea. Foggy Bonom I Jistoric 
l>it«rict reHicienl8 Russ Conlan & Susan Wallace about student parking in that area, 
and West F.nd resident Kevin Carnahan about stuili-'111 parking in that area. 9/28 
transcript. pp. S I, 164, 209 &. 215, re.'ipectively). and a host of other objectionable 
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condition~; (sec Finding #12 below) if the request for a 43 percent incrcas~ in demdty 
wa.c; granted by the: Commission. 

3. On 9/14/06, the Zoning Commission granted "Party" Rtatus to the W ust End Citir-ens 
As.4Klciation (WECA) and the Foggy Bottom Association (FBA) as well a.o; the Foggy 
Bottom and W~t End Advisory Neighborhood Commission (ANC-2A), which is w1 

automatic Party. 

4. Both II DCMR §§2 J 0.4 anc.l 210.8 speak to "the campus as a whole ... In faet, the 
former Slates, "the applicant shall have submitted to the Comnilission ibr its approval 
a plan for developing the campus as a whole." And, the latter i\..-quircs each n~w 
building to he .. within the floor area mtio (FAR) for the campus as a whole." 
Nonetheless. on 3/23/06 and S/17/06, OWU additionally submitted two scpamtc 
''Notices of Intent to File a Zoning Application .. for separate PUI>s and requested 
Map Amendmenu tor two Squares within the campu.c; plan boundary- ZC Case No. 
06-17 (School Without Walls) for Square 80 (Lots 55 and 829 only) and No. 06-~7 
for Square 54. respectively. 

S. 11 DCMR §210.3 provides .. that the total bulk of all buildings and structures on the 
campus shall not exceed the gross floor area prescribed for the R-5-B District." 
Nonetheless. OWU's four applications (Nos. 06-J I, 06-12, 06-J 7 & 06-27) would 
result in a tntal FAR ofS.O, which would be a 43 percent incrcaqe over the 3.5 FAR 
cap, as pres~rihed f<,r the R·S·D District. OWlPs expansion request was Jnad~.: 
despite the Office of Planning's (OP's) April 2000 judgment that the residential 
community was ncar a "tipping point" where it could transform into a ... lJniv~rsity 
area."" 

6. The history ofD.C.:s zoning rul'--s gov'-"'lling campu.'f plans reveal the Commission's 
consistent intent to cap cumulative density for campus building.c; in all zoning 
districts, i.e., up7.nning.q (~mch as to SP-2, C-3-C or C-4) would not exempt campus 
buildings from the height tlnd density cap.'f. For exa.mple, the 1 ~)58 rules governing 
campus plans stated, ''the Board [now Commission 1 may vary the height, area, and 
~nsity regulations tor the district in which located, but in no case shall the height, 
area. and density of any proposed buildings or other tltructures exceed the limitations 
prescribed for an R·5-A District" (Sec. 3101.46(b)~ effective 5/12158). 

7. In Ca.~e No. 06-17, GWU exposed its intent to av()id the FAR cap in S'--c. 210.3 by 
up?.<ming various ::ri&.cs (from a R mning to aSP or C zoning) to exempt these sitc..'i 
from the cap. In its 6123/06 pre-hearing submission for Square 80, it stated, "Undue 
the MOU between DCPS [DC Pu.blic Schools] and <TW, the University will 
oom)')C:nsatc DCPS lbr utlditio~ development rights generated by ~oning t.o SP-2 
under the PUD. which will remove the development from the aggregate tlooi'-arca­
ratio cap that applic:s to residentially-7.oned land within the Foggy Bottom Campus 
l,lan boundaries" (p. 3). 
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The DCPS-OWU Memorand~m of Understanding (MOU) staleY. "Av.qidance of 
~ga~ion Rule. For the dcn$ity to have the maximum value for CiW. it must avoid 
tht: • .. ~rre~:,ration rule, set forth in 11 DCMR § 210.8, which limits ovcmll 
development on its campu.'i ... To ensure this development will not count agairwttbe 
University's aggregate cap, the PlJI) siw (cum."'ltly :tOned R-S-0) mu.<~t be rezoned to 
~~ non-residentinl zone'' (p. 5). Provision 5 of the MOU furtlu.>r states. '"TennjniUign. 
In the event that GW and I>CPS arc unable to obtain approval to nm>ne the PUD Site 
to a nonAresidential 7.one., or if the aggregation rule as set forth in 11 DCMR § 201 .8 
applies to this PUD ... then either party shall have the right tu IA.Tminate thiN MOll'' 
(p. 6). 

8. GWU's tcqU(,"Sl for a 20-year first-stage I'UD is unprecedented. In 1994. the 
CoDII1lission proposed longer approval time periods for PUDs. But, in Onler No. 185 
(Case No. 94-lS/84-3, 9/11/95, published 12/1/95), the Order statCd, •'lbc Vice 
President of the Foggy Bottom Assnciation teRti tied in opposition to the proposal" 
and "critic.i.:wd and opposed the five years appmved/actit•m time f"..'"tiod propllScd in 
Section 2407.8. TI\e associatio11 preferred the current two year approval/action Little 
period provided in Section 2406.8,. (42 nCR 6724). 1'hc final rule stated. "The flnit· 
stage approval shall be valid for a period of one year, unless a longer period is 
specified by the Commission .. (Sec. 2407.10.42 OCR 6626), which remains tho 
idc..-ntical language toduy. It further ,;tated for second-stage PUDs. .. nte final planned 
UJlit development approved by the Zoning CommiSRion dtall he v~lid for a period of 
two (2) years; within which time application shall be filed for a building permit" (S~. 
240K.R, 42 OCR 6628), which remains today. The CommiMion•s 2/8/79 PUD rules 
arc identical, i.e., pro\liding for first-stage approval for one year only (See. 7501.6 7). 

As a consequence of the Commission • s coiLo;ideration and rejection of a longer time 
frame for first-stago PUDs. the Commis.o;ion would need to conduct a rulcmaldng 
before it couhl approve a 20.year first-stage 11

\ m. 

'). GWU's request for an u11preeedented '•omnibus" PUD is a contrivanCe to 
circumvent the intent and purpoHeS of the inning Regulations. The rulO$ governing 
PUD11 include no mentiun whatsoever of college~J and universities. The rules also do 
~~anticipate the filing of an omnibu.11 NJJ> covering 20 Squan:s anu with a first· 
Stage or even first and second-stage approvals for 20 years. On 9/28/06, the WECA 
pn:Hentud a chart showing that only one PUI.> case involved more than 2 SqU81'C8 (a 
tCdcrally·fundcd public housing project) and no ca.~e involved tirst-stagc approval Cor 
more than 3 ywrs (Attachment A to the Wt::CA •s 9/28/()6 testimony). The OP n.'J)(trL 
(9/S/06, p. 19) L.ited to the Wn.,hington ll~pital Cen.tcr/McdStar Health case but it 
involv\..-d only 1 large Square and a 1-year first-stage approval. In addition, the 
Washington HmspitD.I Center PUI> has only 1 access road, i.e., unlike GWU, it bali no 
struct grid. Even in 1979. the 7.onin,s rules stated, ''the planned unit development 
pruce~ shalJ not be used to circumvent the intent and purposes of the Zoning 
Rcgulatitms (Sec. 7501.12t.hen and Sec. 2400.4 now). 
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I 0. On 1217/06 and in previous filings. the FDA's expert traffic consultant raised a host 
of criticw substantive iMUes with GWU's traffic analysis, which reveal that OWlFs 
trat11c impact arutlysis cunclusions are not credible. In addition. as two other 1-'BA 
witnesses testified, GWU's traffic analytds does not cwn con!sider th., tr.affic impact 
gc.::nc ... mt~-d by dozens ofOWU activities in the sizeable Lisncr Audituriwn theater 
(730-21 81

), student athlelicH Charles E. Smith C:entcr (600-22~. Cl)'de Heck Marvin 
student Center (800-21lll). Media and l,ublic Affairs Building (805-21 1

'). and other 
intensive-usc buildings with auditoriums. such as the Elliott School of lnh,rnalional 
AOainc ( 1957 E) (9/28/06 transcript, pp. 65-6 & 76). 

Also, on 1217/06, the WECA requested the D.C. J>epartmentofTran!.·purtatiun 
(OOOT) to explain separately for each of the 16 "failing" (E or F luvul of service 
(LOS)) intcrseetiuns the underpinning fur its initial overall conclusion of no 
objeettoaable traffic ~pact froi:D UWlJ's request tbr a 43 percent incn:ase in overall 
density. An irulcpcndcnt analysis by DDOT is critical bt.:causc, in the mu.in, these 16 
failing inh.."''SC:ctions would be negatively affected- even after GWU's proposl.-d 
mitigation tnca!fun:s. In fact, 11 nf the 16 increase in LOS grade despite mitigation. 

J 1. On 9128/06, Marija Hughes testified extensively about the currently objeetioaable 
noise situation created by G\VU and the several still unresolved noise complaints, 
which she filed with dlc D.C. Department of Consumer and Regulatory Affairs 
(9128/06 transcript, pp. 177-80). She tofcrted to the noise complaint leU...-rs ab<JUl 
GWlJ also fit~ by the FccJII:Illtion of Citizen Associations, ANC-2A and the FDA 
(lb/J., pp. 179-80). She also discussed the adverse health implications, such as high 
blood pressure and bearing impairment. 

In addition, multiple other l-'Ommuil_ity witne_sses raised considerable noise problums, 
e.g., ANC-2A wit~ Michucl Thoma.'i (9121 transcript, pp. 162-3 & 190-1), FBA 
witness rmzabcth Elliott (9/28 transcript. p. 65). and many other witn~-sc:IJ (e.g., s~ 
teStimonies of Hllie Becker, Donald Kreuzer, Russ Conlan, Sara Maddux, Su.'Wl 
Wallaec & Kevin Cumu.hun, 9128 tranHcript, pp. 152, 158, 162-3, 176,209, & 214. 
re.'>pcctivcly). 

J2. Community witnc..'SSCS tc.."Slified to a host of"other objeetloaable conditions.'' e.g., 
dcstnJction of privatA: property, vandalism, thefts, public d,runkCMcss and vomiting, 
lewd behavior and public urination and fece~~, eld~rly persons lx..ing pushed o1T the 
Ridewalks, and a variety of other objectlon&ble conditions (~.g., sue testimonies of 
Donald Krcu:l.Cr, Sam Muddux, Su.'Wl'l Wallace, and Abby Gilbert. 9/28 transcript. pp. 
157-61, 174-7,207-10. and 210-13. rer;peclively). 

13. For Case Nos. 06-11 and 06-12. OWU is out of compliance wilh the D.C. 
Environmental Pulicy Act, preventing the Commission from approving the pendina 
Application at this time. In an K/17/01 Memorandum of Agreement with the WF.CA. 
after GWU Jhlled to do an F.nvironmcotaJ Impact Stut~m"nt (F.IS) fur iL~ then new 
hoKpital, GWU tlgr'eed to comply with the D.C. Environmental Policy Act "on all 
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future campus construction projects" (Provision 8, p. S, Attachment B to the WliCA's 
'J/28/06 W8timuny). 

Federal rules stntc, "Timing. An agency shall commcncu pt"J)uralion of on 
envirorum.-ntal impact statement as close as possible to the timu thu agency iH 
developing or is pn.."22L'Illt:d with a proposal ... The statcnu,-nt !!hall be prepared early 
enough so that it can serve praj:tically Man important contribution to the 
de<;isionmaking process and will not he used to rat.ionali;r.e ur ju."'tify decisions already 
made" and ••shall ~ commenced no later than immediately aftur the application is 
received" ( 40 CFR § 1 502.5). DC rules provide, "Agcncit.-s, boards, and 
commissions ... shall integrate ... the Hnvimnmcntallmpact Statement ( .. l:!.lS) 
process with other plunning proc:es.C~Cs at the earliest stage:~ of their planning for major 
actions ... when the widest range of fea.oqible alternatives is open for consideration., 
(20 DCMR § 7200.2). 

OwtJ hM not yet began an tlnvironmtmtaJ analysis despite the codified provisions and 
the D.C. Dcparttncnt of Health's 1219/99 finding that "there is ess<=ntially no 
remainim~ air rcsour~ margin in the 23rd Street corridor just south ofWWlhington 
Circle." The ll.C. Department ofHealth's 1999 memorandum further advised the 
D.C. Department of Consumer and Regulatory Affairs, "we have also concluded that 
il is important for both of our agencies to pay close at~ention to future ,ermit 
applicalions for the use of either the existing building or land at the sic.e of the current 
Ooorgc Wa.c;hington University Hospitnl. The University llospital ~)'stem did not ask 
its contractor to take into account traffic that might be generated in the future by, or 
at. the existing site. Insofar as the technical analysis that is heing used to support the 
permit application for the replacement hospital project does not take into account air 
pollution that might be gtmmated by such future use. please be advised that future 
uses at this site [SqWIIre 541 may be found to he highly constrained" (pp. 1-2, 
emphasis added). 

14. Even after th~ 2122/06 filing of a Jimnul complaint by a Foggy Bottom-West End 
resident with the U.S. DcparlDlcnl of Justice, ( iWl J remains out of compliance with 
the Federal Americans with Disabilities Act (ADA) since it contin~-s to usc iLl!! below 
ground theater known us "Limer Downstage.'~ This facility has no elevator access tor 
the handicapped and with no bathroom facility. In 3/')8, GWU signed a Settlement 
Agreement with the U.S. Department <lf Justice for another AI> A violation. GWU is 
obligated as a condition for receipt of Federal funds to fully comply with 1he ADA. 

15. OWU's quid pro quo pmpusaltu not purchase additional residootially~zoncd 
propcnics outside oflbe Campus l1lan boundaries in th~ Foggy 8<1ttmn/West End 
area for univc.nity use does not adequately protect the Foggy Bottom· West End 
cornrnunily Kince SP-<r .. oned properties, such as the State Plaza Hotel at 2117 E Street. 
N.W. (Square 81) and the hotel at 515-201

h Street, N.W. (Square 122. Lot 2S). could 
be purchased and then used a.oq GWU dormitories outside of the Campus Plan 
houndaric.-s in the Fogb')' Bottom/West End area. · 
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16. The Curt'Cnl GWU Campus Plan for 2000-2009 established the foJJowing caps for the 
lite of the I 0-ycar plan: the nwnlx.-r of students enrolled (hcadcounl) at 20.000. 
f'aculty hcadcount ut 2,236, and staff hcadoo~.mt at 10,293 (BZA No. 16SS3-1. 
Appendix Condition #8). The Zoning Admini~tratnr ha.OJ nut yet detennined GWlJ'H 
compliance with the faculty and staff hcadcounts. Also. as rocomtmmdcd by the 
WECA and consisttml with Federal practice (see the WECA's 1217/06 supplemental 
liling). the Commissic.m finds that OWlJ shouJd deduct all outsourcing of 1 0 or more 
employees from the l'JlaJT hcadcounL 

17. Condition ##20 ofthe 10-yeurcurrent GWU Campus Plan provides "'No special 
exwption applicatitm filed by the University for further pmet:Ssing under this plan 
may be granted unlCSl:i the University proves that il ha.<J L"Onsistently remaint.-d in 
substantial complitmce with, Co11.dltions 1 through 19 set fQrth in this Order .. (BZA 
No. 16553-1, Appendix Condition /120). In ycani 1-6 ofthe 10-year current GWU 
c.arnpus Plan, GWU implcmcn.tc.:d none of the required ""detailed swotsca~ plan 
applicable to the entire campus•• (BZA No. 16553-1, Appendix ·condition fl7). 

Jn addition, on 11130/06, the Zoning Admin,istnatur wus unable.: t.o ~ure c:umpliancc.: 
with multiple other Conditions, e.g., Condition #lSc relating to student vehicles 
(11130 transcript, pp. 34-35) and ffl9c relating to oggrcgatc FAR (11/30 transcript, pp. 
56-57). Appan..-ntly, the.: i"..oning Administmtor is no lollb'l.T able to ~·ss aggn:gatc 
FAR, which bas historically S&."f\\cd as the comcrl'ltonc to '-''11forcemcnt of campus plan 
growth. 

CONCLUSIONS OF LAW AND OJ»JNION 

GWU f1lcd an applicatiQ.n requesting special exception review and approval of the Foggy 
nottom Campus Plan: 2006-2025 pursuant to 11 DCMR §§ 3104 and 210, and, in 
connection with its campus plan application, filed a supl.tllllc applicaLi\ln n;qucsting first­
stage approval of a PUD and related amendment to the Zoning Map of the District of 
Columbia pursuant to 11 DCMR Chapter 24. The applications were con!IOlidatcd and 
heard Himultaneou.oesly. 

The zoning rules governing Colleges and Universities state that "Usc as a college or 
university shall be located so that it is not likely to become obj~etionable to neighboring 
property bccuusc of noise, traffic, nwnber uf students, or other ubjectiunuble conditiuns .. 
(11 DCMR § 210.2). 

The zoning rul~s b~veming PUDs state that "'the PUD process shoJJ not be used Lo 
eirownventthe intent und purposes of the Zuning ReguJatiuns" (1 l IX:MR § 2400.4). 
Tho PUD Evaluation Standards provide that the Applicant Hhall have the burden of proof 
to justify lhc granting of the application according to the standards'~ ( 11 DCMR § 
2403.2). Th~ key stundard is that .. The impact ufthe project on the surm1.mding area ... 
~hall nul be found to be unaect.-ptable, but Mhall instead be found ln be ~ither favorable. 
capable of being mitigated. or acceptable given the quality of public benefits in the 
project" (11 DCMR § 2403.3). 
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The Commi.v;ion is authori:t.ed to grant approval where, in the judgment c.>f the 
Commission based on a showing through subst.antial cvid"'-nce, the application will be in 
hannony with the general purpose and intent of the Zoning Regulations and Zoning Maps 
and will not tend to affect adversely the use of neighhuring property in accordance with 
the :t.oning Regulations and Zoning Maps~ subject to certain conditions !!lpcciJicd in§ 
210. D.C. Official Code §(:~-641.07(g)(2)(2001), 11 DCMR § 3104.1. 

The Commis.o;ion (."'nclude."i that the Applicatic.;ns are likely to become objectionable to 
neighboring property because of noise, traffic, number of !!ltudcnts, or othc:r objectionable 
conditions. The Commission further concludes that the application tOr a PUD was U!~cd 
to circumvent the intent and purposes of the Z..uning RcgulaLionN, and that the impact of 
the project un th" Nurtounding an.-a would be unacceptable and in capable of being 
mitigated. 

DECISION 

The Commission has afforded "great wcight" to the issues and concerns rai~ in ANC-
2A's recummendatimts, u.o; required by law (Section 13 of the Advisory N~,-igbborhoou 
Cummis."iiun Act of 1975, cffcclivu 10/1 OnS; D.C. Law 1-21, as amended. now codified 
at D.C. Code§ 1-309.10). 

At a public meeting un Januury 17, 2006, the o.,mmis::~ion voted---~- to deny the 
application L_ voting in favor of the motion). 

In con~iderulion of the Findings of Fact and Conclusions of l..a.w contained in this ( >rder. 
the Zoning Commission fur the District of Colwnbilt ordc:rs DENIAL of this application. 

VOTE;_-_-_ U. 

IIV ORI)Jt~R OF 'I'IIK J).C:. 7 •• 0NING COMMIS.'iiJON 
":a~h eoneuning member approved the lssuuee of this order. 
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