
~ VII!'W SubmlltedtConflrmtd Item•. DC Re~:ut•llonl WlndOWii lntar-;.1 r xplorer - - [';_: ~~ 

• ~ htt1>:/~.daoos.ar~~eust.espx7Aoon<Y-s..crnt 

Flo Edt v- F.- Tods ~ 

Lr1k.> ~-- ;.!,OOCca..d ~DOt\ ·'tGaoQII- ~OCR--- "Vlhaal i".al CRoonARXo~ioCreabans 

~ or 

Cl Tme ,.,~ 

· l!i.·Pooo · Or"'*· 

p. 

.. 

~ •· •r • 1 • •• , 1' -; r' • .--.~ ' 1 • 1 .: :: • • _ > , r • , ~ ~ , , " , • • • • • 

D.C. Municipal Regulations and D.C. Reg ister 
Seue!Alry ol thr C ;tr,r• of CDiumb•n Of· 1Ce ol D<lc•tment' and Admin' ·• ·~t•v lS\II,nce• 

Home Comment 

Cltck on a Nobce I 0 to bro;~rse t~e Age !"'cy Nohce Home 

~esc Ctri-F tc se•rtt'> by th."t. 

Total Reco'11>: 19 

10 St.Jtus Regll<ter Qltejjory 

:oc:2s Subm1tted to COAl Nobce:s. Opmtons 

:oc:~e Subm1tted to COAl NOtKZS, Opemons 

20003: Subm1t1ed to OOAI 

About U. Contact U1 

Subject 

Zontng Commtss•on Order No. 
06-0!A,/06-018 (Steuo~-H Street. LlC) 

Help 

zonmg Commtssu>f'l enter No. 02-38B 
(Waterfront Auooates, LlC & the Oostnct 
of Columboo) 

Z.Onmg Commtsston Order No. 06·02A 
(Pelworth Hold1nga, LLCi 

sct'telhn, s~aron Lcgcut 

Sac.k to Jlotnry Home 

Reo4,ter Issue Action Date 

3/:9/201C 
Vc 57 ;: 

3119.':1010 
VOl 57/1~ 

3! 19/2010 
VOl 5~'12 

31!5/2010 1~:52:1: 

311512010 14:50:25 

ZO\\ 11\C COMMISSIO:"' 
Di~trlct of Columbia 

cASE ~o. O(o -0 I /3 
EXHIBIT N0 •. _ _...3~7.!----ZONING COMMISSION

District of Columbia

Case No. 06-01B

37

ZONING COMMISSION
District of Columbia
CASE NO.06-01B
EXHIBIT NO.37

ZONING COMMISSION
District of Columbia

Case No. 06-01B

37

ZONING COMMISSION
District of Columbia
CASE NO.06-01B
EXHIBIT NO.37

ZONING COMMISSION
District of Columbia
CASE NO.06-01B
EXHIBIT NO.37



ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO 06-0lA/06-0lB 

Z C Case Nos 06-0lA and 06-0lB 
(Steuart-H Street, LLC- TIDle Extension and Modification 
to the Approved Planned Umt Development at Square 776) 

January 11, 2010 

Thts Order conceros two requests The first IS a request to extend the deadlme for filmg an 
applicatiOn for a bUildmg perout and for starting construction of a planned umt development 
("PUD") at Square 776 The request was filed on July 7, 2009, pnor to the exprratiOn of the 
PUD on approval, and was assigned Zomng Cmrnmsswn Case No 06-0lA 

The second request was filed on August 31, 2009, and sought to modify the PUD and Its 
approved plans to reduce the height, bulk, and number of parkmg spaces for the proJeCt As 
proposed, the modified PUD would have a maxrmum height of 75 feet, a maxrmum gross floor 
area of 250,160, a maximum density of 4 11 floor area ratio ("FAR"), and parkmg reduced to 
270 spaces Thts matter was assigned Case No 06-0lB 

Pursuant to 11 DCMR § 2408 10, Steuart-H Street, LLC (the "Applicant") served a copy of the 
trme extensiOn request on AdVIsory Neighborhood CommiSSIOn ("ANC") 6C, the only party to 
the ongmal application The ANC d1d not respond to the extensiOn applicatiOn dunng the 30-
day reVIew penod proVIded for m that rule 

The time extensiOn request came before the Zomng Commission for the D1stnct of Columbia 
(the CommiSSIOn") at Its public meetmg on September 14, 2009 A heanng on a time extensiOn 
request Is reqUired, "only If, m the determmation of the CommiSSion, there IS a matenal factual 
conflict that has been generated by the parties to the PUD proceedmgs conceniing any of the 
cntena" for approval (11 DCMR § 2408 12) Smce no conflict was raised, no heanng was 
scheduled Instead, the CommissiOn voted to defer actmg on the request Ulltii after It took 
proposed action on the modification, winch It also set down for a heanng at that same meetmg 

The heanng on the proposed modification was held on November 30, 2009 The parties were the 
Applicant and ANC 6C, the ANC w1tlnn which the property Is located At the conclusiOn of the 
public heanng, the CommiSSion- t6ok proposed actiOn to approve the modification application 
and plans that were submrtted to the record 

The proposed actiOn of the CommiSSion was referred to the NatiOnal Capital Planmng 
CommiSSion ("NCPC") Ullder the terms of the D1stnct of Columbia Self-Govenrment and 
Govenrmental Reorgamzation Act NCPC, by report dated December 30, 2009, found that the 
proposed PUD would not be mcons1stent with the Comprehensive Plan for the National Capitol 
nor would It adversely affect any other Identified federal mterests 

In response to the CommiSSion vote on proposed actiOn, the Applicant, by letter dated January 6, 
2010, Withdrew the time extensiOn request The Applicant adVIsed the CommiSSion that the 
filmg of the trme extensiOn request was only, "mtended to preserve the nghts Ullder the approved 
PUD m the event the CommiSSion d1d not approve the modificatiOn" The Commission's vote 

ZONING COMMISSION
District of Columbia

Case No. 06-01B

37

ZONING COMMISSION
District of Columbia

Case No. 06-01B

37



Z C ORDER No 06-0lA/06-0lB 
Z C CASE NOS 06-0lA AND 06-0lB 
PAGE2 

on proposed actwn now made "further consideration of [the time extenswn request) 
unnecessary ' 

Had the CommissiOn honored the Applicant's request, 1t would have been required to deny the 
modification The Applicant apparently believes that the CommiSsion's grant of a PUD 
modificatiOn automatically restarts the time by wluch a bmldmg perm1t must be requested 
Thus, any vote by the Commission to change or delete a condition or to modify a PUD's design 
m any respect would automatically restart the two-year penod to obtam a bu!ldmg permit, even 
1f none of the cntena for granting a trme extensiOn were met 

The Commission disagrees Th1s 1s not an mstance where the Applicant has submitted an 
applicatiOn that so changed the PUD that It could not properly be considered a modificatiOn If 
such a replacement PUD had been sought and granted, the time for obtammg a bmldmg permit 
would mdeed have been automatically reset In th1s mstance, the Applicant charactenzed these 
reVISIOns as a mod1ficatwn to, rather than a replacement of, an ex1stmg PUD 

As such, the bme penods for obtammg a bu!ldmg perm1t and commencmg construction under 
the modified plans are unaffected, unless the CommissiOn votes "to extend the bme penods 
upon the filmg of a wntten request by the applicant before the exprration of the approval" (11 
DCMR § 2408 1 0 ) A withdrawal of a time extenswn request has the same effect as 1ts derual 
The PUD w!ll expire, leaVIng nothmg to modify 

At 1ts regularly scheduled public meetmg held January 11, 2010, the Comm1sswn chose not to 
g~ve effect to the withdrawal requested, but mstead, for the reasons explamed below, granted the 
time extensiOn and took final actiOn to approve the modification applicatiOn 

FINDINGS OF FACT 

The Approved PUD 

1 

2 

3 

By Order No 06-01, dated December 11, 2006, effective October 12, 2007, the 
Commission approved the consolidated PUD and related map amendment from C-2-A to 
C-2-B for Square 776, Lots 9, 25-31, 51-53, 800, and 821 and the closed portions of the 
pubhc alley m the square The property has smce been subdivided mto a new smgle 
record lot and 1s now known as Lot 54 m Square 776 (the "Property") 

The Property consists of apfrox1mately 60,870 square feet of land area and IS located m 
the block bounded by 3rd, 4' , H, and I Streets, N E The Property fronts on 3rd, 4'h, and H 
Streets 

The approved development contained 210 to 250 apartment umts and approximately 
46,579 square feet of gross floor area devoted to retail and SerVIce uses, mcludmg a 
grocery store of approxrmately 43,972 square feet plus additional loadmg and support 
space The bu!ldmg was approved w1th a maximum height of 90 feet The total gross ZONING COMMISSION
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floor area of the proJect was approved at approximately 287,930 square feet and the 
overall density of the prOJect was 4 8 FAR The project was approved with approximately 
400 parlang spaces 

ExtensiOn Reguest 

4 The D1stnct of Columbia and the Umted States are m the most s1gmficant economic 
downturn m decades Despite the Applicant's diligent good fruth efforts, there IS srmply 
no financmg for the ongmal or mollified proposed proJect ("ProJect") at tins trme 

5 The Applicant has, over the past two years, sought financmg from a number of different 
sources and has been unable to obtam the necessary comrmtments to allow the proJeCt to 
proceed Thus, there IS not sufficient proJect financmg for the proJect to move forward at 
tins trme, despite the Applicant's diligent, good faith efforts, because of changes m the 
economic and market conditions beyond the Applicant's control 

6 The Applicant has also encountered particular difficulties m secunng a tenant for the 
reqmred grocery store space The Applicant mtends to move forward With the approved 
proJect as soon as sufficient financmg IS obtained and no later than two years after the 
effective date of tins Order 

7 There have been no substantia] changes m the matenal facts upon which the CommissiOn 
relied m approvmg the ongmal applicatiOn The Future Land Use Map of the 2006 
Comprehensive Plan designates the subject property for mixed-use development 
mcludmg med1um-dens1ty residential uses and moderate-density commerc1aJ uses, which 
IS fully consistent with the approved PUD and C-2-B zomng 

Modified PUD ProJect 

8 The PUD proJect as modified, will continue to be a IDJXed-use development The 
bmldmg will consist of a ground-floor grocery store and other retail with res1denbaJ use 
on the floors above Undergrmmd parlang will provide 270 parlang spaces, sufficient to 
supply the commerc1aJ tenants, customers, and residents Without creatmg overflow 
parlang m the nearby residential neighborhoods 

9 The main entrance to the residential bmldmg will contmue to be located at the center of 
the block on H Street The mam entrance to the grocery store, consistent With the 
approved plan, will be at the comer of 3rd and H Streets There will continue to be a 
separate entrance to the other retail use on the east end of the block on H Street The 
entrance to the parlang gara~e and loadmg facilities for the grocery store m the modified 
design will be located off 3 Street m the same location as ongmally approved Loadmg 
for the other retail use and residential use will be located off of 4th Street m the same 
location as ongmally approved 
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10 The design of the proposed alternative scheme reflects the same architectural vocabulary 
and massmg of the approved PUD The fayade details have been adjusted to reflect the 
removal of two residential floors and the reduction m the maximum bmldmg height from 
90 feet to 75 feet The mezzanme level m the grocery store has been ehmmated 
AdditiOnally, mmor adjustlnents have been made to the mtenor courtyard configuration, 
with two skylights removed A pergola has been added to the courtyard, and the size of 
the roof terrace has been reduced from approxrmately 10,000 square feet to 
approximately 7,500 square feet Fmally, the fa.yade treatlnent above the parking 
entrance on H Street has been refined to be consistent With the architectural vocabulary of 
the recently restored Landmark Lofts condomimum proJect located directly across 3nl 
Street 

Development FleXIbility and IncentJves 

11 The Apphcant requested flexibility from the followmg requuements 

a Roof Structures The Applicant requested flexibility from the proVIsiOns of§§ 411 
and 770 6 that reqmre the roof structures to be m a smgle enclosure and set back 
from all ex tenor walls at a 1 1 ratiO and that the enclosure be of urn form height 
Separate mechamcal penthouses were proposed to proVIde more efficient 
distnbutlon of mechanical systems and to reduce the mass of the structures on the 
roof Due to the narrowness of the bmldmg wmgs and the reqmrements of the 
mechanical systems, some of the penthouses will not meet the reqmred setback 
and will be located m multiple structures Also, to reduce their viSibility, some of 
the roof structures will not have walls of equal heights As mdicated m Z C 
Order No 06-01, the Cmmmss10n granted the same flexibility for the approved 
proJect 

b H Street Overlay The Applicant requests flexibility from certain proviSions of the 
H Street NE Neighborhood Commercial Overlay First, § 1324 2 of the Zomng 
RegulatiOns proVIdes that buildmgs must be designed and bmlt such that not less 
than 75% of the streetwall(s) to a height of not less than 25 feet must be 
constructed to the property !me abuttmg the street nght-of way, and that bmldmgs 
on corner lots must be constructed to both property hnes abuttmg public streets 
However, m order to provide a four-foot setback from the H Street nght-of-way, 
the Applicant seeks relief from the proviSions of§ 1325 1 Second, the Applicant 
requests flexibility from § 1324 11, winch requires commerCial entrances every 
40 feet However, mstead of proVIdmg the eight entrances required, the Applicant 
proposes to proVIde four entrances due to the size and location of the proposed 
grocery store's footpnnt As mdicated m Z C Order No 06-01, the CommiSSion 
granted the same flexibility for the approved proJect 
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c Addztwnal Areas of Flexzbzlzty The Apphcant also requests flextbthty m the 
followmg areas 

1 To vary the locatiOn and destgn of all mtenor components, mcludmg 
partttlons, structural slabs, doors, hallways, columns, statrways, atnum and 
mechamcal rooms, elevators, escalators, and totlet rooms, proVIded that the 
vanatwns do not change the extenor configuratiOn of the bmldmg, 

n To vary the final selection of the extenor matenals wtthm the color ranges and 
matenal types as proposed, based on avatlabthty at the ttme of constructiOn, 
wtthout reducmg the quahty of the matenals, 

111 To make refinements to extenor matenals, detatls, and dtmenswns, mcludmg 
belt courses, stlls, bases, comtces, rathngs, roof, skyhghts, architectural 
embelhshrnents and tnm, or any other mmor changes to comply wtth the 
Dtstnct of Columbta Bmldmg Code or that are otherwtse necessary to obtam a 
final bmldmg permtt or any other apphcable approvals, 

tv To make refinements to the garage configuratiOn, mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number of parkmg 
spaces does not decrease below the mtmmum number spectfied, 

v To be able to provtde a range m the number and mtx of restdentlal muts 
between 192 and 232 restdentlal umts, and 

VI To vary the dtstnbutwn and amount of the retatl square footage of the proJect, 
provtded the total retat! square footage does not exceed 46,455 square feet and 
the grocery store has a mtmmum square footage of 40,000 square feet 

Pubbc Benefits and Amemties 

12 The Commtsston finds that the followmg benefits and amerutles wtll be created as a 
result of the modtfied PUD ProJect 

a Urban Deszgn Archztecture Landscapzng and Open Space The Apphcant has 
presented an appropnate architectural destgn for the proJect that mcludes a 
number of features that wtll benefit both the H Street comdor and the surroundmg 
restdentlal netghborhoods These benefits mclude an architectural destgn that ts 
fresh, whtle seekmg to complement the extsttng contextual settmg m both form 
and matenals Parttcular attention has been patd to creating an active, urban retatl 
streetscape, celebratory architectural forms for the comer at 3rd and H Streets and 
the restdentlal entrance on H Street, and an overall sculpting of the butldmg's 
massmg m accordance wtth the surroundmg netghborhood For the entire length 
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of H Street frontage, the bu1ldmg will be set back from the property a distance of 
approximately four feet m order to mcrease the width of the sidewalk Tins 
additional width will enhance the pedestrian expenence by allowmg more 
sidewalk space 

The bmldmg fa~ades were designed m a style that complements and respects the 
adJacent buildmgs, particularly those with a d1stmct histone character The 
fa~ades on the pnnCipal street fronts of 3rd and H Streets will employ a frammg 
armature of bnck complemented with substantial glazed operungs The style of 
the fenestratiOn will differentiate between the retail and residential floors, 
allowmg for a uruque expressiOn of those two uses The design mcludes an 
architectural embellishment at the corner of 3rd and H Streets to accentuate that 
locatiOn as a gateway to the commercial opporhm1ties along H Street and beyond 
The design proposal also mcludes Improvements to the streetscape and adJacent 
alleys These Improvements Will mclude paVIng for the sidewalks, street liglitmg 
fixtures, tree boxes, b1ke racks, and trash receptacles 

b Sue Plannzng and Efficzent and Econornzcal Land Utzlzzatwn The ProJect was 
designed such that Its pnmary bulk will be on H Street, away from the nearby 
residential commuruty The bmldmg design will proVIde rehef to the adJacent 
ne1g1Iborhood by havmg the bmldmg transition down from the max1mmn he1g1It 
of 75 feet to lower levels as 1t approaches ne1g1Ibonng properties at different 
locations, as shown on the approved plans The Applicant also proposes 
Improvements to the remarmng alley system m Square 776 In particular, the PUD 
bmldmg Will be set back from the property lme along the alley, so that the alley 
effectively will be widened and, m most areas, the available passageway will be 
more than doubled The Applicant will pave this additional area m the alley to 
allow more efficient mgress and egress In additiOn, the bwldmg will be set back 
four feet from H Street to allow for a wider sidewalk and easier pedestrian 
passage The Applicant will also provide significant open space for residents at 
the second story terrace and a roof deck 

c Transportatwn Features The proJect offers several transportatiOn management 
measures and proVIdes mcreased density at a Site well-served by bus routes and a 
future streetcar lme First, 3rd and H Street IS located along three bus routes and IS 
approximately one-third of a mile from the Umon Station Metrora~l StatiOn 3rd 
and H Street's locatiOn next to Umon Station provides s1gruficant opporh!mties 
for public transportatiOn use with Metrorail, Metrobus, and local and regwnal 
trams, all semng Uruon StatiOn Tins proximity will result m a s1gruficant 
proportion of site trips bemg made by mass transit or other non passenger car 
modes Moreover, as a part of the Great Streets lrutiative, streetcar tracks are 
currently bemg constructed on H Street, and the proposed development will help 
to mcrease residential density and shoppmg opporh!mties along the streetcar lines 
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Second, the proJect will mclude a parkmg garage that will accommodate 
approximately 270 cars Third, the eastern branch of the Metropolitan Branch 
Trail, wh1ch connects Uruon Statwn and Takoma Park and proVIdes access to 
Capitol H1ll, IS only two blocks to the west Fourth, as discussed m more detail 
below, the Applicant has agreed to Implement a number of transportatiOn demand 
management measures Thus, as the CommiSSIOn prevwusly found, the proJect 
will not adversely Impact the traffic SituatiOn for the area 

d Employment and Trammg Opportumtzes The 3rd and H Street revised proJect will 
promote residential, retail, and commercial development at an appropnate 
location that will add to the economy of the District as well as provide expanded 
employment opporturuties for District residents The Applicant has committed to 
work with the Department of Employment SerVIces ("DOES") to execute a First 
Source Employment Agreement and with the D C Department of Small and 
Local Busmess Development ("DSLBD") to execute an agreement 

e Housmg The proJect will create additional housmg stock as encouraged by the 
C1ty Approximately seventy percent of the units will be one bedroom units, 
approximately six percent of the uruts will be one bedroom and den uruts, 
approximately 18% of the units Will be two bedroom units and approximately six 
percent of the units Will be studiO uruts The proJect will mclude approx!ffiately 
eight percent of the gross floor area devoted to residential use as affordable uruts 
to households makmg no more than 80% of the area median mcome The 
CommiSSIOn notes that although the gross floor area of the proJect IS decreasmg 
from that approved pursuant to Z C Case No 06-01, the amount of gross floor 
area dedicated to affordable uruts Is mcreasmg under the revised des1gn 

f Speczal Value to the Nezghborhood The reVIsed proJect Will add spec~al value to 
the surroundmg neighborhood by bnngmg a grocery store and new retail 
development that Will serve the commuruty Moreover, the H Street Overlay 
specifically encourages a grocery store m Square 776 

g Envzronmental Benefits The proposed development will help to ensure the 
enVIronmental, econom1c, and social sustamab1lity of the residents and bmldmg 
users through the ImplementatiOn of sustamable des1gn features The Applicant's 
goal 1s to provide a high-quality development that w1ll promote a healthy livmg 
environment, reduce life cycle costs for long term property management, promote 
effic1ent utility costs for residents, and create a synergy that Will enl!ance mterest 
m practical green bmldmg m the commuruty Thus, the Applicant has committed 
to provide sustamable bmldmg des1gn features such that the bmldmg meets the 
standards for certification as a LEED-Cert1fied bmldmg 
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13 By report dated September 4, 2009, the Office ofPlanmng ("OP") recommended that the 
Comrmsswn schedule a pubhc heanng on the modification application (Exlnb1t 12 ) 

14 By report dated November 20, 2009, OP recommended final approval of the modificatiOn 
application (Exlnb1t 22 ) OP md1cated that the proposal would further a number of the 
gmdmg pnnc1ples of the Comprehensive Plan, and that the applicatiOn IS consistent with 
major poliCies from vanous elements of the Comprehensive Plan, mcludmg the Land Use 
Element, the Transportation Element, and the Capitol Hill Area Element OP also 
mdiCated that the proposed development as modified IS not mcons1stent with the 
Comprehensive Plan's land use designations for the Property OP also found that the 
proposed modificatiOn IS not mcons1stent with the H Street, NE Strategic Development 
Plan, particularly smce redevelopment of the 3nl and H Street mtersectwn IS listed as a 
key Issue m the H Street Plan, and mfill development on the 300 block IS vital to the 
success of the overall plan The Comrmsswn concurs with the findmgs and 
recommendations of OP 

15 OP testified m support of the modificatiOn application at the pubhc heanng 

DDOT Report and Testimony 

16 By report dated November 20, 2009, the District Departtnent of TransportatiOn 
("DDOT") md1cated that It conditiOnally supports the modificatiOn applicatiOn DDOT 
requested that the CommissiOn require the Applicant to further reduce the amount of 
proposed parkmg, follow DDOT's policy for a transportatiOn demand management 
program, prohibit queumg mto the Site, requrre the Applicant to conduct an evaluatiOn of 
the surroundmg sidewalks within a two-block radius to determme their adequacy, provide 
more biCycle parkmg spaces, and provide 30-foot loadmg berths mstead of 55-foot 
loadmg berths (Exlnbit 24 ) 

17 Consistent with this report, DDOT also testified m conditional support of the 
modificatiOn applicatiOn at the pubhc hearmg 

18 The CommiSSion notes that by report dated June 28, 2006, and marked as Exhibit 37 of 
the record m Case No 06-01, DDOT stated It had no objections to the ongtnal project, 
which was much larger and mcluded 130 more parkmg spaces than proposed m the 
reVIsed design 

19 Based upon the testimony of the Applicant's expert m transportation analysis and 
planrung, DDOT's June 28, 2006 report, DDOT's responses to questiOns from the 
Commission at the public heanng, and the materials and mfonnatwn presented by the 
Applicant at the heanng, the CommissiOn finds that the Applicant has already reduced the 
amount ofparkmg for the project from 400 to 270 spaces The CommissiOn further finds 
that the amount of proposed parkmg, which amounts to a ratio of 0 69 spaces per 
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dwelling urut and 3 00 spaces per I ,000 square feet of retruJ, IS consistent w1th both the 
runount of parking approved by th1s Comrmsswn m recent cases, and IS less than the 
parkmg ratlos currently recommended as part of the Zomng Regulatwns revrswn process 
The CommiSSIOn also finds that due to the locatwn of the garage rrunp and access pomt, 
the majonty of any quewng will occur w1tlun the bwldmg 

20 The Applicant has agreed to prov1de a number of transportatiOn demand management 
measures, mcludmg an on-s1te transportatiOn coordmator, an on-s1te fre1ght manager, 
SmarTnp cards for the untlal res1dent1al tenants for the 1mtlal lease, b1cycle parkmg, 
telecommutlng mcentives, and the d1ssemmat10n of mformatwn regardmg public 
transportation optwns The Applicant has also agreed to provrde between 80-90 bicycle 
spaces Wlthrn the bwldmg, and extenor b1ke racks adJacent to the s1te on 4th Street The 
Applicant has also agreed to reduce the s1ze of the loadmg berth to 30 feet for the 
residential portwn of the bmldmg However, based upon the testimony presented at the 
hearrng, the CommiSSIOn finds that commercial 55-foot loadmg berths are necessary to 
accommodate the proposed grocery store use Fmally, the CommiSSIOn concludes that 
the Applicant 1s not requrred to conduct an evaluatiOn of the surroundmg Sidewalks to 
determme the1r adequacy smce DDOT 1s responsible for the pavrng and mamtenance of 
public sidewalks 

ANCREPORT 

21 ANC 6C submitted a letter dated October 19, 2009, md!Catmg that at the duly noticed and 
regularly scheduled public meetmg on October 14, 2009, at which a quorum was present, 
ANC 6C voted unammously 9-0-0 to support the application and the requested 
modifications (Exh1b1t 25 ) 

CONCLUSIONS OF LAW 

Tune ExtensiOn 

I The Applicant IS requestmg that 1ts time for filing for a bmldmg perm1t pursuant to 
plans approved by the CommiSSion be extended by two years, w1th constructiOn under 
the approved plans to begm a year thereafter 

Procedural rulmgs 

2 As a prelrmmary matter, the CommiSSIOn concludes that the application complied w1th 
the notice reqmrements of I I DCMR § 2408 IO(a) by servrng ANC 6C, the only party 
m the ongmal PUD proceedmg, With a copy of the request 

3 The CommiSSIOn d1d not take action on the request until after the party had the 
reqws1te 30 days to respond As noted, no response was receiVed 
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4 In addition, § 2408 12 of the Zomng RegulatiOns proVIdes that the Commission must 
hold a pubhc l}eanng on a request for an extensiOn of the validity of a PUD only If, m 
the determmatwn of the Comrmsswn, there IS a matenal factual conflict that has been 
generated by the parties to the PUD concermng any of the cntena set forth m 
§ 2408 II 

5 The CommiSSIOn concludes that a heanng IS not necessary for this request smce there 
are not any matenal factual conflicts generated by the parties concermng any of the 
cntena set forth m § 2408 II of the Zonmg Regulations 

The ments of the reauest 

6 Pursuant to § 2408 8 of the Zomng RegulatiOn, the final PUD approved by the 
CommiSSIOn IS valid for a penod of two (2) years, w1thm wluch time an applicatiOn 
shall be filed for a bmldmg permit 

7 Construction shall start w1tiun three (3) years of the date of final approval II DCMR 
§ 2408 9 

8 Frulure of an applicant to complete a proposed development w1tiun the time hm1ts set 
by the Zomng Regulations results' m the termmat10n of the benefits granted under the 
applicatiOn, and reversiOn of the zomng controls to the pre-existing regulations and 
map {II DCMR § 2400 7 ) 

9 The Commission may extend these time penods for good cause shown upon the fihng 
of a wntten request by the applicant before the expiratiOn of the approval {II DCMR 
§240810) 

I 0 There must, however, be no substantial change many of the matenal facts upon wluch 
the CommiSSion based Its ongmal approval of the PUD that would undenrune the 
CommiSSion's JUStification for approVIng the ongmal (/d) 

II Of the three cntena that can be used to show good cause IS, the Applicant IS relymg 
upon Its, "mab1hty to obtam sufficient proJect financmg for the PUD, followmg 
d1hgent good faith efforts to obtlllll such,financmg, because of changes m econormc 
and market conditions beyond the applicant' s reasonable control " {II DCMR 
§ 2408 II ) 

12 The Commission finds there has been no substantial change many matenal fact that 
would undermme the Commission's JUStificatiOn for approvmg the ongmal PUD 

13 As to good cause, the Applicant met Its burden of proof by presentmg substantial 
evidence of Its mabiiity to obtam sufficient proJect financmg for the PUD, followmg 
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the Applicant's dliigent good faith efforts, because of changes m economic and market 
conditions beyond the Applicant's reasonable control 

14 The CommiSSion therefore grants the trme extensiOn request, with the two-year penod 
to file an applicatiOn for a bwldmg permit Ul1der approved plans begmrung upon the 
effective date of this Order 

PUD Modification 

15 Havtng determmed that the Applicant's request for a trme extens10n may be granted, 
the Commission can now consider whether the J>UD should be modified m the manner 
requested 

16 Pursuant to the Zomng Regulations, the PUD process IS designed to encourage htgh 
quality development that provides public benefits (11 DCMR § 2400 1 ) The overall 
goal of the PUD pro'cess IS to permit flexibility of development and other mcentives, 
provided that the PUD proJect, "offers a commendable number or quality of public 
benefits, and that It protects and advances the public health, safety, welfare, and 
convenience" (11 DCMR § 2400 2) 

17 Under the PUD process of the Zomng RegulatiOns, the CommissiOn has the authonty 
to consider thts application as a modification to a prev10usly-approved consohdated 
PUD and related Zomng Map Amendment Any modifications proposed to an 
approved PUD that cannot be approved by the Zomng Admimstrator shall be 
submitted to and approved by the CommissiOn The proposed modification shall meet 
the requrrements for and be processed, as a second-stage applicatiOn, except for mmor 
modifications and technical corrections as provided for m § 3030 (11 DCMR 
§ 2409 9 ) The CommiSSion treated this modificatiOn request as a second-stage PUD 
apphcat10n 

18 The CommissiOn may tmpose development condt!lons, gwdelines, and standards 
whtch may exceed or be less than the matter-of-nght standards identified for height, 
density, lot occupancy, parkmg, loadmg, yards, or courts The CommiSSIOn may also 
approve uses that are permitted as special exceptiOns and would otherwise reqwre 
approval by the Board of Zomng AdJUShnent 

19 Development of the property mcluded m thts apphcation carnes out the purposes of 
Chapter 24 of the Zonmg Regulations to encourage the development of well-planned 
developments which will offer a vartety of bmldmg types with more attractive and 
efficient overall planmng and design, not achtevable Ul1der matter-of-nght 
development 

20 The modified PUD meets the mimmum area reqwrements of § 2401 1 of the Zomng 
RegulatiOns The modified PUD, as approved by the CommiSSIOn, complies with the ZONING COMMISSION
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apphcable he1ght, bulk, and dens1ty standards of the Zomng Regulatwns The uses for 
this proJeCt are appropnate for the Property The 1mpact of the proJect on the 
surroundmg area and the operation of c1ty serv1ces 1s acceptable g~ven the quahty of 
the pubhc benefits 1n the proJect 

21 The Apphcant's request for flexlblhty from the Zomng Regulatwns 1s consistent w1th 
the Comprehensive Plan Moreover, the proJect benefits and amemtles are reasonable 
tradeoffs for the requested development flex!b1hty 

22 Approval of th1s mod1fied PUD 1s appropnate because the proposed development IS 
consistent w1th the present character of the area, and IS not mcons1stent w1th the 
Comprehensive Plan In add1t1on, the proposed development wlil promote the orderly 
development of the Property m conformity w1th the entirety of the D1stnct of 
Columb1a zone plan as embodied m the Zomng Regulations and Map of the D1stnct of 
Columbia 

23 The CommiSSIOn IS reqmred under§ 3 of the Comprehensive AdVIsory Neighborhood 
Comm1sswns Reform Amendment Act of 2000, effective June 27, 2000 (DC Law 
13-135, DC Official Code § 1-309 10(d)) to g~ve great we1ght to the 1ssues and 
conditions expressed m the wntten report of an affected ANC In tlns case, ANC 6C 
voted unammously to support the modification apphcatwn and recommended that the 
CommiSSion approve the apphcatwn (Exlnb1t 25 ) The CommiSSion has g~ven ANC 
6C's recommendatiOn great we1ght m approvmg the mod1ficat10n apphcatwn ANC 
6C d1d not respond to the extensiOn apphcatwn 

24 The CommiSSion IS reqmred under § 5 of the Office of Zonmg Independence Act of 
1990, effective September 20, 1990 (D C Law 8-163, D C Offic1al Code §6-623 04) 
to g~ve great we1ght to OP recommendations For the reasons stated above, the 
CommiSSIOn concurs w1th OP's recommendatiOn for approval and has g~ven the OP 
recommendation the great we1ght 1t 1s entitled 

25 The apphcatlon for the mod1fied PUD IS subject to comphance w1th DC Law 2-38, 
the Human Rights Act of 1977 

DECISION 

In cons1derat10n of the Fmdmgs of Fact and Concluswns of Law contamed m this order, the 
Zonmg CommiSSIOn for the D1stnct of Columb1a ORDERS APPROVAL of (I) the apphcatwn 
for an extensiOn of the time to file for a bulidmg perm1t and beg~n construction of this PUD 
pursuant to plans approved by the Comrmsswn, and (2) the apphcatlon for mod1ficatwns to the 
approved planned umt development located at Lot 54 m Square 776, and the continuatiOn of the 
PUD-related map amendment from the C-2-A to C-2-B approved m Zonmg Comm1sswn Order 
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06-01 The approval of the modified PUD and the contmuation of the related map amendment IS 
subJect to the followmg conditions, which supersede the conditions stated m Order No 06-01 

1 The proJect shall be developed m accordance With the plans prepared by Tom Gallas and 
Partners, Inc last dated August 31, 2009, marked as Exlnb1t No 5 of the record (the 
"Plans"), as modified by the gmdelmes, conditions, and standards herem 

2 The proJect shall contam approximately 250,160 square feet of gross floor area, mcludmg 
approximately 203,705 square feet devoted to residential use and approximately 46,455 
square feet devoted to retail use, mcludmg a grocery store The total proJect shall have a 
maximum overall density of 4 11 FAR 

3 The maximum height of the bmldmg shall be 75 feet, as shown on the Plans The 
bmldmg may mclude roof structures m excess of that height, with a height not to exceed 
18 5 feet above the roof upon which they are located, as shown on the Plans 

4 The proJect shall mclude approximately 270 parkmg spaces, With 146 spaces allocated 
for the residential use and 124 spaces allocated for the retail uses 

5 The proJect shall mclude two 55-foot loadmg berths for the grocery store, one 30-foot 
loadmg berth for the residential use, and two 20-foot servJce/delivery/loadmg spaces, as 
shown on the Plans Trucks usmg the res1dentialloadmg berth shall not exceed 30 feet m 
length ResJdentJalloadmg shall not occur before 9 00 am 

6 The Applicant shall Implement the Transportation Management Plan outlmed on pages 
12-13 of the TransportatiOn Impact Analysis mcluded as Exh1b1t H of the Applicant's 
Prehearmg Statement, marked as Exhibit 14 of the record m Case No 06-01B 

7 The Applicant shall mclude landscapmg for the proJect as shown on the Plans The 
Applicant or Its successors shall mamtam alllandscapmg for the duratiOn of the ProJect 
Any landscapmg mstalled by the Applicant m the pubhc space adJacent to the Property 
shall be m accordance with the Plans, as approved by the Pubhc Space DiviSIOn of 
DDOT The Applicant or Its successors shall mamtam alllandscapmg m the pubhc space 
for the duration of the proJect 

8 The Applicant shall proVIde sustamable bmldmg design features such that the bmldmg 
meets the standards for certificatiOn as a LEED-Cert1fied bmldmg 

9 The proJeCt shall mclude 16,296 square feet of residential gross floor area devoted to 
l 

affordable housmg The affordable uruts shall be affordable to households earmng no 
more than 80% of the area median mcome The affordable umts shall be d1stnbuted 
vertically and honzontally throughout the residential portwn of the bmldmg and shall not 
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be overly concentrated on any floor of a proJect However, the Applicant shall have the 
nght to reserve the top two floors of the bu!ldmg exclusively for market-rate umts 

10 The Applicant IS granted flexibility from the roof structure (§§ 411 and 770 6) and H 
Street Overlay proviSions regardmg streetwalls (§ 1324 2) and the locatiOn of bu!ldmg 
entrances (§1324 II), consistent with the PUD TabulatiOns of the Plans 

11 A m1mmum of 40,000 square feet of gross floor area shall be devoted to a grocery store 

12 The Applicant shall have flexibility with the design of the PUD m the followmg areas 

1 To vary the locatiOn and design of all mterior components, mcludmg partitions, 
structural slabs, doors, hallways, columns, stairways, atrium and mechanical rooms, 
elevators, escalators, and tmlet rooms, provided that the variatiOns do not change the 
exterior configuratiOn of the bu!ldmg, 

n To vary the final selection of the extenor materials w1thm the color ranges and 
material types as proposed, based on availability at the time of construction, without 
reducmg the quality of the matenals, 

111 To make refinements to exterior matenals, details, and d1menswns, mcludmg belt 
courses, sills, bases, cornices, rruhngs, roof, skylights, architectural embellishinents 
and trim, or any other mmor changes to comply with the District of Columbia 
bUildmg code or that are otherwise necessary to obtam a final bu!ldmg permit or any 
other applicable approvals, 

IV To make refinements to the garage configuratiOn, mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number ofparkmg spaces does 
not decrease below the m1mmum number specified, 

v To be able to proVIde a range m the number and nux of residential umts between 192 
and 232 residential umts, and 

VI To vary the distributiOn and runoUllt of the retrul square footage of the proJeCt, 
proVIded the total retail square footage does not exceed 46,455 square feet and the 
grocery store has a nnmmum square footage of 40,000 square feet 

13 No bu!ldmg perinit shall be Issued for this PUD until the Applicant has recorded a 
covenant m the land records of the District of Columbia, between the owners and the 
District of Columbia that IS satisfactory to the Office of the Attorney General Such 
covenant shall bmd the Applicant and all successors m title to construct on and use this 
property m accordance with this Order or runendment thereof by the Comnusswn 
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14 No bmldmg penmt shall be 1ssued for th1s PUD until the Applicant has submitted to the 
Zorung DlVISIOn of the Departlnent of Consumer and Regulatory Affarrs ("DCRA") 
ev1dence that the Applicant submitted a s1gned agreement to the D C Deparunent of 
Small and Local Busmess Development ("DSLBD") and a s1gned agreement to the 
Deparunent of Employment SerY!ces ("DOES") both m the form subm1tted m Case No 
06-01 and also mcluded as Exlu.bit A of the Applicant's Preheanng Statement, marked as 
Exlub1t 14 of the record m Case No 06-0lB 

15 The extenswn of the approved PUD shall be for a penod of two years from the effective 
date of tins Order The PUD approved by the CommiSSion, as modified pursuant to th1s 
Order, shall be vahd for a penod of two years from the effective date of tlus Order 
W1tlnn such time, an application must be filed for a bmldmg permit as spec1fied m 11 
DCMR § 2409 1 ConstructiOn shall begm w1thm three years of the effective date ofth1s 
Order 

16 The Applicant IS reqmred to comply fully w1th the proVISIOns of the Human Rights Act of 
1977, DC Law 2-38, as amended, and th1s Order 1s conditioned upon full compliance 
w1th those proVIsiOns In accordance w1th the DC Human Rights Act of 1977, as 
amended, DC Offic1al Code§ 2-1401 01 et seq ("Act"), the D1stnct of Columbia does 
not d1scnmmate on the bas1s of actlial or perceiVed race, color, rehgwn, national ongm, 
sex, age, manta! status, personal appearance, sexual onentatwn, gender identity or 
expressiOn fam1hal status, family respons!bihtles, matnculatwn, poht!Cal affihatwn, 
genetic mformatwn, disab1hty, source of mcome, or place of res1dence or busmess 
Sexual harassment IS a form of sex d!scnmmatlon that IS also prohibited by the Act In 
addition, harassment based on any of the above protected categones 1s also prolub1ted by 
the Act D1scnmmat10n m vwlatwn of the Act will not be tolerated Vwlators w1ll be 
subject to d!SC!plmary actwn The frulure or refusal of the Applicant to comply shall 
furrush grounds for the derual or, 1f 1ssued, revocation of any bUildmg perm1ts or 
certificates of occupancy 1ssued pursuant to tins Order 

On November 30, 2009, upon the motwn of Chrurman Hood, as seconded by Comrrusswner 
Turnbull, the Zorung Comrrusswn APPROVED the Apphcatwn at the conclusiOn of 1ts pubhc 
heanng by a vote of 4-0-1 (Anthony J Hood, Konrad W Schlater, Peter G May, and M1chael G 
Turnbull to approve, Wilham W 

1
Keating, III, not present, not votmg 

On January 11, 2010, upon the motion of Chrurruan Hood, as seconded by CommiSSioner 
Schlater, the Zorung CommiSSIOn APPROVED the time extensiOn ofZ C Order No 06-01 at 1ts 
pubhc meeting by a vote of 4-0-1 (Anthony J Hood, Konrad W Schlater, Peter G May, and 
M1chael G Turnbull to approve, Wilham W Keating, III, not present, not votmg) 

On January II, 2010, upon the motwn of Chrurman Hood, as seconded by Comm1sswner May, 
the Zomng CommiSSIOn ADOPTED th1s Order at 1ts public meetmg by a vote of 4-0-1 (Anthony 
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1 Hood, Konrad W Schlater, Peter G May, and Michael G Turnbull to approve, Wilham, W 
Keatmg, III, not present, not votmg) 

In accordance With the proviSions of 11 DCMR § 3028, th1s Order shall become final and 
effective upon publicatiOn m the D C Regzster, that 1s on March 19, 2010 
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