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As Secretary to the Commtsston, I herby certtfy that onMAR 17 2010 coptes of thts Z C 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zonmg CommiSSion 

* * * 

March 17, 2010 

Re: Z.C. Order No. 06-0lA/06-0lB 

To Whom It May Concern 

You were previOusly provided w1th a copy of the above-referenced order However, that copy 
md1cated that the order was published m the D C Reg~ster on March 12, 20 I 0 The order was 
not published on sa1d date, but mstead will be published this Fnday, March 19, 2010 I 
apolog1ze for any mconvemence th1s may have caused 

If you have any questions, please do not hesitate to contact me 

Smcerely, 

~60~ 
Sharon S Schellin 
Secretary to the Zomng Comm1sswn 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zomng Comm1ss1on 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO 06-0IA/06-0IB 

Z C Case Nos 06-0IA and 06-0IB 
(Steuart H Street, LLC- T1me ExtensiOn and ModificatiOn 
to the Approved Planned Umt Development at Square 776) 

January 11, 2010 

Th1s Order concerns two requests The first IS a request to extend the deadlme for fihng an 
apphcatwn for a bUtldmg perrmt and for startmg constructton of a planned umt development 
("PUD") at Square 776 The request was filed on July 7 2009, pnor to the exp1ratwn of the 
PUD on approval, and was ass1gned Zonmg CommiSSion Case No 06-0IA 

The second request was filed on August 31, 2009, and sought to mod1fy the PUD and 1ts 
approved plans to reduce the he1ght, bulk, and number of parkmg spaces for the proJect As 
proposed, the mod1fied PUD would have a max1mum he1ght of 75 feet a max1mum gross floor 
area of 250,160, a max1mum dens1ty of 4 II floor area ratto ( FAR ), and parkmg reduced to 
270 spaces Th1s matter was ass1gned Case No 06-0 I 8 

Pursuant to II DCMR § 2408 I 0 Steuart-H Street, LLC (the 'Apphcant ) served a copy of the 
hme extenston request on Adv1sory Neighborhood Comm1sswn ( ANC ') 6C, the only party to 
the ongmal apphcatton The ANC d1d not respond to the extenston apphcatton durmg the 30 
day rev1ew penod prov1ded for m that rule 

The t1me extension request came before the Zonmg Comm1sswn for the D1stnct of Columbia 
(the Comm1sswn") at 1ts pubhc meetmg on September 14 2009 A heanng on a time extensiOn 
request 1s requtred, only 1f, m the determmatton of the Comm1sswn, there 1s a matenal factual 
confl1ct that has been generated by the part1es to the PUD proceedmgs concermng any of the 
cntena for approval (II DCMR § 2408 12 ) Smce no confl1ct was ratsed, no hearmg was 
scheduled Instead, the Comm1sston voted to defer actmg on the request unt1l after 1t took 
proposed action on the mod1ficatton, wh1ch 1t also set down for a hearmg at that same meetmg 

The hearmg on the proposed mod1ficatton was held on November 30, 2009 The part1es were the 
Apphcant and ANC 6C, the ANC w1thm wh1ch the property IS located At the conclusion of the 
pubhc heanng the CommiSSion took proposed act1on to approve the mod1ficat10n apphcatton 
and plans that were subm1tted to the record 

The proposed actiOn of the CommiSSion was referred to the Natwnal Cap1tal Plannmg 
Comm1ss1on ("NCPC") under the terms of the D1stnct of Columbia Self-Government and 
Governmental Reorgamzatwn Act NCPC, by report dated December 30 2009, found that the 
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p10po~ed PUD would not be mcons1stent w1th the Comprehem1ve Plan for the Natlondl C dpltol 
no1 would 1t adveJ<,dy <~ffect any other identified federal mterests 

In re&ponse to the CommiSSIOn vote on proposed action the Applicant by letter dated ldnu<~ry 6 
20 I 0 Withdrew the lime extensiOn request The Applicant adv1sed the Comm1~~10n that the 
filmg ofthc tune exten~10n request was only mtended to pre~erve the nghts under the dpproved 
PUD m the event the Comml~\lon d1d not approve the modification The Cmmm~~10n ~vote 
on propo~ed dCllOn now made 'further con~ideratlon of [the t1me extenswn requcq] 
unneces;ary 

1-idd the Comml~\lon honored the Applicdnt ' reque'>t 1t would have been requ1red to deny the 
modlfiedtlon The Appliednt dpparently believe'> tlldt the ComnHsswn s grdnt of a PUD 
mod1ficat1on automallcdlly restarts the lime by wh1ch a bwldmg perm1t must be requested 
Thus any vote by the CommiSSion to change or delete a condition or to mod1fy a PUD s des1gn 
m dny respect would dUtomatlcally restart the two year penod to obtam a bwldmg permit even 
1 f none of the cntena for grantmg a time extensiOn were met 

The CommiSSion disagrees Th1s 1s not an mstance where the Applicant has submitted an 
applicatiOn that so changed the PUD that 1t could not properly be considered a mod1ficat10n If 
~uch d replacement PUD had been sought and granted the time for obtammg a bmldmg perm1t 
would mdeed have been automatically reset In th1s mstance, the Applicant charactenzed these 
rev1~1ons as a mod1ficat10n to rather than a replacement of an ex1stmg PUD 

As such the lime penod~ for obtammg a bmldmg perm1t and commencmg constructiOn under 
the mod1fied plans are unaffected, unless the CommiSSion votes to extend the lime penods 
upon the filmg of a wntten request by the applicant before the exp1rat10n of the approval' (II 
DCMR ~ 2408 I 0 ) A Withdrawal of a time extensiOn request has the same effect as 1ts demal 
The PUDWill exp1re, leavmg nothmg to mod1fy 

At 1ts regularly scheduled public meetmg held January II 2010 the Comm1%1on chose not to 
g1ve effect to the Withdrawal requested, but mstead, for the reasons explamed below, granted the 
t1me extension and took final actwn to approve the mod1ficat10n applicatiOn 

FINDINGS OF FACT 

The Approved PUD 

By Order No 06-01, dated December II, 2006, effective October 12, 2007 the 
CommiSSIOn approved the consolidated PUD and related map amendment from C-2-A to 
C-2-8 for Square 776, Lots 9, 25 31 51-53, 800 and 821 and the closed portwns of the 
public alley m the square The property has smce been subd1v1ded mto a new smgle 
record lot and IS now known as Lot 54 m Square 776 (the "Property") 
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The Property cons1sts of ap~rox1mately 60,870 square feet of land area and 1s located m 
the block bounded by 3'd, 41 

, H, and I Streets, N E The Property fronts on 3rd 41h, and H 
Streets 

The approved development contamed 210 to 250 apartment umts and approximately 
46,579 square feet of gross floor area devoted to reta1l and serv1ce uses mcludmg a 
grocery store of approximately 43,972 square feet plus additional loadmg and support 
space The bulldmg was approved With a max1mum he1ght of 90 feet The total gross 
floor area of the proJect was approved at approximately 287 930 square feet and the 
overall dens1ty of the proJect was 4 8 FAR The proJect was approved w1th approximately 
400 parkmg spaces 

ExtensiOn Request 

4 The D1stnct of Columbm and the Umted States are m the most s1gmficant economic 
downturn m decades Desp1te the Applicant's d1llgent good fa1th efforts, there 1s s1mply 
no financmg for the ongmal or mod1fied proposed proJect ( 'ProJect") at th1s t1me 

5 The Applicant has, over the past two years, sought financmg from a number of d1fferent 
sources and has been unable to obtam the necessary comm1tments to allow the proJect to 
proceed Thus, there IS not sufficient prOJect financmg for the proJect to move forward at 
th1s time, desptte the Applicant's d1llgent, good fatth efforts, because of changes m the 
economic and market condtttons beyond the Applicant's control 

6 The Applicant has also encountered parttcular dtfficulhes m secunng a tenant for the 
requtred grocery store space The Applicant mtends to move forward wtth the approved 
proJect as soon as suffictent financmg ts obtamed and no later than two years after the 
effective date of th1s Order 

7 There have been no substantial changes m the matenal facts upon whtch the Commtsston 
rehed m approvmg the ongmal apphcatwn The Future Land Use Map of the 2006 
Comprehensive Plan destgnates the subject property for mtxed-use development 
mcludmg medmm denstty restdenhal uses and moderate-denstty comrnerctal uses wh1ch 
IS fully conststent wtth the approved PUD and C-2-B zonmg 

Modified PUD Protect 

8 The PUD project as modtfied wtll contmue to be a mtxed-use development The 
butldmg will cons 1st of a ground-floor grocery store and other retatl wtth restdenttal use 
on the floors above Underground parkmg wtll prov1de 270 parkmg spaces, suffictent to 
supply the commerc1al tenants, customers and res1dents w1thout creatmg overflow 
parkmg m the nearby restdentlal neighborhoods 

ZONING COMMISSION
District of Columbia

Case No. 06-01B

36

ZONING COMMISSION
District of Columbia

Case No. 06-01B

36



£(' 0Rilii!No 06 OIA/06 OIH 
/ C LA" No' 06 lilA ANIJ 06-0IH 
PM I 4 

9 The mam entrance to the iesidentml butldmg will contmue to be located at the center ot 
the block on H Street The mam entrance to the grocery store, consistent With the 
approved plan, will be at the comer of 3'd and H Streets There will contmue to be a 
separate entrance to the other retail use on the east end of the block on H Street The 
entrance to the parkmg gara~e and loadmg factlitle~ fo1 the grocery store tn the modi ficd 
design will be located off 3' Street m the same locatwn as ongmally approved Lo 1dmg 
for the other rctatl usc and rc'>1dcnt1al U'>e wtll be located off of 4111 Street m the '<lmc 
location a~ ongmally app10ved 

I 0 The de~1gn of the propo<,ed alternative <,cheme refkch the same architectural vocabulary 
and mm,,mg of the app1 ovcd PUD The ta<;adc dcta1h have been adJu~ted to reflect the 
removal of two rc;1denllal floor'> and the reductmn 1n the maximum bulldmg height from 
90 feet to 75 feet The meaanme level m the grocery store has been ehmmated 
Additionally mmor adju~tment; have been made'to the mtenor courtyard configuration 
With two skyhght~ removed A pergola ha~ been added to the courtyard and the size of 
the roof terrace has been reduced from approximately l 0 000 square feet to 
approximately 7 500 square feet Fmally the fa<;ade treatment above the parkmg 
entrance on H Street has been refined to be consistent With the architectural vocabulary of 
the recently restored Landmark Lofts condommmm project located directly across 3'd 
Street 

Development Flextbthtv and Incentives 

l l The Apphcant requested flexibihty from the followmg reqmrements 

a Roof Structure\ The Applicant requested flexibility from the provisiom of q q 411 
and 770 6 that reqmre the roof structures to be m a smgle enclosure and set back 
from all ex tenor wall' at a l l ratiO and that the enclosure be of umform height 
Separate mechamcal penthouses were proposed to provide more efficient 
di~tnbutmn of mechamcal systems and to reduce the mass of the structures on the 
roof Due to the narrowness of the buildmg wmgs and the requirement~ of the 
mechamcal systems some of the penthouses Will not meet the requtred setback 
and will be located m multiple structures Also to reduce the1r VlSibihty some of 
the roof structures w1ll not have walls of equal he1ghts As md1cated m Z C 
Order No 06-0 l, the CommJssmn granted the same flexJbtlJty for the approved 
project 

b H Street Overlay The Apphcant requests flexibility from certam provistons of the 
H Street NE Neighborhood Commercial Overlay First, § 1324 2 of the Zonmg 
Regulattons provides that butldmgs must be des1gned and bmlt such that not less 
than 75% of the streetwall(s) to a he1ght of not less than 25 feet must be 
constructed to the property lme abuttmg the street nght of way and that bmldmgs 
on comer lots must be constructed to both property ltnes abuttmg pubhc streets 
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However, m order to provtde a four-foot setback from the H Street nght-of-way, 
the Applicant seeks relief from the provisiOns of§ 1325 l Second, the Applicant 
requests flextbtlity from § 1324 I l, whtch reqmres commerctal entrances every 
40 feet However, mstead of provtdmg the etght entrances requtred, the Applicant 
proposes to provtde four entrances due to the stze and locatiOn of the proposed 
grocery store's footprmt As mdtcated m Z C Order No 06-0 I, the Commtsston 
granted the same flextbtlity for the approved proJect 

c Addttwnal Areas of F!extbthty The Applicant also requests flextbtlity m the 
followmg areas 

To vary the loca!ton and destgn of all mtenor components, mcludmg 
parttttons, structural slabs, doors, hallways, columns, statrways, atnum and 
mechanteal rooms, elevators, escalators, and totlet rooms, provtded that the 
vanatwns do not change the ex tenor configuratiOn of the bmldmg, 

u To vary the final selection of the extenor matenals wtthm the color ranges and 
matenal types as proposed, based on avat!abtlity at the ttme of constructiOn, 
wtthout reducmg the quality of the matenals, 

111 To make refinements to extenor matenals, detatls, and dtmenstons, mcludmg 
belt courses, stlls, bases, comtces, ratlmgs, roof, skylights, architectural 
embellishments and tnm, or any other mmor changes to comply wtth the 
Dtstnct of Columbta Bmldmg Code or that are otherwise necessary to obtam a 
final butldmg permtt or any other applicable approvals, 

tv To make refinements to the garage configuratton, mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number of parkmg 
spaces does not decrease below the mtmmum number spectfied, 

v To be able to provtde a range m the number and mtx of restdenttal umts 
between I 92 and 232 restdenttal umts, and 

VI To vary the dtstnbutwn and amount of the retatl square footage of the proJect, 
provtded the total retatl square footage does not exceed 46,455 square feet and 
the grocery store has a mmtmum square footage of 40,000 square feet 

Pubhc Benefits and Amemttes 

12 The Commtsswn finds that the followmg benefits and amemttes wtll be created as a 
result of the modtfied PUD ProJect 
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a Urban Destgn Archttcuure Land1capmg and Open Space The Applicant ha' 
presented an appropnate architectural destgn for the proJect that mdude'> " 
number of feature' that will benefit both the H Street corndor and the 'urroundmg 
restdentml neighborhoods These benefits mclude an architectural des1gn thdt IS 

fre'h wh1le 'eekmg to complement the ex1stmg contextual 'ettmg m both form 
and matenal' Part1cular attentiOn has been pa1d to creatmg an active urban retml 
'treet,capc cclebntory arch1tedural form' for the corner at 3"1 and 1-1 Street'> and 
the 1es1dent1al entrance on 1-1 Street and an overall 'culptmg of the huddmg' 
ma,smg 111 accordance w1th the 'urroundmg ne1ghborhood For the entire length 
of H Street frontage the buddmg will be 'et back from the property a distance of 
approximately four feet m order to mcrea'>c the w1dth of the s1dewalk Th" 
additional width will enhance the pede'>tnan expenence by allowmg more 
sidewalk space 

The bmldmg fa<;:ades were designed m a style that complements and respects the 
adJacent bmldmgs, particularly those With a d1stmct histone character The 
fa<;:ades on the pnnc1pal 'treet fronts of 3'd and H Streets Will employ a frammg 
armature of bnck complemented w1th substantial glazed opemngs The style of 
the fenestratiOn will differentiate between the retml and res1dentml floors 
allowmg for a umque expressiOn of those two uses The design mcludes an 
architectural embellishment at the comer of 3'" and H Streets to accentuate that 
location as a gateway to the commercial opportumtles along H Street and beyond 
The des1gn proposal also mcludes Improvements to the streetscape and adJacent 
alleys These Improvements Will mclude pavmg for the Sidewalks, street lightmg 
fixtures, tree boxes, b1ke racks and trash receptacles 

b Slle Plannmg and Effiu<.nt and Econom[(.a/ Land Ut!lzzatwn The ProJeCt was 
designed 'uch that 1t' pnmary bulk will be on H Street, away from the nearby 
residential commumty The bmldmg design will prov1de relief to the adJacent 
neighborhood by havmg the bmldmg transition down from the maximum hetght 
of 75 feet to lower level' as 1t approaches netghbonng properties at dtfferent 
locatwns as shown on the approved plans The Applicant also proposes 
Improvements to the remammg alley system m Square 776 In particular the PUD 
bmldmg Will be set back from the property lme along the alley so that the alley 
effeclively w1ll be w1dened and, m most areas the available passageway will be 
more than doubled The Applicant w1ll pave th1s additiOnal area m the alley to 
allow more effictent mgress and egress In adduwn, the bmldmg Will be set back 
four feet from H Street to allow for a w1der sidewalk and easter pedestnan 
passage The Applicant w1ll also provtde stgntficant open space for restdents at 
the second story terrace and a roof deck 

c TransportatiOn Features The proJeCt offers several transportatiOn management 
measures and provides mcreased dens tty at a Site well-served by bus routes and a 
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future streetcar !me FirSt, 3'd and H Street ts located along three bus routes and ts 
approximately one-thtrd of a mtle from the Umon Statton Metroratl Statton 3'd 
and H Street's locatton next to Umon Statton provtdes stgmficant opportumttes 
for pubhc transportatiOn use wtth Metroratl, Metrobus, and local and regtonal 
trams, all servmg Umon Statton Thts proxtmtty wtll result m a stgmficant 
proportton of stte tnps bemg made by mass transit or other non-passenger car 
modes Moreover, as a part of the Great Streets Imttattve, streetcar tracks are 
currently bemg constructed on H Street, and the proposed development wtll help 
to mcrease restdenttal denstty and shoppmg opportumttes along the streetcar lmes 
Second, the proJect wtll mclude a parkmg garage that wtll accommodate 
approxtmately 270 cars Thtrd, the eastern branch of the Metropohtan Branch 
Tratl, whtch connects Umon Statton and Takoma Park and provtdes access to 
Capttol Htll, IS only two blocks to the west Fourth, as dtscussed m more detatl 
below, the Apphcant has agreed to tmplement a number of transportation demand 
management measures Thus, as the Commtsston prevtously found, the proJeCt 
will not adversely tmpact the traffic sttuatton for the area 

d Employment and Trammg Opportumt1es The 3'd and H Street revtsed proJect wtll 
promote restdenttal, retatl, and commerctal development at an appropnate 
locatton that wtll add to the economy of the Dtstnct as well as provide expanded 
employment opportumttes for Dtstnct restdents The Apphcant has commttted to 
work wtth the Department of Employment Services ("DOES") to execute a Ftrst 
Source Employment Agreement and wtth the D C Department of Small and 
Local Busmess Development ("DSLBD") to execute an agreement 

e Housmg The proJect wtll create addttlonal housmg stock as encouraged by the 
Ctty Approxtmately seventy percent of the 'umts wtll be one bedroom umts, 
approximately stx percent of the umts will be one bedroom and den umts, 
approximately 18% of the umts wtll be two bedroom umts and approximately stx 
percent of the umts will be studto umts The proJect wtll mclude approxunately 
etght percent of the gross floor area devoted to restdenttal use as affordable umts 
to households makmg no more than 80% of the area medtan mcome The 
Commtsston notes that although the gross floor area of the proJect ts decreasmg 
from that approved pursuant to Z C Case No 06-0 I, the amount of gross floor 
area dedtcated to affordable umts ts mcreasmg under the revtsed destgn 

f SpeclGI Value to the Ne1ghborhood The revised proJect wtll add spectal value to 
the surroundmg neighborhood by bnngmg a grocery store and new retail 
development that wtll serve the commumty Moreover, the H Street Overlay 
specifically encourages a grocery store m Square 776 

g Envwonmental Benefits The proposed development wtll help to ensure the 
environmental, economtc, and soctal sustamabthty of the residents and bmldmg 
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u;w, through the Implementation of sustamable design features The Applicant' 
goal " to provide a high-quality development that will promote d hedlthy hvmg 
environment, reduce hfe cycle cost~ for long term property management p10motc 
efficient utility costs for residents and create a synergy that will enhance mtcrv,t 
m practical green bmldmg m the commumty Thm the Apphcant ha~ c01mmttcd 
to prov1de sustamable bulldmg design fedturc~ such that the bulldmg meet; the 
~tdnddrd'> for certificatiOn d'> d LCCD-C'crtlfied bulldmg 

Office of Plannmg Report and Te~hmony 

11 By report ddted September 4 2009 the Office of Pldnnmg ("OP") recommended thdt the 
CommH,&JOn schedule a pubhc heanng on the mod1ficahon dpphcatwn (Exl11b1t 12 ) 

14 By report dated November 20, 2009 OP recommended final approval of the modificatiOn 
apphcatwn (Cxhibit 22 ) OP md1cated that the proposal would further a number of the 
gmdmg pnnc1ples of the Comprehensive Plan, and that the apphcatwn IS consistent w1th 
maJor policies from Vdnous elements of the Comprehen~1ve Plan, mcludmg the Land Use 
Element, the Transportation Element, and the Capitol Hill Area Element OP also 
111d!Cated that the proposed development as modified IS not 111consistent with the 
Comprehensive Plan's land use designations for the Property OP also found that the 
proposed modification IS not 111consistent with the H Street, NE Strategic Development 
Plan, particularly smce redevelopment of the 3m and H Street 111tersect10n IS hsted as a 
key Issue 111 the H Street Plan, and mfill development on the 300 block IS vital to the 
success of the overall plan The CommiSSion concurs with the find111gs and 
recommendations ofOP 

15 OP testified 111 support of the modificatiOn application at the pubhc hearmg 

DDOT Report and Tes!tmony 

16 By report dated November 20 2009, the Distnct Department of TransportdtJOn 
(' DDOT") mdicated'that It conditiOnally supports the modificatiOn application DDOT 
requested that the Commission reqmre the Applicant to further reduce the amount of 
proposed parkmg, follow DDOT's pohcy for a transportatiOn demand management 
program prohibit queu111g 111to the Site reqmre the Applicant to conduct an evaluation of 
the surround111g sidewalks Withll1 a two-block radius to determ111e their adequacy, provide 
more bicycle parkmg spaces, and provide 30-foot loadmg berths mstead of 55-foot 
load111g berths (Exhibit 24 ) 

17 Consistent with this report DDOT also testified m conditional support of the 
modificatiOn apphcatwn at the pub he hearmg 
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18 The ComrmssiOn notes that by report dated June 28, 2006, and marked as Exhibit 37 of 
the record m Case No 06-0 l, DDOT stated 1t had no objectiOns to the ongmal project, 
wh1ch was much larger and mcluded 130 more parkmg spaces than proposed m the 
revised des1gn 

19 Based upon the testimony of the Applicant's expert m transportatiOn analysis and 
plannmg, DDOT's June 28, 2006 report, DDOT's responses to questiOns from the 
CommiSSion at the pubhc heanng, and the matenals and mformatwn presented by the 
Apphcant at the heanng, the Comrmsswn finds that the Apphcant has already reduced the 
amount of parkmg for the proJect from 400 to 270 spaces The CommissiOn further finds 
that the amount of proposed parkmg, wh1ch amounts to a ratiO of 0 69 spaces per 
dwelhng umt and 3 00 spaces per l ,000 square feet of retml, 1s consistent w1th both the 
amount of parkmg approved by th1s CommissiOn m recent cases, and 1s less than the 
parkmg ratios currently recommended as part of the Zomng RegulatiOns rev1s10n process 
The CommiSSion also finds that due to the locatwn of the garage ramp and access pomt, 
the maJonty of any queumg wlil occur w1thm the bmldmg 

20 The Apphcant has agreed to provide a number of transportation demand management 
measures, mcludmg an on-s1te transportation coordmator, an on-s1te freight manager, 
SmarTnp cards for the m1tial residential tenants for the m1tial lease, b1cycle parkmg, 
telecommutmg mcentlves, and the d1ssemmat10n of mformatwn regardmg pubhc 
transportation opt10ns The Apphcant has also agreed to prov1de between 80-90 b1cycle 
spaces w1thm the bmldmg, and extenor b1ke racks adjacent to the s1te on 41

h Street The 
Apphcant has also agreed to reduce the s1ze of the loadmg berth to 30 feet for the 
residential portiOn of the bmldmg However, based upon the testimony presented at the 
heanng, the Comrmsswn finds that conunercml 55-foot loadmg berths are necessary to 
accommodate the proposed grocery store use Fmally, the Commtsswn concludes that 
the Apphcant IS not reqmred to conduct an evaluation of the surroundmg sidewalks to 
determme the1r adequacy smce DDOT 1s responsible for the pavmg and mamtenance of 
pubhc sidewalks 

ANCREPORT 

21 ANC 6C submitted a letter dated October 19, 2009, md1catmg that at the duly nol!ced and 
regularly scheduled pubhc meetmg on October 14, 2009, at wh1ch a quorum was present, 
ANC 6C voted unammously 9-0-0 to support the apphcatwn and the requested 
modifications (Exh1b1t 25 ) 
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l1me Extensmn 

CONCLUSIONS OF LAW 

The Apphc mt 1~ requestmg that 1ts time for filmg for a bulldmg pcnmt pur>udnt to 
plans approved by the Comm1ss1on be extended by two years w1th con>tl uctwn undc1 
the approved phn> to bcgm a yedr thcrcdftu 

Procedural rulmgs 

2 As a'prehmmJry mdtlel the Comm~>s1on conclude' that the apphcJtlon compiled w1th 
the not1ce 1 cqUiremcnt' of II DCMR ~ 240g I O(J) by ocrvmg ANC 6C, the only party 
m the ongmal PUD proceedmg w1th a copy of the request 

1 The Commlo'>IOn d1d not take actiOn on the request until after the party had the 
rcqu1~1te 30 ddyo to respond As noted, no response was rece1ved 

4 In add1t1on, 9 2408 12 of the Zomng RegulatiOns prov1des that the CommiSSIOn must 
hold a pubhc heanng on a request for an extensiOn of the vahd1ty of a PUD only 1f m 
the determmatwn of the CommiSSIOn there IS a matenal factual confl1ct that has been 
generated by the parties to the PUD concernmg any of the cntena oet forth m 
~ 2408 II 

5 The CommiSSIOn concludes that a heanng IS not necessary for th1s request smce there 
are not any matenal factual conflicts generated by the part1es concernmg any of the 
cntena set forth m ~ 2408 II of the Zonmg RegulatiOns 

The ments of the request 

6 Pursuant to ~ 2408 8 of the Zonmg Regulation the final PUD dpproved by the 
CommiSSion IS vahd for a penod of two (2) years w1thm wh1ch tnne an applicatiOn 
~hall be filed for a bUIIdmg perm1t 

7 ConstructiOn shall ~tart w1thm three (3) years of the date of final approval II DCMR 
~ 2408 9 

8 Failure of an applicant to complete a proposed development Wlthm the lime hmllS set 
by the Zonmg RegulatiOns results m the termmatwn of the benefits granted under the 
applicatiOn and reversiOn of the zomng controls to the pre-ex1st1ng regulatiOns and 
map (II DCMR § 2400 7 ) 

9 The CommiSSion may extend these time penods for good cause shown upon the filing 
of a wntten request by the applicant before the expuatwn of the approval (II DCMR 
§ 2408 10) 
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10 There must, however, be no substanttal change m any of the matenal facts upon whtch 
the Commtss10n based 1ts ongmal approval of the PUD that would undermme the 
Commtsswn's JUSttficatlOn for approvmg the ongmal (I d) 

I 

II Of the three cntena that can be used to show good cause ts, the Apphcant 1s relymg 
upon 1ts, "mabthty to obtam sufficient proJect financmg for the PUD, followmg 
dthgent good fatth efforts to obtam such financmg, because of changes m economic 
and market condtl!ons beyond the apphcant' s reasonable control " (II DCMR 
§ 2408 II ) 

12 The Commtsswn finds there has been no substanl!al change m any matenal fact that 
would undermme the Commtsston's jUStificatiOn for approvmg the ongmal PUD 

13 As to good cause, the Apphcant met 1ts burden of proof by presentmg substanl!al 
evtdence of 1ts mabthty to obtam sufficient project financmg for the PUD, followmg 
the Apphcant's dthgent good fatth efforts, because of changes m economic and market 
condttwns beyond the Apphcant's reasonable control 

14 The Commtsston therefore grants the l!me extenswn request, wtth the two-year penod 
to file an apphcat10n for a bmldmg perm1t under approved plans begmmng upon the 
effecl!ve date ofthts Order 

PUD ModtficatJon 

15 Havmg determmed that the Apphcant's request for a l!me extens10n may be granted, 
the Commtsswn can now constder whether the PUD should be modtfied m the manner 
requested 

16 Pursuant to the Zonmg Regulat10ns, the PUD process ts destgned to encourage htgh 
quahty development that provtdes pubhc benefits (II DCMR § 2400 1 ) The overall 
goal of the PUD process ts to permtt flextbthty of development and other mcenl!ves, 
provtded that the PUD project, "offers a commendable number or quality of pubhc 
benefits, and that tt protects and advances the pubhc health, safety, welfare, and 
convemence " (II DCMR § 2400 2 ) 

17 Under the PUD process of the Zonmg Regulatwns, the Commtsswn has the authonty 
to constder th1s apphcatwn as a modtficatwn to a prevwusly-approved consohdated 
PUD and related Zonmg Map Amendment Any modtficat10ns proposed to an 
approved PUD that cannot be approved by the Zonmg Adm1mstrator shall be 
submttted to and approved by the Comm1ss1on The proposed modtficatton shall meet 
the reqmrements for and be processed as a second-stage apphcatwn, except for mmor 
modtficatlons and techmcal correctwns as provtded for m § 3030 (II DCMR 
§ 2409 9 ) The Comm1sswn treated th1s mod1ficat10n request as a second~stage PUD 
apphcatlon 
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I X The Comm1>~1on m 1y unpo'e development cond1t1ons gmdehnes and ~t,nd ud' 
wh1ch may exceed 01 be lc~' than the matter-of-nght standards 1denttficd for hught 
den~1ty lot occupancy parkmg, loadmg, yards or courts The Comm1~s1on may d'o 
aprlrovc use' that arc pcnmtted as spec1al exception~ and would othcrwl'e rcquu L 

approval by the Board of Zonmg AdJu~tment 

19 Development of the property mcluded m thl' apphcat1on carne~ out the pmpo'e' of 
Chapter 24 of the Zonmg Regulation~ to encourage the development of well-plannul 
development~ wh1ch will offer a vanety of bulidmg type~ w1th more attractive dnd 
effic1ent overall pl<~nmng and de\lgn not acluevabk under matter of nght 
development 

20 The mod1fied PUD meets the mm1mum <~rea requ1rcment~ of ~ 240 l l of the Zonmg 
Regulations The mod1fied PUD, as approved by the Comm1ss1on comphes w1th the 
apphcable he1ght, bulk, and dens1ty standards of the Zonmg Regulations The uses for 
th1s p1 OJeCt are appropnate for the Property The 1m pact of the proJect on the 
~urroundmg area and the operation of c1ty serv1ces IS acceptable g1ven the quahty of 
the pubhc benefits m the proJect 

21 The Applicant's request for flex1b1hty from the Zonmg Regulations IS consistent w1th 
the Comprehensive Plan Moreover the proJect benefits and amemties are reasonable 
tradeoffs for the requested development flex1b1hty 

22 Approval of th1s mod1fied PUD 1s appropnate because the proposed development 1s 
cons1stent w1th the present character of the area, and IS not mcons1stent w1th the 

' Comprehensive Plan In add1t10n the proposed development w1ll promote the orderly 
development of the Property m confonmty w1th the entirety of the D1stnct of 
Columbta zone plan as embodied m the Zonmg Regulations and Map of the D1stnct of 
Columb1a 

23 The Comm1ss1on " reqmred under ~ 3 of the Comprehensive Adv1sory Neighborhood 
Comm1ss1ons Refonn Amendment Act of 2000 effective June 27 2000 (D C Law 
13-135 DC Offictal Code & 1-309 lO(d)) to g1ve great we1ght to the 1s~ues and 
cond1t10ns expressed m the wntten report of an affected ANC In th1s case ANC 6C 
voted unammously to support the mod1ficatwn apphcation and recommended that the 
Comm1ss1on approve the application (Exh1b1t 25 ) The Comm1ss10n has g1ven ANC 
6C's recommendatiOn great we1ght m approvmg the mod1ficat10n apphcatton ANC 
6C d1d not respond to the extensiOn apphcatwn 

24 The Comm1sswn IS reqmred under § 5 of the Office of Zomng Independence Act of 
1990, effective September 20, 1990 (DC Law 8 163, 0 C Oftictal Code §6-623 04) 
to g1ve great we1ght to OP recommendatiOns For the reasons stated above, the 
Comm1ss1on concurs With OP's recommendation for approval and has g1ven the OP 
recommendatiOn the great we1ght 1t IS ent1tled 
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25 The applicatiOn for the modified PUD IS subject to compliance wtth 0 C Law 2-38, 
the Human Rtghts Act of 1977 

DECISION 

In constderatwn of the Fmdmgs of Fact and Concluswns of Law contamed m th1s order, the 
Zonmg Cmrumsswn for the Otstnct of Columbm ORDERS APPROVAL of (I) the applicatiOn 
for an extenswn of the time to file for a bmldmg permit and begm constructiOn of th1s PUD 
pursuant to plans approved by the Commtsswn, and (2) the application for modtficatwns to the 
approved planned umt development located at Lot 54 m Square 776, and the contmuatwn of the 
PUD-related map amendment from the C-2-A to C-2-B approved m Zonmg Commisswn Order 
06-0 I The approval of the modified PUD and the contmuatwn of the related map amendment 1s 
subject to the followmg condttwns, whtch supersede the condtl!ons stated m Order No 06-0 I 

The proJect shall be developed m accordance with the plans prepared by Torti Gallas and 
Partners, Inc last dated August 31, 2009, marked as Exhibit No 5 of the record (the 
"Plans"), as modified by the gutdelines, condtl!ons, and standards herem 

2 The project shall contam approximately 250,160 square feet of gross floor area, mcludmg 
approxnr,mtely 203,705 square feet devoted to residenlial use and approximately 46,455 
square feet devoted to retml use, mcludmg a grocery store The total proJect shall have a 
maximum overall density of 4 II FAR 

3 The maximum height of the bmldmg shall be 75 feet, as shown on the Plans The 
bmldmg may mclude roof structures m excess of that hetght, w1th a hetght not to exceed 
18 5 feet above the roof upon whtch they are located, as shown on the Plans 

4 The proJect shall mclude approximately 270 parkmg spaces, with 146 spaces allocated 
for the residential use and 124 spaces allocated for the retail uses 

5 The project shall mclude two 55-foot loadmg berths for the grocery store, one 30-foot 
loadmg berth for the restdenlial use, and two 20-foot service/delivery/loadmg spaces, as 
shown on the Plans Trucks usmg the residential loadmg berth shall not exceed 30 feet m 
length Residential loadmg shall not occur before 9 00 a m 

6 The Applicant shall Implement the TransportatiOn Management Plan outlmed on pages 
12-13 of the TransportatiOn Impact Analysts mcluded as Exh1b1t H of the Applicant's 
Prehearmg Statement, marked as Exhibit 14 of the record m Case No 06-018 

7 The Applicant shall mclude landscapmg for the proJect as shown on the Plans The 
Applicant or Its successors shall mamtam all landscapmg for the duration of the ProJect 
Any landscapmg mstalled by the Applicant m the public space adJacent to the Property 
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,J1dll be m a~co1dance wtth the Plans, as approved by the Pubhc Space D1v1"on of 
DDOT The Apphcant or tts successors shall mamtam all landscapmg 111 the pubh~ '>pace 
for the durat1on of the proJect 

X The Applicant ~hall prov1de sustamable butldmg des1gn features <,uch that the butldmg 
meet~ the ~tandard~ for certification a~ a LEED-Cert1ficd butldmg 

<) The proJect ~hall mcludc 16 296 square feet of re~1dent1al gro% floor area devoted to 
affordable hou~mg The affordable umts ~hall be affordable to hou~ehold> earnmg no 
more than HO% of the area medtan mcome The affordable umts shall be d1stnbuted 
vertically and honzontally throughout the residential portiOn of the bmldmg and shall not 
be overly concentrated on any floor of a proJect However the Apphcant ~hall have the 
nght to rc,ervc the top two floor~ of the butldmg cxclus1vcly for market-rate umts 

I 0 The Applicant " granted tlex1btl1ty from the roof structure (~9 411 and 770 6) and H 
Street Overlay prov1~1ons regatdmg streetwalls (§ 1324 2) and the location of butldmg 
entrance'(~ 1324 I I) conmtent w1th the PUD TabulatiOns of the Plans 

II A mmnnum of 40 000 square feet of gross floor area shall be devoted to a grocery store 

12 The Apphcant shall have flextbthty wtth the destgn of the PUD m the followmg areas 

To vary the locatton and destgn of all mtenor components, mcludmg part11tons 
structural slabs, doors, hallways, columns, statrways, atnum and mechamcal rooms, 
elevators escalators, and totlet rooms, provtded that the vanattons do not change the 
ex tenor configuration of the bmldmg 

11 To vary the final selectiOn of the extenor matenals w1thm the color ranges and 
matenal types as proposed, based on avatlab1hty at the t1me of construction without 
reducmg the quahty of the matenals 

111 To make refinements to extenor matenals details and d1mens1ons, mcludmg belt 
courses s1lls, bases, cormces, ratlmgs, roof skyhghts architectural embelhshments 
and tnm or any other rumor changes to comply wtth the Dtstnct of Columbta 
bmldmg code or that are otherwtse necessary to obtam a final bmldmg penmt or any 
other apphcable approvals, 

IV To make refinements to the garage configuratiOn mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number of parkmg spaces does 
not decrease below the mtmmum number spectfied, 

v To be able to provtde a range m the number and mtx of restdenttal umts between 192 
and 232 res1dentml umts, and 
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VI To vary the distnbution and amount of the retail square footage of the proJeCt, 
provided the total retail square footage does not exceed 46,455 square feet and the 
grocery store has a m1mmum square footage of 40,000 square feet 

13 No bu1ldmg permit shall be Issued for this PUD until the Applicant has recorded a 
covenant m the land records of the D1stnct of Columbia, between the owners and the 
D1stnct of Columbia that IS satisfactory to the Office of the Attorney General Such 
covenant shall bmd the Applicant and all successors m title to construct on and use this 
property m accordance with th1s Order or amendment thereof by the CommiSSIOn 

14 No bmldmg permit shall be 1ssued for th1s PUD until the Applicant has submitted to the 
Zonmg DIVls!On of the Department of Consumer and Regulatory Affa1rs ("DCRA") 
evidence that the Applicant submitted a s1gned agreement to the D C Department of 
Small and Local Busmess Development ("DSLBD") and a s1gned agreement to the 
Department of Employment Services ("DOES") both m the form submitted m Case No 
06-0 I and also mcluded as Exh1b1t A of the Applicant's Prehearmg Statement, marked as 
Exh1b1t 14 of the record m Case No 06-01 B 

15 The extensiOn of the approved PUD shall be for a penod of two years from the effective 
date of th1s Order The PUD approved by the CommiSSIOn, as modified pursuant to th1s 
Order, shall be vahd for a penod of two years from the effective date of th1s Order 
W1thm such time, an application must be filed for a bmldmg perm1t as specified m II 
DCMR § 2409 I ConstructiOn shall begm w1thm three years of the effective date of th1s 
Order 

16 The Applicant IS reqmred to comply fully With the prov1s10ns of the Human R1ghts Act of 
1977, DC Law 2-38, as amended, and th1s Order IS conditioned upon full compliance 
w1th those prov!swns In accordance w1th the D C Human R1ghts Act of 1977, as 
amended, DC Official Code § 2-1401 01 et seq ("Act"), the D1stnct of Columbia does 
not d1scnmmate on the bas1s of actual or perceived race, color, rehgwn, natwnal ongm, 
sex, age, manta! status, personal appearance, sexual onentat10n, gender identity or 
expressiOn fam1hal status, family responsibilities, matnculat10n, pohtlcal affihat10n, 
genetic mformatwn, d!sab1hty, source of mcome, or place of res1dence or busmess 
Sexual harassment 1s a form of sex d1scnmmat10n that 1s also prohibited by the Act In 
add1hon, harassment based on any of the above protected categones IS also proh1b1ted by 
the Act DiscnmmatiOn m viOlatiOn of the Act will not be tolerated Vwlators will be 
subject to disciplmary actiOn The failure or refusal of the Applicant to comply shall 
furnish grounds for the demal or, 1f Issued, revocatwn of any bmldmg perm1ts or 
certificates of occupancy Issued pursuant to this Order 

On November 30, 2009, upon the motiOn of Chamnan Hood, as seconded by CommiSSIOner 
Turnbull, the Zonmg CommissiOn APPROVED the Apphcat10n at the conclusiOn of Its pubhc 
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hcdnng by d vote of 4 0-1 (Anthony J Hood, Konrad W Schlater, Peter G May and M rch 1cl (, 
Turnbull to dpprovc Wrllram W Keatmg, III, not present not votmg 

On Jdnudry II 2010 upon the matron of Chmrman Hood as seconded by Comml'><,ronu 
Schldter the Zonmg Commrs~ron APPROVED the ttme extem10n of Z C Order No 06 0 I dt ll'> 

pubhc meetmg by a vote of 4-0 I (Anthony J Hood Konrad W Schlater Peter G May .mel 
Mrchael G Turnbull to dpprove Wrlham W Keatmg Ill not present, not votmg) 

On Janudry II 20 I 0 upon the matron of Chmrmdn Hood as seconded by Commr~~roner M •Y 
the Zonmg Comrms~ron ADOPTED thr' Order at rt~ pubhc meetmg by a vote of 4 0-1 (Anthony 
J Hood Konrad W Schldtcr Peter G Mdy dnd Mrchdcl G Turnbull to approve Wrllrdm W 
Kedtmg III not pre,cnt not votmg) 

In accordance wrth the provrsrons of I I DCMR § 3028 th1s Order shall become final and 
effectrve upon pubhcat10n m the DC Rtg11/a that IS on March 19 2010 

CHAIRMAN 
ZONING COMMISSION 

~~....__L~-«­
AMISON L WEINBAUM 

DIRECTOR 
OFFICE OF ZONING 
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