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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zonmg Comm1sswn 

* * * 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO 06-01A/06-01B 

Z C Case Nos 06-01A and 06-018 
(Steuart-H Street, LLC - T1me ExtensiOn and Modification 
to the Approved Planned Umt Development at Square 776) 

January 11, 2010 

Th1s Order concerns two requests The first IS a request to extend the deadline for filing an 
applicatiOn for a bmldmg permit and for startmg constructiOn of a planned umt development 
( 'PUD") at Square 776 The request was filed on July 7, 2009, pnor to the expiration of tbe 
PUD on approval, and was assigned Zonmg CommissiOn Case No 06-0IA 

The second request was filed on August 31 2009, and sought to modify the PUD and Its 
approved plans to reduce the height, bulk, and number of parkmg spaces for the proJect As 
proposed the modified PUD would have a maximum height of 75 feet, a maximum gross floor 
area of 250, 160, a maximum density of 4 II floor area ratio ("FAR"), and parkmg reduced to 
270 spaces This matter was assigned Case No 06-0 I 8 

Pursuant to II DCMR § 2408 I 0, Steuart H Street, LLC (the Applicant ) served a copy of the 
time extensiOn request on Advisory Neighborhood CommiSSIOn ("ANC ) 6C, the only party to 
the ongmal applicatiOn The ANC d1d not respond to the extensiOn applicatiOn dunng the 30-
day review penod provided for m that rule 

The time extensiOn request came before the Zonmg CommiSSion for the D1stnct of Columbia 
(the "Comm1sswn") at Its public meetmg on September 14, 2009 A hearmg on a time extensiOn 
request IS reqUired, only If, m the determmatwn of the CommissiOn, there IS a matenal factual 
conflict that has been generated by the parties to the PUD proceedmgs concemmg any of the 
cntena' for approval (I I DCMR § 2408 12 ) Smce no conflict was raised no heanng was 
scheduled Instead, the Commission voted to defer actmg on the request until after It took 
proposed actiOn on the modificatiOn, which 11 also set down for a heanng at that same meetmg 

The hearmg on the proposed modificatiOn was held on November 30, 2009 The parties were the 
Applicant and ANC 6C, the ANC w1thm wh1ch the property IS located At the conclusiOn of the 
pubhc hearmg, the Commission took proposed actiOn to approve the modificatiOn applicatiOn 
and plans that were submitted to the record 

The proposed actiOn of the Commission was referred to the NatiOnal Capital Plannmg 
CommissiOn ("NCPC") under the terms of the D1stnct of Columbia Self Government and 
Governmental Reorgamzatlon Act NCPC, by report dated December 30, 2009, found that the 
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proposed PUD would not be mconststent wtth the Comprehenstve Plan for the National Capttol 
nor would tt adversely affect any other tdentlfied federal mterests 

In response to the Commtsston vote on proposed action, the Apphcant, by letter dated January 6, 
20 I 0, wtthdrew the time extenston request The Apphcant advtsed the Commtsston that the 
fihng of the time ex tens ton request was only, "mtended to preserve the nghts under the approved 
PUD m the event the Commtsston dtd not approve the modtficatton The Commtsston's vote 
on proposed actton now made "further constderatton of [the ttme extenston request] 
unnecessary 

Had the Commtsston honored the Apphcant' s request, tt would have been reqmred to deny the 
modtficatton The Apphcant apparently beheves that the Commtsston's grant of a PUD 
modtficatlon automatically restarts the time by whtch a bmldmg permtt must be requested 
Thus, any vote by the Commtsston to change or delete a condttton or to modtfy a PUD's destgn 
m any respect would automatically restart the two-year penod to obtam a bmldmg permtt, even 
tf none of the cntena for grantmg a time ex tens ton were met 

The Commtsston dtsagrees Thts ts not an mstance where the Apphcant has submttted an 
apphcatlon that so changed the PUD that tt could not properly be constdered a modtficatton If 
such a replacement PUD had been sought and granted, the time for obtammg a bmldmg permtt 
would mdeed have been automatically reset In thts mstance, the Apphcant charactenzed these 
revtstons as a modtficatton to rather than a replacement of, an extstmg PUD 

As such, the time penods for obtammg a bmldmg permtt and commencmg constructiOn under 
the modtfied plans are unaffected, unless the Commtsston votes "to extend the time penods 
upon the fihng of a wntten request by the apphcant before the exptratlon of the approval (II 
DCMR § 2408 I 0 ) A Withdrawal of a time ex tens ton request has the same effect as tis dental 
The PUD wtll exptre, leavmg nothmg to modtfy 

At tts regularly scheduled pubhc meetmg held January II, 2010, the Commtsston chose not to 
gtve effect to the wtthdrawal requested, but tnstead, for the reasons explamed below, granted the 
time extenston and took final actton to approve the modtficatlon apphcatton 

FINDINGS OF FACT 

The Approved PUD 

I By Order No 06-01, dated December II, 2006, effective October 12, 2007, the 
Commtsston approved the consohdated PUD and related map amendment from C-2-A to 
C-2-B for Square 776, Lots 9, 25-31, 51-53, 800, and 821 and the closed porttons of the 
pubhc alley m the square The property has smce been subdtvtded mto a new smgle 
record lot and ts now known as Lot 54 m Square 776 (the "Property") 
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2 

3 

The Property consists of ap~rox1mately 60,870 square feet of land area and 1s located m 
the block bounded by 3'd, 41 

, H, and I Streets, N E The Property fronts on 3'd 41
h, and H 

Streets 

The approved development contamed 210 to 250 apartment umts and approximately 
46,579 square feet of gross floor area devoted to retail and service uses, mcludmg a 
grocery store of approximately 43,972 square feet plus additional loadmg and support 
space The bmldmg was approved w1th a maximum he1ght of 90 feet The total gross 
floor area of the proJect was approved at approximately 287,930 square feet and the 
overall density of the proJect was 4 8 FAR The proJect was approved w1th approximately 
400 parkmg spaces 

ExtensiOn Request 

4 The D1stnct of Columbia and the Umted States are m the most s1gmficant economic 
downturn m decades Despite the Apphcant's d1hgent good faith efforts, there IS simply 
no fmancmg for the ongmal or modified proposed proJect ("ProJect") at th1s time 

5 The Apphcant has, over the past two years, sought financmg from a number of different 
sources and has been unable to obtam the necessary commitments to allow the proJect to 
proceed Thus, there IS not sufficient proJect financmg for the proJeCt to move forward at 
th1s tliTie, despite the Apphcant's d1hgent, good faith efforts, because of changes m the 
economic and market conditions beyond the Apphcant's control 

6 The Apphcant has also encountered particular difficulties m secunng a tenant for the 
reqmred grocery store space The Apphcant mtends to move forward with the approved 
proJect as soon as sufficient financmg IS obtamed and no later than two years after the 
effective date of this Order 

7 There have been no substantial changes m the matenal facts upon wh1ch the CommiSSion 
rehed m approvmg the ongmal apphcat10n The Future Land Use Map of the 2006 
Comprehensive Plan designates the subJect property for mixed use development 
mcludmg med1um-dens1ty residential uses and moderate-density commercial uses, which 
IS fully consistent with the approved PUD and C-2-B zomng 

Modified PUD Protect 

8 The PUD proJect, as modified, wtll contmue to be a mixed-use development The 
bmldmg will consist of a ground-floor grocery store and other retail with residential use 
on the floors above Underground parkmg will provide 270 parkmg spaces, sufficient to 
supply the commercial tenants customers, and residents without creatmg overflow 
parkmg m the nearby residential neighborhoods 
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9 The mam entrance to the residential bmldmg w1ll contmue to be located at the center of 
the block on H Street The mam entrance to the grocery store, consistent w1th the 
approved plan, will be at the comer of 3'd and H Streets There w1ll contmue to be a 
separate entrance to the other retail use on the east end of the block on H Street The 
entrance to the parkmg gara~e and loadmg facilities for the grocery store m the modified 
design w1ll be located off 3' Street m the same location as ongmally approved Loadmg 
for the other retail use and residential use will be located off of 4th Street m the same 
locatwn as ongmally approved 

I 0 The design of the proposed alternative scheme reflects the same architectural vocabulary 
and massmg of the approved PUD The fa.;;ade details have been adjusted to reflect the 
removal of two residential floors and the reduction m the mwumum bmldmg height from 
90 feet to 75 feet The mezzanme level m the grocery store has been elimmated 
AdditiOnally, mmor adjustments have been made to the mtenor courtyard configuratiOn, 
w1th two skylights removed A pergola has been added to the courtyard, and the s1ze of 
the roof terrace has been reduced from approximately I 0,000 square feet to 
approximately 7,500 square feet Fmally, the fa.;;ade treatment above the parkmg 
entrance on H Street has been refined to be consistent With the architectural vocabulary of 
the recently restored Landmark Lofts condommmm proJect located duectly across 3'd 
Street 

Development Flexibility and Incentives 

II The Applicant requested flexibility from the followmg reqmrements 

a Roof Structures The Applicant requested flexibility from the proviSIOns of§§ 411 
and 770 6 that requue the roof structures to be m a smgle enclosure and set back 
from all extenor walls at a I I ratio and that the enclosure be of umform height 
Separate mechanical penthouses were proposed to provide more efficient 
d1stnbutwn of mechamcal systems and to reduce the mass of the structures on the 
roof Due to the narrowness of the butldmg wmgs and the requtrements of the 
mechanical systems, some of the penthouses Will not meet the reqmred setback 
and w1ll be located m multiple structures Also, to reduce theu VISibility some of 
the roof structures will not have walls of equal heights As md1cated m Z C 
Order No 06-0 I, the Comrmsswn granted the same flexibility for the approved 
proJect 

b H Street Overlay The Applicant requests flexibility from certam provisions of the 
H Street NE Neighborhood Commercial Overlay F1rst, § 1324 2 of the Zonmg 
Regulations provides that butldmgs must be des1gned and bmlt such that not less 
than 75% of the streetwall(s) to a he1ght of not less than 25 feet must be 
constructed to the property !me abuttmg the street nght-of way, and that bmldmgs 
on comer lots must be constructed to both property lines abuttmg public streets 
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However, m order to provide a four-foot setback from the H Street nght-of-way, 
the Applicant seeks rehef from the provisiOns of§ 1325 I Second, the Applicant 
requests flex1b1hty from § 1324 II, which reqmres commercial entrances every 
40 feet However, mstead of prov1dmg the eight entrances reqmred, the Applicant 
proposes to provide four entrances due to the s1ze and locatiOn of the proposed 
grocery store's footpnnt As md1cated m Z C Order No 06-01, the Commission 
granted the same flexibility for the approved proJect 

c Addlttonal Areas of Flexlbliuy The Applicant also requests flexibility m the 
followmg areas 

To vary the location and design of all mtenor components, mcludmg 
partitiOns, structural slabs, doors, hallways columns, stauways, atnum and 
mechanical rooms, elevators, escalators, and tmlet rooms, provided that the 
vanallons do not change the ex tenor configuration of the bmldmg, 

u To vary the final selectiOn of the extenor matenals wlthm the color ranges and 
matenal types as proposed based on availability at the lime of constructiOn, 
without reducmg the quality of the matenals, 

m To make refinements to extenor matenals, details, and dimensiOns, mcludmg 
belt courses sills, bases, cormces ra1lmgs, roof, skylights, architectural 
embellishments and tnm, or any other mmor changes to comply with the 
D1stnct of Columbia Bmldmg Code or that are otherwise necessary to obtam a 
final bmldmg permit or any other applicable approvals, 

1v To make refinements to the garage configuratiOn, mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number of parkmg 
spaces does not decrease below the m1mmum number specified, 

v To be able to provide a range m the number and mix of residential umts 
between 192 and 232 residential umts, and 

VI To vary the d1stnbutwn and amount of the retail square footage of the proJect, 
provided the total retail square footage does not exceed 46,455 square feet and 
the grocery store has a m1mmum square footage of 40,000 square feet 

Public Benefits and Amemties 

12 The Commission finds that the followmg benefits and amemlles will be created as a 
result of the modified PUD ProJect 
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a Urban Deszgn Archlfecture Landscapmg and Open Space The Applicant has 
presented an appropnate architectural des1gn for the project that mcludes a 
number of features that w1ll benefit both the H Street corndor and the surroundmg 
residential neighborhoods These benefits mclude an architectural des1gn that 1s 
fresh wh1le seeking to complement the ex1stmg contextual settmg m both form 
and matenals Particular attentwn has been pmd to creatmg an active, urban retail 
streetscape, celebratory architectural forms for the comer at 3rd and H Streets and 
the residential entrance on H Street, and an overall sculptmg of the bmldmg' s 
massmg m accordance w1th the surroundmg neighborhood For the entue length 
of H Street frontage, the bmldmg will be set back from the property a distance of 
approximately four feet m order to mcrease the w1dth of the Sidewalk Th1s 
additional w1dth will enhance the pedestnan expenence by allowmg more 
sidewalk space 

The buildmg fa~ades were des1gned m a style that complements and respects the 
adjacent bmldmgs partiCularly those w1th a d1stmct histone character The 
fa~ades on the pnnc1pal street fronts of 3rd and H Streets w1ll employ a frammg 
armature of bnck complemented w1th substantial glazed openmgs The style of 
the fenestratiOn w1ll differentiate between the retail and residential floors, 
allowmg for a umque expresswn of those two uses The des1gn mcludes an 
architectural embellishment at the comer of 3 rd and H Streets to accentuate that 
locatiOn as a gateway to the commercml opportumtles along H Street and beyond 
The des1gn proposal also mcludes improvements to the streetscape and adjacent 
alleys These improvements will mclude pavmg for the sidewalks, street lightmg 
fixtures, tree boxes, bike racks, and trash receptacles 

b Slle Plannmg and Efficzent and Economzcal Land Utzlzzatzon The Project was 
des1gned such that 1ts pnmary bulk w1ll be on H Street, away from the nearby 
residential commumty The bmldmg des1gn Will prov1de relief to the adjacent 
neighborhood by havmg the bmldmg transition down from the max1mum he1ght 
of 75 feet to lower levels as 1t approaches ne1ghbonng properties at different 
locations as shown on the approved plans The Applicant also proposes 
improvements to the remammg alley system m Square 776 In partiCular, the PUD 
bmldmg will be set back from the property !me along the alley so that the alley 
effectively will be w1dened and, m most areas, the available passageway will be 
more than doubled The Applicant w1ll pave th1s additional area m the alley to 
allow more effic1ent mgress and egress In addition, the bmldmg Will be set back 
four feet from H Street to allow for a w1der s1dewalk and eas1er pedestnan 
passage The Applicant w1ll also prov1de s1gn1ficant open space for residents at 
the second story terrace and a roof deck 

c Transportatzon Features The project offers several transportation management 
measures and provides mcreased dens1ty at a s1te well-served by bus routes and a 
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future streetcar !me F ust, 3 rd and H Street ts located along three bus routes and IS 
approximately one-thtrd of a mtle from the Umon Station Metroratl Statwn 3rd 
and H Street's location next to Umon Statwn provides significant opportumtles 
for pubhc transportation use wtth Metrorml, Metrobus, and local and regional 
trams, all servmg Umon Statwn Thts proximity wtll result m a stgntficant 
proportiOn of stte tnps bemg made by mass transit or other non-passenger car 
modes Moreover, as a part of the Great Streets Imhahve, streetcar tracks are 
currently bemg constructed on H Street, and the proposed development Will help 
to mcrease residential density and shoppmg opportumtles along the streetcar hnes 
Second, the proJect wtll mclude a parkmg garage that wtll accommodate 
approximately 270 cars Thtrd, the eastern branch of the Metropolitan Branch 
Tratl, whtch connects Umon Station and Takoma Park and provides access to 
Capitol Htll, IS only two blocks to the west Fourth, as dtscussed m more detml 
below, the Apphcant has agreed to Implement a number of transportatiOn demand 
management measures Thus, as the Commtsswn prevwusly found, the proJect 
wtll not adversely Impact the traffic sttuatwn for the area 

d Employment and Trammg Opportumtzes The 3rd and H Street revised project wtll 
promote residential, retail, and commercial development at an appropnate 
location that will add to the economy of the Dtstnct as well as provtde expanded 
employment opportumtles for Dts!rtct residents The Apphcant has committed to 
work wtth the Department of Employment Servtces ("DOES") to execute a Ftrst 
Source Employment Agreement and wtth the D C Department of Small and 
Local Busmess Development ("DSLBD") to execute an ag\-eement 

e Housmg The proJeCt wtll create addttwnal housmg stock as encouraged by the 
Ctty Approximately seventy percent of the umts will be one bedroom umts, 
approximately SIX percent of the umts Will be one bedroom and den umts, 
approximately 18% of the umts wtll be two bedroom umts and approximately stx 
percent of the umts wtll be studio umts The project will mclude approxunately 
etght percent of the gross floor area devoted to residential use as affordable umts 
to households makmg no more than 80% of the area medtan mcome The 
CommiSSIOn notes that although the gross floor area of the project IS decreasmg 
from that approved pursuant to Z C Case No 06-01, the amount of gross floor 
area dedtcated to affordable umts tS mcreasmg under the revtsed destgn 

f Specwl Value to the Nezghborhood The revtsed project wtll add special value to 
the surroundmg neighborhood by bnngmg a grocery store and new retail 
development that wtll serve the commumty Moreover, the H Street Overlay 
specifically encourages a grocery store m Square 776 

g Envzronmental Benefits The proposed development wtll help to ensure the 
environmental, economic, and social sustamabthty of the residents and bmldmg 
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users through the 1mplementat10n of sustamable des1gn features The Apphcant's 
goal 1s to prov1de a h1gh quahty development that w1ll promote a healthy hvmg 
envrronment, reduce hfe cycle costs for long term property management, promote 
effic1ent utlhty costs for res1dents, and create a synergy that w1ll enhance mterest 
m practical green bmldmg m the commumty Thus, the Apphcant has comm1tted 
to prov1de sustamable butldmg des1gn features such that the butldmg meets the 
standards for certification as a LEED-Cert1fied bmldmg 

Office of Plannmg Report and Testimony 

13 By report dated September 4, 2009, the Office of Plannmg ("OP") recommended that the 
Comm1ss10n schedule a pubhc heanng on the mod1ficat1on apphcatlon (Exh1b1t 12) 

14 By report dated November 20, 2009, OP recommended final approval of the mod1ficat10n 
apphcatlon (Exh1b1t 22 ) OP md1cated that the proposal would further a number of the 
gmdmg prmc1ples of the Comprehensive Plan, and that the apphcatwn IS consistent w1th 
maJor pohc1es from var1ous elements of the Comprehensive Plan, mcludmg the Land Use 
Element, the Transportation Element, and the Cap1tol H1ll Area Element OP also 
md1cated that the proposed development as modified IS not mcons1stent w1th the 
Comprehensive Plan's land use des1gnatwns for the Property OP also found that the 
proposed mod1ficat10n 1s not mcons1stent w1th the H Street NE Strateg1c Development 
Plan, particularly smce redevelopment of the 3'd and H Street mtersectlon 1s hsted as a 
key 1ssue m the H Street Plan, and mfill development on the 300 block 1s v1tal to the 
success of the overall plan The Comm1ss1on concurs w1th the findmgs and 
recommendatiOns ofOP 

15 OP testified m support of the mod1ficat10n apphcatlon at the pubhc hearmg 

DDOT Report and Testimony 

16 By report dated November 20 2009, the D1stnct Department of Transportation 
("DDOT") md1cated that 1t conditionally supports the modification apphcatlon DDOT 
requested that the Comm1ss1on requue the Apphcant to further reduce the amount of 
proposed parkmg follow DDOT's pohcy for a transportation demand management 
program, proh1b1t queumg mto the s1te, reqmre the Apphcant to conduct an evaluation of 
the surroundmg sidewalks w1thm a two-block radms to determme theu adequacy, prov1de 
more b1cycle parkmg spaces, and prov1de 30-foot loadmg berths mstead of 55-foot 
loadmg berths (Exh1b1t 24 ) 

17 Consistent w1th th1s report, DDOT also testified m cond1t1onal support of the 
mod1ficat10n apphcatlon at the pubhc heanng 
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18 The Comnuss10n notes that by report dated June 28 2006, and marked as Exh1b1t 37 of 
the record m Case No 06-01, DDOT stated 1t had no objectwns to the ongmal project, 
wh1ch was much larger and mcluded 130 more parkmg spaces than proposed m the 
rev1sed des1gn 

19 Based upon the testimony of the Applicant's expert m transportatiOn analys1s and 
plarmmg, DDOT's June 28, 2006 report, DDOT's responses to questwns from the 
CommiSSion at the public hearmg, and the matenals and mforrnatlon presented by the 
Applicant at the hearmg, the CommiSSion finds that the Applicant has already reduced the 
amount ofparkmg for the project from 400 to 270 spaces The CommiSSIOn further finds 
that the amount of proposed parkmg, wh1ch amounts to a ratio of 0 69 spaces per 
dwellmg un1t and 3 00 spaces per I ,000 square feet of reta1l, 1s consistent w1th both the 
amount of parkmg1 approved by th1s CommiSSion m recent cases, and 1s less than the 
parkmg ratios currently recommended as part of the Zonmg RegulatiOns revision process 
The CommiSSIOn also finds that due to the Iocatwn of the garage ramp and access pomt, 
the majonty of any queumg Will occur w1thm the bmldmg 

20 The Applicant has agreed to prov1de a number of transportatiOn demand management 
measures, mcludmg an on-site transportatiOn coordmator, an on-s1te fre1ght manager 
SmarTnp cards for the 1mtml residential tenants for the lmhal lease, b1cycle parkmg, 
telecommutmg mcentlves, and the d1ssemmat10n of mformatwn regardmg public 
transportation options The Applicant has also agreed to prov1de between 80-90 b1cycle 
spaces w1thm the bmldmg, and extenor b1ke racks adjacent to the s1te on 41

h Street The 
Apphcant has also agreed to reduce the s1ze of the Ioadmg berth to 30 feet for the 
residential portwn of the bmldmg However, based upon the testimony presented at the 
hearmg, the CommiSSion finds that commercml 55-foot Ioadmg berths are necessary to 
accommodate the proposed grocery store use Fmally, the Comm1sswn concludes that 
the Applicant IS not reqmred to conduct an evaluatiOn of the surroundmg Sidewalks to 
determme the1r adequacy smce DDOT IS responsible for the pavmg and mamtenance of 
pubhc Sidewalks 

ANCREPORT 

21 ANC 6C submitted a letter dated October 19, 2009 md~eatmg that at the duly noticed and 
regularly scheduled pubhc meetmg on October 14, 2009, at wh1ch a quorum was present 
ANC 6C voted unanimously 9-0-0 to support the application and the requested 
modifications (Exh1b1t 25) 
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Time ExtensiOn 

CONCLUSIONS OF LAW 

I The Applicant IS requestmg that 1ts ttme for fihng for a butldmg permit pursuant to 
plans approved by the CommiSSion be extended by two years, w1th construction under 
the approved plans to begm a year thereafter 

Procedural rulings 

2 As a prehmmary matter, the CommiSSion concludes that the apphcatton complied w1th 
the nottce requ1rements of II DCMR § 2408 IO(a) by servmg ANC 6C, the only party 
m the ongmal PUD proceedmg, w1th a copy of the request 

3 The CommiSSion d1d not take actton on the request unt1l after the party had the 
requts1te 30 days to respond As noted, no response was rece1ved 

4 In add1t1on, § 2408 12 of the Zonmg Regulattons prov1des that the Comm1sswn must 
hold a pubhc heanng on a request for an ex tens ton of the vahd1ty of a PUD only 1f, m 
the determmatwn of the CommissiOn, there IS a matenal factual confl1ct that has been 
generated by the part1es to the PUD concermng any of the cntena set forth m 
§ 2408 II 

5 The Comm1ss1on concludes that a heanng 1s not necessary for th1s request smce there 
are not any matenal factual conflicts generated by the part1es concemmg any of the 
cntena set forth m § 2408 II of the Zonmg Regulatwns 

The ments of the request 

6 Pursuant to § 2408 8 of the Zonmg Regulation, the final PUD approved by the 
Comm1ss10n 1s vahd for a penod of two (2) years, w1thm wh1ch ttme an apphcatton 
shall be filed for a butldmg perm1t 

7 ConstructiOn shall start withm three (3) years of the date of final approval II DCMR 
§ 2408 9 

8 Fa1lure of an apphcant to complete a proposed development withm the ttme hmits set 
by the Zomng Regulations results m the termmatton of the benefits granted under the 
apphcatton, and reverston of the zomng controls to the pre-ex1stmg regulations and 
map (II DCMR § 2400 7 ) 

9 The Comm1sston may extend these t1me penods for good cause shown upon the filmg 
of a wntten request by the apphcant before the exp1ratton of the approval (II DCMR 
§ 2408 10) 
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10 There must, however, be no substantial change m any of the matenal facts upon wh1ch 
the Cornm1sston based 1ts ongmal approval of the PUD that would undermme the 
CommiSSion's justificatiOn for approvmg the ongmal (!d) 

II Of the three cntena that can be used to show good cause 1s, the Apphcant 1s relymg 
upon 1ts, "mab1hty to obtam sufficient project financmg for the PUD, followmg 
d1hgent good fatth efforts to obtam such financmg, because of changes m economic 
and market conditions beyond the apphcant' s reasonable control" (II DCMR 
§240811) 

12 The Cornm1sston finds there has been no substantial change m any matenal fact that 
would undermme the CommiSSion's justificatiOn for approvmg the ongmal PUD 

13 As to good cause, the Apphcant met 1ts burden of proof by presentmg substantial 
ev1dence of 1ts mab1hty to obtam sufficient project financmg for the PUD, followmg 
the Apphcant's d1hgent good fa1th efforts, because of changes m economic and market 
cond1ttons beyond the Apphcant's reasonable control 

14 The Cornm1ss1on therefore grants the time extenston request, w1th the two-year penod 
to file an apphcatlon for a bmldmg perm1t under approved plans begmmng upon the 
effective date of th1s Order 

PUD Mod1ficahon 

15 Havmg determmed that the Apphcant's request for a t1me extenston may be granted, 
the CommiSSion can now cons1der whether the PUD should be mod1fied m the manner 
requested 

16 Pursuant to the Zonmg Regulations, the PUD process 1s des1gned to encourage h1gh 
quahty development that prov1des pubhc benefits (II DCMR § 2400 I ) The overall 
goal of the PUD process 1s to perm1t flex1b1hty of development and other mcenttves 
prov1ded that the PUD proJect, "offers a commendable number or quahty of pubhc 
benefits and that 1t protects and advances the pubhc health, safety, welfare, and 
convemence " (II DCMR § 2400 2 ) 

17 Under the PUD process of the Zonmg Regulatwns the Cornm1sston has the authonty 
to cons1der th1s apphcatton as a mod1ficat10n to a prevtously-approved consohdated 
PUD and related Zomng Map Amendment Any modifications proposed to an 
approved PUD that cannot be approved by the Zomng Adm1mstrator shall be 
subm1tted to and approved by the Cornm1sston The proposed modification shall meet 
the reqmrements for and be processed as a second-stage apphcation, except for mmor 
mod1ficatwns and techmcal correcttons as prov1ded for m § 3030 (II DCMR 
§ 2409 9 ) The CommiSSIOn treated th1s mod1ficat10n request as a second-stage PUD 
apphcatton 
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18 The Comrmsswn may rmpose development conditions, gurdelmes, and standards 
whrch may exceed or be less than the matter-of-nght standards rdentrfied for herght, 
densrty, lot occupancy, parkmg, loadmg, yards, or courts The Commrssron may also 
approve uses that are pemutted as specral exceptions and would otherwrse requrre 
approval by the Board of Zonmg Adjustment 

19 Development of the property mcluded m thrs application carnes out the purposes of 
Chapter 24 of the Zonmg Regulations to encourage the development of well-planned 
developments whrch wrll offer a varrety of bmldmg types wrth more attractrve and 
efficrent overall plannmg and desrgn, not achrevable under matter-of-nght 
development 

20 The modrfied PUD meets the mmrmum area reqmrements of § 240 I I of the Zonmg 
Regulations The modrfied PUD, as approved by the Commrssron, complies wrth the 
applicable herght, bulk, and densrty standards of the Zomng Regulations The uses for 
thrs proJect are appropnate for the Property The rmpact of the proJect on the 
surroUIIdmg area and the operation of crty servrces rs acceptable grven the quality of 
the public benefits m the proJect 

21 The Applicant's request for flexrb1lity from the Zomng RegulatiOns IS consistent w1th 
the Comprehensive Plan Moreover, the proJect benefits and ameml!es are reasonable 
tradeoffs for the requested development flexibility 

22 Approval of th1s modified PUD 1s appropnate because the proposed development 1s 
consistent w1th the present character of the area and 1s not mcons1stent w1th the 
Comprehensive Plan In addition, the proposed development will promote the orderly 
development of the Property m conforrmty w1th the entirety of the D1stnct of 
Columbia zone plan as embodied m the Zonmg Regulations and Map of the D1stnct of 
Columbia 

23 The CommiSSIOn IS reqmred under § 3 of the Comprehensive Advisory Neighborhood 
Commissions Reform Amendment Act of 2000, effecl!ve June 27, 2000 (DC Law 
13-135, DC Officml Code § 1-309 IO(d)) to g1ve great weight to the Issues and 
cond!l!ons expressed m the wntten report of an affected ANC In th1s case, ANC 6C 
voted unanimously to support the mod1ficalion application and recommended that the 
CommiSSion approve the apphcal!on (Exhrb1t 25 ) The Comm1sswn has g1ven ANC 
6C's recommendatiOn great weight m approvmg the mod1ficatwn applicatiOn ANC 
6C d1d not respond to the extenswn applicatiOn 

24 The CommiSSIOn 1s reqmred under § 5 of the Office of Zonmg Independence Act of 
1990, effective September 20, 1990 (D C Law 8-163, D C Official Code §6-623 04) 
to g1ve great we1ght to OP recommendalions For the reasons stated above, the 
Commission concurs w1th OP's recommendation for approval and has g1ven the OP 
recommendatiOn the great weight 1t IS entitled 
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25 The applicatiOn for the modified PUD 1s subject to compliance w1th D C Law 2-38, 
the Human Rights Act of 1977 

DECISION 

In consideration of the Fmdmgs of Fact and ConclusiOns of Law contamed m th1s order, the 
Zonmg Commission for the D1stnct of Columbia ORDERS APPROVAL of (I) the applicatiOn 
for an extensiOn of the lime to file for a bmldmg permit and begm constructiOn of thts PUD 
pursuant to plans approved by the Comm1sswn, and (2) the application for modificatiOns to the 
approved planned umt development located at Lot 54 m Square 776, and the contmuatwn of the 
POD-related map amendment from the C-2-A to C-2-B approved m Zonmg Comm1sswn Order 
06-01 The approval of the modtfied PUD and the contmuatton of the related map amendment ts 
subject to the followmg condttlons, whiCh supersede the conditions stated m Order No 06-0 I 

The proJect shall be developed m accordance w1th the plans prepared by Torti Gallas and 
Partners, Inc last dated August 31, 2009, marked as Exhibit No 5 of the record (the 
"Plans"), as modified by the guidelines condttlons and standards herem 

2 The proJect shall con tam approximately 250,160 square feet of gross floor area, mcludmg 
approximately 203,705 square feet devoted to residential use and approximately 46,455 
square feet devoted to retml use, mcludmg a grocery store The total proJect shall have a 
maximum overall density of 4 II FAR 

3 The maximum he1ght of the buildmg shall be 75 feet, as shown on the Plans The 
bmldmg may mclude roof structures m excess of that he1ght, w1th a he1ght not to exceed 
18 5 feet above the roof upon wh1ch they are located, as shown on the Plans 

4 The proJect shall mclude approximately 270 parkmg spaces, w1th 146 spaces allocated 
for the residential use and 124 spaces allocated for the reta1l uses 

5 The proJect shall mclude two 55-foot loadmg berths for the grocery store one 30-foot 
loadmg berth for the residential use and two 20-foot serviCe/deiivery/loadmg spaces as 
shown on the Plans Trucks usmg the res!dentlalloadmg berth shall not exceed 30 feet m 
length Residential loadmg shall not occur before 9 00 a m 

6 The Applicant shall 1mplement the TransportatiOn Management Plan outlined on pages 
12-13 of the Transportation Impact Analysis mcluded as Exhibit H of the Applicant's 
Prehearmg Statement, marked as Exh1b1t 14 of the record m Case No 06-018 

7 The Applicant shall mclude landscapmg for the project as shown on the Plans The 
Applicant or 1ts successors shall mamtam all landscapmg for the duratiOn of the ProJect 
Any landscapmg mstalled by the Applicant m the public space adjacent to the Property 
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shall be m accordance w1th the Plans, as approved by the Public Space DIVISIOn of 
DDOT The Applicant or 1ts successors shall mamtam alllandscapmg m the public space 
for the duration of the proJect 

8 The Applicant shall prov1de sustamable bmldmg des1gn features such that the bmldmg 
meets the standards for certification as a LEBO-Certified bmldmg 

9 The proJect shall mclude 16,296 square feet of residential gross floor area devoted to 
affordable housmg The affordable umts shall be affordable to households eammg no 
more than 80% of the area medmn mcome The affordable umts shall be d1stnbuted 
vertiCally and honzontally throughout the residential portwn of the bmldmg and shall not 
be overly concentrated on any floor of a proJect However, the Applicant shall have the 
nght to reserve the top two floors of the bmldmg exclusively for market-rate umts 

10 The Applicant 1s granted flexibility from the roof structure (§§ 411 and 770 6) and H 
Street Overlay prov1s1ons regardmg streetwalls (§ 1324 2) and the location of bmldmg 
entrances (§1324 II), consistent w1th the PUD Tabulatwns of the Plans 

II A mm1mmn of 40,000 square feet of gross floor area shall be devoted to a grocery store 

12 The Applicant shall have flexibility w1th the des1gn of the PUD m the followmg areas 

To vary the location and des1gn of all mtenor components, mcludmg part1tlons, 
structural slabs, doors, hallways, columns sta1rways, atnum and mechaniCal rooms, 
elevators escalators, and to1let rooms provided that the varmtlons do not change the 
ex tenor configuration of the bmldmg 

n To vary the final selectiOn of the extenor matenals w1thm the color ranges and 
matenal types as proposed, based on availability at the time of constructiOn, Without 
reducmg the quahty of the matenals 

111 To make refinements to extenor matenals details and d1menswns mcludmg belt 
courses s11ls bases, corniCes ra1lmgs roof skylights, architectural embellishments 
and tnm, or any other mmor changes to comply w1th the D1stnct of Columbia 
bmldmg code or that are otherwise necessary to obtam a final bmldmg permit or any 
other applicable approvals, 

1v To make refinements to the garage configuration, mcludmg layout, number of 
parkmg spaces, and/or other elements, as long as the number of parkmg spaces does 
not decrease below the mm1mum number spec1fied, 

v To be able to prov1de a range m the number and m1x of residential umts between 192 
and 232 residential umts, and 
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vt To vary the dtstnbutlon and amount of the retatl square footage of the project, 
provtded the total retatl square footage does not exceed 46,455 square feet and the 
grocery store has a mmtmum square footage of 40 000 square feet 

13 No bmldmg permtt shall be tssued for thts PUD until the Apphcant has recorded a 
covenant m the land records of the Dtstnct of Columbta, between the owners and the 
Dtstnct of Columbta that ts satisfactory to the Office of the Attorney General Such 
covenant shall bmd the Apphcant and all successors m tttle to construct on and use thts 
property m accordance wtth thts Order or amendment thereof by the Commtsswn 

14 No bmldmg permtt shall be Issued for thts PUD until the Apphcant has submttted to the 
Zonmg DlYlslOn of the Department of Consumer and Regulatory Affatrs ( DCRA ) 
evtdence that the Apphcant submttted a stgned agreement to the D C Department of 
Small and Local Busmess Development ("DSLBD") and a stgned agreement to the 
Department of Employment Servtces ("DOES") both m the form submttted m Case No 
06-0 I and also mcluded as Exhtbtt A of the Apphcant's Preheanng Statement, marked as 
Exhtbtt 14 of the record m Case No 06-018 

15 The ex tens ton of the approved PUD shall be for a penod of two years from the effective 
date of thts Order The PUD approved by the Commtsston, as modtfied pursuant to thts 
Order shall be vahd for a penod of two years from the effective date of thts Order 
W tthm such time an apphcatwn must be filed for a bmldmg permtt as spectfied m II 
DCMR § 2409 I ConstructiOn shall begm wtthm three years of the effective date of thts 
Order 

16 The Apphcant ts reqmred to comply fully wtth the provtswns of the Human Rtghts Act of 
1977, D C Law 2-38, as amended, and thts Order ts condttloned upon full comphance 
wtth those provtstons In accordance wtth the DC Human Rtghts Act of 1977, as 
amended, DC Offictal Code§ 2-1401 01 et seq ('Act") the Dtstnct of Columbta does 
not dtscnmmate on the basts of actual or percetved race color rehgwn natwnal ongm 
sex age, manta! status, personal appearance sexual onentatlon, gender tdentlty or 
expressiOn famthal status, famtly responsibthtles matnculatwn, pohttcal affihatlon 
genetic mformatton dtsabthty source of mcome or place of residence or busmess 
Sexual harassment ts a form of sex dtscnmmatwn that ts also prohtbtted by the Act In 
addttton, harassment based on any of the above protected categones IS also prohibtted by 
the Act Dtscnmmatwn m vtolatlon of the Act will not be tolerated V wlators wtll be 
subject to dtsciphnary action The failure or refusal of the Apphcant to comply shall 
furntsh grounds for the dental or, tf tssued, revocatiOn of any bmldmg permits or 
certificates of occupancy tssued pursuant to this Order 

On November 30, 2009, upon the motwn of Chatrman Hood, as seconded by Commtsstoner 
Turnbull, the Zonmg Commtsswn APPROVED the Apphcatlon at the conclusiOn of tts pubhc 
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hearmg by a vote of 4-0-1 (Anthony J Hood, Konrad W Schlater, Peter G May, and M1chael G 
Turnbull to approve, Wilham W Keatmg, III, not present, not votmg 

On January II, 2010, upon the rnot10n of Cha1rman Hood, as seconded by CommiSSIOner 
Schlater, the Zomng CommiSSIOn APPROVED the time extens10n of Z C Order No 06-01 at 1ts 
pubhc meetmg by a vote of 4-0-1 (Anthony J Hood Konrad W Schlater, Peter G May and 
M1chael G Turnbull to approve, Wilham W Keatmg, III, not present, not votmg) 

On January II, 2010, upon the mot10n ofCha1rman Hood, as seconded by CommiSSIOner May, 
the Zonmg CommiSSIOn ADOPTED th1s Order at 1ts pubhc meetmg by a vote of 4-0-1 (Anthony 
J Hood, Konrad W Schlater, Peter G May, and M1chael G Turnbull to approve, Wilham, W 
Keatmg, III, not present, not votmg) 

In accordance w1th the prov1s10ns of II DCMR § 3028, th1s Order shall become final and 
effective upon pubhcat10n m the DC Reg1ster, that 1s on March 12, 2010 

CHAIRMAN 
ZONING COMMISSION 

2~......_ L ~-6- «._ 
AMISON L WEINBAUM 

DIRECTOR 
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